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1.  The Standing Committee on the Law of Patents (the “Committee” or the “SCP”) held its
twenty-seventh session in Geneva from December 11 to 15, 2017.

2. The following Member States of WIPO and/or the Paris Union for the Protection of
Industrial Property were represented: Albania, Algeria, Angola, Argentina, Armenia,
Australia, Austria, Azerbaijan, Bahamas, Belarus, Brazil, Cameroon, Canada, Chile, China,
Colombia, Costa Rica, Cote d’lvoire, Croatia, Cuba, Cyprus, Czech Republic, Democratic
People’s Republic of Korea, Denmark, Djibouti, Dominican Republic, Egypt, El Salvador,
Ecuador, Estonia, Ethiopia, Finland, France, Gabon, Georgia, Germany, Ghana, Greece,
Guatemala, Holy See, Honduras, Hungary, India, Indonesia, Iran (Islamic Republic of), Iraq,
Ireland, Israel, Italy, Jamaica, Japan, Kuwait, Kyrgyzstan, Lao People’s Democratic
Republic, Latvia, Lesotho, Lithuania, Malaysia, Mexico, Monaco, Morocco, Nigeria, Norway,
Oman, Pakistan, Peru, Philippines, Poland, Portugal, Republic of Korea, Republic of
Moldova, Romania, Russian Federation, Saudi Arabia, Senegal, Singapore, Slovakia, South
Africa, Spain, Sri Lanka, Sudan, Sweden, Switzerland, Thailand, the former Yugoslav
Republic of Macedonia, Turkey, Uganda, Ukraine, United Arab Emirates, United Kingdom,
United States of America, Uruguay, Uzbekistan, Venezuela (Bolivarian Republic of), Zambia,
Zimbabwe (96).
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3.  Palestine was represented in an observer capacity. Representatives of the following
intergovernmental organizations took part in the meeting in an observer capacity: African
Regional Intellectual Property Organization (ARIPO), African Union (AU), Eurasian Patent
Organization (EAPO), European Patent Organization (EPO), European Union (EU), Patent
Office of the Cooperation Council for the Arab States of the Gulf (GCC Patent Office), South
Centre (SC), United Nations (UN), World Health Organization (WHO), and World Trade
Organization (WTO) (10).

4, Representatives of the following non-governmental organizations took part in the
meeting in an observer capacity: ASEAN Intellectual Property Association (ASEAN IPA),
Asian Patent Attorneys Association (APAA), Centre for International Intellectual Property
Studies (CEIPI), Fridtjof Nansen Institute (FNI), International Association for the Protection of
Intellectual Property (AIPPI), International Chamber of Commerce (ICC), International
Federation of Intellectual Property Attorneys (FICPI), International Federation of
Pharmaceutical Manufacturers Associations (IFPMA), Intellectual Property Owners
Association (IPO), Japan Intellectual Property Association (JIPA), Japan Patent Attorneys
Association (JPAA), Knowledge Ecology International, Inc. (KEI), Médecins Sans
Frontieres (MSF), Medicines Patent Pool Foundation (MPP), Polish Chamber of Patent
Attorneys (PCPA), and Union of European Practitioners in Industrial Property (UNION) (16).

5.  Alist of participants is contained in the Annex to this report.

6. The following documents prepared by the Secretariat were submitted to the SCP prior
to the session: “Draft Report” (SCP/26/8 Prov.2.); “Draft Agenda” (SCP/27/1 Prov.2);
“‘Report on the International Patent System: Certain Aspects of National/Regional Patent
Laws” (SCP/27/2); “Draft Reference Document on Exception Regarding Acts for Obtaining
Regulatory Approval from Authorities” (SCP/27/3); “Summary: Draft Reference Document
on Exception Regarding Acts for Obtaining Regulatory Approval from Authorities” (SCP/27/3
Summary); “Updated Responses to the Questionnaire on the Term “Quality of Patents” and
Cooperation between Patent Offices in Search and Examination (Parts 1 and 2)”

(SCP/27/4 Rev. and SCP/27/5 Rev., respectively); “Constraints Faced by Developing
Countries and Least Developed Countries (LDCs) in Making Full Use of Patent Flexibilities
and their Impacts on Access to Affordable Especially Essential Medicines for Public Health
Purposes in those Countries: Supplement to Document SCP/26/5” (SCP/27/6);
“Accreditation of observers” (SCP/27/7); “Revised Proposal by the Delegation of Canada”
(SCP/27/8); “Addendum to Document SCP/27/8 (Revised Proposal by the Delegation of
Canada)” (SCP/27/8 Add.).

7. In addition, the following documents prepared by the Secretariat were also considered
by the Committee: “Proposal from Brazil” (SCP/14/7); “Proposal Submitted by the
Delegation of South Africa on Behalf of the African Group and the Development Agenda
Group” (SCP/16/7); “Corrigendum: Proposal Submitted by the Delegation of South Africa on
Behalf of the African Group and the Development Agenda Group” (SCP/16/7 Corr.);
“Proposal by the Delegation of Denmark” (SCP/17/7); “Revised Proposal from the
Delegations of Canada and the United Kingdom” (SCP/17/8); “Proposal by the Delegation of
the United States of America” (SCP/17/10); “Patents and Health: Proposal by the
Delegation of the United States of America” (SCP/17/11); “Questionnaire on Quality of
Patents: Proposal by the Delegations of Canada and the United Kingdom” (SCP/18/9);
“Proposal by the Delegation of the United States of America regarding Efficiencies of the
Patent System” (SCP/19/4); “Proposal by the Delegation of Brazil regarding Exceptions and
Limitations to Patent Rights” (SCP/19/6); “Proposal by the Delegations of the Republic of
Korea, the United Kingdom and the United States of America regarding Work Sharing
between Offices in order to Improve Efficiencies of the Patent System” (SCP/20/11 Rev.);
“Proposal by the Delegation of the United States of America on the Study of Worksharing”
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(SCP/23/4); “Proposal by the Delegation of Spain” (SCP/24/3); “Proposal by the African
Group for a WIPO Work Program on Patents and Health” (SCP/24/4); and “Proposal by the
Delegation of Canada” (SCP/26/6).

8.  The Secretariat noted the interventions made and recorded them. This report
summarizes the discussions on the basis of all observations made.

AGENDA ITEM 1: OPENING OF THE SESSION

9. Mr. Francis Gurry, Director General of the World Intellectual Property Organization
(WIPO), opened the twenty-seventh session of the Standing Committee on the Law of

Patents (SCP) and welcomed the participants.

10. Mr. Marco Aleman (WIPO) acted as Secretary to the SCP.

AGENDA ITEM 2: ELECTION OF THE CHAIR AND TWO VICE-CHAIRS
11. Mr. Damaso Pardo (Argentina) was elected as Chair. Mr. Adrian Negoita (Romania)
and Mr. Serkan Ozkan (Turkey) were elected as Vice-Chairs.

AGENDA ITEM 3: ADOPTION OF THE AGENDA

12. The SCP adopted the draft agenda (document SCP/27/1 Prov.2).
AGENDA ITEM 4: ADOPTION OF THE DRAFT REPORT OF THE
TWENTY-SIXTH SESSION

13. The Committee adopted the draft report of its twenty-sixth session
(document SCP/26/8 Prov.2), as proposed.

AGENDA ITEM 5: ACCREDITATION OF OBSERVERS

14. The SCP considered document SCP/27/7.

15. The SCP approved the accreditation of the National Inventors Hall of Fame, Inc.
(NIHF) as an ad hoc observer.



SCP/27/10 Prov.
page 4

GENERAL STATEMENTS

16. The Delegation of Indonesia, speaking on behalf of the Asia and the Pacific Group,
expressed its confidence in the experience and leadership skills of the Chair and Vice-
Chairs, and also expressed its appreciation for the hard work done by the Secretariat
towards the preparation for the meeting. The Delegation expressed the interest of the Asia
and the Pacific Group in nominating Mr. Alfred Yep (Singapore) for the next election of the
officers of the SCP. The Delegation noted that, even if the Paris Convention and the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement)
had set minimum international standards of patent protection, the patent law remained
essentially territorial and governments had flexibility to formulate their domestic patent laws.
The Delegation stressed that maintaining that flexibility remained critical for policy planners
to craft or amend domestic patent laws in accordance with national development priorities
and social and economic realities. The Delegation continued that the TRIPS flexibilities
allowed governments the necessary policy space to meet their health needs and, at the
same time, to foster innovation. The Delegation further stated that the SCP played important
role in creating a balance between the rights of patent owners and the larger public interest,
particularly in the area of public health, technology transfer and patent flexibilities. The
Delegation stated that its Group would constructively participate and contribute towards a
productive discussion on those issues. The Delegation looked forward to the information
exchange on publicly accessible databases on patent information status and data on
medicines and vaccines, the sharing session on patents and other related issues on access
to medicine, the information exchange on cooperation between patent offices in search and
examination and the sharing session concerning examples and cases relating to inventive
step. Further, the Delegation expressed its interest in experiences of Member States in
implementing the confidentiality of communication between clients and their patent advisors
as well as the sharing session on patent law provisions that contributed to effective transfer
of technology. The Delegation hoped that the information exchange sessions and the
sharing sessions of the SCP would provide guidance for improving and further enhancing
the efficiency of the patent system in a manner sensitive to the diverse needs of members of
the Committee. The Delegation thanked the Secretariat for preparing document SCP/27/2,
and stated that the update of the SCP website based on feedbacks received from members
of the Committee should be continued. The Delegation further stated that it looked forward
to the informative session on legislative assistance in the field of patents and related
capacity building as well as to the discussion on exceptions and limitations to patent rights.
The Delegation thanked the Secretariat for preparing document SCP/27/3 on the exception
regarding acts for obtaining regulatory approval from authorities and its summary. The
Delegation looked forward to the presentation of the draft reference document and hoped
that work on the draft would be continued until completion. The Delegation appreciated the
additional submissions by members and observers to supplement document SCP/26/5 on
the study of constraints faced by developing countries and Least Developed Countries
(LDCs) in making full use of patent flexibilities (document SCP/27/6). In that regard, the
Delegation was of the view that the submissions in document SCP/27/6 clearly indicated the
need to ensure that WIPQO’s technical assistance in designing national patent laws, or
national IP strategies, would take those constraints into consideration and would provide
assistance to developing countries on how to overcome them and make full use of the
available flexibilities. With regard to patents and health, the Delegation wished to take the
opportunity to draw the attention of the Committee to the report of the United Nations
Secretary-General’s High-Level Panel on Access to Medicines (UNHLP Report). The
Delegation noted that the Report had specifically explored the policy incoherence between
intellectual property, trade and human rights, and made a number of recommendations in
that regard. The Delegation continued that some of those recommendations were
specifically addressed to WIPO and were directly relevant to the subject of the sharing
session on patents and health. The Delegation stated therefore that the Asia and the Pacific
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Group wished to request the SCP to initiate those exploratory discussions based on that
important report. Further, the Delegation noted that the Committee should ensure that the
study on the constraints faced by developing countries and LDCs in making full use of patent
flexibilities and their impact on affordable and especially essential medicines in those
countries should involve the United Nations Development Program (UNDP) which had
facilitated the preparation of the UNHLP Report. The Delegation took note of the Canadian
proposal for conducting a review of existing research on patents and access to medical
products and health technologies (document SCP/27/8). In that regard, the Delegation
looked forward to the discussion on that proposal. Further, the Delegation drew attention to
the fact that a protocol amending the TRIPS Agreement would enable developing countries
with insufficient or no manufacturing capacities in the pharmaceutical sector to import
cheaper generic medicines produced under compulsory licensing. The Delegation
highlighted that that protocol finally came into force on January 23, 2017. Referring further
to paragraph 6 of the Doha Declaration, which stated that “WTO Members with insufficient or
no manufacturing capacities in the pharmaceutical sector could face difficulties in making
effective use of compulsory licensing under the TRIPS Agreement”, the Delegation noted
that that amendment gave legal certainty that medicines could be exported at reasonable
prices to satisfy the needs of the countries without or with limited pharmaceutical production
capacity. The Delegation hoped that that Committee would also consider a work program to
support the Members’ commitment and bring that important measure into force in
accordance with the mandate of the Committee and WIPO. Further, the Delegation
supported the idea that the SCP should have discussions on the opposition systems which
was an important issue in Agenda Item 9. The Delegation further emphasized that the
Committee should give equal prominence to that issue in the work of the SCP as it did to the
issue of quality of patents. In particular, the Delegation was of the view that there should be
a work program on opposition systems that would comprise a questionnaire or a survey on
different kinds of opposition mechanisms available in various countries, the procedures and
modalities for their use, constraints in their use, and how such systems could be
strengthened and constrains could be removed. In relation to the topic of quality of patents,
the Delegation welcomed updated documents SCP/27/4 Rev. and SCP/27/5 Rev. which
contained responses to the Questionnaire on the Term “Quality of Patents” and Cooperation
between Patent Offices in Search and Examination. The Delegation was of the opinion that
the SCP should agree on a common understanding of the term “quality of patents”.
Specifically, the Delegation questioned whether the term meant efficiency of patent offices in
processing patent applications, or the quality of patents granted, ensuring that the offices did
not grant patents of questionable validity. In that regard, the Delegation requested the
Secretariat to provide regular information to Member States on the outcome of patent
applications in different jurisdictions and on the outcome of opposition procedures. Referring
further to Article 29.2 of the TRIPS Agreement, which stated that “Members may require an
applicant for a patent to provide information concerning the applicant’s corresponding foreign
applications and grant”, the Delegation requested the Secretariat to conduct a study on the
extent to which that provision had been implemented in different countries, and how its
broader use might promote quality. In relation to the session on the experiences in
implementing the confidentiality of communication between clients and their patent advisors,
the Delegation hoped that that session would provide guidance for improving and further
enhancing the efficiency of the patent system in a manner sensitive to the diverse needs of
members of the Committee. Finally, the Delegation expressed its hope that the Committee
would achieve productive outcome.

17. The Delegation of Georgia, speaking on behalf of the Group of Central European and
Baltic States (CEBS Group), congratulated the Chair and the Vice-Chairs on their election.
The Delegation expressed its confidence in the Chair’s guidance and thanked the
Secretariat for preparing the session. Additionally, the Delegation highlighted the
importance it attached to the work of the Committee. The Delegation was pleased to note
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that Member States agreed on the balanced future work during the previous session. In its
view, the agenda items accommodated the interests of all Member States in a delicate
balance. Further, the Delegation noted that the interest of each individual Member State lied
at least in one of those five topics of the agenda and that as it had been agreed during the
previous SCP session, the non-exhaustive list of issues remained open for future elaboration
and discussion. The Delegation emphasized that the fact-finding work was important during
the twenty-seventh session of the Committee. Further, the Delegation expressed its
readiness to continue discussions on quality of patents and confidentiality of
communications between clients and their patent advisors, because such discussions could
contribute to a more predictable patent framework. Finally, the Delegation stated that the
Committee should focus and achieve an agreement on the future work of the SCP.
Nevertheless, the Delegation reiterated that an excessive amount of time should not be
dedicated to the discussions on the future work. In conclusion, the Delegation stated that its
Group was ready to engage in those discussions in a constructive manner.

18. The Delegation of Costa Rica, speaking on behalf of the Group of States of Latin
America and the Caribbean (GRULAC), congratulated the Chair and the Vice-Chairs on their
election. The Delegation stated that extensive experience of the Chair would help to guide
the discussion and exchange information in the Committee. Further, the Delegation noted
that the Chair had the support of its Regional Group to make headway with the different
issues that should be discussed in the SCP. Additionally, the Delegation thanked the
Secretariat for its effort in preparing the meeting and the published documentation. The
Delegation stated that the activities of the Committee were of high importance as it allowed
to share ideas and experiences in areas that were crucial to the development. The
Delegation called upon GRULAC and all regional groups to hold an inclusive and
constructive debate which, despite the existence of different visions and priorities, would
enable the Member States to agree on future work that precisely reflected that reality, the
balance of which would require flexibility on the part of all. Further, the Delegation pointed
out that such substantive issues as exceptions and limitations to patent rights, patents and
health and the transfer of technology were matters of special importance for its Group. The
Delegation expressed its hope that a consensus would be reached on those topics in order
to move forward. With regard to Agenda Item 7 on exceptions and limitations to patent
rights, the Delegation stated that GRULAC had always supported its discussion. In that
context, the Delegation supported the content of document SCP/27/3 containing a reference
document on an exception regarding acts for obtaining regulatory approval from authorities
and hoped that it would be a reference for Member States. With regard to Agenda Item 8,
the Delegation was of the view that many Member States had been involved in that subject.
Further, the Delegation noted that the relation between patents and health was essential for
promoting a delicate balance. In that regard, the Delegation thanked the Secretariat for the
preparation of the study on the difficulties encountered by developing countries and LDCs to
make full use of patent flexibilities and their impacts on access to affordable medicines for
public health purposes in those countries. The Delegation hoped that the information
exchange sessions would become an important reference for Member States and would
allow to address the challenges associated with the issue. With regard to Agenda Iltem 11
on technology transfer, the Delegation was of the view that that agenda item should continue
making progress on study of examples and cases in which it allowed to exchange the
technology as well as how to make that information available to the public. In relation to the
legislative assistance on patents and related capacity building, the Delegation had shown an
interest in receiving clarification from the Secretariat in order to facilitate the provisions of
technical assistance. The Delegation noted that it was essential to continue the work of the
Committee, and that part of that commitment was reflected in the various proposals the
Delegation had submitted. The Delegation stated that its Group was committed to make
progress with the discussions during the session.
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19. The Delegation of Estonia, speaking on behalf of the EU and its Member States,
congratulated the Chair and the Vice-Chairs on their election and thanked the Secretariat for
preparing the meeting. The Delegation highlighted the success of the previous session of
the SCP in constructively discussing and advancing on the five main topics of the agenda
and in deciding on the future work of the Committee. The Delegation stated that its Group
was ready to engage in those discussions in a constructive manner on the basis of the
agenda. In relation to the agenda of the SCP, the Delegation noted that it had been decided
that that session of the SCP would further elaborate and discuss the non-exhaustive list of
issues that had been discussed in the SCP during the previous sessions. The Delegation
stated that without prejudice to the mandate of the SCP, the Committee agreed that its work
for that session should be confined to fact-finding and would not lead to harmonization at
that stage. However, the Delegation emphasized that harmonization of substantive patent
law should be seen as the means and a long term aim of the SCP. With regard to the future
work of the Committee, the Delegation stressed the importance of fact-finding work and
discussions during the SCP. The Delegation felt that such a work program should provide
opportunities for all Member States to make steps forward on important issues. In particular,
the Delegation stressed the importance to advancing work on the quality of patents, because
the Delegation believed that the work on that topic would be of interest of Member States
across the spectrum of development. The Delegation was keen to continue discussions on
the topic of confidentiality of communications between clients and their patent advisors, as
convergence of differing provisions would be of benefit to users of the patent system. On
patents and health, the Delegation expressed its belief that any further work in that area
should reflect a balanced approach, taking into account the various factors of relevance to
patents and health. At the same time, the Delegation wished to recall that they could not go
beyond the mandate of the SCP and WIPO, and that discussions about other factors of
access to medicines than patent protection should be left to other more appropriate fora.
With regard to discussions on the future work of the Committee, the Delegation expressed
its hope that, similarly to the twenty-sixth session of the SCP, the Committee would agree on
a balanced work program for future sessions. The Delegation reiterated the importance of
retaining the delicate balance between the topics discussed in the SCP. Finally, the
Delegation highlighted that the EU under its enhanced cooperation procedure had made
significant advances on the European patents with unitary effect. In that context, the
Delegation noted that significant advances had also been made on the creation of the
Unified Patent Court. The Delegation stated that the Unitary Patent would help to attract and
retain innovation, talent and investment. The Delegation remained committed to the work of
the Committee and looked forward to a constructive session.

20. The Delegation of Switzerland, speaking on behalf of Group B, congratulated the Chair
and the Vice-Chairs on their election. The Delegation expressed its confidence in the
experience and leadership skills of the Chair and also expressed its appreciation to the Chair
for its guidance in the Committee. Further, the Delegation thanked the Secretariat for the
preparation of the twenty-seventh session of the SCP, including the documents for
discussion, the four sharing sessions and the informative session. Group B expressed its
appreciation to the efforts and willingness of all Member States during the previous session
that led to a balanced work program. The Delegation hoped that such constructive spirit
would prevail during the twenty-seventh session. The Delegation expressed its willingness
to contribute to the work of the Committee in a fruitful manner and to work towards a positive
outcome that reflected the interests of all Member States. Further, the Delegation stressed
the importance of the SCP, which was the only multilateral forum on patents. With that
regard, the Delegation noted that the SCP should carry out its work by engaging in technical
discussions on issues of substantive patent law in line with its mandates. Further, the
Delegation also believed that discussions during the Committee as well as the future work
should be beneficial to the real world, including IP offices, innovators, practitioners and other
users of the patent system. The Delegation therefore pointed out that the Committee’s work
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on the quality of patents and on the confidentiality of communication between clients and
their patent advisors served that purpose. The Delegation attached considerable importance
to advancing work on those topics. In relation to the topic of work-sharing and collaborations
on the subject of inventive steps, the Delegation mentioned various proposals that had been
made on the subject by the Delegations of Canada, Denmark, the Republic of Korea, Spain,
the United Kingdom, and the United States of America. The Delegation was of the view that
the information gathered in the questionnaire on the cooperation between IP offices in
search and examination clearly demonstrated the positive impact of cooperation in the area
of search and examination on the validity and the quality of granted patents worldwide. The
Delegation added that the evaluation of the inventive step was essential for the patent
system, and therefore, a deep understanding of the patentability requirement was critical.

In that connection, the Delegation noted that different regional groups had declared interest
in further studies and exchanges on that topic. The Delegation was of the view that the
success of the various patent programs and regional work-sharing arrangements showed
that that topic was not only of interest to industrialized Member States but was of interest to
all Member States. Further, the Delegation believed that the Committee should build on the
importance of the work on technical topics, as was mentioned by many Member States,
because it would lead to a higher quality of patents during the national patent examination
process as well as granted patents. Additionally, the Delegation pointed out that the work on
the confidentiality issues between clients and their patent advisors would also contribute to
that purpose. In its opinion, the protection of confidentiality might impact the quality of the
patent protection process and the quality of the patent to be issued. Further, the Delegation
pointed out that the users of the patent system had expressed their need to work in a trustful
environment throughout the entire patent prosecution process, including border situations.
Taking into account the differences in patent protection provisions, the Delegation believed
that the convergence of approaches in the form of a soft law would contribute to a
predictable, more qualitative patent framework. In that regard, the Delegation stated that its
Group was ready to engage in the discussions and to work on other issues related to
exceptions and limitation to patent rights, patents and health as well as technology transfer.
Further, the Delegation highlighted that during the discussions, the interests of all relevant
stakeholders, including the broader public and right holders, should be taken into account
and the discussions should be balanced. The Delegation also added that the discussions
and the work of the Committee should not duplicate the efforts of other WIPO Committees or
international fora. In conclusion, the Delegation looked forward to constructive discussions.

21. The Delegation of Senegal, speaking on behalf of the African Group, congratulated the
Chair and the Vice-Chairs on their election and expressed its gratitude to the Chair for his
professionalism and leadership. The Delegation also thanked the Secretariat for preparing
the session and for its work. The Delegation pointed out the importance of the subjects that
were discussed during the previous session of the SCP, especially with regard to the crucial
role of socio-economic development of the Member States of the African Group.

The Delegation expressed its satisfaction with the fact that the work program of the SCP was
the result of a consensus that was achieved by Member States during the

twenty-sixth session of the Committee. The Delegation added that the session would mean
that Member States would have exchange of information and points of views in relation to
exceptions and limitations, the quality of patents including opposition systems, health and
patents, confidentiality of communications and transfer of technology. The Delegation
expressed its hope that the program would help to have fruitful discussions which would
clarify substantive points of view, and as a result, Member States could achieve the mutual
understanding on many issues. The Delegation took note of documents SCP/27/4 Rev.

and SCP/27/5 Rev. with respect to the responses to the Questionnaire on the Term “Quality
of Patents” and Cooperation between Patent Offices in Search and Examination, and
thanked the Secretariat for preparing the documents for the meeting. The Delegation
stressed the importance of the avoidance of unnecessary duplication of work that would not
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necessarily translate into quality of patents. In that regard, the Delegation added that it
should be ensured that IP offices carried out their work appropriately because it guaranteed
transparency. With regard to confidentiality of communication between clients and their
patent advisers, the Delegation recalled its position and stated that that issue had more
connection with ethics and code of conduct than with the patent system. The Delegation
pointed out that there was an essential function which required that patent systems be
balanced and must be able to play a role in the socio-economic development of the Member
States. In relation to that topic, the Delegation mentioned that also general interests and the
differences in the development of Member States should be taken into account. The
Delegation stressed that exceptions and limitations, transfer of technology and patents and
health remained the priority of the African Group. However, the Delegation highlighted the
importance of taking into account a general need for the protection of the interests of right
holders as well as the general interest of the society. In that context, document SCP/27/6,
which dealt with the difficulties facing in particular developing countries and LDCs, showed
the importance of flexibilities with regard to the quality of medicines and access to essential
medicines with affordable prices. Further, the Delegation pointed out that world health
associated many complex issues, such as universal coverage of health and global
resistance, hepatitis, HIV AIDS, tropical diseases, and therefore, that issue required very
close cooperation between different actors in the fields of trade, intellectual property and
health. In that regard, the Delegation stated that the SCP and WIPO played a meaningful
role in establishing universal access to resources and information for developing countries
and LDCs. The Delegation expressed its interest in the exchange of information and access
to databases available to the public with regard to the status of patents. The Delegation
thanked the Delegation of Canada for its revised proposal in the field of patents and access
to medicines and health technologies (document SCP/27/8). Further, the Delegation
recalled its proposal laid down in document SCP/24/4, which dealt with all above-mentioned
elements. The Delegation continued to attach considerable importance to the issue of the
exchange of information between Member States and experts and the use of flexibilities. In
that connection, the Delegation further stated the importance of providing technical
assistance to Member States and, in particular, to developing countries and LDCs with
regard to the work done on those important issues. Additionally, the Delegation requested to
create a working group in order to look at the recommendations on access to medicines.
Further, the Delegation stressed the importance of looking at the orientations of intellectual
property rights and access to medicines in order to ensure that Member States could identify
the obstacles linked to the intellectual property system. The Delegation was of the view that
the program proposed by the African Group was ambitious and balanced, and took into
account the legitimate concerns of developing countries and LDCs with regard to their
specific needs and characteristics. In conclusion, the Delegation stated that its Group was
committed to make progress with the discussions during the session.

22. The Delegation of China congratulated the Chair and the Vice Chairs on their election,
and expressed its confidence that under the leadership of the Chair and with the facilitation
of the Secretariat as well as the active participation of Member States, the SCP session
would be a great success. With regard to the work of the SCP, the Delegation noted that it
had always cooperated with the work of the Committee and expressed its hope that, with the
joint efforts, the patent system would facilitate innovations as well as socio-economic and
technological development. Further, the Delegation affirmed its readiness to take an active
part in the SCP sessions as well as share its experiences. In relation to exceptions and
limitations to patent rights, patents and health and technology transfer, the Delegation stated
that those topics were of vital importance for striking appropriate balance between the
interests of right holders and the general public. In relation to those topics, the Delegation
observed that the Member States would have the sharing sessions that would assist them to
further deepen their understanding and to learn about the work of other members in that
regard. Finally, the Delegation stressed that due to differences between Member States, it
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was necessary to show more flexibility in taking into account the interests and the needs of
all different parties on those topics in order to move forward. In conclusion, the Delegation
expressed its hope to have fruitful discussions in order to advance the efforts of the SCP.

23. The Delegation of India congratulated the Chair and the Vice-Chairs on their election
as well as the Secretariat for preparing the meeting. The Delegation aligned itself with the
statement made by the Delegation of Indonesia on behalf of the Asia and Pacific Group.
The Delegation believed that the TRIPS flexibilities had made significant advance for
individual Member States to design their domestic patent laws. The Delegation stressed that
those flexibilities were imperative for the developing countries and LDCs to streamline their
socio-economic development priorities in their overall intellectual property policy making
process. The Delegation was of the view that all Member States should work towards the
revision of the 1979 WIPO Model Law on Patents, based on the fact that at that time, many
developing countries and the LDCs has not been the members of WIPO or had just

joined WIPO. In that connection, the Delegation pointed out that the Model Law should
reflect the realities of the contemporary world, and therefore, the Delegation requested the
Secretariat to create a study group in order to examine that issue. The Delegation looked
forward to the sharing sessions and information exchange sessions under agenda items on
patents and health, quality of patents, including opposition systems, confidentiality of
communications between clients and their patent advisors, transfer of technology and
legislative assistance in the field of patents and related capacity building. The Delegation
expressed its belief that the relationship between quality of patents and opposition systems
should be studied objectively. In that regard, the Delegation was of the view that a well-
defined opposition system added value to the process of the patent examinations and
helped to ensure quality in patent claims. The Delegation also expressed its appreciation for
the UNHLP Report and further reiterated the importance of the TRIPS flexibilities to bridge
the incoherence between international human rights, trade, intellectual property rights and
public health objectives. In that connection, the Delegation requested WIPO to form a study
group with proportionate participation of all stakeholders in order to identify the constraints
and possible solutions. On the subject of confidentiality of communications between clients
and their patent advisors, the Delegation believed that that question was not a substantive
patent law issue and should be governed by the law of evidence. The Delegation welcomed
the sharing session on the subject of transfer of technology. In its view, a significant
progress on the subject of transfer of technology and its connection with the patent system
had been made. The Delegation remained committed to a constructive and participative
discussion on those issues in the twenty-seventh session of the SCP, and looked forward to
contributing meaningfully to the discussions. Finally, the Delegation wished to stress a
leadership role of WIPO in all IP related matters for better management of intellectual
property with a view to minimizing duplication of its work at other fora.

24. The Delegation of Iran (Islamic Republic of) congratulated the Chair and Vice-Chairs
on their election. The Delegation expressed its fullest cooperation and constructive
engagement in the course of the Committees deliberations. The Delegation thanked the
Secretariat for preparing the session, and aligned itself with the statement made by the
Delegation of Indonesia on behalf of the Asia and Pacific Group. The Delegation further
noted that the agenda of the SCP included issues that covered essential areas for all
Member States. In that connection, the Delegation pointed out that the discussions on the
topic of exceptions and limitations, patents and health and technology transfer were
significant in balancing the interests of patent holders with those of public interest, in making
effective use of the flexibility in patent systems and in understanding the social value of the
patent systems. The Delegation further noted that extensive and in-depth exchange of
information on the issues of the agenda of the SCP would assist Member States to further
deepen their understanding, to learn from each another, and to improve domestic legislation
and practices. With regard to Agenda Item 8 on patents and health, the Delegation took
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note of the information contained in document SCP/27/6 on constraints faced by developing
countries and LDCs in making full use of patent flexibilities. The Delegation also looked
forward to the sharing session on publicly accessible databases on patent information and
data on medicines and vaccines as well as to the sharing session on patent and other
related issues on access to medicines. The Delegation was of the view that the deliberation
on those topics would help the Committee to better understand the challenges encountered
by developing countries and LDCs, and explore the way to better adopt the patent system to
meet the national needs and priorities in those areas. On the issue of exceptions and
limitations, the Delegation welcomed the decision that was made at the previous session of
the SCP asking the Secretariat to prepare a draft document on the exceptions and
limitations to patent rights. The Delegation expressed its satisfaction with the fact that the
first step of that project on exceptions regarding acts for obtaining regulatory approval from
state authorities had been submitted at the twenty-seventh session of the SCP

(document SCP/27/3). The Delegation continued that the activities of the SCP should
facilitate the dissemination and transfer of technology and ensure that the patent system
contributed to foster innovation for broader human and social development in all countries.
Therefore, the Committee was expected to discuss the issue of how patents could be a
barrier to the transfer of technology. In that regard, the Delegation was of the view that the
sharing session on patent law provisions would add substantive value to the deliberations of
the Committee in that regard. The Delegation reiterated its belief that the international
harmonization of patent law, given the variations in levels of social, economic and
technological developments, and significant differences between approaches and objectives
among national patent laws, would not benefit the Member States. In conclusion, the
Delegation expressed its willingness that the Committee would make significant progress in
advancing discussions on issues of particular relevance to the common interests of the
Member States.

25. The Delegation of Brazil thanked the Chair, the Vice-Chairs as well as the Secretariat
for preparing the session. The Delegation supported the statement made by the Delegation
of Costa Rica on behalf of GRULAC. The Delegation stated that at the previous

SCP session, the Member States had reached a consensus on a balanced work program
which would help to fulfil the main objectives of the patent system such as the promotion of
economic, social and cultural progress for all countries through technological innovation.
The Delegation expected that the sharing sessions would be very productive and would help
to enhance the mutual understanding on the various topics of the agenda. Further, the
Delegation stated that market-driven R&D and profit-driven innovation were effective
mechanisms for progress. The Delegation continued that, however, it should be recognized
that the remaining gaps in health, innovation and access could be addressed without
jeopardizing what had been functioning. As regards the exceptions and limitations to patent
rights, the Delegation stated that they were essential to promote a better balance between
the interests of the patent holders and the interests of society. The Delegation was of the
view that such balance contributed to strengthening the credibility of the IP system and
encouraged its wider acceptance as an important tool for the promotion of innovation,
creativity and development. In that connection, the Delegation especially welcomed the first
draft reference document regarding exception on acts for obtaining regulatory approval from
authorities. In its view, that draft would contribute to the creation of a non-exhaustive
reference document on exceptions and limitations to patent rights for the benefit of all
Member States. On patents and health, the Delegation expressed its belief that innovation,
bolstered by the patent system, had produced a number of important technologies that had
improved health outcomes worldwide. The Delegation further stated that innovation was
also vital to achieving the aim of the Sustainable Development Agenda (SDG Agenda 2030)
to ensure healthy lives and promote wellbeing for all at all ages. It further stated that while
the extent of the needs differed between countries, it was as much an agenda in the richest
countries in the world as it was in least developed ones. The Delegation considered that
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although important progress had already been made, it should be recognized that significant
gaps in health, innovation and access persisted. The Delegation noted that, for example,
according to the World Health Organization (WHO) and the World Bank, 400 million people
worldwide lacked healthcare, including access to medicines, vaccines and medical devices,
and three quarters of them lived in the middle-income countries. Furthermore, the
Delegation stated that about 1,7 billion people in 185 countries needed treatment and care
for neglected tropical diseases. The Delegation stated that the SCP was the most
appropriate forum for Member States of the United Nations to discuss and try to find ways to
ensure that the patent system provided the most meaningful contributions to public health
priorities. The Delegation wished to stress that pursuing a better alignment between IP,
trade and health policies was an ongoing, endless process. The Delegation encouraged
other Member States to develop a balanced and effective international patent system which
promoted and rewarded innovation in a manner supportive of public policy objectives. The
Delegation was convinced that those objectives were mutually reinforcing. In that
connection, the Delegation mentioned that the SCP had taken the right step by inviting the
Medicines Patent Pool (MPP), a United Nations-backed public health organization, to make
a presentation about the Medicines Patents and Licenses Database (MedsPal), i.e., a
publicly accessible database that provided information on the patent and licensing status of
selected HIV, hepatitis C and tuberculosis medicines in low and middle-income countries.
The Delegation supported the proposal of the African Group on patents and health,
contained in document SCP/24/4, and stated that that document was an excellent basis for
the discussions on public policy priorities related to public health. The Delegation also
thanked the Delegation of Canada for making a proposal and opening a channel of dialogue,
and reaffirmed its willingness to work constructively in order to find a language that would be
accepted by all Member States. Further, the Delegation noted that it had responded to the
Questionnaire on the Term “Quality of Patents”, and expressed its belief that additional
exchange of views on quality of patents would contribute to enhancing the mutual
understanding of patent laws and procedures of different Member States for the benefit of all
countries. As regards the technology transfer, the Delegation expressed its appreciation of
the sharing session for the contribution of patent law provisions, which had been put in place
based on GRULAC's proposal. The Delegation was of the opinion that additional efforts
should be made in the Committee to develop an effective work program on technology
transfer. The Delegation expressed its willingness to find ways to ensure that the patent
system addressed the challenges posed by the accelerated pace of innovation. Finally, the
Delegation looked forward to meaningful discussions in the sharing sessions, and expressed
its willingness to have an open dialogue with all Member States.

26. The Delegation of Nigeria congratulated the Chair and the Vice-Chairs on their election
and expressed its confidence in their professionalism. Further, the Delegation thanked the
Secretariat for preparing the session. The Delegation supported the African Group’s
statement delivered by the Delegation of Senegal. Additionally, the Delegation welcomed
the work program and noted that the program would assist Member States to adapt their
patent laws and make full use of the patent flexibilities in accordance with public health
needs and in compliance with international obligations. In that regard, the Delegation stated
that the proposal of the African Group (document SCP/24/4) offered a solution to the
challenges of affordable access to health care and medicines internationally. The
Delegation was of the view that discussions on the study submitted by the Secretariat at the
fourteenth session of the SCP on transfer of technology (document SCP/14/4 Rev. 2) had
not progressed beyond the preliminary stage. The Delegation therefore looked forward to
seeing progress in that area, and, particularly on the issue of sufficient disclosure and
transfer of technology. The Delegation stated that it had always attached great importance
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to the various agenda items under discussion in the SCP. The Delegation expressed its
willingness that Member States would be open, sincere and constructive in their discussions
and looked forward to engaging constructively in the discussions of the SCP with the
purpose of achieving consensus that would advance the objectives of WIPO.

27. The Delegation of Céte d’lvoire congratulated the Chair on his election and expressed
its gratitude to the Chair for his commitment and professionalism. The Delegation thanked
the Secretariat for the quality of the documents prepared for the session. The Delegation of
aligned itself with the statement made by the Delegation of Senegal on behalf of the African
Group. The Delegation noted that patents were an engine of innovation, that supported
improvement of human wellbeing and a condition of transfer of technology. In that
connection, it was important to make those conditions available for developing countries.
The Delegation further stated that the latest technologies and therefore the patent system
were at the heart of socio-economic and cultural development. The Delegation was
therefore of the view that it was necessary to ensure through the SCP that they had a
balanced implementation of the system, particularly with regard to medicines. In that
connection, the Delegation stressed the importance of those issues and expressed its
willingness to come back to that issue at a timely moment. The Delegation also pointed out
that in the framework of future work, it wanted to focus on technical assistance and capacity
building for implementation of the flexibilities for the benefit of developing countries and
LDCs. Finally, the Delegation noted that it had supported the program of future work of the
previous session in the spirit of compromise, and expressed its hope that a consensus and
successful results would be reached by the Committee at its twenty-seventh session.

28. The Delegation of South Africa aligned itself with the statement made by the
Delegation of Senegal on behalf of the African Group. The Delegation further thanked the
Secretariat for preparation of the session. The Delegation stated that the work of the
Committee had the potential to play a meaningful role for the attainment of the socio-
economic development of Member States, particularly developing countries. In connection
with the opening speech of the Director General, the Delegation stated that the previous
SCP session was successful in agreeing on a work plan which although did not cater for all
priorities of the Member States. However, the Delegation observed that the previous

SCP session had represented some progress in ensuring that the critical work of the
Committee would move forward. The Delegation looked forward to the finalization of the
reference document on exceptions and limitations to patent rights (document SCP/27/3) as
well as to the sharing and information sessions on inventive step, access to medicines and
effective technology transfer. As regards the issue of access to medicines, the Delegation
expressed its willingness that the SCP would agree on a more ambitious work plan in line
with the proposal of the African Group in that regard. The Delegation reiterated that it was
grappling with those issues, and noted that it would take into account the outcomes of the
SCP discussions in formulating its national policy. The Delegation looked forward to the
future work of the SCP, and stated that it would continue participating in the activities of the
SCP.

29. The Delegation of Egypt congratulated the Chair and the Vice-Chairs on their election,
and thanked the Secretariat for preparation of the session as well as for the intensive work
represented in the events and the information sessions. The Delegation stated that patents
should not be used to obstruct access by some countries to modern technology as well as to
the related knowledge which would improve economic and social progress. The Delegation
continued to confer that patents must play a positive role in improving public health and
balancing the rights of inventors and public interest. Therefore, the Delegation was of the
view that WIPO must play its role as an agency within the United Nations in order to fulfill the
sustainable development, particularly in public health. The Delegation appreciated the
efforts of the Secretariat in preparing the document regarding constraints faced by
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developing countries and LDCs in making full use of patent flexibilities

(document SCP/27/6). The Delegation looked forward to a more comprehensive study
regarding the needs in public health and access to medicines in developing countries

and LDCs. Specifically, the Delegation expressed its interest in a study on restrictions to
access TRIPS flexibilities as well as on Article 27 of the TRIPS Agreement. The Delegation
was of the view that WIPO'’s database required additional information regarding the essential
medicines list as well as information about their prices. Further, the Delegation stressed the
importance of quality and the opposition system for developing countries. In that regard, the
Delegation looked forward to further improvements in the quality of drugs, in patent
examination and specifications and in standards of drug registration. In particular, the
Delegation stressed that a patented drug should always involve an inventive step. In that
regard, the Delegation looked forward to a constructive debate regarding the patents in the
interest of socio-economic progress in all countries on the basis of national legislation. In
that regard, the Delegation welcomed the proposal of the African Group regarding patents
and public health, and looked forward to the presentations on that subject as well as the
study on how patents helped to improve public health including access to medicines. The
Delegation was of the view that the proposal made by the African Group was in line with
current international efforts to improve public health, and particularly with the TRIPS
Agreement which allowed to use flexibilities until 2030. Finally, the Delegation aligned itself
with the Director General’s report on public health, and health improvement.

30. The Delegation of Ethiopia congratulated the Chair and the Vice-Chairs on their
election and thanked the Secretariat for preparation of that session of the SCP. The
Delegation aligned itself with the statement made by the Delegation of Senegal on behalf of
the African Group. The Delegation looked forward to the discussions on the constraints of
the patent system for developing countries and LDCs. The Delegation expressed its hope
that the sharing sessions would contribute significantly to the discourse and would shed light
on the role of the patent system in facilitating knowledge and fostering innovation and
technology transfer in an independent manner. On patents and health, the Delegation
recalled the SDG Agenda 2030. Specifically, SDG Goal 3 aimed at ensuring healthy lives
and promoting wellbeing for all at all ages. In particular, the Delegation was of the view that
the SDG Goal 3 referred to universal health coverage, including access to safe, effective,
guality and affordable essential medicines and vaccines for all. In that connection, the
Delegation supported the updated proposal of the African Group for the SCP work program
on patents and health (document SCP/24/4). In its view, it was vital that the work of the SCP
was to balance needs and interests of the diverse stakeholders in the international patent
landscape in accordance with the WIPO Development Agenda. The Delegation looked
forward to a more ambitious, transparent, balanced and progressive future work program
and aligned itself with the WIPO Development Agenda recommendations. The Delegation
also hoped to foster a more accessible patent system. Finally, the Delegation wished a
successful session of the Committee.

31. The Delegation of the Republic of Korea congratulated the Chair and the Vice-Chairs
on their election. The Delegation expressed its appreciation for the Chairs’ excellent
leadership and expertise. Further, the Delegation thanked the Secretariat for preparing the
session of the SCP. The Delegation stated that the SCP was one of the important
committees in the WIPO, as it provided a multilateral forum for discussing patent-related
issues. While each Member State had a different viewpoint on the specific agenda of the
SCP, the Delegation was of the view that all Member States had made a lot of efforts in
order to narrow the gaps. The Delegation expressed its opinion that the SCP agenda should
be highly valued. The Delegation noted that in the fourth industrial revolution era where new
technologies were rapidly developing and technical complexity increasing, the Member
States had to quickly respond to the technical transition through the patent system. The
Delegation expressed its belief that the SCP would play a huge role in the transitional
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post-industrial revolution era where new technologies were rapidly developed, in particular
concerning the quality of patents. On the definition of quality of patents, the Delegation was
of the view that documents SCP/27/4 Rev. and SCP/27/5 Rev. would be a good basis for
Member States to narrow the gaps during that session. The Delegation also welcomed an
information exchange and sharing sessions, particularly the session on inventive step. In its
view, those sessions would help reduce the differences among Member States.
Furthermore, the Delegation expressed its hope that in the exchange sessions, Member
States would exchange their views in order to promote mutual understanding on those
issues. In conclusion, the Delegation expressed its willingness to have productive and
constructive discussions in order to achieve a fruitful result.

32. The Delegation of Uganda congratulated the Chair and the Vice-Chairs on their
election. Further, the Delegation thanked the Secretariat for the excellent preparation of the
session. The Delegation aligned itself with the statement made by the Delegation of
Senegal on behalf of the African Group. The Delegation expressed its hope that the
information exchange and sharing sessions would allow Member States to reach a common
understanding despite the diverse interests of Member States and to agree on a balanced
and development-oriented work program taking into account the interests of developing
countries. The Delegation welcomed document SCP/27/3 since in its view, the document
would provide valuable lessons from other Member States that had been able to positively
apply the specific exception to patent rights. The Delegation looked forward to the
information on other exceptions that might be included in that document. On quality of
patents and opposition systems, the Delegation welcomed documents SCP/27/4 Rev.

and SCP/27/5 Rev. It stated that patent quality could not be improved by sharing IP offices
experiences and adopting their different practices. Additionally, the Delegation pointed out
that the issue of opposition system should also be studied carefully in order to examine how
that issue reinforced the quality of patents. On patents and health, the Delegation took note
of document SCP/27/6. In that regard, the Delegation mentioned that because of the lack of
empirical data, document SCP/27/6 did not contain definitive conclusions. However, the
Delegation was of the view that that fact should not derail future work on that question. In
particular, the Delegation stated that the proposal of the African Group could be a good
basis for future work under that agenda item. As regards technology transfer, the Delegation
stated that access to technology, as well as to other health-related needs, was of great
importance for the Delegation. In particular, the Delegation specified that as its State
imported about 85% of medicines, diagnostics, vaccines and other medical products from
the global market, it aspired to build its domestic industry for production of medicines. In that
connection, the Delegation looked forward to the information sharing session on patent law
provisions that contributed to effective transfer of technology. In conclusion, the Delegation
expressed its hope for successful discussions on the different agenda items.

33. The Delegation of Belarus congratulated the Chair on his election and welcomed all
Member States. The Delegation also thanked the Secretariat for preparing

document SCP/27/3. The Delegation stated that the document contained information with
regard to the exception in relation to testing for marketing approval, and therefore, it could be
used as guidance. The Delegation also expressed great gratitude to the Secretariat for
updating the website of the SCP and stressed the importance of the SCP work. In addition,
the Delegation highlighted the importance of the issues on limitations and exemptions on
patent rights, patents and health and technology transfer. In its view, those issues were
particularly important for optimal use of the patent system. With regard to confidentiality, the
Delegation noted that a questionnaire on that issue was placed on the website of the
National Institute of Intellectual Property of the Republic of Belarus and as a result some
feedbacks for that questionnaire has been received. The Delegation noted that violation of
confidentiality in its State was quite rare. Finally, the Delegation expressed its willingness
that the agenda items would contribute to the improvement of the patent system.
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34. The Representative of the South Center stated that next session of the SCP would
mark the tenth anniversary since the SCP had reconvened in 2008 with a focus on
developing a balanced work program on issues relating to the law of patents. In that
connection, the Representative noted that the work of the SCP was integral in advancing the
WIPO Development Agenda. The Representative further noted that the list of issues in the
agenda of the SCP included such important issues such as exceptions and limitations to
patent rights, quality of patents, including opposition systems, patents and health, and
transfer of technology. He further stated that a number of studies, fact-finding surveys,
sharing sessions had informed the discussions on those issues. The Representative added
that the SCP had sufficient tools to develop impactful solutions to address identified
challenges that arose in the context of the patent system and their interface with various
public policy questions. He further noted that the development of document SCP/27/3
marked concrete progress towards developing a reference document on exceptions and
limitations to patent rights that could be a useful reference tool for Member States in the
process of designing their patent laws and policies. The Representative was of the view that
the SCP should advance its work in order to develop reference documents on other
exceptions and limitations to patent rights. On quality of patents, the Representative stated
that the SCP should also address the importance of pre-grant and post-grant patent
opposition systems for ensuring the grant of high quality patents through a robust search
and examination process. On patents and health, the Representative pointed out that the
SCP should substantially engage on the proposal by the African Group on patents and
health that was submitted in 2011 and updated at the twenty-fourth session of the SCP
(document SCP/24/4). The Representative further noted that many elements of that
proposal were reflected in the recommendations of the UNHLP Report which had been
adopted by consensus among all panel members of the UNHLP after extensive
consultations with a diversity of stakeholders all over the world. Further, the Representative
stressed that any review of existing literature on patents and health should be strictly limited
to patent-related issues pertaining to access to medical products.

AGENDA ITEM 6: REPORT ON THE INTERNATIONAL PATENT SYSTEM: CERTAIN
ASPECTS OF NATIONAL/REGIONAL PATENT LAWS

35. Discussions were based on document SCP/27/2.
36. The Secretariat made a presentation on document SCP/27/2.

37. The Delegation of Singapore wished to inform the Committee about some
amendments to the Patent Law of Singapore which had entered into force on

October 30, 2017 (document SCP/27/A/PATENT SYSTEM SINGAPORE). The presentation
is available at:
http:/mww.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_a_patent_system_singapore.pdf.
The Delegation stated that there were three roads for the search and examination in
Singapore: (i) the local route (the full examination process conducted by a local examiner);
(i) the mixed route (a local examiner prepared a substantive examination report based on a
search report prepared by a foreign IP office and submitted by an applicant) and (iii) the
foreign route (a local examiner conducted a supplementary examination based on an
examination report prepared by a foreign IP office and submitted by an applicant). The
Delegation stated that the local and mixed routes were available for a fee, and that the
foreign route was available free of charge. Further, the Delegation pointed out that the
foreign route would be closed on January 1, 2020, with the aim of increasing the quality of
patents granted in Singapore as well as to align with the practices of other jurisdictions. With
respect to the second amendment of the Patent Law of Singapore, the Delegation noted that
the previous law had allowed an applicant to switch from one route to another route only
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before responding to a written opinion. The new patent law allowed the applicant to switch
routes any time before the issuance of a final report by the IP office. The Delegation
expressed its belief that that amendment would give more flexibility to the applicants.

Finally, the Delegation stated that the previous law allowed a grace period of 12 months in
limited circumstances, particularly, when the disclosure had been made in an international
exhibition and also when the disclosure was made in breach of confidence. The Delegation
stated that the third amendment to the patent law was to broad a grace period, including any
disclosure by the inventor or the person who obtained information from the inventor.
Additionally, the Delegation pointed out the two new initiatives of IP office. The first initiative
was the Patents Open Dossier (the POD), which was a new online service that provided the
public access to a collection of published patent documents with the aim of enhancing the
transparency of the records within the IP office. In that connection, the Delegation stated
that the POD allowed to download all of the documents. Finally, as regards the patent
manual, the Delegation noted that in August 2017, a new patent manual had been published
to provide applicants with a better understanding on current practices as well as the
requirements of the patent law. In conclusion, the Delegation advised to access the website
of the Patent Office of Singapore in order to get more information on the changes that had
been enacted.

38. The Delegation of Switzerland, speaking on behalf of Group B, thanked the Secretariat
for preparing document SCP/27/2, the SCP members that provided inputs on changes in
their national patents law, and the Delegation of Singapore for its presentation. The
Delegation believed that the regularly updated SCP electronic forum website was an
important source of information. The Delegation noted that data contained in such website
provided insights into the patent legislation of various countries and contributed to a better
understanding of the international patent system.

39. The Delegation of Argentina congratulated the Chair and Vice-Chairs for their election.
The Delegation expressed its gratitude also to the Secretariat for the organization of the
SCP meeting and the preparation of the documents. The Delegation endorsed the
statement made by the Delegation of Costa Rica on behalf of GRULAC. The Delegation
understood that exchanging information regarding national and regional legislations on
patents, as well as sharing experiences, helped the Member States to extend their
knowledge, and improve their national practices and their legislation. The Delegation
commended the Secretariat for the update of the website of the electronic forum of the SCP,
according to the information received by the Delegations of Bhutan, Germany, Jordan and
Montenegro, and the presentation made by the Delegation of Singapore on recent
amendments to its patent legislation and other initiatives.

40. The Delegation of Georgia, speaking on behalf of the CEBS Group, congratulated the
Chair and Vice-Chairs for their election. The Delegation thanked the Secretariat for having
prepared the twenty-seventh session of the SCP and stressed the importance attached by
the CEBS Group to the work of the Committee. The Delegation was pleased that the
Member States agreed on the balanced future work during the previous SCP session. The
Delegation believed that the agenda items accommodated the interests of all Member States
in a delicate balance, as the interest of each individual Member State lied at least in one of
the five topics to be discussed. The Delegation emphasized that the fact-finding work was
important during the Committee. The Delegation looked forward to continue discussions on
the quality of patents and confidentiality of communications between clients and their patent
advisors, as the discussions could contribute to a more predictable patent framework. The
Delegation believed that the Committee should focus its efforts and achieve an agreement
on the future work of the SCP without an excessive amount of time dedicated to the
discussions on the future work. The Delegation was ready to engage in those discussions in
a constructive manner.
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41. The Delegation of Estonia, speaking on behalf of the EU and its Member States,
thanked the WIPO Secretariat for preparing document SCP/27/2. The Delegation expressed
its gratitude also to the Delegations of Bhutan, Germany, Jordan, and Montenegro for their
input, based on which the SCP electronic forum website had been updated. The Delegation
believed that the SCP website served as a useful reference in the SCP discussions and a
good basis for better understanding certain aspects of national and regional patent laws.
Consequently the Delegation considered it was important to keep such tool up-to-date. The
Delegation also thanked the Delegation of Singapore for its presentation. The Delegation
remained interested in any information on the recent developments of national/regional
patent laws.

42. The Delegation of Ireland, in relation to the presentation made by the Delegation of
Singapore, observed that the three models illustrated in the presentation, i.e., the local,
mixed, and foreign routed, echoed the way the system operated in Ireland, where they had
adopted the same approach. The Delegation specified that in May 2016, they reintroduced
substantive examination. The Delegation further explained that, until recently, the patent
office had required a search report or a granted patent as evidence of novelty, but had not
actually examined novelty, inventive step or industrial applicability of the claimed inventions
until such recent reform. The Delegation informed the Committee that further information
would be submitted to the Secretariat so that the WIPO website could be updated.

AGENDA ITEM 7: EXCEPTIONS AND LIMITATIONS TO PATENT RIGHTS
43. Discussions were based on document SCP/27/3.

44. The Delegation of Iran (Islamic Republic of) believed that exceptions and limitations to
patent rights played an important role in supporting the appropriate functioning of the patent
system, as they provided a balance between the interests of the public and those of the
rights holders. In that regard, the Delegation was of the view that a flexible policy space was
necessary to allow Member States to develop and adopt the set of exceptions and limitations
more adequate for their realities, independent of whether they were developed or developing
countries. The Delegation welcomed the decision made at the previous session of the
Committee to develop a document entitled “Reference Document on Exceptions and
Limitations” and the implementation of the first step of that project. The Delegation took note
of document SCP/27/3, and expressed its appreciation to the Secretariat for providing
information contained therein, for the appropriate format and structure of the document, as
well as for its presentation made by the Secretariat. The Delegation recognized that the
information contained in document SCP/27/3 had been collected through the material that
SCP produced in the past years as well as from submission from Member States and
regional patent offices. The Delegation believed that the document provided valuable
examples of full use of the scope of the regulatory review exception at national and regional
levels. The Delegation further considered that such document would assist Member States
to have a clearer picture of such exception and a better understanding of how to implement it
and benefit from it. Furthermore, the Delegation was of the opinion that the document would
contribute significantly to overcome challenges associated to that exception in addressing
developmental issues. The Delegation requested the Secretariat to use such material in its
technical and legislative assistance provided to WIPO Member States. The Delegation
looked forward to the development of the document in the future work plan of the Committee
though the inclusion of new subjects. The Delegation also encouraged the Secretariat to
update regularly the document based on the new submission by Member States or regional
offices.
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45. The Delegation of Chile congratulated the Chair and the Vice-Chairs for their election.
With regard to Agenda Item 7, the Delegation believed that exceptions and limitations to
patent rights were a fundamental mechanism to ensure a balanced patent and intellectual
property system, able to achieve the objective of promoting innovation while respecting the
rights and interests of all the involved stakeholders. The Delegation thus considered that,
with regard to the act carried out to obtain regulatory approval by the regulatory national
authorities, an adequate balance was given by the incorporation of flexibilities. The
Delegation stressed that such flexibility would avoid that the time of exclusivity granted by a
patents extended beyond the validity of the patent during the time necessary to carry out the
mandatory procedures to obtain the sanitary registration of a medicine. With that regard, the
Delegation was of the opinion that the exception regarding acts for obtaining the approval of
the regulatory authorities, or “Bolar” exception, was an effective mechanism for the generic
pharmaceutical industry. In fact, the Delegation specified that such exception would enable
the generic drug producer to prepare and present the dossier with the documentation
required by the regulatory authority, without implying an infringement of the exclusive rights
of the patent holder, as long as the commercialization of the generic pharmaceuticals did not
take place until after the expiration of the patent. The Delegation explained that in Chile,
such exception was contained in Article 49 of Law 19,039 of industrial property, which
established that the patent did not confer the right to impede that third parties import, export,
manufacture, or produce the material protected by a patent with the aim of obtaining the
registration or sanitary authorization of a pharmaceutical product. The Delegation specified
that such provision of law in any case did not allow for the marketing of patented
pharmaceutical products without the authorization of the patent holder. The Delegation
believed that such exception complied with the public policy objectives provided for at the
time of its incorporation into Chilean legislation, since it facilitated access to medicines,
promoted competition and incentivized the development of the national generic medicines
industry. Finally, the Delegation mentioned that Chile was considering the incorporation of
additional exceptions and limitations to patent rights in the draft law which would substitute
the law 19,039 of industrial property. The Delegation specified such draft law was discussed
in the National Congress. The Delegation stressed that, at the same time, the national
public strategy on industrial property launched in December 2016 by the National institute of
Industrial Property (INAPI) together with His Excellency, the President of the Republic of
Chile, aimed to propose a system that allowed greater transparency to the system by making
the date of the effective term of a pharmaceutical patent public with a certain advance, so
that the interested parties had knowledge of that fact with a reasonable opportunity and
could make use of the mechanism of the Bolar exception, if they wished.

46. The Delegation of Georgia, speaking on behalf of the CEBS Group, thanked the
Secretariat for the preparation of the draft reference document on exception to patent rights
regarding acts for obtaining regulatory approval from authorities. The Delegation noted that
the SCP had already carried out fundamental work in the area of exceptions and limitations,
including expert studies, questionnaires, seminars and case studies. Furthermore, the
Delegation believed that, based on the limited information provided in the summary, there
was no specific need for normative work at the international level concerning the regulatory
review exception at that stage. While the Delegation valued efforts contributing to
understanding of the topic of exceptions and limitations, it looked forward to seeing the full
report on specific exceptions and limitations to patent rights. The Delegation favored an
approach where appropriate balance was achieved between the interests of rights holders
and the general public on work on exceptions and limitations to patent rights and on the legal
standards used to determine whether an invention was patentable, such as novelty,
inventive step and industrial applicability. The Delegation looked forward to hearing the
views of other participants on that issue.
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47. The Delegation of Switzerland, speaking on behalf of Group B, thanked the Secretariat
for the preparation of document SCP/27/3 and for its presentation. The Delegation
recognized that innovation in all technological fields was fostered by an effective patent
system where a delicate balance between the interests of the right holders and that of the
wider public was maintained. The Delegation believed that the current system of intellectual
property fully integrated the balance between private and public interests. The Delegation
pointed out that exceptions and limitations were part of national and international patent
systems. The Delegation recognized that the use of exceptions and limitations was at times
appropriate in specific circumstances. The Delegation stressed that the use of exceptions
and limitations, in a way that undermined the incentives provided by the system of patents,
could be detrimental to innovation and ultimately to society. The Delegation noted that
WIPO and the SCP had already undertaken substantive work in the area of exceptions and
limitations, which included expert studies, questionnaires, seminars, and Member States
contributions, including practical experiences and case studies. The Delegation referred to
the extensive documentation found on the WIPO website. The Delegation observed that
such valuable references were available to any country that considered its domestic
legislative arrangements and sought to adjust them according to its special needs and
priorities. Therefore, the Delegation believed that the discussions and work under

Agenda Item 7 had produced sufficient information for reflections on the implementation of
exceptions and limitations.

48. The Delegation of the Republic of Korea considered that exceptions and limitations to
patent rights of each State should be approached from the viewpoint that patent rights
promoted the public interest. Furthermore, the Delegation was of the view that there should
be a balance between patent rights and public interests. The Delegation thanked the
Secretariat for document SCP/27/3, and the Member States for their inputs on that issue.
Considering the balance between the patent rights and the public interests, the Delegation
explained that its government had introduced the regulatory exception in 2013, and informed
the Committee that should new amendments be adopted, it would inform the WIPO
Secretariat.

49. The Delegation of Senegal, speaking on behalf of the African Group, thanked the
Secretariat for having compiled document SCP/27/3 and for its presentation. The
Delegation welcomed such first draft reference document and waited with interest further
documents on other exceptions. The Delegation reiterated the importance that they
attached to the issue of exceptions and limitations to the patent rights, for their contribution
to effectively striking the correct balance between private interests and general interests in
different countries. The Delegation believed that those exceptions and limitations provided
for the necessary policy space to policy-makers to take the right provisions and measures in
order to meet their concerns and development priorities. The Delegation noted that the
exceptions and limitations had a crucial place amongst the strategic development objectives,
particularly the recommendations of WIPO’s Development Agenda and the

TRIPS Agreement, and that they had a direct and indirect link to the Sustainable
Development Goals. The Delegation also stressed that the exceptions and limitations
played an important role in the social and economic development through research and
innovation, they promoted scientific and technological development, and encouraged access
to knowledge and information. However, the Delegation highlighted that their mere inclusion
into a formal legal framework, was not enough to measure their effectivity and efficacy, and
they should not disguise the challenges related to their implementation. The Delegation was
of the view that objectives and targets indicated in document SCP/27/3 were crucial in
relation to the TRIPS Agreement and its implementation at the national and regional levels.
Noting the difficulties surrounding the implementation of the TRIPS Agreement, the
Delegation observed the relatively low number of countries using the regulatory review
exception. The Delegation believed that such data highlighted the awareness-raising and
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outreach work, technical assistance and capacity building that WIPO should have
undertaken with a view to ensuring that such difficulties could be overcome by Member
States in the implementation of those exceptions, in particular with regard to their concrete
utilization. The Delegation requested WIPO, when assisting developing countries and LDCs,
to draw to their attention to the Bolar exception, to provide them with options on how to
integrate it into their legislation, and to give advice about its optimal use. In relation to
document SCP/27/3, the Delegation requested the Secretariat to further develop it in order
to provide solutions to the difficulties and challenges illustrated in it.

50. The Delegation of Estonia, speaking on behalf of the EU and its Member States,
thanked the WIPO Secretariat for preparing document SCP/27/3. The Delegation
highlighted the broad information and resource space from which the document had
benefitted. The Delegation observed that, as noted in the introduction, the primary source of
information for the preparation of the reference document was collected through SCP
activities. The Delegation believed that it was a good example of making use of such
information and the work previously conducted by the SCP. The Delegation noted that the
reference document covered the list of issues which the Committee decided to address at its
previous session. In particular, the Delegation specified that it provided for a description of
the regulatory review exception, an overview of its objectives and goals, national/regional
implementation, challenges faced by Member States in implementing the exception, and
results of such national/regional implementation. The Delegation also noted that, compared
to the agreed list of issues, the element of the multilateral legal framework of the regulatory
review exception had been added by the Secretariat. Considering its relevance to the topic
at hand, the Delegation considered the overview provided on the WTO Dispute Settlement
Panel report regarding the Canada Patent Protection of Pharmaceuticals Products case,
justified. The Delegation found interesting to learn that such exception was regulated in the
applicable laws of more than 65 countries and that different approaches were taken in
implementing that exception at the national level, as regards to various important elements
of its implementation, such as the source of law, beneficiaries, products, and acts covered
by the exception, as well as the conditions of taking advantage of the exception. The
Delegation was particularly interested in the part dealing with results of implementation of
exception in national/regional laws. On the one hand, the Delegation observed that it
appeared that some Member States had reported positive effects on the timeliness of
regulatory registration and entry of generic versions of medicines into the market, but on the
other hand, the impact of the exception on competition between originator and generic
products and reduction of price of the originator products remained unclear. As to the
challenges faced by Member States in implementing such exception, the Delegation noted
that it appeared that those challenges were mostly related to uncertainty about the scope of
the exception in the national laws and lack of awareness about that exception among
potential users. The Delegation also noted that such challenges could be addressed by
relevance and carefully targeted awareness raising and training activities. The Delegation
concluded that, based on the draft reference document, it did not appear to be a specific
need for normative work at the international level concerning the regulatory review exception
at that stage. The Delegation reminded that at the twenty-sixth session of the SCP, it was
decided to prepare a draft reference document covering the exception regarding acts for
obtaining regulatory approval from authorities, which would be a first step of the SCP work in
analyzing the specific exceptions and limitations to patent rights in conjunction with patent
protection. The Delegation declared its readiness to further discuss the value of that
exercise and whether it should be repeated for other exceptions and limitations. The
Delegation expressed the support of the EU and its Member States for initiatives which truly
contributed to the Committee’s knowledge and understanding of the topic of exceptions and
limitations, including those which had the potential of addressing development issues. The
Delegation reiterated the utmost importance of striking an appropriate balance on the work
of exceptions and limitations to patent rights and on the legal standards used to determine
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whether an invention was patentable, such as novelty, inventive step, and industrial
applicability. The Delegation believed those two topics were closely interlinked. Therefore
the Delegation suggested adopting a holistic approach in order to find an appropriate
balance between the interests of the right holders and the general public. The Delegation
looked forward to hearing the views of other participants on the Draft Reference Document
and the constructive discussion on Agenda Item 7.

51. The Delegation of China noted that at the previous session of the Committee,
members of the SCP and observers had shared their experiences, case studies and the
challenges faced in relation to Agenda Item 7. The Delegation thanked the Secretariat for
having prepared document SCP/27/3 based on the aforementioned information. The
Delegation found such information valuable and useful for the drafting of patent law and its
implementations. The Delegation believed that exceptions and limitations represented, in
most of the countries, very important legal provisions, since they struck a balance between
the public interest and the rights of patent holders. The Delegation considered it important to
continue discussing that topic and to get more information from other countries on their
experiences and practices. The Delegation noted that in document SCP/27/3, the
Secretariat had identified and summarized the information provided by different countries.
The Delegation was of the opinion that such document had paved the way and laid a very
solid foundation for discussions. The Delegation explained that China had amended its
patent law and had added one specific provision on the exception related to regulatory
review approval, which established that if any person produced, used or imported patented
drug or patented medical apparatus and instruments, for the purpose of providing
information required for administrative examination and approval, or any third party imported
patented drugs or patented medical apparatus and instruments for that person, that was not
considered as a patent infringement. The Delegation stated that the implementation of that
provision had produced very positive impact: however, it also realized that efforts should be
made to increase public awareness on that subject.

52. The Delegation of Gabon congratulated the Chair and the Vice-Chairs for their
election. The Delegation also thanked the Secretariat for the preparation of the working
documents. The Delegation endorsed the statement made by the Delegation of Senegal on
behalf of the African Group. The Delegation appreciated the information and explanations
contained in the document prepared by the Secretariat, which enabled the Committee to
better understand the importance of the topic under examination. The Delegation stated that
in Gabon, the piece of legislation dealing with industrial property was the Bangui Agreement,
which found application also in the other Member States of the African Organization of
Intellectual Property (OAPI). The Delegation explained that the Bangui Agreement only
regulated, in Annex 1, Article 8, limitations to patent rights, and it did not take into account
the exceptions to the patent rights. The Delegation declared that the Gabonese Industrial
Property Office acted as the national liaison structure with OAPI. The Delegation stressed
that the question on exceptions and limitations arose in Gabon and the need to look at it
properly into its legislation was pressing. The Delegation specified that such question was
raised internally by the Ministry of Trade, in order to take advantage of the available
flexibilities. The Delegation believed that limitations and exceptions to patent rights were
legal mechanisms which enabled them to have a broader access to vital products such as
pharmaceuticals. The Delegation stated that the implementation of that provision was not
effective, although needs in that regard were evergrowing. The Delegation observed that
the reasons which explained the difficulty related to the implementation of exceptions and
limitations should not just be limited to those illustrated in document SCP/27/3, page 3,
paragraphs 11 and 12. In fact, the Delegation believed that such difficulty was also linked to
the conceptual and factual complexity of exceptions and limitations, their cross-cutting
nature, as well as the fact that their implementation required a synergy amongst the different
administrations. In that respect, the Delegation stressed the interest of Gabon in the results
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of the Committee’s discussions in order to find solutions to those challenges. For all those
reasons, the Delegation endorsed the statement made by the Delegation of Senegal on
behalf of the African Group concerning technical assistance for the implementation of
exceptions and limitations to patent rights.

53. The Delegation of Indonesia thanked the Secretariat for preparing

document SCP/27/3. The Delegation attached great importance to the issue of exceptions
and limitations to patent rights. The Delegation commended the Secretariat for all the efforts
of collecting and compiling information on that subject matter. The Delegation noted that the
discussion on such topic had been going on since the fourteenth session of the Committee
and resulted in rich, available information. Nevertheless, the Delegation believed that there
had been limited qualitative analysis done regarding exceptions and limitations.
Consequently, the Delegation was of the view that studies on exceptions and limitations
should not be limited to only inputs and information shared by Member States, but needed to
be extended to cover evaluation of the effectiveness and challenges faced in the
implementation of exceptions and limitations. The Delegation hoped that the work on the
draft reference document would be continued until the completion of the reference
document, also including further analysis on how various exceptions and limitations were
utilized by different countries in addressing the various public policy objectives to provide
balanced solutions for various challenges.

54. The Delegation of Brazil commended the Secretariat for the elaboration of the first part
of the draft reference document on exceptions and limitations to patent rights contained in
document SCP/27/3. Furthermore, the Delegation thanked the Secretariat for the
presentation of such document. The Delegation noted that exceptions and limitations were
an integral and necessary part of a strong and healthy patent system. The Delegation
reminded all members that a basic tenet of the patent system was that legislation should
provide incentives that led to new discoveries and inventions while ensuring that those
incentives were not overly restrictive and did not create barriers to innovation and the
dissemination of knowledge. The Delegation believed that it was under such framework that
the role of exceptions and limitations should be addressed. The Delegation mentioned that
according to the Doha Declaration on TRIPS and Public Health, the TRIPS Agreement did
not and should not prevent members from taking measures in protecting public health. The
Delegation further specified that the TRIPS Agreement, according to the Doha Declaration,
could and should be interpreted and implemented in a manner supportive of WTO members
right to protect public health, and in particular to promote access to medicines to all. The
Delegation stated that WIPO and WTO Member States had the legal and moral obligation to
pursue the best balance between the interests of the IP right holders and the interests of
society as a whole. The Delegation was of the opinion that preserving such balance was the
best way to safeguard the legitimate interests of IPR holders. The Delegation was of the
view that in that regard, the regulatory review exception, known as the Bolar exception,
played an important role in ensuring the realization of that balance, especially by ensuring
that the market power granted by a patent did not create anti-competitive externalities. The
Delegation further observed that in the health sector, the empirical evidence showed that the
Bolar exception had contributed directly to the reduction of prices of medicines and medical
devices, since it prevented the artificial extension of the patent protection and undue delay in
the commercialization of generics and biosimilars. Therefore, the Delegation concluded that
the regulatory review exception had helped to increase societal welfare without violating in
any way the legitimate rights of patent holders. The Delegation noted that

document SCP/27/3 contained three important aspects that provided concrete contributions:
it highlighted the differences in the legislations of Member States, it described some of the
challenges faced by Member States in the implementation of the exception, and it presented
the results of the implementation of the exception. In the Delegation’s view, the structure of
the document was balanced and in line with the objective of the proposal. As for the
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substance, the Delegation stated it would have preferred to see more space dedicated to the
challenges in the subsequent documents, since out of 54 paragraphs of

document SCP/27/3, only three had been dedicated to that part. The Delegation considered
that the topic was especially important for developing and LDCs, as they had less
experience in implementing exceptions and limitations. The Delegation observed that it was
the first draft of the reference document, and was not an easy task. The Delegation
expressed the hope that those suggestions would be taken into account, and thanked the
Secretariat for preparing that document. Furthermore, the Delegation expressed its
willingness to provide additional inputs for the future topics. The Delegation was convinced
that such material would provide guidance for Member States to adopt and implement more
balanced and effective patent laws, conducive both to public policy objectives and to the
promotion, transfer, and dissemination of technology. The Delegation was equally
convinced that it could be done without harming in any way the legitimate interests of

IP right holders.

55. The Delegation of Argentina believed that exceptions and limitations to patent rights
were essential to provide the countries the norm setting space to be able to promote
development and their national objectives. The Delegation was of the opinion that they
helped the proper function of the patent system, since they balanced public interests with
those of the right holders. The Delegation thanked the Secretariat for the preparation of
document SCP/27/3 and its presentation. The Delegation noted that such document
compiled valuable information on a relevant issue for all the countries, i.e., the Bolar
exception. The Delegation considered that such exception, when it facilitated the entry into
the market of competitive products, immediately following the expiry of the patent, was of
crucial importance in the area of pharmaceutical products, since it could promote the access
to medicines and reduce the treatment costs. The Delegation highlighted that according to
document SCP/27/3, more than 65 countries adopted that exception in their legislation,
amongst them, Argentina. The Delegation also took note of what was expressed in the said
document that the Member States had indicated that, generally speaking, the application of
such exception in national legislation had a positive effect on the registration of generic
medicines and their entry into the market.

56. The Representative of KEI congratulated the Chair for his election. The
Representative further commended the work of the WIPO Secretariat in preparing
document SCP/27/3 entitled “Draft Reference Document on Exception Regarding Acts for
Obtaining Regulatory Approval from Authorities”. The Representative observed that the
document provided a detailed overview of the policy objectives that engendered the creation
of the regulatory review exception and a comprehensive insight into its application in

65 countries. The Representative considered that, importantly, such document also
described the challenges faced by countries in its implementation. The Representative
noted that, with respect to the impact of the exception, the report provided the results of an
impact assessment conducted by the United Kingdom in conjunction with Section 60(5)(b) of
its Patents Act. The Representative stressed that the impact assessment estimated that the
regulatory review exception would reduce the cost of undertaking trials, for example, by
eliminating cost of freedom to operate investigations, which would save companies between
3,000 to 135,000 pounds per trial and would make the United Kingdom a more attractive
place for companies to undertake R&D. As a follow-up to the Secretariat’s work on the draft
reference document, the Representative requested the WIPO Chief Economist to conduct an
impact assessment of the regulatory review exception in at least seven countries. The
Representative proposed that terms of reference of this impact assessment could include an
examination of the effects of the regulatory review exception, if any, on the costs of
undertaking clinical trials, and secondly, a study on how the regulatory review exception
affected the entry of generic medicines into the market.
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57. The Delegation of India expressed its support for the work proposed in

document SCP/19/6 on exceptions and limitations to patent rights. The Delegation noted
that it was important to ensure the use of TRIPS flexibilities. The Delegation stated that the
SCP should focus on the use of some exceptions, such as compulsory licensing, parallel
imports, government use and the Bolar exception, which were extremely important from the
perspective of accessibility and affordability of medicines and also in other relevant areas in
the knowledge-based economy, namely environment and technology transfer to developing
countries. The Delegation considered that patent rights could not be absolute, since public
policies also implied the companies’ obligations to benefit public at large. In that regards the
Delegation believed that those rights and obligations should balance each other. The
Delegation reiterated that since scientific and research institutes were crucial places to use
research exceptions and civil society involved in public policy could be a good source of
information regarding the use of such exceptions, the Secretariat should take into account
data from those institutions in compiling such information.

AGENDA ITEM 8: PATENTS AND HEALTH
58. Discussions were based on documents SCP/27/6 and 8.

59. The Delegation of Indonesia, speaking on behalf of the Asia and Pacific Group, took
note of all the topics under the agenda item of patents and health to be discussed at the
twenty-seventh session of the Committee, as well as all the proposals and related
documents with regard to that agenda item. The Delegation appreciated the additional
submissions by SCP members and observers to supplement document SCP/26/5 entitled
“Constraints Faced by Developing Countries and LDCs in Making Full Use of Patent
Flexibilities”, which were incorporated in document SCP/27/6. The Delegation observed that
the submissions reflected in that document clearly indicated the need to ensure WIPOs
technical assistance in designing national patent laws or national IP strategies, taking those
constraints into consideration, and the need to provide assistance on how developing
countries could overcome such constraints and make full use of the available flexibilities.
The Delegation was of the opinion that the Committee should ensure that the study on the
constraints faced by developing countries and LDCs in making full use of patent flexibilities,
and their impact on access to affordable and essential medicines in developing countries
and LDCs, would involve the UNDP, which had facilitated the UNHLP Report. As the Asia
and Pacific Group had already stated in previous sessions of the Committee and in its
opening statement, the Delegation drew the attention of the Committee to the fact that the
UNHLP Report had specifically explored the policy incoherence between IP, trade, and
human rights and had made a number of recommendations in that regard. The Delegation
observed that some recommendations were specifically addressed to WIPO, hence, the
Delegation requested the SCP to initiate the exploratory discussion based on that report.
Furthermore the Delegation took note of the revised proposal by the Delegation of Canada
to conduct a review of existing research on patents and access to medical products and
health technologies. The Delegation was looking forward to the discussion on that proposal.

60. The Delegation of Georgia, speaking on behalf of the CEBS Group, recalled the
importance attached to that issue by the members of its Group. The Delegation believed
that the issue was very complex and the need for a holistic approach was obvious in order to
address it. The Delegation understood that the access to medicines was a major challenge
and showed its commitment to participate in the initiatives that facilitated it. The Delegation
recalled the WIPO-WTO-WHO Trilateral Study entitled “Promoting Access to Medical
Technologies and Innovation: Intersections between Public Health, IP, and Trade”.
Nevertheless, the Delegation believed that the Committee had to avoid duplication with the
work of other international organizations on such topic. The Delegation stated that the
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CEBS Group was open to studies only in a balanced work program that would advance the
common understanding of policies and initiatives enhancing access to affordable medicines
and health care technologies through the similar proposals that were put forward by the
Delegation of the United States of America in document SCP/17/10 and the Delegation of
Canada in document SCP/27/8. The Delegation thanked the Secretariat for the preparation
of document SCP/27/6, and took note of it. Furthermore, the Delegation took note of the
revised proposal of the Delegation of Canada to conduct a review of existing research on
patents and access to medical products and health technologies, and thanked the
Delegation of Canada for improving the text. The Delegation looked forward to hear
discussions on the document.

61. The Delegation of Costa Rica, speaking on behalf of GRULAC, reiterated what had
previously been said in its opening statement as regards Agenda Item 8. The Delegation
noted the renewed interests of many Member States on such an important topic, taking into
account the difficulties of the countries to ensure the availability of medicines in a
sustainable manner. The Delegation considered the debate on the relationship between
patents and health, in the SCP forum, crucial to promote the very delicate balance required
for the patent system. Furthermore, the Delegation thanked the Secretariat for the
compilation of studies on difficulties faced by developing countries and LDCs in fully using
patent-related flexibilities, and their impact on access to affordable medicines. The
Delegation hoped that the sharing sessions would be an important reference point for the
Member States, which would enable them to deal with the challenges related to that topic.

62. The Delegation of Senegal, speaking on behalf of the African Group, thanked the
Secretariat for document SCP/27/6, and the Member States and the observers of the SCP
which provided their contribution to the discussions on the elements of flexibility in the patent
system. Furthermore the Delegation took note of the revised version of the proposal on that
agenda item of the Delegation of Canada, contained in document SCP/27/8. The Delegation
declared that the issue of patents and health was a priority for the African Group in the SCP
agenda. The Delegation believed that the problem of access to affordable medications
affected all the countries of the world, independently of their level of development. The
Delegation observed that the debate on the cost of medicines continued to occupy the
sociopolitical space in many States, and that situation should motivate the SCP to deal with
challenges and concerns of patents linked to access to medicine. The Delegation
considered that even if other obstacles existed in that regard, the SCP should limit its work
strictly to the issue of patents, in accordance with its mandate. In the globalized world, seen
as a global village, where people and goods could freely circulate, the Delegation noted an
aggravation of sanitary crisis with repercussions, very often difficult to control, due to factors
such as the migration of pathogens, viruses, and bacteria, which, unfortunately, did not know
any borders. Furthermore, the Delegation observed that health was a fundamental human
right, a precious collective good, and an enshrinement of the SDG Goal 3, to which it was
tributary the realization of other SDGs in the achievement of related objectives. In that
regard, the Delegation believed that the challenge of public health should be in the collective
responsibility of the international community stakeholders. The Delegation considered that
universal health insurance coverage, viral hepatitis, chronical diseases, HIV, transmissible
diseases, neglected tropical diseases and anti-microbial resistance requested adequate
support in order to provide accessibility to adequate health technologies and medical
products of quality at affordable prices. In that context, the Delegation was of the opinion
that intellectual property in general, and the patent system in particular, had a fundamental
role to play in promoting the availability of pharmaceuticals. In its opinion, the UNHLP
Report proved that well. The Delegation noted that based on Article 27 of the TRIPS
Agreement, the experts who contributed to that report, recommended, amongst other
relevant advice, limiting the perpetuation of patents through the phenomenon of
evergreening, facilitating compulsory licenses, and prohibiting the threat of sanctions or
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retaliation. Furthermore, the Delegation noted that the report established that a perfect
balance between the patent holders, on one side, and general interests, on the other side,
was essential, since patents had a direct link with the treatment of severe pathologies. The
Delegation found regrettable that, despite an international legal framework which established
adequate elements of flexibility able to reduce the cost of access to pharmaceutical and
health treatments, developing countries and LDCs did not yet manage to make full use of
those flexibilities, according to the information contained in document SCP/27/6. The
Delegation stated that it was the Committee’s responsibility to treat such question in order to
allow developing countries and LDCs to take advantage of those flexibilities in order to
protect and promote public health. The Delegation recalled that it was in that spirit that
during the twenty-fourth session of the Committee, held in June 2016, the African Group
submitted a proposal for the work program on the agenda item dedicated to patents and
public health, contained in document SCP/24/4. The Delegation stated that such proposal
was still current, and invited the SCP to set up a working group or an expert team to deal
with the UNHLP recommendations, and to invite the UN Special Rapporteur on the Right to
Health to present the Report on Intellectual Property and Access to Medicines, which
constituted a precious resource to feed the Committee’s discussions. Furthermore, the
Delegation suggested that WIPO, together with its Member States and with the WHO’s
support, set up an international register on patents regarding essential medicines, and
another international register dedicated to licenses on medicines in order to facilitate access
to information and to improve transparency on that issue. The Delegation looked forward to
the sharing session on information regarding data bases on the status of patents, and data
on vaccines and patents.

63. The Delegation of Estonia, speaking on behalf of the EU and its Member States,
reiterated their understanding of the challenges and constraints certain countries might face
in handling public health problems. The Delegation believed that access to safe, effective,
quality, and affordable essential medicines and vaccines for all was a major challenge and a
key Sustainable Development Goal that everybody should support. The Delegation
remained committed to increasing access to affordable medicines and to find solutions to the
worlds pressing public health challenges and inequities. The Delegation recalled that, as set
out in the 2010 Communication and Council Conclusions on the EU Role in Global Health,
the EU pursued a human-rights-based approach to health, strengthening all areas of health
systems including the availability of qualified health workers and the provisions of affordable
medicines. In that regard, the Delegation stressed that the adequate financing of the sector
was central to moving towards universal health coverage with quality health services,
accessible and affordable for all. Furthermore, the Delegation specified that the quality and
integrity of the pharmaceutical distribution chain was also essential to improving public
health. The Delegation observed that the current innovation model, including the role of
trade related to IP, had delivered consistent progress in global public health, leading to key,
new, and improved treatments, as well as much extended life expectancy, from developed
countries to LDCs. The Delegation noted that such model already integrated a variety of
tools, such as incentives for innovation based on intellectual property, public and private
financing, and awards for public research. The Delegation considered that such variety was
necessary to address situations where there was a functioning market and where there
could be market failures. The Delegation believed that any further work in the area of
patents and health should reflect a balanced approach, taking into account the various
factors of relevance to patents and health, such as those proposed by the Delegation of the
United States of America in document SCP/17/10. The Delegation thanked the Secretariat
for the preparation of document SCP/27/6. The Delegation took note of that further work,
which complemented the study with additional input from members and observers of the
SCP. The Delegation welcomed the revised proposal by the Delegation of Canada,
contained in document SCP/27/8. The Delegation, as previously stated during the twenty-
sixth session of the SCP, saw some merit in conducting analysis on existing research on the
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topic of patent protection and access to medical products and health technologies. The
Delegation was glad to note that several comments made by the EU and its Member States
about the earlier version of the proposal had been taken on-board in the revised version. In
particular, the Delegation pointed out that the terms “medical products” and “health
technologies” had been clarified, and the scope of the proposed paper had been better
confined to the mandate of the SCP. Considering the changes made to the initial proposal,
the Delegation was prepared to further discuss it. The Delegation reiterated its previous
position according to which, in order to ensure the highest quality of evidence relied on by
the SCP, the report should include high-quality, independent, and evidence-based relevant
studies, in particular, studies prepared by UN organizations such as WIPO and the WHO as
well as the WTO. Furthermore, the Delegation emphasized that it saw the role of the
potential report as a collection of information and as a document supporting future
discussions of the SCP, and not as an outline of different policy options for WIPO Member
States.

64. The Delegation of Switzerland, speaking on behalf of Group B, thanked the Secretariat
for preparing document SCP/27/6 and for organizing the Information Exchange Session on
Publicly Accessible Databases on Patent Information Status and Data on Medicines and
Vaccines. The Delegation reiterated that both innovation and access to it were equally
important in the field of patents and health. The Delegation stressed that innovation was
fostered by the patent system. The Delegation believed that the patent system was a key
incentive for research and development of medical products, including life-saving medicines.
The Delegation noted that investments in research and development for innovative medical
products had contributed to crucial improvements in public health outcomes, and intellectual
property rights had played a key role in facilitating such innovation. The Delegation was of
the opinion that continuous innovation was needed to face current and future health
challenges. The Delegation pointed out that the protection of intellectual property rights,
including patents, served as an incentive for medical innovation and thereby support the
availability of new medicinal products for all. In the Delegation’s view, it was of public
interest to have further research and development of safe and effective medical products.
The Delegation believed that patents, as incentive for research and development, were part
of the solution to the problem of availability of future medical products. Therefore, the
Delegation stated that it was important to keep in mind the whole context of patents and
health and not to focus only on one specific element of it. The Delegation recalled that, as
pointed out in the WIPO-WTO-WHO Trilateral Study promoting access to medical
technologies and innovation, the lack of access to medical technologies was rarely due to a
single isolated factor, but it rather had different dimensions and causes. The Delegation
explained that lack of access to medicines might be influenced by inadequate financing of
health care, shortage or lack of access to trained health care personnel, inadequate medical
facilities, fragmented and unreliable programs and systems and processes, lack of
infrastructure, conflicting policies that discouraged market entry and competition of
innovative drugs, supply chain management, full visibility of demand, retail markups, taxes,
tariffs, etc. The Delegation mentioned that different projects or collaborations showed how
the patent system incentivized innovation and served to provide available and accessible
key information about patented inventions. The Delegation specified that those projects
included MPP’s MedsPal and recently launched Pat-INFORMED. The Delegation looked
forward to the information exchange session on public databases on patent information
status and data on medicines and vaccines. The Delegation stated that innovation in
medical products, and access to those technologies, was a major concern for all Member
States. The Delegation supported work under the agenda item on patents and health that
took into consideration the whole context of that field, fell under the mandate of the SCP,
and avoided duplication of work already being done by other committees or by other
multilateral organizations. The Delegation observed that the issues of patents and health,
and in particular access to health technologies, crossed into areas that were more in the
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realm of other specialized UN bodies. The Delegation noted that extensive work had
already been done in that area by those organizations and other multilateral fora.
Consequently, before undertaking new studies of the SCP, the Delegation recommended
making an inventory of studies and analysis produced by those bodies in order to avoid
unnecessary duplication with existing work. The Delegation took note of the proposal put
forward by the Delegation of Canada and Switzerland and thanked the Delegations for their
constructive efforts to foster meaningful discussions under that agenda item. The
Delegation looked forward to further discussions. The Delegation was open to work that
would advance the common understanding of policies and initiatives that could enhance
access to medical products. In that regard, the Delegation referred to the WIPO-WTO-WHO
Trilateral Study promoting access to medical technologies and innovation. The Delegation
believed that such document could serve as the basis for productive discussions. The
Delegation supported a holistic view in the area of patents and health as proposed in
document SCP/17/11. The Delegation took note of the updated document SCP/27/6 and
paragraph 56 of the related document, SCP/26/5. The Delegation was of the opinion that
the said paragraph 56 provided a complete look of the flexibilities that WIPO Member States
had introduced in establishing their patent systems. The Delegation pointed out that those
flexibilities were only one part of the socioeconomic policies that might be adopted by a
country. In conducting any examination of flexibilities, the Delegation considered that the
broader purpose of an effective regime for patent protection should also be kept in mind.
The Delegation did not support the initiative to request from Member States their views on
the flexibilities while creating their IP system. The Delegation reiterated the support of
Group B for the work under that agenda item which took into consideration the areas of
patents and health that fell under the mandate of the SCP, in order to avoid duplications.

In that regard, the Delegation believed that the proposal of the African Group, contained in
document SCP/24/4, presented some elements which fell outside the mandate of the
Committee. With respect to paragraph 14 of such proposal, the Delegation reiterated its
position that the UNHLP Report had not been a Member State driven process. The
Delegation noted that the report had not reflected the opinions of the Member States, neither
had it been endorsed by the Member States. The Delegation was eager to discuss the issue
of access to medical products in a holistic manner and in accordance with the mandate of
the SCP, but was of the opinion that the UNHLP Report should not constitute the basis for
such discussion. The Delegation emphasized that any discussion and future work should
take into account of the wide range of views and factors affecting access to medicines. With
respect to paragraph 15 of the African Group proposal, concerning the invitation of the

UN Special Rapporteur on the Right to Health, the Delegation highlighted that the

UN Special Rapporteur had a different mandate and parameters of work that should be
considered inappropriate for discussion within a technical body such as the SCP. Therefore,
the Delegation did not agree on that part of the African proposal.

65. The Delegation of China thanked the Secretariat for preparing document SCP/27/6.
The Delegation believed that the patent system should not only protect and stimulate
innovation, but also take care of public health. Therefore, the Delegation was of the opinion
that WIPOs work on patents and health was of great significance. The Delegation
considered that such work would enhance not only the understanding of the use of
flexibilities in different countries, especially developing countries and LDCs, but also the
understating of how to overcome obstacles and make better use of those flexibilities. In that
regard, the Delegation looked forward to the information sharing session. The Delegation
recommended that the Committee continue its research and information exchange activities
and develop a work plan to facilitate the discussion on that issue. The Delegation noted that
the purpose of the study was to enable all parties to better understand the patent-related
flexibilities contained in international treaties, and able to promote the improvement of public
health-related legislation and practice as well as to ensure the balance of the public interest
of health and access to medicines. For that reason, the Delegation supported the proposal
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of the African Group contained in document SCP/24/4. Furthermore, the Delegation
welcomed the revised proposal of the Delegations of Canada and Switzerland, and hoped
that Member States, especially developing countries and LDCs, would make new proposals
so that the future studies would be more comprehensive, reflecting all the requests from all
parties.

66. The Delegation of Iran (Islamic Republic of) thanked the Secretariat for preparing
document SCP/27/6 and the Delegation of Canada for its revised proposal, cosponsored by
the Delegation of Switzerland. The Delegation stated that having access to essential
medicines at an affordable price was a specific and important component for fulfilling the
right to access to health as a fundamental and basic human right. The Delegation observed
that, as there was no other international forum where countries could share experiences on
the use of health-related patent flexibilities, the work of the SCP in that direction was quite
vital. The Delegation was convinced that the SCP should identify a specific constraint in
relation to the flexibilities that could be used to address public health needs, and discuss the
same with a view to identifying action-oriented solutions. In that regard, the Delegation
highlighted the importance and relevance of the recommendation of the UNHLP Report,
which was published in 2016. In the Delegation’s view, SCP should discuss substantively
the issue of patents and public health and draw up a working program that assisted WIPO
Member States to adopt their patent laws and to make full use of the patent-related
flexibilities in accordance with public health needs and in compliance with their international
obligations. The Delegation was of the opinion that such a work program should provide the
possibility of analyzing the potential impediments and obstacles created by the patent
system in accessing medicines, such as the legal and structural impediments and capacity
constraints in making full use of flexibilities and how those constraints could be overcome.
Accordingly, the Delegation continued to support the proposal made by the African Group
and looked forward to the recommendations contained in the proposal being operationalized
within the future work program of the Committee.

67. The Delegation of Nigeria aligned itself with the statement delivered by the Delegation
of Senegal on behalf of the African Group. Furthermore the Delegation thanked the
Secretariat for the preparation of the documents under that agenda item. The Delegation
expressed its interest in the agenda item on patents and health and reiterated that the SCP
needed to seek a concrete solution to the continued lack of access to affordable health care
and medicines globally. The Delegation believed that it was important for WIPO, which had
the competence on that issue, to identify the specific constraints in making full use of the
patent-related flexibilities in order to address public health needs in Member States.
Furthermore, the Delegation emphasized the importance of health care needs and the
persistent lack of access to affordable medicines, particularly in developing countries

and LDCs. The Delegation observed that, despite the current international focus on the rule
of patents in public health, there were still obvious challenges to public health concerns,
including access to health technologies. The Delegation believed that a patent system
should work towards the establishment of a perfect balance between the rights of patents
holders and the public health interests in relation to the SDGs. The Delegation looked
forward to achieving positive results in relation to that agenda item.

68. The Delegation of Indonesia echoed that patents and health was a topic of great
importance to all Member States. The Delegation noted that providing access to essential
and life-saving medicines at affordable prices was in the interest of all countries. The
Delegation mentioned that the SDGs recognized and affirmed the importance of public
health. The Delegation looked forward to the information exchange session on publicly
accessible databases on patent information status and data on medicines and vaccines, as
well as the sharing session on patents and other issues related to access to medicines. The
Delegation hoped that the presentation of MedsPaL would lead to a greater collaboration
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between WIPO and MPP. The Delegation believed that the objective of the exercise on
patents and health within the Committee was to develop a work plan able to improve WIPO’s
assistance to its Member States in the understanding and the full use of patent-related
flexibilities in the field of public health, including the TRIPS flexibilities. With regard to the
implementation of the TRIPS flexibilities, the Delegation recalled the cooperation agreement
for technical assistance between WIPO and the WTO, which clearly gave WIPO the
mandate to offer assistance on IP related matters which were also covered by the WTO
agreements. Furthermore, the Delegation drew the Committee’s attention to the UNHLP
Report published in September 2016. The Delegation noted that the UNHLP Report had the
same focus of the exercise on patents and health of the SCP. Therefore, the Delegation
considered crucial that the recommendations contained in such report would constitute the
basis for further discussion on patents and health within the Committee, including the
recommendation that governments should draft national laws in a way that facilitated prompt
and expedient use of a compulsory license or government use of a patent for non-
commercial purposes. The Delegation urged further discussion on the African Group
proposal contained in document SCP/24/4 and the adoption of a work program on patents
and health. The Delegation noted that some issues identified in that proposal had not been
discussed in any other fora, and therefore, considered that WIPO had the competence on
that issue. The Delegation looked forward to a meaningful discussion with the delegations
that suggested adopting a holistic view with regard to patents and health and avoiding any
duplication of work. In the Delegation’s view, topics such as health care financing, medical
facilities, lack of infrastructure, supply chain management, taxes, and pricing were certainly
outside of the mandate of WIPO and the SCP. Furthermore, the Delegation supported the
proposal of the African Group, since some elements identified in that proposal, which were
within WIPO’s and the SCP’s mandate and competence had not been discussed in any
other fora. The Delegation expressed its appreciation to the Delegation of Canada for its
revised proposal, and looked forward to contributing to its discussion. The Delegation hoped
to have a meaningful discussion and to make progress on that agenda item. The Delegation
was ready to make further comment or intervention under that agenda item and looked
forward to a balanced work program on patents and health.

69. The Delegation of Céte d’lvoire thanked the Secretariat for document SCP/27/6. The
Delegation supported the proposal of the African Group contained in document SCP/24/4.
The Delegation noted that, as other groups had already mentioned, people of developing
countries had very limited, and sometimes difficult, access to medicines. Providing some
figures, the Delegation highlighted that the TRIPS Agreement had instituted global
governance for IP by introducing minimum standards of IP protection, and had particularly
established the obligation to grant patents on pharmaceuticals also in countries of the South,
as well as some flexibilities. The Delegation believed that the increased power of patents in
countries of the South had happened within a critical health context, due also to a growing
gap in the area of health between developed and developing countries. The Delegation was
of the opinion that the challenge for developing countries was to promote public health while
granting patents. Furthermore, the Delegation stated that those countries had to significantly
reduce the health gap in a scenario including multiplication of patents leading to increase in
prices and consequent inaccessibility of essential medicines for the people. The Delegation
regretted to observe a concentration of infections such as HIV, in countries in the South.
The Delegation highlighted that 90% of people affected by such disease were in the South.
The Delegation mentioned also tuberculosis and malaria, which itself alone killed three
people out of every ten affected. The Delegation stressed that global burden of morbidity
was mainly borne by countries in the South, particularly in Africa and South Asia. The
Delegation specified that those areas assembled 37% of the world population but only 2% of
global health care spending. The Delegation noted that, by contrast, countries in the North
accounted for 20% of the global population, but supported less than 10% of the world’s
burden of morbidity while absorbing 90% of health care spending in the world. The
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Delegation concluded that while health care spending was concentrated in the North,
infections were mainly in the South, and that represented a considerable health gap. The
Delegation mentioned that in 2000, such situation had led the UN Member States to adopt
the Millennium Development Goals (MDGs) and to dedicate three of those objectives to
promote public health, to reduce such health gap, to decrease child morbidity, to improve
maternal health, and to fight against HIV, malaria and other significant infections which
particularly affected countries in the South. The Delegation pointed out that in practice, the
achievement of those goals presupposed the mobilization of significant financial resources to
provide the most essential health care to people of countries of the South and to significantly
reduce the health burden. The Delegation believed that, if nothing was done, there would be
an increase in the health gap between countries in the North and those in the South in the
years to come. The Delegation was of the opinion that, as health was an essential vector of
development for a country, if such health gap continued to grow, the development processes
might be jeopardized. The Delegation considered that in the context where health needs
were growing due to multiple epidemics affecting countries of the South, the increased
number of patents would increase the prices of medicines and hindered the capacity of
countries of the South to promote public health. In the Delegation’s view, in such a
framework, it was difficult for countries in the South to achieve the MDGs related to public
health. The Delegation stressed that a large number of people in the South resorted to
using counterfeit medicines. The Delegation noted that in those countries, the demand for
those counterfeit medicines was so high that the markets proliferated. The Delegation
highlighted that if nothing was done, people would continue to die, not merely of diseases,
but also of poisoning caused by counterfeited medicines. The Delegation believed that there
were no advantages for developing countries nor for developed countries and even less for
the pharmaceutical industry. The Delegation therefore suggested that WIPO Member States
increase their awareness of that situation, and authorize WIPO to provide its technical
assistance to those countries that wished to implement the flexibilities contained in the
TRIPS Agreement. Furthermore, the Delegation considered that WIPO should assist
countries in the promotion of measures to fight anti-competitive practices related to
Intellectual Property. The Delegation thanked the Director General of WIPO for his
willingness to work for the wellbeing of nations in WIPO Member States. In that regard, the
Delegation was particularly grateful for the project aimed at establishing Technology and
Innovation Support Centers (TISCs) in developing countries. The Delegation explained that
such a project allowed developing countries to have access to technical information services
of high-quality as well as other connected services at the local level. Furthermore, the
Delegation believed that the TISCs allowed those countries to fully exploit their potential and
to create, protect, and manage their intellectual property rights. The Delegation expressed
its appreciation for the technical assistance and support of WIPO to developing countries
and LDCs. The Delegation hoped that a spirit of compromise would prevail during the SCP
discussions in order to ensure that the Committee’s work could conclude with an outcome
favorable to the most marginalized people.

70. The Delegation of the Republic of Korea extended its appreciation to the WIPO
Secretariat for document SCP/27/6 and thanked the Delegation of Canada for the revised
version of its proposal cosponsored by the Delegation of Switzerland and contained in
document SCP/27/8. The Delegation considered that the topic under Agenda Iltem 8 was
very important. The Delegation observed that patents and public health were closely
related, in particular with regard to access to medicines. The Delegation was of the opinion
that it was important to take a comprehensive and balanced view on that issue. The
Delegation considered that the organization of sharing sessions during the twenty-seventh
session of the SCP would promote the mutual understanding and sharing of the various
viewpoints of WIPO Member States. The Delegation noted that it was important to analyze
and understand the situation in different countries in order to produce a positive outcome
related to patents and public health. The Delegation supported the proposal of the
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Delegation of Canada contained in document SCP/27/8. In the Delegation’s view, the
proposed study should be conducted in order to achieve desirable outcomes. The
Delegation hoped that Member States would discuss that agenda item with an open mind.

A half-day information exchange session on publicly accessible databases on patent
information status and data on medicines and vaccines

71. The Representative of the WHO made a presentation on publicly accessible
databases on patent information status and data on medicines and vaccines. The
presentation is available at:
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=393559.

72. The Representative of the MPP made a presentation on the work of the MPP and
MedsPaL. The presentation is available at:
http:/mwww.wipo.int/meetings/en/doc_details.jsp?doc_id=393558.

73. The Delegation of Iran (Islamic Republic of) thanked the Representatives of the WHO
and the MPP for their presentations and asked the Representative of the WHO two
guestions. Firstly, the Delegation referred to the UNHLP Report which had been published
in 2016, and asked the Representative of the WHO how the WHO had reacted on the
recommendations contained in the report that were addressed to the WHO. Secondly, the
Delegation wanted to know about any initiatives of the WHO to assist LDCs to overcome the
constraints concerning IP in accessing essential medicine.

74. The Representative of the WHO responded that the WHO had recently completed a
further analysis of the UNHLP Report which would be addressed during the meeting of the
Executive Board of the WHO. Since the WHO had been part of the Expert Advisory Group
to the UNHLP, the WHO had made recommendations to the panel while it had been writing
the report. The Representative stressed that the WHO needed a mandate from all its
Member States to carry out certain projects. The Representative stated that the mandate of
the WHO was quite broad and therefore, he was of the opinion that the WHO could work on
all of the areas mentioned in the report. The Representative continued that, for example, the
WHO in the area of TRIPS flexibilities established the so-called Global Price Reporting
Mechanism for pharmaceuticals against HIV, tuberculosis and malaria, which was a
database containing procurement data for various countries. The Representative further
stated that the report contained another recommendation to the WHO, WIPO, the WTO and
other organizations to work with patent offices to train patent examiners on public
health-related aspects. The Representative affirmed that the WHO was already working with
the relevant agencies on this aspect and would continue to do so in the future. In regard to
the second question, the Representative stated that the WHO had country offices in all LDCs
which worked on access to medicines and health systems in those countries. With respect
to LDCs using TRIPS flexibilities, the Representative assumed that LDCs had less issues
with patent barriers, as for example, Bangladesh had already been producing the new
hepatitis C treatment in generic versions.

75. The Delegation of the Cote d’lvoire asked the Representative of the WHO to explain
the term “data exclusivity” in regard to patent protection and if data exclusivity was not
contrary to the TRIPS Agreement.
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76. The Representative of the WHO stated that data exclusivity protected certain data
which were submitted to authorities to receive an authorization to distribute a certain
medicine within a country. The Representative continued that the TRIPS Agreement only
required some kind of protection for such kind of data and that data exclusivity was only one
form of protection that certain countries had chosen. The Representative pointed out that
the existing data exclusivity rights in a certain country hindered that country of purchasing a
generic version of pharmaceuticals for the period of the data exclusivity, which might be
three, five, eight or ten years.

77. The Delegation of Brazil thanked all Member States and the Secretariat for preparing
the sharing session and the Representatives of the WHO and the MPP for their
presentations. The Delegation asked the Representative of the MPP what the main
challenges for MPP currently were in improving the MedsPal database, and if the Member
States could do anything to support the MPP.

78. The Representative of the MPP responded that the main challenge was to collect
accurate data for the MedsPal database on a national level, especially regarding licenses
and data exclusivity. As that involved a lot of work and all data needed to be verified, the
MedsPal database did not contain all kinds of pharmaceuticals and information for all
countries. The Representative stated that more information would be added on a
continuous basis. With regard to the second question, the Representative stated that he
was wondering if cooperation agreements could be established with national patent offices in
countries where data was not available online so that the national patent offices would
provide the required information to the MPP. He noted that such commitment could make a
huge difference for the MPP and the MedsPal database. The Representative highlighted
that each user should confirm any information found in the MedsPal database with the
relevant national patent office or a legal advisor and that the MedsPal database should not
be regarded as replacing such confirmation or advise.

79. The Delegation of Djibouti thanked the Representatives of the WHO and the MPP for
their presentations and stated that during the General Assembly in September, WIPO in
collaboration with IFPMA had launched a new database providing data on certain
pharmaceuticals, which was called Pat-INFORMED. The Delegation asked the
Representative of the MPP if there was any cooperation in regard to the Pat-INFORMED
and the MedsPal databases.

80. The Representative of the MPP replied that according to his understanding, the
Pat-INFORMED database from WIPO and IFPMA was currently being developed and not
ready for use. The Representative continued that according to his understanding, the Pat-
INFORMED database would contain information directly obtained from pharmaceutical
companies, and that the MPP would use the data contained in the Pat-INFORMED database
once it was available. The Representative stated that the largest source of data for the
MedsPal database came from national patent offices and that the MPP would benefit from
other databases like the Pat-INFORMED database from WIPO and IFPMA, which contained
data from other sources.

81. The Representative of IFPMA congratulated the Chair on his election. The
Representative explained that IFPMA represented more than 30 research based
pharmaceutical companies and more than 50 national pharmaceutical associations across
the globe on all continents. The Representative aligned itself with the statement made by
the Delegation of Brazil on the importance of patents and respect for IP rights. The
Representative congratulated the MPP for creating the MedsPal and stated that many
members of IFPMA worked closely together with the MPP in creating the MedsPal database,
which was a concrete example of multi-stakeholder collaboration. The Representative
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asked if the Representative of the MPP could provide more details on the collaboration.
Furthermore, the Representative thanked the Director General of WIPO for his opening
remarks and highlighted that during the last WIPO General Assembly, 21 leading research
based pharmaceutical companies supported by WIPO and the IFPMA had announced the
creation of a patent information initiative for medicines, which made it easier for national and
international drug procurement agencies to access patent information. The Representative
continued that that initiative was built upon the industry’s firm belief that the properly
implemented patent system should not only work sustainably with innovation, but should
strive to make information about inventions available and accessible to the public, to inform
and educate others to add to the body of scientific and technological knowledge and to
promote the further enhancement and improvement of technology. The initiative included a
searchable database that held basic information about patents that covered approved
medicines of participating companies, in particular for small molecule products within
oncology, hepatitis C, cardiovascular diseases, HIV, diabetes, respiratory therapy as well as
any other product on the essential medicine list of the WHO. The Representative continued
that its facility for follow up inquiries would provide a channel for procurement agencies to
seek additional clarification regarding the patent status of the products they wished to
procure directly from patent owners. According to the Representative, the database was
planned to be ready by the middle of 2018. The Representative believed that a short
presentation of the initiative could be part of the agenda of the next SCP as a follow-up on
discussions on publicly accessible databases on patent information status and data on
medicines and vaccines.

82. The Representative of the MPP stated that the MPP interacted with patent holders of
whom many were members of IFPMA and explained that MPP had good collaboration and
partnerships with a wide range of pharmaceutical companies. The Representative further
explained that the MPP had license agreements with 15 pharmaceutical companies and

20 manufactures of generic medicines, and stated that those cooperations had been very
fruitful. The Representative continued that the licensing agreements contained annexes
listing all patents that were covered by the license agreements, which the MPP used to
update the MedsPal database. The patent numbers contained in the annexes made it easier
for the MPP to verify the current status of each patent in the relevant databases of the patent
offices.

83. The Delegation of China thanked the Secretariat for organizing the sharing session
and the Representatives of the WHO and the MPP for their presentations. The Delegation
asked the Representative of the MPP about its future plans for obtaining further license
agreements and the fees for such licenses.

84. The Representative of the MPP clarified that no fees were charged for the use of the
MedsPal database. Furthermore, the Representative explained that regarding the license
agreements, no royalties were paid to the MPP, but only from the generic manufactures to
the originating companies. The Representative continued that the MPP was not funded
through any of the royalty payments, but by Unitaid and more recently also by the Swiss
Agency for Development and Cooperation for undertaking a study to see if the MPP also
could work on licensing in relation to patented essential medicines in other areas, e.g.,
diabetes, cardiovascular disease, etc. The Representative stated that so far the licensing
work of the MPP was exclusively focused on HIV, hepatitis C and tuberculosis. The
Representative continued that for the study, the MPP collected patent data on many of the
relevant medicines, and soon thereafter received requests from various people to access the
collected information. The Representative explained that the MPP decided to include all
collected data into the MedsPal database because of those requests. Furthermore, the
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Representative clarified that the MPP was currently only expanding the MedsPal database
but not the licensing work of the MPP. Once the results of the study were available and the
MPP consulted with the stakeholders, it would decide if the licensing work should be
expanded.

85. The Representative of the MSF congratulated the MPP for the excellent work on the
MedsPal database. The Representative stated that it was important and encouraging to
discuss the transparency issues in the meeting room, and that one issue causing a lack of
transparency was not only the difficulty to find patent information, but also the patent
strategy that had been adopted by the industry in regard to patents on medicines and
evergreening of patents. The Representative highlighted that there was a huge number of
patents in the field of medicines, of which many might not be valid. The Representative
stated that the MedsPal database contained some information on license agreements, but
that it was difficult to have the full license agreement disclosed, as many licensors did not
want their license agreements to be disclosed. The Representative asked the
Representative of the MPP what the difficulties were in obtaining full information on the
concluded license agreements and what could help to improve the situation in the future.

86. The Representative of the MPP stated that all license agreements which were
negotiated by the MPP were publicly available on the website of the MPP. In the MedsPal
database, it was shown if a license agreement had been negotiated and if so, the MedsPal
database showed a chart listing the countries covered by the license and the names of the
licensee and the licensor and a link to a summary or the full text of the license agreement.
The Representative continued that for a bilateral license agreement, a first challenge was to
find out if there was public data available. In many cases, companies indicated publicly
which countries and products were covered by the license agreements and who the
licensees were. The Representative noted that in such cases, all publicly available data
would be included in the MedsPal database and a link would lead the users to the original
source on the pharmaceutical companies’ website, if such source was publicly accessible.
The Representative continued that there were some instances in which the information was
not publicly available, but the MPP nevertheless knew, for example, the number of countries
that were covered by a bilateral license agreement, but not the names of the countries. In
such instances, it was difficult to include such information in the MedsPal database. The
Representative explained that the MPP had had discussions with pharmaceutical
companies, and some were willing to provide information on their license agreements or
commitments not to enforce a patent in a certain country on a specific product, so that the
MPP could update the MedsPal database. However, the Representative noted that the MPP
would not receive the original license agreement and therefore could not include a link to
those license agreements. Nevertheless, the Representative observed that it was possible
for the users of the MedsPal database to contact directly the licensor or the licensee, if they
would like to receive further information.

87. The Representative of the EPO congratulated the Chair on his election and thanked
the Secretariat for organizing the sharing session. The Representative stated that the EPO
attached great importance to the topic of transparency of patent information and that since
its inception, the EPO had invested resources to collect, digitize and store patent information
for the benefit of users and the general public. The Representative continued that the EPO
provided public access to the largest single source of technical information in the world, and
that the EPO’s database contained over 100 million patent documents from over 90 different
countries. Recognizing the need to promote, improve and strengthen the access to high
guality patent information, the EPO had signed in October 2016 a Memorandum of
Understanding with the MPP. The Representative continued that through that collaboration,
a two-fold objective was achieved. On one hand, the accuracy of information contained in
the MedsPal database was enhanced as data was extracted automatically through the
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EPO’s open patent services: a web service which provided access to the EPOs raw data via
a standardized XML interface. The Representative of the EPO continued that on the other
hand, the reach of the EPO patent information services was expanded for the bengfit of a
much wider range of stakeholders, beyond the traditional profile of patent information
experts. The Representative of the EPO highlighted the recent initiative of the WIPO and
the IFPMA Pat-INFORMED which aimed to link public patent information to registered
medicines in a new online gateway. The Representative concluded that she was confident
that such an initiative would provide yet another means to enhance accessibility to patent
information.

88. The Delegation of Georgia, speaking on behalf of the CEBS Group, thanked the
Secretariat for organizing the sharing session, and the Representatives of the WHO and the
MPP for their presentations. The Delegation believed that the interface providing access to
patent information and medicines was an important tool to provide access to the technical
information needed for further advancement of access to patent information. The Delegation
thanked all other delegations for their interesting questions and referred to the intervention
made by the Representative of the IFPMA on its joint initiative on the Pat-INFORMED
database. The Delegation expressed its excitement to learn more about the database and
the relevant issues in the next session of the SCP.

89. The Delegation of Senegal, speaking on behalf of the African Group, thanked the
Representative of the MPP for his presentation and the Secretariat for preparing the sharing
session. With regard to the content of the MedsPal database and on how the WHO worked
with the MPP, the Delegation highlighted the difficulties that those bodies had with access to
information on patents and license agreements. The Delegation stated that WIPO should
become a lead organization in helping accessing information on patents and license
agreements enabling developing countries and LDCs to overcome their public health
challenges with regard to patents. Referring to document SCP/24/4, the Delegation
continued that with regard to a better access to patent information, a central information
source, to which all relevant information would be sent from the patent offices, would help
the WHO, the MPP, WIPO and the Member States to work together in updating the various
databases.

90. The Delegation of Brazil noted that the topic of patents and health was important to
every country represented in the SCP. The Delegation believed that the market driven R&D
had produced a number of important health technologies which had improved the health
conditions substantially worldwide. The Delegation referred to the mass contribution of
science and technology in the advancement of healthcare and stated that the patent system
was an essential tool, but it was not a complete one. The Delegation continued that in some
areas, the market alone might not provide adequate incentives. The Delegation reiterated
that an estimated 1,7 billion people in 185 countries still needed treatment and care of
neglected tropical diseases, according to the WHO and the World Bank. The Delegation
concluded that gaps and failures in addressing disease burdens and access to treatment
remained a worldwide challenge. The Delegation stated that approximately 60% of the
spending on health, technology, research and development in developed countries derived
from the private sector and 40% from public and non-profit sources. In low and middle
income countries, those percentages were reversed as the public sector was responsible for
60% of the total R&D funding, which effected the treatment of diseases like HIV, tuberculosis
and malaria. The Delegation noted that such diseases and many other neglected ones were
far from being absent in even the richest countries, and that the challenges faced in that
area were not small, but not unsurmountable. The Delegation reminded that focus and
determination were important to ensure that the patent system provided meaningful
contribution to public health priorities. The Delegation was convinced that the SCP had
made the right decision in inviting the MPP to present on the MedsPal database which
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contained valuable information on the patent and licensing status of selected HIV, hepatitis
C and tuberculosis medicines in low- and middle-income countries. The MedsPal database
covered 6,800 national patent applications on 70 priority treatments in more than

100 countries, and enabled users to search for patent and license information by country in a
user-friendly manner, which was understandable not only for examiners or experts, but also
for government representatives, procurement agencies, patent groups, public health
organizations and pharmaceutical companies. The Delegation further stated that by
providing precise and comprehensive information on the status of patents, the MedsPal
database enabled policymakers and other stakeholders to make informed decisions in full
compliance with the legislation and multilateral obligations. The Delegation believed that the
sharing session would usher in a new era of closer collaboration between WIPO, the WHO
and the MPP, which would contribute to building a more inclusive, balanced and more
effective patent system, a desire shared by all Member States. The Delegation announced
that the National Institute of Industrial Property of Brazil had signed a collaborative
agreement with the MPP to provide crucial data on the intellectual property status of
medicines for the MedsPal database.

91. The Delegation of Argentina thanked the Secretariat for organizing the sharing session
and the Representatives of the WHO and the MPP for their presentations. The Delegation
stated that the MedsPal database was a tool which gave greater transparency to the patent
system, and facilitated decision making for health authorities by enabling them to get data on
licenses and the legal status of patents for hepatitis C, tuberculosis and HIV/AIDS. The
Delegation was pleased to announce that the Industrial Property Organization of Argentina
had concluded a collaboration agreement with the MPP, under which the Industrial Property
Organization of Argentina would share non-confidential patent information with the MPP on a
regular basis. The Delegation hoped to promote a system of patents which would be
transparent and balanced, giving better access to medicines, particularly in low and middle
income countries.

92. The Delegation of Ecuador congratulated the Chair and the Vice-Chairs on their
elections, and thanked the Secretariat for preparing the sharing session and the
Representatives of the WHO and the MPP for their presentations. The Delegation stated
that access to information through MedsPal was a useful tool for improving the lives of
millions of people with catastrophic diseases. The Delegation informed that Ecuador had
signed an agreement with the MPP to provide information. In its view, that reconfirmed the
commitment of Ecuador to provide information on medicines and patent holders in Ecuador,
thereby contributing to a balanced patent system in which transparency of information on
patents was the best way to provide access to medicines in low- and middle-income
countries. The Delegation highlighted that it was important to strengthen the initiatives like
the ones of the MPP, and that the Member States needed to contribute to that work.

93. The Delegation of Japan congratulated the Chair on his election and thanked the
Representatives of the WHO and the MPP for their presentations. The Delegation stated
that it appreciated the continuous efforts made by WIPO and the IFPMA in enhancing
access to patent information, including in the area of pharmaceutical products. The
Delegation aligned itself with the statement made by the Delegation of Switzerland on behalf
of Group B under Agenda Item 8. The Delegation supported the idea of having a
presentation by the IFPMA on the Pat-INFORMED database.

94. The Delegation of Mexico congratulated the Chair on his election and the Secretariat
for preparing the sharing session. The Delegation further expressed its appreciation to the
Representatives of the WHO and the MPP for their presentations and informing about the
various different tools for accessing the status of the patents related to medicines. The
Delegation was convinced of the importance of that topic and shared its experience with the
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database that the Mexican Industrial Property Institute had had since 2004. The Delegation
explained that in view of Article 47 of the Mexican Industrial Property Law, the Mexican
Industrial Property Institute published a Medicines Gazette which contained a list of
pharmaceutical products that were patent protected and listed the relevant patent numbers.
The Delegation continued that the list linked the generic name with the name of the
substance or active ingredient of the pharmaceutical and the relevant patent. Further, the
list contained information on the legal status of patents for medicines and vaccines in
Mexico. The Delegation explained that the Medicines Gazette was published every six
months, and was made available to the public through the Information System of the
Industrial Property Gazette (SIGA), located on the official website of the Mexican Industrial
Property Institute. That system allowed for free electronic consultation of patents for
medicines by: name, free text searches, patent number, product, name of the applicant or
any combination of the above. Further, it was possible to download a copy, either in the
PDF or XML format. The Delegation stated that the Medicines Gazette had supported
cooperation activities between the industrial property authority and the health sector by
providing information on the status of patents and licenses. The Delegation noted that that
led to more transparency for patent holders and those who would like to produce generic
medicines when a patent had expired. In its opinion, such publication enabled Mexico to
establish a balance between the industrial property system and access to medicines,
because the regulatory framework of Mexico allowed for a fair competition for all parties.
The Delegation was of the view that the main benefit of the Medicines Gazette was access
to medicines at an affordable price.

95. The Delegation of the United Kingdom congratulated the Chair and the Vice-Chairs on
their election and thanked the Representatives of the WHO and the MPP for their
presentations. The Delegation stated that the United Kingdom supported the MPP and the
MedsPal database, and provided funding of around 60 million Euros per year to Unitaid,
which was the founder of the MPP. The Delegation was pleased to hear that the MPP had
taken steps to include all essential medicines into the MedsPal database. The Delegation
looked forward to hear about the outcome of the feasibility study as to whether it could be
expanded to other areas. The Delegation affirmed its commitment to ensure an access to
guality, low cost effective medicines in the developing world and supported the important
role of the MPP to negotiate prices. The Delegation believed that voluntary licensing was
especially advantageous, as knowledge exchange was important for the mutually beneficial
relationships. The Delegation recognized the role of the MPP and the MedsPal database in
promoting innovation in the public disclosure and the freedom to develop new treatments.
The Delegation welcomed the new patent forum initiative, launched during the General
Assemblies and supported by WIPO and the IFPMA. The Delegation stated that such
publicly accessible database would make it easier for national and international drug
procurement agencies to access patent information, and expressed its support to hear more
about that tool.

96. The Delegation of Chile expressed its thanks for the sharing session with regard to the
publicly available databases, and considered such tools as very useful in working on access
to medicines and vaccines for developing countries and LDCs. The Delegation stated that
the MPP, in particular the MedsPal database, provided valuable information on the status of
patents and licenses for selected medicines for the treatment of HIV/AIDS, hepatitis C and
tuberculosis in low- and middle-income countries. The Delegation explained that as Chile
was committed to the MPP, the Chilean National Institute of Industrial Property had signed a
memorandum of understanding with the MPP, committing itself to regularly providing and
verifying information on the status of patents on specific pharmaceutical products to the
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MPP. The Delegation encouraged other industrial property offices to join that initiative and
to take more responsibility with regard to the information that they could provide to society.
The Delegation was pleased to announce that the next annual meeting of the Group of
Experts of the MPP would be held in Chile in 2018.

97. The Delegation of Switzerland, speaking in its national capacity, congratulated the
Chair and the Vice-Chairs on their elections. The Delegation thanked the Secretariat for
preparing the sharing session and the Representatives of the WHO and the MPP for their
presentations. The Delegation expressed its appreciation for the dedication and the work of
the MPP, and congratulated the MPP on the expansion of the MedsPal database in regard
to the cancer medicines. The Delegation stated that the government of Switzerland placed
high importance in the work of the MPP and the MedsPal database and in the transparency
of patent information. The Delegation believed that building on voluntary and inclusive
efforts, of which the MPP was one example, was the way forward in the area of patents and
health, which corresponded better to the collaborative spirit of the 2030 Agenda for
Sustainable Development. The Delegation continued that the MPP constructively and
creatively used the patent system to engage all stakeholders, particularly patent holders and
generic producers in the process to increase access to medicines in the important areas of
HIV, hepatitis C and tuberculosis in low- and middle-income countries. In its view, such
creative use of the patent system enabled generic manufacturers in low- and middle-income
countries to produce and sell needed medical products, which would also result in
technology transfer, the enhancement of manufacturing capacities and even in economic
development in the wider sense in those countries. The Delegation continued that it also
aimed to ensure that licensees produced medical products according to quality standards
and that the MPP contributed to transparency of information by publishing the licenses
concluded with pharmaceutical companies. The Delegation highlighted that the information
of the patent status on essential medicines had been a longstanding demand and that the
health authorities, procurement agencies and other stakeholders required easily accessible
information in order to make effective decisions on procurement of important medicines.
The Delegation continued that the information on patent status was further necessary for
other companies to determine the freedom to operate or for research purposed, as stated by
the Representative of the WHO. The Delegation stated that the MPP was created to serve
that long felt need of accurate, reliable information and that the MedsPal database provided
particular benefits and advantages, including transparency on the patent status, license
agreements and data exclusivity. In the opinion of the Delegation, the MedsPal database
with its design and structure allowed non-patent experts to access essential information and
to understand that information. The Delegation stated that with the expansion to all
medicines on the essential medicine list, the MedsPal database was and would become a
crucial source of information for all interested parties. The Delegation observed that
according to the MPP, the continuation of such an important tool depended, in particular, on
the collaboration with national patent offices. The Delegation encouraged all Member States
of WIPO to consider options for collaborating with the MPP and thanked the Delegations of
Brazil and Argentina for the information regarding their engagement. The Delegation took
note of the new joint initiative between WIPO and the research-based pharmaceutical
industry, and was interested to learn more about that initiative. It therefore supported the
proposal to have a presentation on that initiative.

98. The Representative of ARIPO congratulated the Chair on his election and thanked all
presenters for their excellent presentations. The Representative noted that ARIPO had not
yet sighed an agreement with the MPP, and looked forward to signing one at the appropriate
time and place. The Representative stated that ARIPO, upon request, continued to provide
crucial data on intellectual property covering medicines. The Representative confirmed that
ARIPO would continue to provide the same kind of information despite the lack of an
agreement.
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99. The Representative of CEIPI stated that CEIPI did teaching and research with regard
to intellectual property. The representative noted that while CEIPI did neither represent the
interests of patent holder, nor public health institutions, it did take into account the interest of
all. The Representative continued that he was happy to learn about the initiatives presented.
He observed that it was very comforting to see that through concrete measures, it was
possible to bring together the different sides and overcome ideological quarrels. The
Representative hoped that those initiatives would continue in the future.

A sharing session on patents and other related issues on access to medicines

100. The Representative of the WHO made a presentation on patents and health and the
role of the WHO. The presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_e_health_access_who.pdf.

101. The Representative of the WTO made a presentation on the availability of generic
medicines in developing countries and LDSs. The presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_f _generic_medicines_wto.pdf.

102. The Delegation of Brazil thanked the Representatives of the WHO and the WTO for
their presentations. The Delegation referred to the WHO list of essential medicines, and
stated that it was often heard that only a small number of medicines contained on that list
were actually patented. The Delegation wondered whether it was due to the fact that the list
had been prepared already some years ago, and asked the Representative of the WHO to
comment on that point.

103. The Representative of the WHO confirmed that only a relatively low number of the
medicines on the WHO list of essential medicines were patented. However, the
Representative stated that for a number of years, the question of price had not been a
barrier to add new drugs on the list, and that, for example, all new drugs for treating hepatitis
C had been added to the list despite their high price. The Representative explained that the
WHO had been taking a more systematic approach for a number of years: for example, the
whole chapter of antibiotics had been revised to identify the medicines that should be
included. The Representative stated that the same had been done for cancer drugs and that
the WHO in 2015 had added a number of patented medicines for cancer. The
Representative continued that until today, the patents for some of those medicines had
expired in many countries. Furthermore, referring to his presentation, the Representative
explained that according to a study, 57% of the new drugs (which mostly were under patent
protection) were not bringing any added value compared to the already available generic
drugs, and that such products would not be added on the WHO list of essential medicines.

104. The Delegation of the Russian Federation congratulated the Chair on his election and
thanked the Secretariat for organizing the sharing session and all Member States for their
contributions and initiatives. The Delegation noted that the topic of patents and health was
an important one to the Delegation. The Delegation further stated that on

December 12, 2017, the Russian Federation had celebrated the Day of the Constitution,
because the Constitution of the Russian Federation had been adopted on

December 12, 1993. The Delegation pointed out that the Constitution of the Russian
Federation was the fundamental and basic law of the Russian Federation which covered
almost all the rights of every citizen of the Russian Federation, including the right to health
and life. In that regard, the Delegation noted that the creation of the conditions for achieving
such right should be the main task not only for the Russian Federation, but for every state.
The Delegation further stated that it supported many of the arguments which had been
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presented by the Representative of the WHO, especially in regard to patent rights and
procurement of medicines. In that regard, the Delegation stressed that in the Russian
Federation, there was no uniform view between the Ministry of Health of the Russian
Federation and the Russian Patent Office (ROSPATENT) with regard to that issue, and
therefore, there were difficulties in interactions between those two governmental bodies.
With regard to the issue of considering objections to patent rights, the Delegation pointed out
that in relation to a patent for the sofosbuvir compound, the ROSPATENT looked at the
objections on that patent and decided to limit the legal protection of the sofosbuvir patent in
the territory of the Russian Federation. In relation to the presentation of the Representative
of the WTO, the Delegation noted that on July 26, 2017, the Federal Law of the Russian
Federation No. 84 had been adopted in relation to the amendments to the TRIPS
Agreement. The Delegation was also of the view that Member States should take into
account the information provided by the MPP. The Delegation stressed the necessity to
discuss and systemize the information that was received, especially with regard to access to
medicines. Further, the Delegation noted that at the twenty-sixth session of the SCP, the
Delegation supported the proposal of the African Group about carrying out a study on those
issues. The Delegation observed that the interest in the proposal of the African Group was
growing. The Delegation noted that the issue of access to medicines was linked to the
TRIPS flexibilities. The Delegation was of the view that it was very important to inform the
public as well as the representatives of businesses and pharmaceutical manufacturers about
the possible implementation of the TRIPS flexibilities as well as their possible impact on
future developments. The Delegation further noted the importance of building confidence in
the use of the revised TRIPS provisions. In particular, the Delegation pointed out the
possibility to use compulsory licenses as well as the right of the government to use
inventions based on national security considerations. The Delegation noted that extensive
exchange of information and experience on the advantages and implementation of the
TRIPS flexibilities would facilitate further understanding on those issues. Finally, the
Delegation expressed its belief that document SCP/27/6 could be a good basis for further
work in that area and probably for draft recommendations on the topic of limitations and
exceptions to patent rights.

105. The Delegation of the United States of America thanked the Representatives of the
WHO and the WTO for their presentations. The Delegation wanted to share some thoughts
on the role of patents and the IP system in the availability of medicines. The Delegation
believed that the example of the United States of America clearly showed how patents,
together with the effective protection for marketing authorization data, worked with other
government policies to help stimulate an environment that promoted investment, R&D, job
creation, technology transfer and the creation of new products. The Delegation continued
that in turn, that environment also maintained and promoted a strong generic pharmaceutical
industry in the United States of America and that strong IP policies were essential for the
development of new life saving medicines and improving quality of life. The Delegation was
of the opinion that a robust IP system, including in the areas of patent, regulatory data
protection, trademarks and trade secrets, was critical to provide the incentives for investment
in the development of future treatments and cures that would benefit patients in all countries.
The Delegation believed that the model in the United States of America was a good example
of how those principles intersected to create new treatments and cures and to facilitate a
thriving generic marketplace as the United States of America was the largest pharmaceutical
market in the world, amounting to over 45% of the global pharmaceutical market in 2016.
The Delegation informed that nowadays, in the United States of Americageneric drugs
accounted for 90% of all prescriptions filled in and according to the report by the IQVIA
Institute entitled “Medicine Use and Spending in the United States — a Review of 2016 and
Outlook for 2021”, generics might account for 91 to 92% of prescriptions volumes by 2020.
The Delegation continued that the United States of America not only enjoyed a very robust
generic pharmaceutical industry, but at the same time, the United States pharmaceutical
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industry was a leading global innovator. The Delegation noted that, for example, as of 2010,
the pharmaceutical industry in the United States of America had been responsible for the
development of about 43% of new molecular entities produced worldwide. The Delegation
noted that protecting innovation was important for creating new medicines and for
maintaining a generic industry, and that without new innovative products, the pipeline for
new generic products would dry up. In its opinion, patents and regulatory data protection
requirements encouraged investments in the risky, lengthy and expensive business of drug
development. The Delegation indicated that those incentives also helped to incentivize R&D
investments needed to bring a drug to the marketplace, and that a number of recent studies
looked at the value of patent and other IP assets to start-ups. In the United States of
America, start-ups and small companies were driving pharmaceutical innovation and
accounted for a significant number of new jobs. The Delegation continued that 64% of drugs
approved in 2015, had originated in smaller companies and that a study had found that the
patent grant had increased a start-ups chance of securing funding from a venture capital by
47% and of securing a loan by pledging the patent as a collateral by 76% within three years
of the patent decision. It further noted that, in addition, a patent grant had more than
doubled the odds of the start-up being able to raise funding from public investors to an IPO.
The Delegation continued that the study had concluded that a patent grant had set a start-up
on a growth path through funding that had enabled it to transform its ideas into products and
services that generated jobs, revenue and follow on inventions. Another study
commissioned by WIPO titled “Patents at the Core: the Biotech Business” had specifically
looked at the issue of why patents were crucial for biotechnology companies in the
pharmaceutical sector, and had concluded that protection of intellectual property had been at
the core of the business for biotechnology firms. The Delegation continued that the study
stated that the business model of biotech firms often relied heavily on intellectual property
rights, in particular patents, as they offered the most crucial assets they owned in a sector
that was extremely research incentive and with low imitation of costs. The Delegation
highlighted that as investors in biotech companies were well aware of the centrality of
patents the survival of such companies might very well depend on their ability to convince
investors that they had a solid IP strategy and that risks were reduced to a minimum. Thus,
the Delegation considered that patents facilitated access to financing, which was crucial in
drug development because of the associated cost and risk, including those arising in the
regulatory approval process. The Delegation noted that patents also led to follow-on
invention and that the information disclosed in the patent specification, which was generally
published 18 months after the patent application was filed, provided a great source of
information and inspiration for other researchers and contributed to the pool of knowledge.
The Delegation noted that in fact, the studies on patents in the public domain, which were
part of the WIPO CDIP project on patents and public domain, demonstrated that for over
100 years, the patent system had been a rich source of publicly available information and
had contributed tremendously to the creation of a rich and accessible public domain. The
Delegation further stated that as to other issues related to access to medicines, the
development of new medicines was also incentivized by the market exclusivity given to the
innovative company that obtained the first marketing approval of a new pharmaceutical
product. In order to receive approval to market a new pharmaceutical product, most
governments required companies to submit clinical study data that proved that the product
was both safe and effective for its intended use, before it could be legally sold in the country.
The Delegation noted that the time, effort and money invested in collecting such data was
often very significant, and that only a small fraction of drug molecules, about 5 in 5,000
identified for testing in the lab, made it to the clinical research phase. Further, only

20 to 30% of drugs that had managed to reach the clinical testing stage actually received
marketing approval eventually. The Delegation noted that the process of bringing a new
pharmaceutical product to market might require significant amounts of funding for the basic
science involved in the initial drug research and discovery stage. However, the Delegation
continued that it also required the innovators to conduct extensive tests to obtain the data
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necessary for the government regulatory authority to determine whether the drug identified
for investigation was safe and effective for administration to humans. The Delegation
reported that in 1984, the United States Congress passed a law designed to providing
incentives to brand name drug companies to produce innovative drugs, while offering an
expeditious route for approval of low-cost generic drugs. That law was the Hatch-Waxman
Act. The Delegation stated that that Act stimulated drug innovation and research by
providing limited patent term restoration to compensate for the duration of the patent term
lost while carrying out FDA marketing approval procedures and by providing for a marketing
exclusivity period for new innovator drugs. Further, the Act also stimulated production of
safe and effective low-cost generic medicines by establishing the abbreviated new drug
application, ANDA process. The Delegation explained that that mechanism was designed to
avoid the high cost of full clinical trials by providing that bioequivalence data were sufficient
for receiving marketing approval for a generic drug. The Delegation highlighted that the Act
also provided for what was generally known as the Bolar exemption, which allowed the
manufacture and use of patented drugs to conduct the testing needed for generic marketing
approval prior to the expiration of the patent of a pioneer drug. In its opinion, the
Hatch-Waxman Act was a great example of how the law of the United States of America
could successfully balance the incentives for research and development of new drugs and
the promotion of speedy access to low cost generics. The Delegation stated that in the end,
the result was that patients in the United States of America and around the world won, as
new life saving drugs in their low cost generic versions became available. For example, in
November 2011, the United States patent protection expired for Lipitor, an anticholesterol
drug owned by Pfizer with annual sales of more than 10 billion. The generic version of the
drug quickly entered the market, and by 2014, more than 90% of sales were of the generic
version of the drug. The Delegation further stressed that once generic drugs were
introduced to the market in the United States of America, they were typically sold at a steep
discount, about 50 to 70% compared to the brand name reference drugs. The Delegation
reiterated that the United States of America encouraged the development of new products
by providing incentives, such as the patent and marketing exclusivity laws. The Delegation
further noted that a healthy market for medical products also offered initiatives for the
development of those products and provided financial resources that were available for
research and development. In the view of the Delegation, another advantage available in
the United States of America was a strong regulatory system which allowed the marketing of
products that were safe and effective, while restraining those that were not. The Delegation
concluded that by working to remove products that were not manufactured according to
good manufacturing practices or that were of inacceptable quality, the United States of
America helped to ensure the innovative and the generic products reaching the patients
were the products that were intended to be purchased and helped to avoid wasted
resources.

106. The Delegation of Gabon thanked the Representatives of the WHO and the WTO for
their presentations and asked the Representative of the WTO to note to what extent he
thought the Facilitation Agreement for Trade would enable countries to act on a reduction or
drop in prices for certain drugs. Further, the Delegation wanted to know from the
Representative how he assessed all the factors that he mentioned during his presentation to
increase the prices of pharmaceutical products.

107. The Representative of the WTO emphasized that he did not have a breakdown of how
the different factors affected the prices, but that the estimate of the WTO’s trade economists
suggested that costs of imports of medicines for lower income countries could reduce on
average by 14,5%. For more detailed figures, the Representative referred the Delegation to
the experts on this topic at the WTO. The Representative noted that the objective of the
Trade Facilitation Agreement was to reduce costs and there were significant technical
assistance packages available to assist countries in implementing that Agreement.
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108. The Delegation of Australia congratulated the Chair and Vice-Chairs on their elections.
It thanked the Secretariat for preparing the sharing session and the Representatives of the
WHO and the WTO for their presentations. The Delegation wished to update the Member
States on recent revisions of the patent regulations in Australia to ensure that they correctly
referred to the TRIPS Protocol. The Delegation stated that Australia had previously
amended its Patent Acts in 2015 to implement the TRIPS Protocol and that the amendment
had come into effect at the same time as the amendment of the TRIPS Agreement came into
force on January 23, 2017. The Delegation continued that eligible countries were able to
source generic versions of patented pharmaceuticals in accordance with the

TRIPS Agreement.

109. The Delegation of Uganda aligned itself with the statement made by the Delegation of
Senegal on behalf of the African Group. The Delegation stated that although scientific and
technological innovation had contributed to significant improvements in health conditions,
unequal development in different countries in the promotion of health and control of disease,
especially communicable disease, was a common danger to all countries, whether
developed, developing or least developed. The Delegation believed that the threat caused
by new pathogens that had the capacity to transcend continental borders, without showing
any visible signs or symptoms in initial stages, demanded a shared, coordinated and
cooperative international response. Referring to the example of the Zika virus, the
Delegation stated that the Zika virus infected tens, if not hundreds, of thousands of people in
the Americas in recent months and might be linked to a spate of children born with
underdeveloped brains. However, scientists in the Uganda Virus Research Institute first
discovered Zika in the blood of a rhesus monkey back in 1947. The Delegation continued
that Uganda never had had an outbreak of the virus, and that was thanks to the country’s
unique approach to monitoring the spread of the disease and other similar diseases which
could hold the key to stopping future epidemics in their tracks, even if there was still no
specific medicine or vaccine to prevent Zika. The Delegation noted that it was time for the
SCP to keep connecting its discussions on patents and health with real life realities and to
make concrete progress on the proposals that directly referred to issues of access to
affordable and essential medicines and other medical products. Further, the Delegation
noted that access to affordable and essential medicines and other medical products
depended on numerous factors, and that high prices of patented drugs constituted one of the
major obstacles that should be addressed in a comprehensive and sustainable manner. The
Delegation took note of the Secretariat’s studies on the constraints faced by developing
countries and LDCs in making full use of patent flexibilities and their impacts on access to
affordable medicines, contained in documents SCP/26/5 and SCP/27/6. The Delegation
stated that the study did not draw definitive conclusions, citing lack of empirical data. The
Delegation highlighted that rather than a questionnaire methodology, the Secretariat should
study in-depth the flexibilities in the TRIPS agreement, such as use of transition periods for
LDCs and strict implementation of patentability criteria. According to the Delegation, it was
interesting to know the extent to which filing of numerous patent applications for the same
medicine, as well, as extending the life of a patent delayed or blocked the market entry of
generic medicines. In regard to the future work on that issue, the Delegation took note of the
proposal by the Delegation of Canada contained in document SCP/27/8, and stated that it
contained some elements which the Delegation could work with and that the proposal called
for a review of existing studies conducted by the WHO, the WTO and WIPO. The
Delegation continued that it did not support the inclusion of topics which were widely beyond
the mandate of the SCP, and for the choice of existing studies to be reviewed, the
Secretariat should be allowed its discretion to select relevant studies/reports that spoke
directly to the issue of patents and health. The Delegation concluded that the proposal
made by the African Group, contained in document SCP/24/4, provided the SCP with a solid
basis for its future work on patents and health, in particular, on technical assistance and
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technology transfer to developing countries and LDCs. The Delegation noted that WIPO, by
virtue of its agreements with the UN and the WTO, had the mandate as the main provider of
technical assistance to WIPO Member States and WTO members on IP related issues. The
Delegation therefore encouraged the SCP to develop a work plan for WIPO to improve how
it assisted Member States in the understanding of, and enhancing their capacity to use,
TRIPS flexibilities for health.

110. The Delegation of South Africa aligned itself with the statement made by the
Delegation of Senegal on behalf of the African Group. The Delegation stated that access to
medicines was a fundamental component of the right to the highest attainable standard of
physical and mental health and the foundation of the comprehensive realization of the right
to development. The Delegation continued that the global community had recognized the
importance of health and access to public health, as addressed in SDG Goal 3. Inits
opinion, that Goal was patrticularly important, because it recognized that there were large
unmet health needs present in both developed and developing countries, and that there
were significant health inequalities within countries themselves. The Delegation welcomed
the pertinent conclusions and recommendations of the UNHLP Report, and stated that in
spite of the numerous agreements in place, the misalignment between the access to
medicines on the one hand and intellectual property protection on the other continued. The
Delegation noted that in that regard, the right of Member States to use the TRIPS flexibilities
to ensure access to medicines for all remained imperative. The Delegation continued that
since access to safe and affordable medicine remained a fundamental challenge for
developing countries and LDCs, the SCP could play an instrumental role in alleviating that
situation, as pricing issues still remained a problem. The Delegation believed that the
proposal by the African Group on patents and health could assist the SCP to promote
access to more affordable medicines. The Delegation stated that the proposal suggested
that, among others, WIPO accelerate its efforts in working with other relevant agencies to
assist Member States to apply patentability criteria in a manner that was congruent with their
developmental objectives. Further, the Delegation noted that the proposal by the African
Group also included the request for the Co-Chairs of the UNHLP to share their views on the
UNHLP’s objectives, findings and recommendations, as the UN General Assembly through
its resolution RES/71/159 of 2016 acknowledged the need for further discussions on access
to medicines among Member States. The Delegation noted that the report had been
welcomed by several countries, including from the developed world, through among others,
statements at the various UN meetings a statement of support by the European
parliamentary working group on innovation, access to medicines and poverty related
diseases in October 2016. The Delegation continued that many developing countries had
also been supportive of the UNHLP, and concluded that the report had wider support, with
only a few countries opposing it. The Delegation urged those who had opposed to come on
board and at least accept to discuss the UNHLP Report in the SCP.

111. The Delegation of India stated that the patent system should strike a balance between
public health and ensure accessibility of medicines to the public at affordable prices. The
Delegation reiterated its request that a study on patent protection and the cost of medicines,
which could be broadly divided into issue of patent law on inventive step and the relationship
of Markush formula with the sufficiency of the disclosure, be conducted. The Delegation
found that there might be many factors affecting the availability and affordability of
medicines, whereby patent protection directly affected the developing countries. The
Delegation reiterated its stand on the inclusion of INN in the patent specification, which, in its
view, would facilitate granting of quality patents, and noted that INN was assigned by the
WHO for single well defined substance but not for a mixture of substances, herbal
substances and homeopathic products. The Delegation stated that during substantive
examination, an examiner could easily access the details, such as IUPAC chemical nhames,
structural formula, molecular formula, therapeutical use and pharmacological action of the
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molecule, if the INN was known to him/her. Consequently, in its opinion, patent grant for
obvious modification of the existing molecule could be minimized to some extent. The
Delegation emphasized that the Secretariat should conduct a feasibility study for inclusion of
INN in the patent specification if the INN had been known. Furthermore, the Delegation
supported the updated proposal made by the African Group, which was composed of three
items, namely studies, access to information and technical assistance taken under WIPQO’s
work program on patents and health.

112. The Representative of KEI reiterated its strong support for the proposal by the

African Group on a work program for patents and health, contained in document SCP/24/4.
The Representative urged the SCP to schedule a presentation by experts on the legal basis
and experience of States in permitting the non-voluntary use of patents on medical
inventions as a limitation on the remedies available in Part Il of the TRIPS Agreement,
including cases of running royalties for infringement of medical devices and diagnostic tests,
and the export of those products outside of the WTO 31bis framework. Furthermore, the
Representative referred to the recommendations of the WHO'’s overall program review of the
Global Strategy and Plan of Action on Public Health, Innovation and Intellectual Property,
published on November 30, 2017. The Representative stated that the expert panel had
specifically recommended the WHO and its Member States to work on the transparency of
R&D costs and the prices of medicines, in addition to encouraging the “implementation of
schemes which patrtially or wholly delinked product prices from research and development
costs.” The Representative stated that in 2014, WIPO published a study on alternatives to
the patent system — including delinkage — to support R&D efforts, contained in

document CDIP/14/INF/12, and suggested that the study be presented at SCP/28 under the
agenda item on patents and health. The Representative further suggested that the proposal
by Canada and Switzerland be expanded to address issues relating to transparency, as it
related to the litigation over patent validity and scope, the economic aspects of drug
development and commercialization, including the costs of R&D and the prices and
revenues of products, as well as the utilization and gaps in accessing new drugs.

113. The Representative of JIPA stated that JIPA comprised about 900 major Japanese
companies as members, and was pleased to make the statement in collaboration with the
Japan Pharmaceutical Manufacturers Association (JPMA) and with the support of the
IFPMA. The Representative believed that it was important for the SCP to agree that
providing excellent medicines to a lot of patients all over the world was a mission of
governments and companies in both developed and developing countries. The
pharmaceutical industry had developed a number of medicines over the past century,
especially over 550 medicines in the last 15 years which had contributed to human health
and saving lives. The Representative continued that developing a new medicine involved
high costs and a long R&D period. In order to successfully distribute medicines to patients in
a new country, pharmaceutical companies had first to bear the costs for conducting
additional clinical trials to meet local requirements, obtaining local regulatory approval,
setting up local distribution and marketing networks, educating healthcare providers about
the benefits of the new product, and undertaking post-marketing research and surveillance.
The Representative stated that IP rights could provide a company, which invested in
launching a new medicine to a market, with an opportunity to recover the investment costs
before generic competitors could enter the market. He referred to the National Bureau of
Economic Research in the United States of America, which reported that stronger patent
protection accelerated new drug launches. The Representative believed that appropriate
patent protection would enable pharmaceutical companies to continuously carry out

R&D activities for excellent medicines, which would contribute to human health and saving
lives in developing and developed countries. The Representative stated that as mentioned
in document SCP/26/5, 95% of the 2013 WHO list of essential medicines were not under
patent protection in most lower-income countries, meaning that patents with respect to those
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medicines had expired, or had not been filed. The Representative believed that access to
medicines was triggered by a combination of other factors than patent protection, such as
costs of some tests, production capacity, regulation for safety, quality and efficacy. In his
view, a compulsory license did not resolve the problem associated to access to medicines.
The Representative stated that Japanese pharmaceutical companies recognized the
struggles in solving the issue of access to medicines in developing countries. He noted that
in June 2017, 12 Japanese pharmaceutical companies, including Astellas, Eisai, Takeda,
Chugai, Daiichi-Sankyo, Shionogi, had announced that they would fund the Global Health
Innovative Technology Fund (GHIT Fund) over the next five years. The Representative
stated that Chugai had been working on a project for developing a new medicine for dengue
fever in collaboration with the Singapore Immunology Network, and the GHIT Fund selected
the project as a grant recipient of 5,3 million US dollars based on its recognition for
contributing to the “fight against NTDs in developing countries.” The Representative
continued that Chugai had promised to keep contributing to the enhancement of health and
medical access for people in developing countries and to the economic development of
those countries. Furthermore, the Representative stated that Takeda had been working on a
project for developing a commercial formulation for a medicine for the treatment of malaria in
collaboration with Medicines for Malaria Venture (MMV) with a total of 4,4 million US dollars
awarded from the GHIT Fund. The Representative noted that Takeda and Eisai had
addressed the improvement of the affordability of its product through collaborative cost-
sharing models and a tiered pricing approach, while Astellas Pharma and Daiichi Sankyo
flexibly filed and enforced patents on a per-country basis, with consideration given to
improving access to medicines. The Representative stated that on October 3, 2017, the
research based pharmaceutical industry and WIPO had launched a new partnership to
promote accessibility to drug patent information for drug procurement agencies, and that
currently five Japanese research-based pharmaceutical companies, Astellas, Daiichi-
Sankyo, Eisai, Takeda and Shionogi, were committed to join that drug patent information
initiative project called “Pat-INFORMED?”, and to provide patent information to the
Pat-INFORMED database. The Representative believed that the Pat-INFORMED database
would promote access to medicines by providing procurement agencies with a clear link
between public patent information and the corresponding sold product. The Representative
informed that further activities of JPMA on access to medicines in developing countries could
be found on the JPMAs website and that Japanese pharmaceutical companies had been
joining about 30 partnerships for developing medicines for neglected tropical diseases. The
Representative further believed that for access to medicines in developing countries, it was
necessary to set patent systems at the center of promoting R&D of medicines, and was
convinced that the patent system promoted public health in both developed and developing
countries.

114. The Representative of MSF stated that discussions on the topic of patent protection on
pharmaceuticals had been repeated many times and should move away from the
fundamental ideological discussion as to whether there should be patent protection for
pharmaceuticals or not. The Representative considered that the SCP discussion was about
balance and appropriate protection, which, from the Representative’s perspective, took into
account the social benefit at both national and international levels. The Representative
aligned itself with the statement made by the Representative of KEI on the importance of
discussion of alternative R&D models. Referring to the long lasting argument used by the
industry on the essential role of the patent system in recouping R&D costs, the
Representative noted that, from its experiences, that might not be the only way to finance
R&D. The Representative continued that there were already a number of examples and
experiences from the past on other alternative ways to deal with the costs of R&D. The
Representative hoped that the SCP would take that into consideration in the future
discussion. Moreover, the Representative stated that discussions on the issue of patent
information database was a welcoming move forward. She stressed that patent information
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was never confidential, and therefore, it should be public in the first place. The
Representative observed that while it was good that the industry could consolidate all patent
information and made them available at a single source, the industry should never be given
the credit for making the patent information public, as it was a governments obligation to
make it public.

115. The Secretariat made a presentation on document SCP/27/6.

116. The Delegation of Canada congratulated the Chair and the Vice-Chairs on their
elections and was pleased to note that the Delegation of Switzerland had agreed to
cosponsor the proposal of Canada. The Delegation thanked the Delegation of Switzerland
and the Member States and Observers for their positive engagement, and stated that
Canada and Switzerland were advancing their proposal in the constructive spirit and
contributing to discourse on the essential topic of the relationship between patents and
access to medical products and health technologies. The Delegation noted that since the
last session Canada and Switzerland had made revisions on the proposal to reflect the
feedback received and that the Delegation had an interest in ensuring that all Member
States saw value in its proposal. The Delegation highlighted that the key differences in the
revised proposal were under paragraph 5.a, namely the addition of a definition of medical
products and health technologies, to help clarifying the scope of the proposal. Further, the
Delegation noted that under paragraph 5.c, of the category on non-patent barriers to access
to medicines had been removed, and the category on availability of essential medicines in
countries where those medicines were not under patent protection had been added. That
was intended to address the view that non-patent barriers fell outside the scope of the SCP,
and should not be addressed in the proposal. The Delegation continued that it was not
intended to compete or replace other work under the agenda item on patents and health.
The Delegation believed that its proposal could move forward in parallel with other work, and
that at the same time, Member States could take account of the results of its proposal when
making decisions about the topic of the research the Delegation wished to commission. The
Delegation acknowledged the vigorous debate with many points of view on the relationship
between patents and access to medical products and health technologies. The Delegation
explained that the proposed exercise was not intended to settle that debate but rather to
ensure that it was grounded on a foundation of high quality research. It was of the view that
Member States might then review the results, and draw their own conclusions. The
Delegation further noted that given the breadth of the studies that would be captured by the
exercise, it expected that all sides of the debate would be well represented in the final report.

117. The Delegation of Switzerland, speaking in its national capacity, aligned itself with the
statement made by the Delegation of Canada, and referred to three points of the proposal
that it considered as important. Firstly, the review would focus on fact finding and on
research-based technical expertise. Secondly, the Delegation noted that it did not prejudge
the other proposals on that agenda item, namely the proposals by the African Group
contained in document SCP/24/4 and by the United States of America, contained in
document SCP/17/11. Thirdly, the Delegation continued that the resulting document of the
review would not include original recommendations. Based on the document, the Delegation
noted, Member States were free to develop their own conclusions on defining the way
forward. The Delegation stated that during SCP/26, it supported the proposal of Canada
and was now a cosponsor of the proposal. The Delegation believed that the review of
existing studies would benefit all Member States and the work of the SCP. The proposed
study would shed light on the research and quality evidence related to the relation between
patents and access to health technologies. Further, it would provide the Member States with
a state of knowledge and might even improve the knowledge base in that field. The
Delegation noted that it was not aware that such exercise had been undertaken so far in
other fora, and believed that it would be beneficial beyond the SCP. The Delegation stated
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that there was a rich documentation on a variety of aspects and issues relating to patents
and health. The Delegation referred to the WIPO-WTO-WHO Trilateral Study, Promoting
Access to Medical Technologies and Innovation, which contained five pages of references
with far more than 150 cited documents. The Delegation believed that a review of that
documentation was a constructive step forward before entering on further work on the topic
of patents and health. The Delegation noted that it could help advancing the future work of
the Committee, providing a genuine and original contribution to the state of knowledge on
the relation between the patent system and access to health technologies. The Delegation
stated that other delegations had expressed concerns related to the scope of the study, the
definition of medical products and the purpose of the proposal or its relation or impact on the
proposal put forward by the African Group. The Delegation highlighted that all those
concerns had been addressed by the Delegation of Canada during the SCP/26 or by the
changes made in its proposal. The Delegation stated that Canada and itself were prepared
to respond to any further concerns or open questions from other Member States.

118. The Delegation of Senegal speaking on behalf of the African Group, thanked the
Delegation of Canada for its revised proposal and for including some aspects which the
Delegation of Senegal brought up during the last session of the SCP. However, the
Delegation remained concerned in regard to paragraph 2 of the introduction of the revised
proposal, which contained, from its point of view, a large number of elements that exceeded
the mandate of the SCP and might spill over into other fora and bodies. The Delegation
stated that it had taken due note of the explanations that had been given by the Delegation
of Switzerland with regard to the results of such a review or study. However, the Delegation
was concerned about the idea of what was indicated in paragraph 2 of the introduction, as it
seemed to give some guidance on the outcome of the study, namely, patents were, in fact,
only a small part of the problem of accessibility to medicines and health technology. The
Delegation noted that while it remained very interested in continuing to have bilateral
consultations to discuss the revised version of the proposal in greater depth, it presently was
not able to support the proposal.

119. The Delegation of Iran (Islamic Republic of) commented that according to its
understanding, the scope of any study to be reviewed should be restricted to the
patent-related aspects of technologies and access to medical products and health
technologies. Therefore, in its opinion the scope of such studies should be restricted to
issues which fell within the mandate of WIPO and the SCP. The Delegation further
commented that as the end of 2017 was approaching, the studies published in 2017 should
also be covered by the review. The Delegation stressed that its preference for future work
on that item was the proposal made by the African Group.

120. The Delegation of Indonesia, speaking in its national capacity, thanked the Delegation
of Canada for the revised proposal and the Delegation of Switzerland for cosponsoring it.
The Delegation stated that it appreciated the presentation of the revised proposal and noted
that it had a very solid background on the reasons for carrying out such study. However, the
Delegation stressed that while it did not have concerns, it still had some input on the
proposal so that the Committee could move forward and conduct the study as proposed by
Canada and cosponsored by Switzerland. The Delegation was delighted to know that both
proponents of the proposal agreed that the activity would not prejudge the discussion of the
Committee on patents and health. However, the Delegation noted that one of the
proponents of the proposal had stated that that study would guide the future work of the
SCP. The Delegation stated that it was important to agree that the study would not prevent
or prejudge any future discussion in the SCP while the study was being conducted. The
Delegation stressed, along with the Delegation of Iran (Islamic Republic of) and other
delegations, that there should not be any duplication of work and that the work of the SCP
should stay within its mandate. Further, the Delegation was of the opinion that it would be
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wise to limit the study only to the patentability criteria and to access to medicines and
technologies, instead of covering other issues that were out of the mandate of the SCP and
WIPO. In addition, the Delegation pointed out that the review period of the study should also
cover 2017 and not end with 2016. The Delegation stated that it had informally consulted
the Delegation of Canada on that point and the Delegation of Canada was open and flexible
to extend the review period to 2017. Furthermore, the Delegation thanked the Delegation of
Canada for including paragraph 5, and noted that beside WIPO, the WHO and the WTO as
well as other UN organizations should be included.

121. The Representative of KEI welcomed the opportunity to provide inputs on the
constraints faced by developing countries and LDCs in making full use of patent flexibilities
in promoting access to medicines and safeguarding public health. The Representative noted
that KEI's 21-page submission to the Committee documented some notable examples of
political and trade pressures brought against countries which exercised, or contemplated
exercising, the flexibilities available to them under the TRIPS Agreement. The
Representative referred to examples from Brazil, Colombia, Ecuador, India, Indonesia,
South Africa and Thailand, and noted that its full submission was available at:
http://www.wipo.int/export/sites/www/scp/en/meetings/session_27/3rdparty_comments/kei.p
df. The Representative stated that he would provide a few examples of pressures countries
had faced. The Representative explained that in early January 2001, a few days before
leaving office, President Clinton requested the establishment of a panel at the WTO,
designed to challenge Article 68 of Brazil’'s 1996 industrial property law, which contained
provisions regarding the local manufacturing of products. After Clinton had left office, the
Bush Administration had withdrawn the WTO case against Brazil on June 25, 2001. The
Representative referred to an article in the New York Times which read as follows:

“The United States unexpectedly withdrew a patent complaint against Brazil in the World
Trade Organization today and agreed to settle out of court a dispute widely seen as symbolic
of the debate over who may manufacture and sell drugs to treat AIDS in poor countries.
Brazil, which had been moving to the forefront of an international challenge to large Western
pharmaceutical companies and their high-priced anti-retroviral medicines, has sharply cut its
mortality rate from AIDS in recent years with an aggressive campaign to make drugs
available cheaply and effectively, experts say. American officials, who had threatened Brazil
with trade sanctions, said two months ago that this case was important to uphold the general
principle of protecting intellectual property rights and that Brazil was using a provision in its
law to pressure patent owners to make products there. Brazil’s AIDS chief,

Dr. Paulo Roberto Teixeira, responded on May 2, by saying that “his country was being
punished for challenging American companies in ways that other nations did not.” The
Representative stated that as noted in document SCP/27/6, prepared by the Secretariat, the
Ministry of Health of Colombia described the difficulties and pressures experienced in taking
administrative steps to issue a declaration of public interest in order to issue a compulsory
license. The Representative continued that in particular, paragraph 9 of document SCP/27/6
described the communication, dated April 27, 2016, from the Colombian Embassy in
Washington, D.C. to the Colombian authorities in Bogota recounting the concerns expressed
by the United States Trade Representative (USTR) and the Finance Committee of the US
Senate on the granting of a compulsory license for Imatinib, a cancer medicine. The
Representative noted that such pressure specifically linked U.S. funding for “Paz Colombia,”
an Obama Administration initiative in the Colombian peace process, to the granting of the
compulsory license. Furthermore, the Embassy conveyed concerns from the US Senate
Finance Committee that a compulsory license on Imatinib would violate the intellectual
property rights of Novartis, a Swiss pharmaceutical company.

122. The Delegation of Georgia, speaking on behalf of the CEBS Group, stated that
balanced policies and initiatives enhanced access to affordable medicines and health care
technologies, and took note of the revised proposal of Canada, cosponsored by Switzerland,
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to conduct a review of existing research on patents. The Delegation thanked those
Delegations for improving the text and stressed that the policy workers should rely on quality
evidence. It agreed with the Delegation of Canada that the review was a good opportunity to
build upon existing research. The Delegation concluded that it could consider the revised
proposal as a good basis for the future work discussions.

123. The Delegation of Colombia congratulated the Chair and the Vice-Chairs on their
elections and thanked the Secretariat for its work and preparing all documents.

The Delegation aligned itself with the statement made by the Delegation of Costa Rica on
behalf of GRULAC. The Delegation noted that the discussions within the Committee were of
great importance for Member States and that the benefits of its discussion lied specifically in
the diversity of opinions and approaches of the Member States on the different topics dealt
within the Committee. The Delegation stated that the SCP was a place for discussing the
progressive development of patent law, and noted that Colombia was a country that
promoted free expression and always had recognized the contributions which the intellectual
property system provided for a productive promotion of innovation, creativity and
competitiveness. The Delegation thanked the Secretariat for preparing document SCP/27/6
which summarized the difficulties faced by developing countries and LDCs in making full use
of the patent flexibilities. It stated that the document summarized the different contributions
made by the Member States, thereby specifically referring to the contributions made by the
Ministry of Health of Colombia. The Delegation underscored the importance of the
discussion on patents and health, where it was one of the areas with great challenges to find
a proper balance, thereby taking into account the 2030 Sustainable Development Goals and
the Development Agenda. Noting that the initial study contained in document SCP/25/5
provided very important background information, the Delegation considered that a
supplementary study in document SCP/27/6 had to take into account what had been
mentioned in the paragraphs on national governance and extrinsic influences. The
Delegation noted that all contributions, that were made in the SCP, were part of a whole
dynamic process within countries, which involved the necessary participation of different
governmental departments and ministries. In that regard, the Delegation stressed the
importance of adopting a cooperative approach at the national level with the participation of
all stakeholders. The Delegation explained that that was occurring in Colombia, and noted
that its statement reflected the viewpoints, opinions and visions of the governmental actors,
the private sector and the civil society.

124. The Delegation of Canada thanked the Member States for the constructive and useful
feedback they had expressed regarding its proposal. Further, the Delegation responded to
some of the questions made by some Member States. Specifically, the Delegation clarified
that the proposed literature review was described in paragraphs 4 and 5 of its proposal and
that it did not include non-patent factors. The Delegation explained that since paragraph 2 of
the proposal simply set the stage, it did not define the scope of the proposal. Nevertheless,
the Delegation stated that it would agree to remove that paragraph, if it was found
problematic. With respect to comments on the time period of the review, the Delegation
agreed to broaden the scope of the literature review to cover 2017. As regards the
comments made on the relationship between the proposal and future work, the Delegation
stated that based on the outcome of the literature review, there might be future work. The
Delegation explained that, for example, if, as a result of the literature review, the Committee
would conclude that there were areas where there were gaps in the research, then the
Committee could consider commissioning new research in those areas. Responding to the
guestion regarding the organizations whose studies would be covered in the review, the
Delegation stated that there was no intention to limit the scope of the literature review to the
work produced by the three organizations listed in its proposal and that the list was
open-ended.
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AGENDA ITEM 9: QUALITY OF PATENTS, INCLUDING OPPOSITION SYSTEMS
125. The Secretariat introduced documents SCP/27/4 Rev. and 5 Rev.

126. The Delegation of Georgia, speaking on behalf of the CEBS Group, reiterated its
strong support to advance the work on the topic of quality of patents. The Delegation stated
that the topic was at the core of the patent system and that high quality patents enabled the
system to fulfill its functions. The Delegation stressed that a work sharing was one of the
instruments for the patent offices to avoid duplication of work and that it could contribute to a
high quality examination process. The Delegation believed that work sharing would benefit
all Member States and all patent offices. The Delegation thanked the Secretariat for
updating the responses to the Questionnaire on the Term “Quality of Patents” and
Cooperation between Patent Offices in Search and Examination and for sharing with the
Committee the tendencies and approaches of how each Member State understood the term
“quality of patents” (document SCP/27/4 Rev). The Delegation observed that while the
document showed that different opinions existed regarding the factors defining the quality of
patents, there was a similar understanding on the main issues. Further, based on the
updates made to document SCP/27/5 Rev., the Delegation was pleased to see the extensive
cooperation between IP offices and a growing use of different collaboration methods at the
bilateral, regional and international levels. The Delegation noted that such cooperation
facilitated the work of IP offices. The Delegation looked forward to the information exchange
session on cooperation between the patent offices in search and examination during that
session and to hear successful examples. The Delegation welcomed the decision of the
Committee to hold a sharing session on examples and cases relating to assessment of
inventive step, as suggested in the proposal by the Delegation of Spain

(document SCP/24/3). The Delegation noted that inventive step was an important part of the
patent law and that proper evaluation of inventive step was a guarantee of a high quality
patent system. In conclusion, the Delegation expressed its support to the proposals made
by the Delegation of the United States of America (documents SCP/19/4 and SCP/23/4), and
the Republic of Korea, the United Kingdom and the United States of America

(document SCP/20/11 Rev.), as well as earlier proposals concerning the quality of patents
made by the Delegations of Canada and the United Kingdom (document SCP/17/8), the
Delegation of Denmark (document SCP/17/7), and the Delegation of the United States of
America (document SCP/17/10).

127. The Delegation of Senegal, speaking on behalf of the African Group, thanked the
Secretariat for preparing documents SCP/27/4 Rev. and SCP/27/5 Rev. Noting the
importance of the issue of quality of patents and of cooperation between patent offices in
search and examination, the Delegation underlined that there were conceptual differences
with regard to understanding of the term “quality of patents”. The Delegation noted that one
of the fundamental characteristics of national and regional patent laws was that such laws
were based on the concept of territoriality, and that patentability criteria in various countries
were different. The Delegation stressed that the Member States needed a political space for
establishing a mechanism that would take into account their own priorities, objectives and
concerns. The Delegation noted that, as to that date, there was no common understanding
of the term “quality of patents”, since it was inevitably subjective. The Delegation further
stated that, given the different levels of development, human resources, technical resources
and various limitations in developing countries and LDCs, it was unlikely that some
harmonization on that term would be achieved. Further, the Delegation noted that the issue
of quality of patents was not only related to search and examination and the application of
the inventive step criteria, but that it was also related to the opposition systems, which were
absolutely vital for an effective patent system. The Delegation suggested that the
Secretariat would undertake a study on national and regional practices with regard to the
opposition systems. While recognizing the importance of any activity that could overcome
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duplication and would help offices to work more efficiently, the Delegation, however, noted
that given the different socio-economic levels of development of countries, prudence was
needed before coming up with a specific work program on the issue of quality of patents.

In conclusion, the Delegation stated that it was pleased that there would be a sharing
session on further examples and cases relating to assessment of inventive step held during
that session, and that it looked forward to the presentation by the Secretariat of the web
page on opposition systems and other administrative revocation mechanisms.

128. The Delegation of Estonia, speaking on behalf of the EU and its Member States,
reiterated its support and commitment for advancing work of the Committee on the topic of
guality of patents. The Delegation expressed its content over the agreement reached on the
topic at the previous session of the SCP. The Delegation further thanked the Secretariat for
updating the responses to the Questionnaire on the Term “Quality of Patents” and
Cooperation between Patent Offices in Search and Examination, taking into account the
additional responses submitted by the Member States after the twenty-sixth session of

the SCP. Noting the number of new contributions made, the Delegation stated that the
additional possibility for Member States and Regional Patent Offices to submit responses to
the questionnaire had increased its weight and value. The Delegation stated that the
guestionnaire and the compilation of answers by the Secretariat would be helpful to pursue
work in the area of quality of patents. In particular, the Delegation stated that the results of
that exercise would help the Committee to gain a better understanding of how each Member
State understood the term “quality of patents”. Further, the Delegation stated that, although
there were various approaches in defining the term “quality of patents”, and that the meaning
of the term might be different for each stakeholder in different contexts, there nevertheless
appeared to be a similar understanding on the main issues. The Delegation was confident
that the findings of the questionnaire would prove useful in carrying out the Committee’s
work in the area of quality of patents, and in engaging in harmonization of substantive patent
law in the future. The Delegation further stated that the additional questions set out in the
proposal by the Delegations of Canada and the United Kingdom (document SCP/18/9)
would provide a useful next step in that area and would allow the Committee to learn more
about how Member States evaluate and improve quality of patents. Turning to document
SCP/27/5 Rev., the Delegation stated that the compilation of responses in that document
reinforced their earlier conclusion that a wide range of cooperation between IP offices and
the growing use of different collaboration methods existed at bilateral, regional and
international levels, facilitating the work of IP offices. The Delegation continued that the
work sharing had also proven to have a positive impact on efficiency of patent examination
and the validity of granted patents. Given the benefits of work sharing, the Delegation
welcomed the decision of the previous session of the SCP to hold a half-day information
exchange session on cooperation between patent offices in search and examination during
the ongoing session. The Delegation looked forward to hearing about the experiences and
successful examples of Member States on such cooperation, including its effect on patent
granting procedures and capacity building. The Delegation continued encouraging the
widespread use of work sharing and expressed its view that the information exchange
session, such as the one scheduled for that session, would encourage more Member States
to learn about, and participate in, such work sharing programs. In addition, the Delegation
stated that it saw merit in a study by the Secretariat on how different laws and practices
might limit the potential for work sharing and what voluntary measures could be put in place
to address any problems at the international level. The Delegation further thanked the
Secretariat for maintaining and updating a dedicated page on the WIPO website for various
work sharing activities which would further improve access to existing initiatives and enable
patent offices to collaborate more efficiently. The Delegation stated that the WIPO CASE
platform could be seen as a good example of cooperation between IP offices and
dissemination of information about a particular method of work sharing. Further, the
Delegation welcomed the decision of the Committee to have a sharing session at the SCP



SCP/27/10 Prov.
page 55

on further examples and cases relating to assessment of inventive step. The Delegation
stated that paying particular attention to the topics suggested in the proposal by the
Delegation of Spain, contained in document SCP/24/3, inventive step was a central concept
in substantive patent law and its proper evaluation was a key to guaranteeing a high quality
patent system. Thus, the Delegation welcomed the fact that the discussion of that complex
topic had been continued in the SCP. The Delegation expressed its belief that the
discussions on the concept, as well as methods of assessing the inventive step used in the
WIPO Member States, greatly benefited the Member States in conducting work in that area.
The Delegation stated that that was evidenced by the success and usefulness of a similar
sharing session held during the twenty-fifth session of the SCP. The Delegation expressed
its confidence that the sharing session at the twenty-seventh session would be useful for
preparing a further study on inventive step to be submitted to the following session of the
SCP. In conclusion, the Delegation reiterated its support for advancing work in the
Committee pursuant to the proposals made by the Delegation of the United States of
America, (documents SCP/19/4 and SCP/23/4), and by the Delegations of the Republic of
Korea, the United Kingdom and the United States of America (document SCP/20/11), as well
as earlier proposals concerning the “quality of patents” made by the Delegations of Canada
and the United Kingdom (document SCP/17/8), by the Delegation of Denmark (document
SCP/17/7), and by the Delegation of the United States of America (SCP/17/10). The
Delegation expressed its commitment to advance work program on “quality of patents”,
which would reflect key elements of those proposals, and looked forward to constructive
discussion on that agenda item.

129. The Delegation of Switzerland, speaking on behalf of Group B, stated that the
inventive step was a core patentability requirement and a crucial factor for the quality and
strength of the issued patents and of the patent system in general. The Delegation
continued that the determination of inventive step was based on many specialized concepts,
such as “prior art” and the “person skilled in the art’. The Delegation stated that the study on
inventive step, contained in document SCP/22/3, and the sharing session on examples and
cases relating to the assessment of inventive step held during the twenty-fifth session of the
SCP, showed the complexity of the topic, the similarities, as well as some differences in the
evaluation of that patentability requirement in various countries and regions. From the
presentations of cases during that sharing session, the Delegation noted that similar
evaluation approaches could often lead to different results in different jurisdictions. The
Delegation continued that, the sharing session on further examples and cases relating to
assessment of inventive step had shed more light on the practical implications of those
concepts in various countries. The Delegation stated that the responses to the
guestionnaire contained in document SCP/23/3 highlighted the importance that countries
had attributed to appropriate evaluation of the patentability requirements. The Delegation
continued that, in the previous sessions, a large number of delegations from various regions
had expressed their support for further work on inventive step. Noting that, as a matter of
substantive patent law, inventive step was clearly within the mandate of the SCP, the
Delegation expressed its belief that work on that topic would help examiners of patent offices
of all Member States to improve their knowledge and skills to conduct an appropriate
assessment of that important patentability requirement. Consequently, the Delegation
wished to see the work to be continued on inventive step based on the proposal made by the
Delegation of Spain (document SCP/24/3) and on the earlier proposals of the United States
of America. Turning to the information exchange session on cooperation between patent
offices in search and examination, the Delegation thanked the Secretariat for the excellent
work on the questionnaire and the summary of the responses contained in

documents SCP/26/3 and 4, as well as documents SCP/27/4 Rev. and SCP/27/5 Rev..

In addition, the Delegation thanked those Member States that had contributed to the updated
documents. With respect to the term “quality of patents”, the Delegation highlighted that
many responses had indicated that both quality of patents itself and quality of the patent
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granting process formed that term. The Delegation agreed that quality of patents was
closely related to quality of a patent granting process. The Delegation continued that, most
commonly, quality of patents was considered as those that complied with substantive
patentability criteria. The Delegation observed that factors contributing to such high quality
patent granting process included a thorough and comprehensive search and examination
process that complied with the applicable law and established standards. The Delegation
continued that, to perform those tasks, examiners needed proper search tools and
databases. Furthermore, the Delegation observed that many countries had mentioned the
timeliness of office actions and decisions, and that some other countries had highlighted the
importance of well-trained staff having sufficient skills to carry out their duties as a
prerequisite for quality granting process. The Delegation continued that, other responses
had referred to the aspect of transparent communication between the office and the
stakeholders. Furthermore, the Delegation noted that some countries had provided inputs
on the gquality management system introduced within their offices. Noting that many
countries had a common understanding on the term “quality of patents”, the Delegation
considered that document SCP/27/4 Rev. was a good basis for further discussions on the
definition of the concept, should a formal definition proved to be needed. The Delegation
noticed that some delegations which had expressed the strong interest in defining what
guality meant had not contributed to the questionnaire and invited them to do so. With
respect to cooperation between patent offices in search and examination, the Delegation
stated that the responses contained in document SCP/27/5 Rev. indicated the existence of
extensive cooperation activities at the bilateral, regional and international levels and the wide
range of cooperation. The Delegation further stated that the information exchange session
on cooperation between patent offices in search and examination would further enhance
their understanding on the topic. Additionally, the Delegation stated that

document SCP/27/5 Rev. also highlighted the positive impact of cooperation in improving
search and examination, and consequently, the validity of granted patents. The Delegation
continued that prior art found by other offices complimented the search work of examiners,
particularly where prior art documents were in foreign languages, and that examiners might
consult opinions on patentability of other offices, since they would provide the rationale
behind the decision taken by the examiners of those other offices. Particularly, the
Delegation noted that the document reported that small offices with limited resources
benefited from other offices’ search and examination reports, as well as from cooperation on
substantive examination. Further, the Delegation observed that positive impact was the
reduction of the pendency period and improved efficiency in patent examination through the
utilization of search and examination work conducted by other offices. The Delegation
continued that the PPH program was an example of a successful model for work sharing, as
it allowed fewer office actions which had led to reduced costs for applicants and the offices
and that it also provided an examiner with a better starting point from which to start their
prior art search. The Delegation stated that, in addition, many responses referred to
improvment of professional knowledge and competencies of examiners and optimization of
internal processes through cooperation with others. The Delegation further stated that the
responses provided by offices of different sizes and levels of experience clearly indicated
that work sharing was effective in enhancing quality of patents and assisting offices with
more limited capacities to improve their capabilities, knowledge and competencies. In that
regard, the Delegation wished to see that work on that topic proceeded based on the
proposal made by the Delegation of the United States of America, contained in document
SCP/23/4. Further, the Delegation reiterated that the Committee should continue to build its
work on technical topics that would contribute to a higher quality of patent prosecution, the
national examination processes and of the granted patents. Therefore, the Delegation was
of the view that works on the topics of work sharing and collaboration, as well as on
inventive step, should be proceed. The Delegation stated that document SCP/18/9 included
further questions on information access and process improvement and technical
infrastructure development that could serve as a basis for further work on quality of patents.
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Further, recalling the proposal for an annual work sharing event, the Delegation stated that
such event would be a productive forum for sharing experiences and best practices allowing
delegates to identify ways to increase the usefulness of work sharing and collaboration
programs, and updating the Member States of new work sharing arrangements. The
Delegation stated further that many Member States had expressed their strong interest in
conducting further work on inventive step and that a larger number of responses to the
guestionnaire had highlighted the importance of a proper assessment of the patentability
requirements in order to obtain high quality patents. Therefore, the Delegation expressed its
support for further work on the assessment of the inventive step based on the proposal
contained in document SCP/24/3. Specifically, the Delegation wished to see a further study
by the Secretariat covering the topics as described in paragraph 8 of that proposal.

130. The Delegation of China thanked the Secretariat for updating the responses to the
Questionnaire on the Term “Quality of Patents” and Cooperation between Patent Offices in
Search and Examination. The Delegation stated that a comprehensive analysis of the
results of the questionnaire would help the Committee to further consider the definition of the
term “quality of patents”, to collect information on the work carried out by Member States on
work sharing, and to help countries to learn from each other’s experiences. With regard to
the quality of patents, the Delegation was of the opinion that the issue was related to
innovation, examination, use and patent protection. The Delegation noted that the definition
of the term was complex and that it could be measured by referring to several aspects, such
as technological innovation, patent drafting, patent stability, patent utilization, etc. The
Delegation stated that each country might have its own different understanding of the term.
Further, the Delegation stated that the State Intellectual Property Office of China (SIPO) was
implementing the “Patent Quality Improvement Project”, aiming at improving the overall
guality of patent examination and patents. With regard to work sharing, the Delegation
suggested that, in addition to cooperation among patent offices, the Committee focus its
work on capacity building, such as the development of databases, search tools and similar
instruments, technical assistance to developing countries, enhanced search and review, staff
training and exchange. The Delegation considered that trainings of patent examiners in
developing countries were very important for the quality of patents. Noting that many
countries made explicit reference to such trainings in their responses to the questionnaire,
the Delegation reported that SIPO had been devoting itself to the training of examiners in
developing countries within its own capabilities. Specifically, the Delegation informed the
Committee that, in 2017, more than 100 training courses had been provided to over 100
officials or examiners from more than 40 developing countries. Furthermore, in May 2017,
SIPO had organized a patent examination training course for national IP institutions under
the “One Belt and One Road” initiative, providing training to examiners from 16 developing
countries. In addition, a training course on intellectual property in Latin America was held in
China, in which representatives of IP agencies from eight countries had participated.

131. The Delegation of Iran (Islamic Republic of) took note of the information contained in
documents SCP/27/4 Rev. and SCP/27/5 Rev. and extended its appreciation to the
Secretariat for the preparation of documents. Noting that divergent responses had been
provided to the Questionnaire on the Term “Quality of Patents” and Cooperation between
Patent Offices in Search and Examination, the Delegation underscored a different perception
of those issues by countries. The Delegation was of the opinion that quality of patents could
not be enhanced by simply adopting the practice of other patent offices or by collaborating
with other offices through work sharing activities. The Delegation considered that despite its
importance, quality of patents should be left to the regulations at the national level and
discussed and decided by national authorities, taking into account the national priorities of
each specific country. In the Delegation’s view, work sharing was a matter of procedure
which fell outside the mandate of the SCP, which was a Committee dealing with substantive
issues. With regards to that agenda item, the Delegation reiterated its position that such
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topic should not be construed as a tool for harmonizing patent law or for norm setting in the
future. The Delegation believed that harmonizing patent laws across countries could widen
the differences in economic and scientific development among countries, and could create a
concentration of intellectual property assets within certain regions which would not help
developing countries and LDCs. In the view of the Delegation, the quality of examination
needed to be improved substantially in conformity with the national policy objectives of each
country in order to avoid the high social cost of granting patents to insignificant
improvements. Furthermore, the Delegation observed that experience sharing might
improve the quality of patents and also skills and technical expertise of patent officers
through bilateral and regional cooperation between patent offices, as the responses to the
guestionnaire had indicated. The Delegation noted that despite the fact that opposition
systems continued to be maintained in the agenda along with the quality of patents, the
focus of discussion under that agenda item had been exclusively on patent quality. The
Delegation thus suggested giving equal prominence to the topic of opposition systems in the
future SCP work program.

132. The Delegation of Brazil welcomed the exchange of views on the topic of “quality of
patents”. The Delegation stated that knowledge sharing activities on that matter contributed
to enhancing the mutual understanding of patent laws and procedures benefitting all
Member States. The Delegation noted that its country had been supporting many of the
proposals regarding the topic such as the one contained in document SCP/24/3, and that it
had recently sent its contributions to the questionnaire. The Delegation stressed that, for
Brazil, patents of high quality were key to the promotion of a technological innovation and to
the transfer and dissemination of technology to the mutual advantage of producers and
users of technological knowledge in a manner conducive to social and economic welfare and
to the balance of rights and obligations. The Delegation continued that, notwithstanding
Brazil’s position, the Member States’ responses to the questionnaire had suggested that the
term “quality of patents” had different meanings in relation to different factors, which was an
expected and rather positive outcome, given the different stages of economic and social
development of WIPO’s membership. The Delegation noted that such results were in line
with Article 27.1 of the TRIPS Agreement which did not define the patentability requirements,
giving the governments enough room of maneuver to define and apply those criteria
according to their needs and priorities. The Delegation stated that those needs and priorities
were not static and that they changed over time. The Delegation continued that reaching a
common definition for substantive patent criteria would encroach on the ability of Member
States to attain national policy objectives of the intellectual property system. The Delegation
emphasized that the protection of IP was not an end in itself but a means to further
economic and social development. The Delegation was convinced that the policy space
provided by the TRIPS Agreement could and should be used to meet public policy objectives
without jeopardizing in any way the rights of patent holders. The Delegation reiterated that
IP offices could greatly benefit from cooperation and knowledge sharing in the areas of
capacity building, transparency measures and information technology tools, including access
to patent database and specialized scientific publications which were fundamental for the
elaboration of a comprehensive report on the prior art. The Delegation welcomed exchange
of views on those areas and remained open to other suggestions on the topics. The
Delegation further stated that, in light of the 47 years of existence of the Brazilian patent
office, it wished to highlight some of the initiatives that its office had implemented for
improving the efficiency of their patent system to enhance the quality of patents. In
particular, the Delegation mentioned about the electronic platform of collaborative
examination, e-PAC which was an examination system that allowed the collaboration and
exchange of information during the patent examination by different entities registered
through a friendly graphical interface and with tools that permit the interaction in real time,
contributing to speeding up the patent examination. The Delegation further stated that
another important measure had been adopted in April 2017, when the Brazilian patent office
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had signed a joint order with the Health Regulatory Agency of Brazil, ANVISA, with a view to
speeding up the patent grants in the pharmaceutical sector. According to the joint order,
ANVISA assessed the applications of prior consent focusing on impact on public health,
whereas the Brazilian patent office had the exclusive attribution of evaluating the
patentability criteria. The Delegation stated that the agreement would streamline patent
processes in those areas in addition to avoiding patent term extensions due to processing
time, and facilitate the arrival of generic drugs to the market. The Delegation also informed
the Committee that the Brazilian Patent Office had also hired 210 new patent examiners

in 2017, and had signed Patent Prosecution Highway (PPH) agreements with the USPTO,
JPO and more recently with the SIPO. In conclusion, the Delegation wished to stress that alll
of the aforementioned measures had been adopted under the leadership of the head of the
IP office, Mr. Otévio Pimentel, and that their objective was to streamline the patent granting
process and enhance the legal certainty to investors and IP holders.

133. The Delegation of the Republic of Korea thanked the Secretariat for preparing
documents SCP/27/4 Rev. and SCP/27/5 Rev., Updated Responses to the Questionnaire on
the Term “Quality of Patents” and Cooperation between Patent Offices in Search and
Examination. The Delegation stated that quality of patents was a key factor in effectively
creating innovated technologies, protecting the right of an inventor and improving efficiency
of patent administration by the government. Considering that there were divergent views on
the term “quality of patents”, the Delegation was of the opinion that the above-mentioned
Questionnaire was a good and useful basis for the further discussion. The Delegation
considered that collaboration between patent offices in the search and examination process,
in other words, work sharing, was one of the efficient tools to promote and guarantee quality
of patents. The Delegation therefore supported the proposal made by the Delegation of the
United States of America on the study of work sharing (document SCP/23/4) as well as
proposal by the Delegation of Spain concerning studies on inventive step

(document SCP/24/3). In conclusion, the Delegation stated that in order to improve the
guality of patents, the Republic of Korea conducted various kinds of work sharing with other
countries and that it focused on cost effective administration based on work sharing.

134. The Delegation of the Dominican Republic thanked the Secretariat for preparation of
the documents on the issue of quality of patents, and expressed its support for the continued
discussion on the topic within the Committee. Noting the value of information exchanged
and progress made through the previous discussions, the Delegation stated that that would
substantively improve the efficiency of the patent system.

135. The Delegation of Colombia thanked the Secretariat for the preparation of

documents SCP/27/4 Rev. and SCP/27/ 5 Rev. The Delegation stated that the quality of
patents was linked to the fulfillment of the patentability requirements in a specific jurisdiction.
The Delegation stated that the fulfillment of those requirements was conducted in the
examination stage, and that thereafter third parties might have the possibility of filing
oppositions/appeals in the administrative stage and/or the judicial stage, which guaranteed
the due process in the interest of both, the users and developers of technological creations.
The Delegation stated that Colombia was a Contracting State of the Patent Cooperation
Treaty since 2001, which was the most long-standing and efficient legal instrument as
regards cooperation, filing of patent applications, search and examination. The Delegation
stated that all the examiners in the world might use the work results of the International
Authorities. The Delegation noted that Colombia had been carrying out an extensive
cooperation with other offices through accelerated examination procedures since 2011, and
that it became the first Latin American country participating in the PCT-PPH. With respect to
the system for technical cooperation among industrial property offices of Latin American
countries called “PROSUR”, the Delegation stated that that regional agreement allowed
participating offices to have information on the patent examination processes of the offices



SCP/27/10 Prov.
page 60

involved. The Delegation expressed its hope that that collaboration would be successful and
could deliver more results. Noting that offices faced some challenges as regards the sharing
information on patent examination, the Delegation stated that it had been proposed by
PROSUR that the results of the patentability examination of the Latin American offices
should be included in the WIPO Centralized Access to Search and Examination Case (WIPO
CASE) database. Finally, the Delegation stressed the importance of having the
technological standards and tools to be able to share the information among different
databases.

136. The Delegation of Chile stated that it had responded to the Questionnaire on the Term
“Quality of Patents” and Cooperation between Patent Offices in Search and Examination,
which was made available on the WIPO website. Noting that the web page on
national/regional laws on opposition and other administrative invalidation procedures did not
contain updated information regarding its legislation, the Delegation stated that it would send
the Secretariat such information. The Delegation continued that, in its view, a quality patent
was the one that: (i) was granted in accordance with the requirements of the law; and

(i) provided certainty about the protected matter, its scope and the distinction between the
patented invention and what had been already known. In addition, according to the
Delegation, a quality patent was the one in which, among other reasons: (i) the state of the
art had been established in a pertinent manner vis-a-vis the scope of the invention; (ii) office
actions had been carried out in a timely manner through an expedited process;

(iii) protection had been granted to inventions that had indeed complied with the
requirements established under the national legislation; and (iv) all the above had been
done efficiently in terms of resource management. In relation to the cooperation between
patent offices in search and examination, the Delegation informed the Committee that its
National Institute of Industrial Property (INAPI) participated in the WIPO CASE as a
“Providing” and “Accessing” office, i.e., by sharing search reports and patentability
examination results and, at the same time, consulting the information available in the
system. Further, the Delegation wished to point out that 100 experts in charge of patent
examination could access the valuable information in WIPO CASE. The Delegation
continued that in the framework of cooperation with the EPO, INAPI shared the bibliographic
data of its database under the ST36 Standard, so that applications submitted in Chile could
be identified through the PATENTSCOPE platform, and the Latipat platform. In addition, the
Delegation stated that, during 2017, 100 patent search and examination reports had been
shared with the patent office of the Dominican Republic in the area of biotechnology.
Furthermore, in 2017, the implementation of the PPH program had also been completed
under the PROSUR and the Pacific Alliance, which became operational for the accelerated
examination of patent applications. The Delegation stated that, along with the above, INAPI
used the e-PCT platform for the processing of the PCT international applications, either as a
Receiving Office or as an ISA/IPEA. It was foreseen that in the future, the platform would be
very useful to share search and examination information among the offices. The Delegation
encouraged other offices of the region that are Contracting States to the PCT to incorporate
e-PCT into their operations, since it was a very efficient tool which considerably facilitated
the administrative management of requests. Likewise, the Delegation stated that in order to
integrate INAPI into international cooperation systems to share information related to search
and examination, actions had been taken to incorporate international standards in that area.
Thus, several digitalization processes of applications and patents had been carried out in
INAPI, which had allowed the generation of an electronic file allowing those documents to be
publicly available. Additionally, the Delegation stated that the standardization of the
publication, examination and search formats had been promoted. Finally, the Delegation
thanked International Bureau for the cooperation provided to its office with the
implementation of the technological tools mentioned above.
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137. The Delegation of Thailand wished to share its experience on the implementation and
usefulness of the ASEAN Patent Examination Cooperation (ASPEC) system. Specifically,
the Delegation stated that the purpose of that system was to share search results between
the participating offices to allow applicants in participating counties to obtain corresponding
patents faster and more efficiently. The Delegation continued that, the ASPEC system had
begun in early 2013 and that it had proved to be one of the most effective tools for
intellectual property offices in the ASEAN region in expediting their patent examination and
registration procedures. In particular, the Delegation noted that the system had reduced the
duplication of works among offices, the turnaround time of patent examination and backlogs,
while preserving the country’s authority in determining the patentability of the applications in
accordance with its laws and regulations. Further, the Delegation stated that the
Department of Intellectual Property of Thailand had so far received 113 ASPEC applications,
mostly in the fields of electricity, physics and engineering. The Delegation noted that the
examiners had learned about the principle of examination of other countries which could be
considered as a channel to develop patent registration system of Thailand while applying its
national law. Furthermore, the Delegation stated that Thailand had supported the new
initiative to further improve the ASPEC system, namely, the e-ASPEC, and that it had been
promoting the benefits of the system to Thai applicants through various channels.

138. The Delegation of the United States of America thanked the Secretariat for preparing
documents SCP/27/4 Rev. and SCP/27/5 Rev. The Delegation stated that improving the
guality of issued patents was one of the top priorities of the USPTO. The Delegation
observed that the topic was also of great interest to many Member States. The Delegation
was pleased by the increased number of responses to the questionnaire that the Secretariat
had received, and was especially encouraged by the fact that responses had been provided
by a wide variety of offices both large and small, as well as with different levels of experience
and from different geographical regions. The Delegation continued to note that the response
to the questionnaire reflected several common themes and views shared by many offices
which could serve as a springboard for a more in-depth discussion and improving the quality
of the patent system. The Delegation continued that those themes included improving the
search and examination process, the timeliness of IP offices’ actions and decisions, the
hiring and training of examiners and communication with applicants and transparency of the
processes. The Delegation stated that those four basic themes pointed out in document
SCP/27/4 Rev. informed the Member States on the need to address those topics. Further,
the Delegation stated that those themes were integral to work sharing programs and could
be greatly enhanced by offices taking part in work sharing programs. The Delegation,
therefore, expressed its hope that the Member States would agree to build upon those very
important findings concerning patent quality. The Delegation stressed that the USPTO had
been taking part in work sharing programs for many years, and had accumulated significant
experience in working with other patent offices. The Delegation explained that those work
sharing programs had demonstrated their benefits provided to offices and applicants. The
Delegation stated that responses to the questionnaire from the Member States showed that
various types of work sharing models between IP offices were cross-cutting and
encompassed countries in different stages of development, IP offices of varying sizes and
capabilities, and even legal systems with different traditions. The Delegation noted the
widespread adoption of the PPH model across Asia, Americas and Europe. The Delegation
also noted the widespread use of regional work sharing arrangement, such as PROSUR,
CADOPAT, ARIPO and others, as well as the benefits that had been received in
participating in those work sharing arrangements. The Delegation stated that it was
becoming increasingly clear that work sharing offered to all offices, and especially to offices
of more limited capabilities, the ability to carry out high quality searches and examinations
which would otherwise be difficult or prohibitively expensive to carry out. The Delegation
also observed that responses to the questionnaire showed that most countries did not see
work sharing as infringing on their sovereignty or as imposing harmonization of laws upon
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them. The Delegation reiterated that collaboration and work sharing played a major role in
making patent offices more efficient and improving patent quality. In conclusion, the
Delegation expressed its hope that the Member States would agree to continue working on
developing better, more useful approaches to work sharing.

139. The Delegation of Japan expressed its appreciation to the Secretariat for preparing
documents SCP/27/4 Rev. and 5 Rev. The Delegation wished to draw attention of the
Committee to the following two issues regarding the quality of patents. First, the Delegation
stated that it attached great importance to the topic of quality of patents. The Delegation
was of the view that ensuring a high level of quality of patents was fundamental for achieving
the objectives of the patent system, which was to encourage the creation of inventions and
to contribute to industrial development. The Delegation agreed with the responses of some
Member States reflected in paragraph 19 of document SCP/27/4 Rev., that the exclusive
rights should be granted only to an invention that would meet prescribed patentability
requirements such as, inventive step, to ensure the steady development of technologies and
promote further innovation. Second, the Delegation wished to emphasize the effect of work
sharing on patent offices. Specifically, according to Japan’s experience, work sharing
reduced the workload of the patent office and had a positive effect on the validity of granted
patents. The Delegation observed that the same view was shared by other Member States
in paragraphs 19 and 20 of document SCP/27/5 Rev.

140. The Delegation of South Africa aligned itself with the statement made by the
Delegation of Senegal on behalf of the Africa Group. Noting the debate around the meaning
of the term “quality of patents”, the Delegation stated that it had become apparent that the
term had different meaning to different delegations. According to its view, quality of patents
related to the extent to which a patent would withstand any revocation attempts. The
Delegation continued that, for that to be possible, a granted patent should meet the inherent
requirements for patentability such as novelty, the inventive step and industrially
applicability, which were the cornerstone of the patent system. The Delegation stated that,
in addition, there should be a balance between the right granted and the disclosure of the
invention to the public, which could be ensured through the requirement of sufficiency of
disclosure in the patent application. Further, the Delegation stressed that various tools
implemented by the office, i.e., search tools and databases for the searching of relevant prior
art, the rigorous training of examiners, and the mechanisms for review of the office’s work
such as third party observations, appeal mechanisms and oppositions, were also important.
The Delegation was of the view that the SCP’s work on quality of patents should focus on
enhancing the examination capacities of Member States, in line with their developmental
imperatives. The Delegation also stated that the SCP should attempt to shed light on how to
enhance the sufficiency of disclosure, the application of the inventive step, as well as
opposition systems. Furthermore, while the Delegation understood that work sharing could
ease the burden of patent examiners and avoid unnecessary duplication of work, it did not
share the view that work sharing could necessarily be translated into a quality of patent and
that patent quality could be simply improved by adopting the practices of other offices.

141. The Delegation of Cuba stated that the work products produced during the
international phase of the PCT, such as international search and preliminary examination
reports, helped to simplify the work of patent examiners by allowing them to take such
reports into account in their examination according to their legislation at the national phase.
Referring to the concept of patent quality, the Delegation stated that the requirement of
inventive step and sufficiency of disclosure were absolutely vital for the quality of patents.
The Delegation had informed the Committee that the Cuban patent office had implemented
the quality control mechanism. The Delegation further stated that its office had been using
the Support System for the Search of Patent Applications for Central American Countries
and the Dominican Republic (CADOPAT) to support the search and substantive examination
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of patent applications. In addition, the Delegation expressed its support to the proposals
requesting further discussions on capacity building for patent examiners on search and
examination and on the use of databases. The Delegation also expressed its support to a
continuation of discussion on the topic of “quality of patents” within the Committee.

142. The Delegation of Mexico thanked the Delegation of Cuba for their kind words with
regard to the CADOPAD system. Referring to its national experience with regard to the
PPH, the Delegation supported the findings of other offices that such mechanisms for
accelerated examination of patent applications did lead to a better quality of patents. The
Delegation also stressed that such mechanisms did not oblige the office of the second
examination to proceed in the same way as the initial examination. The Delegation
explained that, while the work products of other offices helped the examiners to carry out the
initial search more rapidly, it did not mean that that office did not carry out its own in-depth
examination. The Delegation noted that according to the experience of its patent office,
there had been some cases where a negative decision had been made on the applications
where work products of other offices were available. Thus, the Delegation stressed that the
offices would not necessarily come to the same conclusion as regards the patentability of a
similar applications.

143. The Delegation of Australia stated that, like many offices, IP Australia sought to
maximize the use of its examination resources by benefiting from the use of work products
from other patent offices, and assisting examiners in conducting their examinations on
similar patent applications that other patent offices might had examined. The Delegation
stated that the ability to share the work products from its examinations and use of similar
work products from other patent offices was an efficient way for managing patent workloads
and pendency rates of applications. The Delegation noted that work sharing allowed
examiners to focus their efforts on complex cases and to benefit from the knowledge and
expertise of examiners of other patent offices. The Delegation stated that sharing of search
and examination results provided a frame of reference as to from where to start their own
examinations. In addition, from the experience of its office, utilization of those work products
also helped their examiners to learn from other offices in conducting searches. The
Delegation continued that that ultimately helped them to improve the patent quality, because
examiners from across the world might uncover relevant prior art in foreign languages or
specific technical fields that might be difficult to find. It was worth noting for the Delegation
that using the work of another office did hot mean that one office would simply accept the
work of another office - each office needed to take into account its own laws and domestic
requirements. At IP Australia, the examiners were required to validate the work products of
other offices prior to using it, and to assess where further work might be required during the
examination to satisfy their laws.

144. The Delegation of Estonia stated that the Estonian Patent Office was a small office
and the number of national patent applications was also small. At that moment, there were
12 patent examiners in total. The Delegation stated that, despite that, the Office conducted
a substantive examination of national patent applications in all fields of technology.
Concerning the quality of patents and cooperation between patent offices in the field of
search and examination, the Delegation stated that since 2002, Estonia had been a member
of the EPO and that the majority of patents valid in Estonia were European patents, whose
high quality was guaranteed by the EPO. The Delegation continued that, according to its
view, even if the number of national patent applications was small, its substantive
examination was very important for the quality of work product and the legal certainty of the
granted patent. The Delegation stated that, in the case of the Estonian Patent Office, the
performance of a quality substantive examination was entirely possible, as the office
belonged to the European Patent Network and had access to the same databases and IT
environment as the EPO. The Delegation continued that the exchange of information with
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other patent offices, especially with the Nordic Patent Office, on both general issues
regarding patent examination as well as on search and examination of specific applications
had also been very helpful. The Delegation further stated that, lately, very close cooperation
between the patent offices of EU took place in the area of supplementary protection
certificates for pharmaceutical products (SPC). The Delegation also informed the
Committee that, on July 6, 2015, the Estonian Patent Office had joined the Global Patent
Prosecution Highway (GPPH) pilot program. One of the objectives of the program was a
work sharing between patent offices in the field of search and examination. The Delegation
noted that the procedure was used only if the patent applicant wanted it, and that a
participation in the GPPH program did not force the participating patent office to accept the
decisions taken by another office. Further, the Delegation stated that the Estonian Patent
Office had used in some cases, on the request of the applicant, the decisions made by other
offices in the framework of the GPPH pilot program. Based on the statistics published that
year, the search and examination results of the Estonian Patent Office had been once used
by such large offices as ROSPATENT, and six times by the USPTO. The Delegation stated
that, according to the Estonian Patent Office, cooperation between patent offices in search
and examination had enabled the applicants to receive patents faster and their quality was
higher, and that it had allowed reducing the workload and optimizing the use of resources of
the office.

145. The Delegation of Argentina stated that INPI Resolutions 56/2016 and 125/2016
empowered the use of search and examination results carried out by other patent offices
under certain conditions. The Delegation clarified that those conditions were, for instance,
that the foreign patent office which had carried out the initial search and examination of the
corresponding patent application had applied the same standards for determination of
patentability as in Argentina. The Delegation highlighted that the above-cited Resolutions
and the PPH signed by Argentina enabled patent examiners to have a more precise “starting
point” to conduct their own search and examination on patent applications to ensure that
high quality patents were granted through access to more documents relevant to the state of
the art. The Delegation, however, stressed that under no circumstances, INPI examiners
were exempted from carrying out their in-depth search and substantive examination of
applications in light of the patentability criteria set forth under the Patenting Guidelines of
Argentina. On the basis of above, the Delegation concluded that higher quality patents were
achieved without diminishing the rigor and level of analysis of the applications, without
harmonizing or standardizing the patentability criteria between the different States, and
without resigning national sovereignty. Finally, the Delegation mentioned that the
Argentinian experience had been very positive. From October 2016 to that date, 915
applications had been filed based on equivalent patents examined by other offices, out of
which 882 applications had resulted in expedited search and examination.

146. The Delegation of India reiterated that use of search and examination results of other
offices should be carried out while respecting the sovereignty of participating offices. Noting
that the technical capabilities and patentability requirements were different in different
countries, the Delegation stated that the harmonization in that regard was not possible. The
Delegation emphasized the need for further studies concerning the role of the sufficiency of
disclosure requirement in the context of transfer of technology, since that requirement was
linked to the patent quality. Further, the Delegation stated that as long as the work of the
SCP remained within the studies, there was no risk to the patent system. In that context, the
Delegation further reiterated that there should not be any attempt for harmonization of patent
system and that the sovereignty of countries needed to be respected.
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A half-day information exchange session on cooperation between patent offices in search
and examination

147. The Delegation of Spain made a presentation on cooperation of the Spanish Patent
and Trademark Office with other patent offices in search and examination. The presentation
is available at:
http:/imww.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_g_cooperation_spain.pdf.

148. The Delegation of Japan made a presentation on the JPQO’s initiatives on work sharing.
The presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_h_cooperation_japan.pdf.

149. The Delegations of the Dominican Republic, El Salvador and Guatemala made a
presentation entitled “quality of patents”. The Delegations, inter alia, presented the Manual
of Organization and Examination of Patent Applications of the Industrial Property Offices of
the Central American Countries and the Dominican Republic. The presentation is available
at:
http://www.wipo.int/edocs/mdocs/scp/es/scp_27/scp_27_i_cooperation_central_american_c
ountries.pdf.

150. The Delegation of the United Kingdom made a presentation on collaboration of the
Intellectual Property Office of its country with other patent offices in search and examination.
The presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_j _cooperation_united _kingdom.pdf.

151. The Delegation of Singapore made a presentation entitled “Patent Work-Sharing
Initiative”. The Delegation focused on the ASEAN Patent Examination Cooperation
(ASPEC) Program. The presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_k_cooperation_singapore.pdf.

152. The Delegation of the United States of America made a presentation on the United
States Patent and Trademark Office (USPTO) international work sharing initiatives. The
presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27 | cooperation_united_states of a
merica.pdf.

153. The Delegation of Germany thanked the delegations which made presentations on
cooperation between patent offices in search and examination. Furthermore, the Delegation
provided an update regarding the activities of the German Patent and Trade Mark Office
(DPMA) with other patent offices. The Delegation stated that since the year 2000, the
DPMA had organized annual patent examiner exchanges with the patent offices of China,
Japan, the Republic of Korea and the United Kingdom. In total, about 100 patent examiners
of the DPMA had participated in those programs. The Delegation reported that all of those
examiners had highly appreciated those exchanges and found them valuable. The
Delegation further stated that, in 2013 and 2014, the DPMA had organized, in cooperation
with WIPO, one week patent examination training course in the field of biotechnology in
Munich. The Delegation stated that, in total, more than 30 patent examiners had taken part
in the training representing examiners from the Patent Office of the Cooperation Council for
the Arab States of the Gulf, Costa Rica, Cuba, Egypt, Georgia, Kenya, Macedonia, Nigeria,
Pakistan, Ukraine, Vietham and other countries. The Delegation continued that, in addition,
over the previous five years, DPMA had organized with the patent offices of Brazil, China,
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Malaysia and Singapore seminars and workshops for patent examiners. Further, the
Delegation further stated that in 2008, the DPMA had also started participating in several
bilateral PPH agreements, and in 2015, had joined the Global PPH. The Delegation also
stated that PPH with China had been in place since January 2012.

154. The Delegation of Australia stated that the Vancouver Group had successfully
demonstrated how similar-sized patent offices could operate collaboratively to help to
improve efficiency in patent examination and the IP administration. The Delegation
continued that, through that collaboration, participating offices had been aiming to contribute
to an effective multilateral approach to the use and sharing of work products generated by
each office. Further, the Delegation reported that a key new area of focus of the Vancouver
Group offices would be in the area of searching of prior art during examination, and that they
were in the process of starting a joint collaboration between the search specialist teams of
each office. The Delegation noted that the new focus would consider how to best share and
collaborate on information on best practices in searching techniques, databases and search
tools. The Delegation stated that, in addition, the Vancouver Group offices would also
investigate the sharing of information on the respective tools and techniques that each office
used internally to assess the quality of their searches, and would also share information on
the training materials on searching. In conclusion, the Delegation expressed its gratitude to
the intellectual property offices of Canada and the United Kingdom for their continued
participation in the Vancouver Group.

155. The Delegation of Ireland stated that, at the previous session of the Committee, it had
reported that due to a small number of patent examiners in Ireland, the search reports had
been established by the intellectual property office of the United Kingdom since 1992.
Recalling its earlier statement that week, the Delegation stated that its office had
reintroduced substantive examination as of May 2017. In that connection, the office had
renegotiated with the intellectual property office of the United Kingdom to the effect that in
addition to producing the search reports, they would provide the patent office of Ireland with
the first written opinion on patentability, so that the applicant would get such opinion in
conjunction with the search report. The Delegation stated that that would also facilitate
moving to a substantive examination of its office. Referring to the trainings organized for
their examiners, the Delegation expressed its acknowledgement and gratitude to the
intellectual property office of the United Kingdom for its support to that new aspect of patent
law in Ireland.

156. The Delegation of China thanked all the delegations which had shared their
experiences on work sharing. The Delegation was of the view that by cooperating with other
patent offices on search and examination, offices could reduce unnecessary duplication of
work and improve the quality and efficiency of the examination. Recalling the statements of
some delegations earlier that day, the Delegation stated that SIPO was carrying out various
ways of cooperation in search and examination with other patent offices. Specifically, they
included: pilot project on PPH in 23 countries and regions; provision of services for
countries and regions, such as the GCC, Japan, the Republic of Korea; PCT collaborative
search and examination projects; and other projects on sharing the search strategies. The
Delegation looked forward to further enhancing the cooperation of the SIPO with other
offices so as to enhance the quality of services and to increase the efficiency in search and
examination to better serve its users.
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A sharing session on further examples and cases relating to assessment of inventive step

157. The Delegation of Germany made a presentation on the German approach on the
assessment of inventive step. In particular, the presentation focused on relevant decisions
of the Federal Court of Justice (BGH). The presentation is available at:
http:/imwww.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_m_inventive_step_germany.pdf.

158. The Delegation of Japan made a presentation on the practice of JPO in the
assessment of inventive step. The presentation is available at:
http:/imwww.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_n_inventive_step_japan.pdf.

159. The Delegation of Spain made a presentation on the assessment of inventive step.
The Delegation focused on the issue of secondary indicia in the evaluation of inventive step.
The presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27_o_inventive_step_spain.pdf.

160. The Delegation of Mexico made a presentation on the practice of the IMPI in the
assessment of inventive step. In particular, the presentation was focused on the topic of
juxtaposition vs. synergistic effects. The presentation is available at:
http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27 p_inventive_step_mexico.pdf.

161. The Delegation of the United States of America made a presentation on the practice of
the USPTO in the assessment of inventive step/obviousness. In particular, the Delegation
provided examples of determining obviousness under 35 U.S.C. § 103 in view of the
decision of the Supreme Court in KSR International Co. v. Teleflex Inc. The presentation is
available at:

http://www.wipo.int/edocs/mdocs/scp/en/scp_27/scp_27 _q_inventive_step_united_states of
_america.pdf.

162. The Delegation of France thanked the Secretariat for the preparation of the working
documents and for all the delegations that had made presentations during the

SCP session. The Delegation reiterated its support for the proposal of the Delegation of
Spain with regard to supplementary studies on the inventive step. The Delegation noted
that the Intellectual Property Code L611-14 contained a provision regarding inventive step,
which corresponded to Article 56 of the European Patent Convention, in particular, with
respect to the definition of the prior art. The Delegation explained that while the French
legislation did not define the term “person skilled in the art”, the national courts affirmed
many times that “a person skilled in the art is someone who possesses the normal
knowledge of the technology under question, and is capable, with the aid of his professional
knowledge, of conceiving the solution of the problem which the invention proposes to
solve”. The Delegation continued that it was therefore a specialist with the “average”
gualification or capacity with normal knowledge in the field concerned, who could conceive
the technical problem to which the invention responded. The Delegation noted that,
according to French case law, a person skilled in the art did not possess professional
knowledge belonging to any other specialty than his own: the person skilled in the art did
not have any faculties of imagination or creation, but only abilities to associate the
teachings of several documents if he was encouraged to carry out that association. The
Delegation further stated that the French law did not define methods for assessing inventive
step or threshold of inventive step. It explained that the assessment of the inventive step
must, however, be as objective as possible, and in practice, both the INPI and the courts
used the “problem-solution” approach in a manner similar to that of the EPO. In that
approach, the Delegation stressed the importance of examining the incentive that a person
skilled in the art might have to combine several documents in order to destroy the inventive
step of a claim. In addition, the Delegation noted that the courts also used indices or
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secondary criteria of inventive step (or non-obviousness), such as overcoming the prejudice
of the skilled person or the time required to realize the invention. Referring to the French
procedure, the Delegation stated that an opinion on the novelty and the inventive step of
each patent application was made by INPI examiners with regard to 20% of the requests,
and subcontracted to the EPO for the remainder. According to the Delegation, a written
opinion on patentability, accompanying a preliminary search report, was formulated
according to the “problem-solution” approach. The Delegation explained that, although that
notice might mention a lack of inventive step, the Office could not reject the patent
application on that ground in the absence of legislative provisions providing for it. The
condition of patentability would, however, be taken into account when assessing the validity
of the patent before the courts. The Delegation observed that the applicant was therefore
informed of a possible defect of inventive step through the search report and the written
opinion. In addition, the Delegation informed the Committee that INPI was currently
working on setting up an opposition procedure on the ground of a lack of inventive step,
based on which the Office would be allowed to offer an adversarial procedure, particularly
on patents which involved a strong likelihood of disputes. In its opinion, the quality of
French patents would therefore be strengthened.

163. The Delegation of the United Kingdom expressed its appreciation to other delegations
for their informative presentations. The Delegation considered that sharing of experience
and practice in the area of inventive step was very valuable. The Delegation noted that
some of the examiners of the UKIPO had planned to watch those presentations in order to
expand their understanding of inventive step practice in other jurisdictions. The Delegation
stated that the inventive step was a crucial step in determining whether a patent could be
granted. It recalled document SCP/22/3, in which the assessment on the inventive step, in
particular, the definition of a person skilled in the art, methodologies for the assessment of
inventive step and the level of the inventive step, had been examined as well as its
presentation at the twenty-fifth session, during which the definition of a person skilled in the
art and common general knowledge had been explained. The Delegation highlighted the
importance of the transparency around the examination practice. It explained that the most
up-to-date guidance on the United Kingdom’s approach to inventive step can be found in
the UKIPO’s Manual of Patent Practice which was publicly available on the UKIPO’s
website. In addition, the Delegation thanked the Secretariat for producing the
Questionnaire covering the aspects of quality of patents and cooperation between patent
offices in search and examination. The Delegation also expressed its gratefulness to those
additional Member States who had responded to that Questionnaire. As the responses to
the Secretariat’s questionnaire demonstrated, there were a variety of factors which
influenced the quality of patents, including the underlying legal framework, office practices
and procedures and the availability of mechanisms for challenging the validity of patents
once granted. The Delegation observed that although the responses showed many ways
of interpreting the term “quality of patents”, they indicated that high quality patents were
important to all Member States so that the patent system worked effectively. In its opinion,
that initial fact-finding exercise was complete. Therefore, The Delegation suggested that
the Committee further discuss other proposals relating to the quality of patents. The
Delegation considered that while it might not be possible to reach a single common
definition of the “quality of patents”, there were two main concepts which had emerged from
the responses as stated in document SCP/27/4 Rev.: the quality of a patent itself and a
patent granting process within IP offices. The Delegation therefore was of the view that the
Committee was in a position to pursue further work on how those two factors could be
measured and how high quality patent rights could be achieved.
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164. The Delegation of Portugal thanked the Secretariat for the compilation of the
information gathered by the Questionnaire on the Term “Quality of Patents” and
Cooperation between Patent Offices in Search and Examination. The Delegation
considered that compilation very important, because it allowed sharing of information
among Member States, providing a better understanding of how each Member State
understood the quality of patents. The Delegation reiterated its support and commitment
for advancing work on quality of patents and for all the proposals that would improve the
quality management system of each national office. In addition, the Delegation expressed
its support to the proposal by Spain, concerning a further study on inventive step. In that
context, the Delegation thanked all the delegations that had made presentations on
inventive step.

165. The Delegation of Australia thanked the Member States that had provided information
on their systems and approaches to the assessment of inventive step. The Delegation
informed the Committee of the recent developments in Australia with respect to inventive
step. The Delegation noted that Australia’s Productivity Commission had conducted a wide
ranging review of Australia’s IP arrangements and had released its report in

December 2016. The Productivity Commission was the Australian government’s principal
review and advisory body on microeconomic policy, regulation and a range of other social
environmental issues. One of the recommendations it had made, which had been accepted
by the government, was that the Australia’s inventive step criteria be amended in order to
align it with that of the European Patent Office. According to the Delegation, that had been
recommended to be implemented through raising the inventiveness threshold and
introducing a requirement for applicants to disclose the technical feature of their inventions.
The Delegation noted that it was consulting with the users of its system on how such a
change could be implemented. It was expected that that would better align the Australia’s
approach with the international standards. The Delegation looked forward to providing
further updates on their proposed legislative changes, as its consultations and legislative
processes would progress.

166. The Representative of APAA stated that the assessment of inventive step should be
carried out objectively and be predictable in terms of quality examination. The
Representative further noted that, as one of the core patentability requirements, subject
matter eligibility should be differentiated from exceptions and limitations to patent rights, in
the sense that substantial examination was required to assess the eligible subject matter,
which had been understood to be distinct and independent from novelty and inventive step.
In that regard, the Representative expressed her concern that the recent case law
development in some jurisdictions, which were also very influential in the Asian countries as
well, seemed to require prior art references in the description to be considered when
assessing the subject matter eligibility, which had justifiably created considerable confusion
among users. Taking those circumstances into consideration, APAA was of the view that
an assessment of the subject matter eligibility should be clear, objective and predictable,
and for that reason, prior art references should not be considered in the subject matter
eligibility assessment, and should be left to the assessment of inventive step. In order to
ensure an adequate balance between subject matter and the inventive step, the Delegation
suggested that WIPO facilitate compilation of prior art references so that they would be
sufficiently accessible for patent granting authorities and users so as to achieve quality
examination.
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167. The Representative of FICPI stated that FICPI recognized the fact that quality of
patents was most important for a functioning patent system, advancing technological
improvement and being beneficial for all societies. He observed that the quality of patents
concerned not only the quality of a patent itself that meant a robust patent, but also the
guality of a process, including the cost, time and efficiency of the process. The
Representative noted that the diverse work groups within FICPI, such as CT3, CT7 and
others, had focused on diverse issues related to the said elements of the quality. For
instance, one aspect was the unity requirement which was handled in diverse ways
worldwide, and other aspects were inventive step and legitimate interest in obtaining patent
protection. The Representative noted that, at its Executive Committee held in China in
March 2017, FICPI had prepared a Resolution, focusing on one aspect of the patent
quality. The Resolution stated that: Observing that in the examination of patent
applications, despite the continuing development of their document databases, patent
offices do not have the resources to access all relevant disclosures that may have been
made available to the public; Noted that a patent grant procedure should be of reasonable
duration and without undue delay; further noted that there should be a balance between
the interest of an IP right holder and third parties; acknowledged that numerous patent
offices provide cost-effective administrative proceedings allowing a third party to file
observations on the patentability of a pending patent application and/or an opposition
against a patent application or recently granted patent utilizing the offices’ expertise, FICPI
urges and encourages authorities (i) to provide inter-partes opposition proceedings against
a patent application or recently granted patent, including at least on the grounds of novelty,
inventive step and lack of industrial applicability; (ii) to provide balanced procedural
treatment of the parties in the opposition proceedings; (iii) to ensure that official fees for
such opposition proceedings are kept on a reasonable level and that the parties should
usually bear their own costs; (iv) to ensure that the time for completing such opposition
proceedings is sufficient for resolving them with careful consideration of the issues, without
an undue delay; and (v) to ensure that such administrative proceedings should not
preclude a subsequent nullity or revocation actions between the same parties before a
court or other relevant authority; further urges and encourages authorities to implement or
retain existing pre-grant ex parte observation proceedings in addition to such opposition
proceedings and to retain existing re-examination proceedings in addition to such
opposition proceedings. Noting that FICPI was still working on that Resolution, and in view
of the importance of quality of patents, the Representative strongly urged the Committee to
keep that subject on the agenda for future sessions, focus on it and bring forward a
resolution at the later stage, if possible. The Representative further stated that, due to lack
of time, FICPI’s resolution focusing on the formal requirements could not be finalized. The
Representative informed the Committee that the focus of that draft resolution was on the
user friendly system that made it possible to adapt claims when a PCT international
application entered the national/regional phase, since in some countries, it was difficult, or
impossible, to amend the claims and to save claim fees.

168. The Delegation of Senegal, speaking on behalf of the African Group, reiterated that
the African Group could not support the idea of a study under that agenda item, since the
Committee had not come to the consensus of the definition of “quality of patents”. In its
opinion, such a definition was absolutely fundamental for moving forward with that issue.
The Delegation observed that, while there had been various discussions and presentations
on that subject, Member States still did not have the same understanding of the concept of
guality. The Delegation considered that the Committee needed to reach a consensus on
the definition of the notion of quality before it could go into further depth on that issue.

169. The Secretariat presented the SCP webpage on opposition and other revocation
mechanisms.



SCP/27/10 Prov.
page 71

AGENDA ITEM 10: CONFIDENTIALITY OF COMMUNICATION BETWEEN CLIENTS
AND THEIR PATENT ADVISORS

170. The Delegation of Iran (Islamic Republic of) expressed its belief that the issue of the
confidentiality of communication between clients and their patent advisors was not a
substantive patent law issue and could be governed by national laws. The Delegation was
of the opinion that confidentiality of communications between clients and their patent
advisors fell outside the scope of the patent law and should be treated at the national level,
since it was a matter falling within the scope of private law and the regulation of
professional services. The Delegation therefore stated that it did not see any added value
for further discussion on that issue in the coming session of the Committee.

171. The Delegation of Georgia, speaking on behalf of the CEBS Group, attached a great
importance to the continuation of work under that agenda item, and welcomed the decision
of the previous session of the SCP to hold a sharing session on the experiences of Member
States in implementing the confidentiality of communication between clients and their
patent advisors through national legislation, including cross-border issues. The Delegation
reiterated that a soft law approach, which had been proposed during the previous
Committee meetings, could be pursued and effectively applied in that area. The Delegation
expressed its belief that the convergence of existing diverse systems in that particular area
would benefit all users of the patent system.

172. The Delegation of Switzerland, speaking on behalf of Group B, stated that it attached
a high importance to the topic of confidentiality of communications between clients and their
patent advisors. Observing that patents were increasingly filed and granted in various
jurisdictions, the Delegation pointed out that the issue between clients and patent advisors
was strongly related to the patent filing procedures, patent prosecution and litigation in
different countries. In its opinion, the issue had a significant impact on how the patent
applications were filed, and how communications under those procedures were handled.
The Delegation noted that patent applicants or owners needed to be able to receive cross-
border legal advice without any risk of forced disclosure of confidential communication
received from their patent advisors. The Delegation was of the view that unclear or lack of
regulations in that area in countries had caused legal uncertainty and unpredictability, and
thus, the users of the patent system — both patent applicants and patent advisors — were
affected. The Delegation recalled that users of the patent systems from different regions,
for example, Canada, Japan, Switzerland, Brazil and India, had emphasized the need to
treat that subject at the international level, since they could not rely on national legislations
to preserve the confidentiality of their information in cross-border situations. The
Delegation therefore stated that Group B strongly expected the SCP to respond to that
issue. The Delegation added that the protection of confidentiality would not affect the
disclosure of an invention, since patent laws worldwide required that a patent application
disclose the invention in a manner sufficient for a person skilled in the art to put that
invention into practice. It stressed that such a patentability requirement was not
compromised by a client-patent advisor privilege, and neither did the confidentiality of
communication between clients and their patent advisors affected the level of available
prior art for patent examiners. The Delegation stated that the Committee should take
substantive steps to address that matter at the international level in a manner that left
enough space of flexibility for Member States in light of differences in their applicable legal
systems. In that light, the Delegation urged that a soft law approach, which had been
proposed during the previous SCP meetings, should be further pursued. In addition, the
Delegation expressed its belief that court cases in different national legal systems in that
field would provide resourceful materials for Member States and would contribute to further
discussion. While Group B recognized that different opinions had been presented around
that issue in the previous sessions, the Delegation reiterated its invitation to all Member
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States, particularly to those opposing further work to tackle the problems, that they saw the
SCP work in that area in a more objective manner in order to foster the discussion of what
could be accomplished at the Committee. The Delegation suggested that a questionnaire
in that area be conducted, and that the collection of court cases be continued so as to allow
Member States to provide additional relevant court cases.

173. The Delegation of Estonia, speaking on behalf of the EU and its Member States,
welcomed the decision of the previous session of the SCP that a sharing session on the
experiences of Member States in implementing the confidentiality of communication
between clients and their patent advisors through national legislation, including cross-
border issues, would be held at the twenty-seventh session. The Delegation saw that as an
opportunity to get valuable insight into the national practices supplementing the compilation
of court cases with respect to patent advisor-client privilege, which had been prepared by
the Secretariat (document SCP/25/4). The Delegation reiterated that the EU and its
Member States would like to see further actions to be taken by the Committee. It
expressed its belief that work on a non-legally binding instrument would be beneficial to all
WIPO Member States. In its opinion, the potential soft law instrument should aim at
conferring in Member States the same protection for communications between a client and
its foreign patent advisor and for communications between a client and its national patent
advisor, as applicable under the national law. The Delegation noted that it should be
without prejudice to existing national legislation and should ensure optimal flexibility. It
considered that the convergence of existing diverse systems in the area of confidentiality of
communications between clients and their patent advisors among WIPO Member States
would benefit users of the patent system, irrespective of the level of development of the
individual Member States.

174. The Delegation of Senegal, speaking on behalf of the African Group, thanked the
Secretariat for organizing a sharing session on experiences of Member States on
implementation of confidentiality of communications between patent advisors and their
clients. The Delegation reiterated the position of the African Group, and supported the
statement made by the Delegation of Iran (Islamic Republic of). In its opinion, the issue
was more relevant to private law than to patent law itself. The Delegation therefore was of
the view that it should be addressed under national/regional legislation of the Member
States. The Delegation did not consider that the issue was a substantive patent law issue,
and therefore, it was up to each Member State to deal with it, as they saw fit under the
national legislation.

A sharing session on the experiences of Member States in implementing the confidentiality
of communication between clients and their patent advisors through national legislation

175. The Delegation of Denmark stated that the confidentiality of communications between
clients and their patent advisors was a topic that was of great importance to the Danish
user community. The Delegation was of the view that confidentiality of communications
raised cross-border questions that posed an actual challenge to companies and IP advisors
in their everyday work. In its opinion, the IP advisors that provided services to clients in
other jurisdictions constantly had to find ways to work around such a challenge. The
Delegation noted that it had been looking into how the situation of IP advisors could be
improved. More concretely, it had been exploring whether IP advisors should be covered
by client-patent advisor confidentiality before the national courts. The Delegation informed
the Committee that it was expected that a legislative proposal to change the Danish Civil
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Procedures Act would be presented to the Parliament in 2018, and expressed its readiness
to share information on that issue at a later stage. Given the cross-border aspects of that
topic and its importance to the user community, the Delegation remained dedicated to
discussing that topic in the context of the SCP.

176. The Delegation of Hungary shared information on its relevant legislation with the
Committee. The Delegation state that a patent attorney was a regulated profession: its law
stipulated that only the members of the Hungarian Chamber of Patent Attorneys might act
as a patent attorney. The Delegation explained that admission to that Chamber was
subject to a number of conditions, some of which were the following: Hungarian nationality
or a nationality of a country of the European Economic Area or domiciled in Hungary;
having a master degree in natural sciences; having passed the relevant examination;
having liability insurance valid in Hungary; and having appropriate residence or premises
for carrying out the activities. The Delegation observed that as a consequence of those
rules, the possibility of foreign patent attorneys acting as representatives before Hungarian
authorities was rather limited in practice. Notwithstanding the above, the Delegation noted
that patent attorneys were under a secrecy obligation with respect to all facts and data that
came to their knowledge in connection with their activities, and that should remain
confidential also after the termination of their activities. It further noted that the secrecy
obligation extended to all documents that contained such privileged information. The
Delegation considered that since those rules were applicable to both domestic and foreign
clients of the attorney, they provided for confidentiality of communications even in cases
that had a cross-border element. As another aspect that needed to be examined, the
Delegation pointed out cases where members of the Hungarian Chamber of Patent
Attorneys acted in patent proceedings abroad. It observed that the law, somewhat
ambiguously, stated that in such cases, the relevant foreign law should be primarily
applicable, but the Hungarian rules concerning the obligations of the patent attorney also
needed to be applied correspondingly. The Delegation regretted that it could not report
experience on their legislation’s practical application, as there had been no court cases so
far where the cross-border aspect of client-attorney relations had been relevant to the
dispute. Nevertheless, in line with the positions of the CEBS Group and the European
Union, the Delegation supported continuing work on that topic, with the possible long or
mid-term goal of creating a soft law instrument.

177. The Delegation of Ireland stated that since 1992, its Patent Act provided for privileged
communications. At that time, it had applied only to patent advisors who had been qualified
under the Irish law to act as a patent advisor and also who had had to be registered in its
national register of patent advisors, which was maintained by the Irish Patents Office. The
Irish Patent Officer was responsible for setting the qualification examination which aspiring
patent advisors must pass in order to get admission to practice before the Office and to be
on the national register. In 2006, the Patent Act had been amended in order to include
patent advisors from and European Economic Area countries who were qualified under
their own national law to act as a patent advisor in their own jurisdiction. The Delegation
strongly supported the statement made by the Delegation of Estonia on behalf of the EU
and its Member States. The Delegation stated that it was very keen to see further work on
that area, particularly with regard to the cross-border aspect. The Delegation was of the
view that a non-legally binding instrument, such as a soft law approach, had a number of
benefits for all Member States, and would help to remove much legal uncertainty which
surrounded the cross-border communication between clients and their patent advisors. The
Delegation observed that such communication had been increasing more and more, as the
globalization progressed. While no case law existed in Ireland, should it be in the future,
the Delegation expressed its willingness to report it to the Committee.
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178. The Delegation of the United States of America stated that the consistent approach to
cross-border protection for communications with patent practitioners remained an important
topic to the United States of America. It noted that over the past year, there had been
further developments in that area, which benefited all users of the United States patent
system. The Delegation explained that in the United States of America, while attorney-
client privilege had long protected communications with attorneys practicing in that country,
such privilege had not been consistently recognized for foreign patent practitioners and
non-attorney practitioners. The Delegation continued that courts used a variety of
approaches to determine whether the privilege applied. The Delegation informed the
Committee that although a 2016 ruling by the Court of Appeals for the Federal Circuit in the
case in re Queens University had recognized the privilege of communication with
non-attorney patent agents, such privilege did not apply to foreign non-attorney patent
practitioners. While the USPTO did not have jurisdiction over US courts, it did have
jurisdiction over several proceedings before the agency that operated under the rules
similar to litigation. The Patent Trial and Appeal Board (PTAB) was an administrative
tribunal within the USPTO which handled, for example, inter partes review, post-grant
review and covered business methods review. Those proceedings had a discovery phase
where the issues such as privilege could arise. In the past, the USPTO rules for those
proceedings had not explicitly addressed privilege issues, defaulting to common law rules
used in Federal courts. In October 2016, the USPTO had published a proposed rule in the
Federal Register on privilege. It recognized privilege for all domestic and foreign patent
practitioners who met professional qualifications to practice patent matters in at least one
jurisdiction. The public comments had been due in December 2016. Responses received
from legal associations, corporations, law firms and individual practitioners both in the
United States of America and abroad had overwhelmingly supported the rule with a few
suggestions for improvements to the language. On November 7, 2017, the final rule on
privilege in the USPTO proceedings had been published. It had taken effect after 30 days.
A few minor clarifications had been made in response to comments, but the thrust of the
rule remained the same: to protect communications with any eligible practitioner acting
within the authorized scope of their duties, whether domestic or foreign. The term “foreign
practitioner” was defined under that rule as a person who was authorized to provide legal
advice on patent matters in a jurisdiction outside the United States of America, provided
that the jurisdiction established professional qualification and the practitioner satisfied them.
The Delegation explained that the privilege did not alter the duties of disclosure, candor and
good faith when practicing before the agency. It stated that communications were only
protected from third parties during the discovery procedures, which did not apply to
examination of patent applications. The Delegation clarified that the said rule only applied
to the PTAB tribunal and did not change how the Federal and State courts handled
guestions regarding privilege. However, the Delegation noted that it might spur other
courts to consider revisions of their own rules or legislation to the same end in light of those
developments.

179. The Delegation of Germany sketched out the German legal framework of client-
attorney privilege. The Delegation noted that the German law protected the confidentiality
of communications between a patent attorney and his or her client. The patent attorney
had to keep the communication with the client confidential, and had the right to refuse
testimony. Those two principles created the client-attorney privilege for German patent
attorneys admitted to the bar. The Delegation explained that such privilege also applied to
any foreign attorney and patent attorney (or patent advisor) who, under the jurisdiction of
his or her place of business, was obliged to keep confidentiality and had the right to refuse
testimony. The Delegation further noted that since the beginning of 2016, the German law



SCP/27/10 Prov.
page 75

had provided for the obligation of in-house attorneys and in-house patent attorneys to keep
confidentiality of correspondence with the right to refuse testimony in civil legal procedures.
The Delegation therefore supported the positions of the EU and its Member States as well
as Group B concerning the issue of client-patent advisor privilege.

180. The Delegation of Japan reiterated its position that had been expressed during the
previous SCP sessions. The Delegation considered that in order to ensure that patent
attorneys and their clients could maintain honest and frank communication, such
communication must be properly protected in every country. Furthermore, the Delegation
was of the opinion that the attorney-client privilege issue needed to be addressed from a
cross-border perspective. The Delegation expressed its belief that, to that end, the
Committee should continue discussion towards establishing an international framework that
could be accepted by a large number of countries.

181. The Delegation of China thanked the Secretariat for organizing an information sharing
session. The Delegation considered that such a session could facilitate sharing of
experiences by Member States on the subject under consideration, and could assist
Member States to deepen their understanding of the issue. The Delegation considered that
the issue of confidentiality of communication between clients and their patent advisors was
of the interest for countries of different sizes. The Delegation observed that Member States
had different degrees of knowledge on that issue: some countries had already advanced in
that field, but in some other countries, patent advisors did not have privilege and lacked
enough experiences in that area. In its opinion, the issue was closely related to national
legal systems which were quite different from country to country. The Delegation explained
that, with respect to the Chinese legislations, for instance, attorneys did not have a right to
reveal any elements or contents requested by the clients. According to the Delegation,
while it was a kind of norm and obligation, it was not privilege. The Delegation further
observed that some other countries might not have such provisions in their national laws.
Therefore, the Delegation was of the view that Member States had to respect the legal
traditions of different countries to let the national law decide whether a country could apply
the privilege system. In its opinion, the time was not mature for the Committee to solve that
problem at that point.

182. The Delegation of the United Kingdom stated that cross-border aspects of the topic
under discussion were of particular importance to the United Kingdom and to its users.
For that reason, it supported the statements made by the Delegation of Estonia on behalf
the EU and its Member States and Group B. The Delegation noted that in response to the
recent Circular, No. 8653, inviting Member States to submit information, it had submitted
updated information on existing UK law. It explained that in summary, the wording of
Section 280 of the 1988 Copyright, Designs and Patents Act meant that patent attorney
privilege was confined to communications with patent attorneys registered in the

United Kingdom and with European patent attorneys. The Delegation clarified that privilege
was not extended to other foreign patent attorneys, but patent attorneys who were lawyers
were covered by solicitors privilege. The Delegation welcomed further work on a
comprehensive review of case law from other jurisdictions, and further studies on that
matter.

183. The Delegation of Switzerland stated that, in its country, patent attorneys had been
subject to professional confidentiality since entering into force of the Federal Act on Patent
Attorneys on July 1, 2011. The Patent Attorneys Act was part of the broad reform of patent
law in Switzerland started in 1998. The Delegation noted that the new legislation had
significantly improved the standing of patent attorneys in Switzerland and abroad by means
of regulating the use of the professional title, and introduction of a statutory client-patent
attorney privilege. The Delegation explained that before the enactment of the Patent
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Attorneys Act, the training and qualification of patent attorneys had not been regulated in
Switzerland. It further noted that since even unqualified persons could perform the actions
of a patent attorney and carry that title, their clients had been put at risk of receiving
incomplete and incompetent advice and representation with existential consequences. The
Delegation further explained that the Swiss legislators also noted the increased demand of
guality advice and representation due to the massive international linkages in patent
prosecution and enforcement. The Delegation observed that the lack of professional
regulations had put Swiss patent attorneys and their clients at risk to be obliged to disclose
secret documents during the court proceedings in other jurisdictions, while their counterpart
was able to claim professional secrecy. To resolve that problem, it was prescribed that
courts in other jurisdiction accepted the professional secrecy of a foreign patent attorney,
provided that his country of origin had similar level of secrecy protection, or the patent
attorney had equivalent function and qualification as a patent attorney in the country of the
court proceeding. Enshrining that into law, the Swiss legislators sought to improve the
initial position of a Swiss patent attorney and the clients in cross-border situations. The
consultation of the draft of the Patent Attorneys Act took place in 2006. While it had been
widely supported, critics had been the negative impacts on the freedom to pursue
professional activity. According to the Delegation, concerns about higher costs for
professional advice and representation that would burden small and medium sized
companies were raised. The Swiss Parliament adopted the Patent Attorneys Act in 2007,
which underlined the understanding that qualified expert advice in patent matters was key
for Switzerland and innovation. Under the Swiss Patent Attorneys Act, only persons with
proven expertise were allowed to use the professional title of a patent attorney. Before
taking up that occupation, they must register themselves in a patent attorney register and
prove that they possessed the required professional qualifications. The Delegation
explained that such rules allowed the public to choose a professional and competent
service provider. In addition, it served to protect concerns of the person being advised by
imposing an obligation of professional secrecy on patent attorneys. The Delegation
observed that the secrecy obligation reflected the fact that patent attorneys received highly
confidential information during consultation and representation, which included information
on inventions before patent application or business secrets associated with the invention.
The Delegation explained that, for the client, it was of great economic importance that such
information was protected. In its opinion, the client needed to unreservedly trust in the
confidentiality of the patent attorney in order to disclose all relevant information. With the
view to increasing international trade and related IP questions, according to the Delegation,
the Swiss provision on professional secrecy was to improve the situation in the cross-
border court proceedings in other jurisdictions, involving a Swiss patent attorney. Noting
some positive impact of the statutory Swiss patent attorney-client privilege, the Delegation
referred to the case before the District Court of New Jersey, where the court had applied
the US privilege to a Swiss patent attorney, with a reference to the amended Swiss Patent
Law and Article 160 of the Swiss Code of Civil Procedure. The Delegation noted that prior
to the enactment of the Patent Attorneys Act, another court had denied such privilege, and
a Swiss patent agent, his client and a Swiss in-house council had not been protected by
professional privilege. The Delegation highlighted that although the professional secrecy
had a national character, it could not be maintained in the cross-border situations. In its
opinion, the present situation at the international level showed that adequate regulations for
the protection of confidentiality did not exist in every country. The Delegation was of the
view that in many countries where it existed, the protection was not always applied to
foreign patent attorneys or did not apply to them to the same extent as to the domestic
professionals. The Delegation therefore stated that such a situation was unsatisfactory with
respect to legal certainty and predictability, and did not provide the safeguard for sensible
information and trust in the client-patent attorney relationship. The Delegation believed that
a full and frank conversation between the patent agents and their clients under that
circumstance was not possible. In its view, that compromised the quality of legal advice
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with an impact on patent prosecution and the quality of patents. The Delegation reminded
the Committee that it had proposed to pursue future work based on soft law regarding the
cross-border aspect of the client-attorney privilege, which might contain general definitions
of key terms, such as patent advisor or privileged information, and the minimum standard of
the privilege. The Delegation considered that such a soft law framework might serve as a
template for national laws, and would provide a flexible approach that allowed adapting
national legislations in accordance with the national legal background and needs. As a way
forward, the Delegation stated that the work of the Committee could focus on how foreign
patent attorneys were protected in other jurisdictions.

184. The Delegation of the Republic of Korea emphasized the importance of the client-
patent advisor privilege, particularly when it came to cross-border lawsuits, since
international disputes over patent rights were globally being increased. The Delegation
considered that in order to have an invention to be protected effectively in the global
market, a full consideration should be given to confidentiality-based communication
between a patent advisor and his/her client and preservation of confidentiality. The
Delegation expressed its belief that the subject under the present agenda item could be
effectively and desirably discussed in the SCP meetings. In its view, even though each
Member State operated different legal systems, confidentiality of communication between a
patent advisor and a patent applicant with good will should neither be harmed nor invaded
due to the different legal systems. The Delegation expressed its hope that each Member
States would make efforts to get involved in the discussion constructively with open mind.

185. The Delegation of India noted that the attorney-client privilege did not apply to patent
agents in India. It explained that the patent agents were not necessarily advocates, and
that persons who had the degree in science or engineering could practice before the patent
office as authorized patent agents, once they passed the qualification examination. The
Delegation stated that the Indian Evidence Act only provided protection for advice from
lawyers or advocates from being disclosed during the court proceedings, and that patent
agents having scientific or technical background did not qualify for such protection. The
Delegation therefore considered that no requirements in that regard should be required at
the international level.

186. The Delegation of Australia stated that its legislative provisions afforded foreign
innovators privilege, and thus communications with patent attorneys in their own country
and with Australian patent attorney were privileged when they sought protection in
Australia. The Delegation however noted that when the Australian clients sought protection
of their intellectual property overseas, they could not be confident that their confidential
communications, even with their local patent attorneys in Australia, would be protected from
disclosure in foreign court proceedings. The Delegation explained that Australia had made
revisions in its law in 2012: the Raising the Bar Act of 2012 had introduced the cross-
border recognition of privilege for advice from non-lawyer patent and trademark attorneys,
which had come into effect on April 15, 2013. According to the Delegation, those
amendments to the Patents Act and the Trademarks Act extended privilege to overseas
attorneys who were authorized to provide intellectual property advice, and better aligned
privilege communications between lawyers and their clients with those between patent and
trademark attorneys and their clients. The Delegation expressed its belief that free and
frank communication between clients and their patent attorneys was essential to good,
clear, and well-articulated patent applications. In the context of the global patent system,
the Delegation was of the view that high quality professional representation led to well
drafted specifications, greater certainty in the validity of granted patents, and importantly,
an increase in the quality of information disseminated to the public for the purpose of further
innovation.
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187. The Delegation of Chile reiterated that the regulation of the subject under discussion
was a question that corresponded to the domestic legislation of each country. The
Delegation noted that, in Chile, the confidentiality between clients and their patent advisors,
whether they were lawyers or not, was covered by the mutually agreed terms between them.
It explained that such “confidentiality contract” was one of those that were called “unnamed
contracts” i.e., it was not expressly regulated and was governed by the principle of the
autonomy of the will, typical of private law. The Delegation further noted that in terms of
confidentiality between clients and their patent advisors, certain ethical obligations for
lawyers, which were found in the Professional Code of Ethics of the Bar Association,
including provisions for both confidentiality and the professional secrecy, were also
applicable. According to the Delegation, the Political Constitution of Chile stated that
professional associations should be empowered to hear complaints against the ethical
conduct of their members, and their decisions might be appealed to the respective Court of
Appeals. The Delegation further clarified that with respect to lawyers who were not
associated, it was stated that they would be tried by the ordinary courts. Furthermore, the
Delegation informed the Committee that the jurisprudence of the Supreme Court of Justice
had guaranteed in its rulings the reserved nature of the documents that were exchanged
under the professional secrecy of the lawyer. The Delegation stated that it was available to
share more information on how the topic was addressed in Chile, if it was of interest to other
delegations.

188. The Representative of UNION stated that the Committee should continue exchange
of experiences on that issue, which would lead to positive results of the better
understanding of the matter. The Representative noted that UNION was an association of
practitioners from different European countries in the field of intellectual property, that was,
individuals whose principal professional occupation was concerned with patents,
trademarks and designs and who carried on their profession independently or as
employees. The Representative stressed that UNION represented IP practitioners from all
European countries, including Ukraine and the Russian Federation, and not only from the
European Patent Convention (EPC) Member States. The Representative further noted
that, most importantly, UNION did not represent simply the clients who were IP owners, but
was concerned about the public interest, which was always a goal in its studies. The
Representative noted that it had produced a position paper on client-attorney privilege for
patent advisors. She stated that client-attorney privilege in the IP context should be
considered as the right to resist requests from authorities or other parties to disclose
communications between a person and that person’s IP advisor. Based on its experience,
UNION considered it unacceptable that IP professionals who were obliged to keep
information confidential under one national law might face even criminal prosecution in
other countries for complying with that obligation. With regard to the WIPO study on the
patent attorney privilege, the Representative stressed that any further discussion would
enhance the issues at hand. The intension of UNION, she stated, was to stress practical
issues so as to help finding the best possible formulation for a common agreement. The
Representative endorsed the position that had been taken by AIPPI. Referring to the joint
proposal that had been prepared by the AIPLA, AIPPI and FICPI, the Representative
produced some specific comments on practical points, as follows. Firstly, as regards the
notion of intellectual property advisor, the Representative noted that the qualification of an
IP advisor could be clarified further, and that the following should be taken into account:

(i) contrary to common law countries, in many civil law countries, there was generally no
protection for in-house counsels, since they were considered to be a separate profession
and did not enjoy the same status and protection as an independent patent attorneys.
Secondly, the Representative stated that in some countries, it could be unclear whether a
patent attorney was a qualified professional or not. For instance, in Sweden, the title
“patent attorney” was not protected, thus anyone might say that he/she was a patent
attorney, even though they had not possessed relevant education at all. The
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Representative further noted that in other countries, communications with third parties
might be covered by privilege. For instance, in the United Kingdom, the privilege covered
communications between a lawyer or client and a third party which came into existence for
the dominant purpose of being used in connection with actual or pending litigation (litigation
privilege). The Representative explained its position that the IP advisor should be a
gualified professional duly authorized in accordance with domestic law and to whom there
was adequate regulation. In that respect, the Representative considered it beneficial If
each country could provide WIPO with the specific categories of advisors whose clients
benefited from privilege under that standard. The Representative then commented on the
second issue, i.e., which intellectual property rights were covered by the client-attorney
privilege. The Representative expressed her belief that the expression “any matters
relating to such rights” could be clarified, and could be enhanced by including some
examples that would allow the reader to understand the full scope of that definition. Thirdly,
as regards the issue of communication, the Representative commented that the wording
could be enhanced as follows: communication includes any communication made by any
means (for example, oral, written or electronic record), irrespective of the country of origin
of that communication, whether it is transmitted to another person authorized to receive
such communication or not. Concerning professional advice, the Representative
suggested that the reference to “mere statements of fact” could be further explained in
order to avoid misinterpretation of the scope of the exception. Furthermore, the
Representative highlighted that there were already specific limitations which covered
communications from patent attorneys. For instance, in the contents of the future Unified
Patent Court (UPC), the Proposed Rule 287 provided that advice from lawyers and non-
lawyer patent attorneys were privileged, from proceedings before the UPC. In addition,
Rule 153 of the Implementing Regulations under the European Patent Convention (EPC)
provided that advice from professional representatives to client were privileged from
disclosure in proceedings before the European Patent Office. The Representative then
presented two examples of specific cases regarding the application of that specific rule.
The first example was that Article 64-3 of the EPC made reference to the national law in
case of infringement of a European patent, and therefore, that provision expanded
significantly the scope of such protection by national laws. The second example was that
Rule 153 had been amended under the French law on October 21, 2008, and the amended
version had entered into force on April 1, 2009. Consequently, in the view of the
Representative, it was unclear if the privilege was applicable to communications/advice
given before that date. Considering the above, the Representative was of the opinion that it
would be very difficult to implement the system which prevented States from limiting or
varying the scope of the privilege. The Representative believed that the weakest protection
which could not be abolished by the State in any circumstances would be the best solution,
provided that it did not reduce the protection provided in clause 2 of the joint proposal by
the AIPLA, AIPPI and FICPI.

189. The Representative of FICPI referred to the joint proposal that had been brought
forward together with AIPPI and AIPLA, and expressed its appreciation for the statement
made by the Representative of UNION. The Representative stated that he clearly saw the
cross-border impact of the issue on his everyday practice, especially in relation to clients of
patent attorneys. The Representative noted that the impact was very grave, regardless of
the location of patent attorneys and of patent owners. In addition, the Representative
expressed its appreciation to the Delegation of the United Kingdom for bringing its position
forward.

190. The Representative of JPAA expressed his strong belief that the so-called attorney-
client privilege was a very important legal concept, as it protected important trade secrets
from disclosure to third parties. Noting that the privilege was not used to hold the important
prior art from patent offices, the Representative explained that under the Japanese Civil
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Procedure Code, patent attorneys were not forced to give testimony, if a given question
was related to confidential information known through the course of his/her work. The
Representative also noted that patent attorneys could also reject the production of
documents which related to such confidential information. Furthermore, the Japanese
Patent Attorneys Act prescribed the confidentiality obligation of patent attorneys. The
Representative highlighted that the purpose of those provisions was, in essence, to protect
clients’ confidential information. Given the importance of the issue, the Representative
hoped that the discussion on client-patent advisor privilege would continue further in the
SCP with all Member States participating in the discussion. The Representative expressed
his belief that a so-called soft law approach, or setting minimum standards, would be a
good way to resolve the issue.

191. The Representative of AIPPI, supporting the statements made by the
Representatives of UNION and FICPI, stated that AIPPI maintained its position that the
SCP should continue its consideration on the question under discussion. In his opinion, the
issue was important, because it was about trust between the client and his patent advisor.
He observed that if there was no certainty of confidentiality, there would be no trust
between the client and his patent advisor. In his view, that would go against the
transparency that every SCP member and observer desired to see.

AGENDA ITEM 11: TRANSFER OF TECHNOLOGY

192. The Delegation of Switzerland, speaking on behalf of Group B, stated that it
acknowledged the utmost importance of transfer of technology and WIPQO’s work regarding
that matter. The Delegation was of the opinion that intellectual property helped to promote
transfer of technology on voluntary and mutually agreed terms, which led to wide
dissemination of technologies for society’s benefits. The Delegation observed that for a
number of years, WIPO had been engaged in a multitude of transfer of technology-related
activities that had benefited low and middle income countries, which had been extensively
considered at the CDIP. At the twentieth session of the CDIP, a list of WIPO activities and
resources related to technology transfer had been discussed. Likewise, a compilation of
technology exchange and licensing platforms had been submitted to the CDIP. The
Delegation further recalled that the joint proposal by Australia, Canada and the

United States of America, which showed how WIPO should proceed in that field in order to
ensure sustainability of results of the Project on IP and technology transfers, had been
approved at the earlier session and had been the subject of further discussion at the
twentieth session of the CDIP. Group B believed that concrete issues and activities related
to the role of WIPO in technology transfer should be discussed at the CDIP, rather than
during the SCP sessions. In its opinion, the CDIP was more competent to handle concrete
projects, and the SCP should avoid duplication of work. Moreover, the Delegation stated
that Group B did not want to prejudge the CDIP’s outcome.

193. The Delegation of Georgia, speaking on behalf of the CEBS Group, reiterated the
importance it attached to Agenda Item 11 and acknowledged the role of WIPO in promoting
the technology transfer. The Delegation therefore welcomed the decision to hold a sharing
session on patent law provisions that had contributed to effective transfer of technology.
The Delegation expressed its belief that while the transfer of technology was an enabling
factor in fostering development, the CDIP was the space where the issues should be
discussed, taking into consideration the recent successful developments with respect to the
technology transfer issue at the CDIP. In its view, the Committee needed to avoid any
duplication.
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194. The Delegation of Estonia, speaking on behalf of the EU and its Member States,
stated that transfer of technology was an important factor in fostering development. The
Delegation therefore welcomed the decision of the SCP at its twenty-sixth session to hold a
sharing session on patent law provisions that had contributed to effective transfer of
technology. However, considering that the CDIP had produced an excellent overview of
the work that WIPO had been performing in that area, the Delegation stated its position that
the SCP should avoid duplicating the efforts of the CDIP in that respect. The Delegation
noted that during the twentieth session of the CDIP, the Secretariat had introduced the
compilation of technology exchange and licensing platforms contained in

document CDIP/20/10 Rev. The Delegation considered that such information was
extremely useful in obtaining an overview of the situation and informing WIPQO’s work in that
area, and was glad to see the relatively big number of national, regional and international
platforms covered in that non-exhaustive compilation. The Delegation drew attention of the
Committee to the fact that out of the five relevant regional networks and platforms covered
in that compilation, two were located in Europe and hosted by the European Commission,
which, in its view, indicated the importance attached by the EU to the issue of technology
transfer. In addition, the Delegation took note of the various changes related to technology
transfer and licensing platforms identified in the document, and acknowledged the need to
keep in mind that those challenges posed particular difficulties in developing countries and
LDCs. The Delegation continued to support updating WIPQ’s web page regarding
information on national, regional and international technology exchange and technology
licensing platforms.

195. The Delegation of Costa Rica, speaking on behalf of GRULAC, reiterated that the
SCP should continue considering the agenda item on transfer of technology, looking at
cases in which patent law provisions had contributed to effective transfer of technology and
the forms that would make patent information available to the public.

196. The Delegation of Senegal, speaking on behalf of the African Group, supported the
agenda item on transfer of technology. The Delegation considered that transfer of
technology played a catalyst role in the development, and promoted innovation as well as
skills and know-how in developing countries and LDCs. The Delegation recalled that the
WIPO Development Agenda had a whole chapter on transfer of technology from
Recommendations 24 to 32. The Delegation was of the opinion that in accordance with
Recommendation 25 the Committee should study regulations on intellectual property
required for transfer and dissemination of technology for the benefit of developing
countries, and appropriate models that would enable those countries to fully understand the
various different provisions with regard to flexibilities in international agreements from which
they might benefit. As the SCP dedicated to study patent issues, the Delegation
considered that it had an important role to play with respect to the issues relating to transfer
of technology, independent from what other bodies or Committees did under their own
mandate and their own methodologies of work. It observed that the approach of the SCP
was not a project-based approach, but was ongoing work unlike that of the CDIP. In its
view, the SCP was the perfect place to have an ongoing study on transfer of technology
regarding patents, and thus transfer of technology needed to remain on the agenda of the
SCP. The Delegation encouraged the SCP to go into depth on the issue of transfer of
technology that related to patents. In that light, the Delegation welcomed the sharing
session and thanked the Secretariat for its work.

197. The Delegation of Brazil expressed its belief that the topic on technology transfer
opened many avenues of opportunities for the Committee to explore. The Delegation
observed that the creation of intellectual property rights, particularly the patent system, had
been supported by sound economic theory: creative work and innovation had
characteristics of public goods; therefore, in the absence of intellectual property protection,
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there was a risk of underinvestment in socially beneficial creative and innovative work (so
called “market failure”). The Delegation noted that the patent system allowed market-driven
decentralized decision-making, which ultimately contributed to the creation and
dissemination of technology and consequently, the increase in standards of living. The
Delegation however considered that the system was not perfect, particularly in areas where
the market alone might not provide adequate incentives, such as the cure of neglected
diseases. The Delegation further highlighted that although IP was one of the tools available
in the development of new technologies, they were not synonymous. In its opinion, the
patent system was only a proxy of innovation, one that had to be evaluated case-by-case.
The Delegation noted that the state of the art literature highlighted that the development of
new technologies hinged upon the establishment of an effective tailor-made IP law in
tandem with other appropriate regulatory policies. It pointed out that studies showed that
the right balance and fine tuning among those policies produced a positive correlation
between R&D expenditures and innovation. Notwithstanding the great strides made by
developing countries and LDCs in the last decades to improve their innovation systems, the
Delegation observed that high-income countries still represented approximately 65% of the
world total R&D investments. In that light, the Delegation considered that the SCP could
play an important role to bridge the remaining gap between developed and developing
countries. The Delegation stated that Brazil was aware that the term “technology transfer”
encompassed a whole host of mechanisms, which went far beyond the licensing of patents,
such as cross-border trading, mobility of skilled labor, foreign direct investments (FDI),
international licensing, R&D alliances, etc. The Delegation further noted that WIPO, as a
specialized agency of the United Nations, should take into consideration the language
reflected in the Agenda 2030, adopted by all UN members at the highest level: “Promote
the development, transfer, dissemination and diffusion of environmentally sound
technologies to developing countries on favorable terms, including on concessional and
preferential terms, as mutually agreed (SDG 17.7). Moreover, the Delegation believed that
Articles 7 and 66.2 of the TRIPS Agreement should serve a basis for the discussion in the
SCP, i.e., “Developed country Members shall provide incentives to enterprises and
institutions in their territories for the purpose of promoting and encouraging technology
transfer to least developed country Members in order to enable them to create a sound and
viable technological base.” In its opinion, the Committee should not forget
Recommendations 25, 28, 29, 30 and 31 of the WIPO Development Agenda, which all
pointed to the same direction of highlighting the transfer and dissemination of technology in
a manner conducive to social and economic welfare, to the benefit of all countries, without
exception. In that regard, the Delegation welcomed the sharing session on the contribution
of patent law provisions to technology transfer, based on a GRULAC's proposal. The
Delegation expressed its belief that the SCP session should further continue promoting
sharing sessions on that issue, in accordance with the Committee’s mandate.

198. The Delegation of Iran (Islamic Republic of) stated that transfer of technology was a
signature subject in the agenda of the SCP. Consequently, the Delegation considered that
the SCP should understand the opportunities and the challenges faced by technology
transfer through holding discussions and sharing information in order to enhance free and
efficient flow of technologies and to promote science and technology innovation. The
Delegation was of the view that in order to strike a balance between the rights and
obligations of right holders and third parties, and the protection and enforcement of patent
rights vis-a-vis disclosure of inventions in the patent specifications, patent systems should
be conducive to the social economic development. In its view, the requirement of
sufficiency of disclosure had the potential to play a basic role in national innovation
systems, and it was a crucial component of transfer of technology and proper functioning of
the patent systems. Having in mind the differences between the subject of transfer of
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technology in the CDIP and the SCP, the Delegation, along with GRULAC, the African
Group and the Delegation of Brazil, supported the topic of transfer of technology in the
agenda of the SCP. The Delegation further noted that it looked forward to the sharing
session on patent law provisions that had contributed to the effective transfer of technology.

A sharing session on patent law provisions that contributed to effective transfer of
technology

199. The Delegation of the United Kingdom believed that the global exchange and
development of technologies was crucial to the economic growth and the wellbeing of
societies in all countries. The Delegation considered that the relevant provisions of the
1977 Patents Act, which related to sufficiency of disclosure in patent applications, helped to
ensure the transfer of technology by making valuable information about new developments
widely available. The Delegation informed the Committee that the details of the UK law and
practice in that area were summarized in document SCP/22/4 and available on the

SCP website. The Delegation explained that the examiners in the United Kingdom used
sufficiency as a tool to ensure the scope of protection of granted patents corresponded to
the patentees’ contribution to the art. It further noted that its examination guidance was
provided in the Manual of Patent Practice and other guidelines, which were publicly
available on its website. The United Kingdom third party observation service had also been
expanded to cover the question of sufficiency, providing third parties in the United Kingdom
with a low cost route to challenging a patent if they believed that it did not explain an
invention clearly and completely enough. Furthermore, the Delegation stated that another
mechanism for encouraging the sharing and exploitation of patented technology was
through the licensing of patents. The Delegation highlighted that the license of rights
scheme in the United Kingdom, provided for in the United Kingdom Patents Act, was an
important way of supporting that aim. In its opinion, the license of rights encouraged
voluntarily licensing of technology and knowledge exchange, as the patent owners were
offered a significant reduction of renewal fees. The Delegation explained that third parties
were able to search information on such licensing on its website. Since the introduction of
that database, the Delegation continued, the increase in the license of right requests filed
had been observed. Around 2% of in force patents in the United Kingdom were currently
available for license of rights. The Delegation stated that the information on over 8,200
patents was currently being shared in that way. The Delegation observed that an effective
IP system was essential to knowledge exchange between businesses and universities, and
patents could help universities to secure business partners and funding. In its view, they
were also a vital tool for commercializing ideas. It highlighted that the UKIPO provided a
whole range of tools for universities and businesses, wanting to make the most of their IP
and to commercialize their inventions. For example, in the United Kingdom, the Lambert
Toolkit, which had been developed with a number of bilateral partner countries, provided
guidance and model agreements for IP generated in collaborative exchanges.

200. The Delegation of France referred to a new user service which had been established
in 2017 by the French national patent office. It explained that an electronic platform,
“bourse brevets”, helped to put into contact possible licensors and licensees. The
Delegation informed the Committee that if a holder of a patent wanted to exploit the patent
through a technology transfer licensing, the bourse brevets could assist them in finding
potential licensees. Similarly, if there was innovative technology which was sought, the tool
could help to find those technologies that had been available for licensing. It also had a
teaching component about granting licenses, a confidentiality agreement model and other
things. In addition, the Delegation clarified that the aim of such a system was providing
further impetus to small and medium sized businesses.
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201. The Delegation of China stated that since free flow of technologies worldwide played
a very positive role for the economic growth and social development, the Chinese
government had paid high attention to the use of technologies and to the supportive role
played by the patent system. Thus, China had enacted the law on promotion of
technologies, in which there was one provision that provided use of technology and IP
related information as well as the public service related to the search tool and the
management of IP, which was considered as the criteria for the establishment of projects.
With respect to the IP laws, the Delegation stated that there were also provisions regarding
transfer of technology and licenses, and that some new recommendations on the complete
use of technologies, which had been still under consideration and had not been established
as the formal regulations yet, were contained in the fourth revision of the China’s patent
law. The Delegation explained that they related to the open licenses, the basic framework
of which was as follows: firstly, if a right holder wanted others to use his patented
technology, the right holder could use a platform, declaring that he/she was willing to
license his/her patent under the declared royalty fee. If the person who was interested in
that patented technology and accepted the requested licensing fee and other conditions,
that person should notify the rights holder in written form. The Delegation expressed its
hope that, in such a manner, the cost of licensing could be reduced and the linkage
between the patented technology and the use of it could be promoted, so that the patent
system could play a positive role in transfer of technology. While it required more
consultations and discussions, the Delegation hoped that the said recommendations could
be included in its patent law. With regard to the use of technology, the Delegation expected
the SCP to focus on the difficulties faced by developing countries and seeking solutions
through sharing experiences and successful cases. The Delegation considered that the
SCP should work on an operational model law for reference to Member States, which, in
the view of the Delegation, was also within the mandate of the SCP. In its opinion, in
comparison with the CDIP, the SCP had more experts in the field of patent law, and
therefore could have discussions in the area of transfer of technology.

202. The Delegation of Chile stated that transfer of knowledge was one of the principal
functions that the intellectual property system had. It noted that the patent system was a
repository for accumulated knowledge, and that such accumulated information needed to
be conveyed to the rest of society for its use. The Delegation stated that, in Chile, there
were a number of law provisions which encouraged transfer of technology, for example, the
publication of an extract from a patent application, once it had gone through the official
examination of the admissibility. The Delegation noted that the presentation of a
descriptive coverage of the patented invention and drawings (if necessary), which included
a description of the embodiments that were the examples of the application of the claimed
invention, should allow people to reproduce the claimed invention without having a need to
have any other background. The Delegation continued that the example of a description
consisted of a detailed explanation of at least one way of implementing the claimed
invention, and it needed to be illustrated or supported by the use of drawings, if applicable.
At the same time, the Delegation noted, the patent application should be accompanied by
an abstract, which contained a summary of the invention, an indication of the technical
sector and the industrial areas of application. The Delegation explained that it should be
presented in a format which the patent office provided to the public as a template. The
abstract essentially covered the technical problem, its solution and its application, and
could also include a representative figure of the invention. As to the drawing of the
invention which might be presented, if applicable, the Delegation noted that they should be
submitted separately in sufficient details for the inventions to be reproducible. The
Delegation finally stated that a patent application should also include some bibliographic
facts, which allowed for prior art search using key words from the title, inventor or patent
holder. The Delegation stated that INAPI was responsible for protection of industrial
property and had the duty of dissemination of information it had generated. It further
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observed that the law creating INAPI stated that it should carry out the dissemination of
knowledge under industrial property. The Delegation informed the Committee that, through
those functions, INAPI had developed a series of initiatives which were directly linked to the
effective transfer of technology. In that connection, the Delegation highlighted the following
activities: distance learning courses on industrial property; the periodic publication of
bulletins with technologies that were in the public domain; and recently, the opening of two
regional offices located in important industrial centers in the country in order to meet the
needs of its users more directly. Finally, the Delegation reported on its two electronic
platforms. The INAPI Proyecta dealt with transfer of technology and dissemination of
information, providing opportunities to innovate and create through the use and
management of industrial property. On another platform, national institutions and
innovators could find information about industrial property, and they could connect with
people who were interested in using inventions commercially. The Delegation considered
that those tools allowed for technology transfer, because they raised not only the visibility of
the patent registry but also the usefulness of those patented inventions.

203. The Delegation of Australia referred to the activities under the WIPO/Australia Funds
in Trust (FIT), which were aimed at supporting technology transfer and building
collaborative linkages between stakeholders. The Delegation noted that, through the FIT, it
was helping support the WIPO Re:Search program. While that did not specifically relate to
patent law provisions for enabling transfer of technology, the Delegation stated that it
sought to use the WIPO Re:Search partnerships and knowledge sharing to help combat
global health challenges with respect to neglected tropical diseases, malaria and
tuberculosis, which affected many LDCs. In the area of technology transfer, the
WIPO/Australia FIT, through a partnership with BIO Ventures for Global Health (BVGH),
was helping to place further eight research scientists from Bangladesh, Papua New
Guinea, Tanzania, Indonesia, and Kenya into leading Australian medical research institutes
so that they could take the knowledge and skills back to their home countries. The
Delegation further stated that, through the FIT, there had been other activities on using IP
to facilitate technology and knowledge transfer, including training courses on successful
technology licensing, patent drafting, IP valuation and creation of a tool box for technology
transfer offices at universities and research and development (R&D) institutions. The
recipients of those trainings so far included Vietnam, Thailand, Indonesia, Malaysia, the
Philippines and Cambodia. In addition, the Delegation explained that the WIPO/Australia
FIT had also been supportive of activities for WIPO GREEN which was a green
technologies platform that connected technology and service providers with those seeking
innovative solutions to the environmental challenges they faced. The Delegation expressed
its support to those initiatives, and considered that those and similar approaches helped to
support the facilitation of innovation and the transfer of technology in a broad and practical
manner, in line with the needs of the participating countries.

204. The Delegation of the United States of America stated that, in its country, the federal
government spent billions of dollars every year for funding research and development
conducted by universities, government research institutions, private businesses and
individuals. As an example, in 2016, the federal government had spent about 70 billion on
non-defense research and development. The Delegation informed the Committee that
about 50% of the academic research was funded by the federal government, as university
research was very important for advancing science, for expanding the knowledge pool and
for its economy. The Delegation observed that that was an important place where
technology transfer came into play. In its opinion, voluntary technology transfer from
universities and other research institutions to industry on mutually agreed terms, and
ultimately to the public, was vital for maximizing the benefits of research. Since university
research was usually carried out in the early stages of development of the technology,
without transferring such research from public research institutions and forming
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partnerships with private companies for further development and commercialization, the
public might not be able to benefit from the research. It therefore considered that
technology transfer was good for the economy of the United States of America, helping to
create new jobs, new products and new companies. In its view, technology transfer
promoted local and state economic development and encouraged maximum participation of
small businesses and non-profits in federally funded R&D efforts. Furthermore, it
encouraged innovation and helped the United States of America maintain its competitive
edge. The Delegation observed that such technology transfer was also good for the public.
In the United States of America, the Delegation noted, hundreds of new products and
technologies, including life-saving medicines originated from public research, were
developed and placed on the market through public and private partnerships. The
Delegation explained that the technology transfer was made possible in large part by the
legislation, commonly called the Bayh-Dole Act, which was codified in the US Code Title 35.
It had passed in 1980 and had become effective on July 1, 1981. The Delegation noted
that it represented a fundamental change in the US government innovation policy, giving
the power to the universities and the small companies to own inventions that they
developed with federal funding and to grant exclusive licenses on those inventions so that
universities were encouraged to collaborate with industry to translate their research results
into products that would benefit the public. The Delegation noted that universities often
obtained licensing income from the inventions, which was typically invested in more
research, in rewarding university scientists, and in supporting the cycle of innovation.
Because the funding was derived from the US taxpayers, the government policy was to
give preference to small businesses. The Delegation further stated that the Act included a
number of safeguards designed to protect the public interest, including the obligation to
disclose each new invention to the federal funding agency and to file an initial patent
application within a certain time period. Furthermore, the government retained under very
narrow circumstances an option to require the patent holder to grant a license to a third
party, or the government might take title and grant licenses itself, which was called the
march-in right. The Delegation, however, noted that no US federal agency had ever
exercised such march-in right. It observed that customized research coupled with enabling
legal environment created by the Bayh-Dole Act had helped to create entirely new
industries, such as biotechnology, where the United States of America upheld a leadership
role. Prior to the passage of the Bayh-Dole Act, the Delegation explained, the federal
government had generally held and retained title to inventions created with federal funding,
and licenses granted to private companies had usually been non-exclusive, as the federal
government itself had not commercialized the inventions. The Delegation noted that, at the
time the law had passed in 1980, the US federal government had held title to approximately
28,000 patents, of which fewer than 5% had been licensed to industry for development of
commercial products. In its view, that meant that American taxpayers had not been getting
the full benefit from the billions of dollars invested in research. The Delegation informed the
Committee that in the past 25 years, more than 11,000 start-ups had been formed, based
on the results of the university research. A majority of those had been located in close
physical proximity to the university, contributing to the local and state economy and
development. It noted that in 2016 alone, 1,024 start-ups had been formed, and 800 new
products had originated from university research and had been introduced into the
marketplace by companies in the private sector. Furthermore, according to the Delegation,
over 200 medicines and vaccines had been developed through public-private cooperation
since the Bayh-Dole enactment. The Delegation noted that university technology transfer
had billions of dollars of direct benefit to the US economy and supported millions of jobs
every year. Inits opinion, the successful example of the United States of America
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demonstrated the importance of having an efficient patent system and clear IP laws that
were conducive to technology transfer and technology commercialization. In addition to the
Bayh-Dole Act provisions, the Delegation noted that the US patent law and patent
regulations provided for patent fee reductions for universities and small or micro entities,
which encouraged licensing by those entities.

205. The Delegation of Nigeria aligned itself with the statement made by the Delegation of
Senegal on behalf of the African Group. As a general statement relating to the agenda
item, the Delegation expressed its belief that transfer of technology was an important issue
for Member States and should be maintained in the agenda of the SCP. The Delegation
reiterated its position that a discussion on transfer of technology and its relationship with
the patent system should progress beyond the preliminary stage, particularly on the issue
of sufficiency of disclosure with respect to transfer of technology.

206. The Delegation of Colombia pointed out that its new law No. 1838 of 2017, which
aimed at promoting research in public universities, had been made available on the WIPO
Lex website. That new law, which was called a spinoff law, made it possible to develop
technologies associated with basic or applied science in the academic environment to
products having a commercial use in order to benefit the society. According to that law, the
Delegation explained, spinoff companies which came about from higher education
institutions could own intellectual property rights to ensure that their developments could be
protected through mechanisms such as patents or trade secrets. The Delegation
highlighted that professors or researchers from those higher education institutions could be
part of such a company, without having any kind of conflict of interest in receiving
remunerations from the company, which was not possible in Colombia under the previous
law.

AGENDA ITEM 12: OTHER ISSUES: INFORMATIVE SESSION ON LEGISLATIVE
ASSISTANCE IN THE FIELD OF PATENTS AND RELATED CAPACITY BUILDING

207. The Secretariat presented its activities regarding legislative assistance in the field of
patents and related capacity building.

208. The Delegation of Colombia expressed its appreciation to WIPO for the assistance
provided to inventors. Noting that Colombia was the first beneficiary country of the Inventor
Assistance Program (IAP), it noted that it had been very successful and had enabled
inventors in Colombia to navigate the patent system with clear guidance from the lawyers
undertaking that initiative. The Delegation noted that Colombia had many times used the
legislative assistance by WIPO, particularly since 2000. The Delegation observed that it
had requested specific assistance, which had been bilateral, neutral and absolutely
confidential. Noting that not only in Colombia did it have WIPO assistance for issues with
regard to patent rights, the accelerated patent procedures, utility model rights and other
substantive issues related to IP rights, the Delegation stated that when Colombia had
decided to bring in international trade standards, WIPO had provided legislative assistance
for implementation of those criteria and many elements that were part of the international
patent law. In its view, interpretation of the law was not the issue, but assistance within the
international framework was valuable. In addition, the Delegation highlighted the fact that
any Member States could benefit from the legislative assistance.

209. The Delegation of Belarus stated that in 2015/16, the Republic of Belarus had been
working on an amendment of its patent law, and had received a number of requests and
guestions from patent attorneys and stakeholders. On the basis of those questions, the
Delegation explained that WIPO had organized a regional seminar in Minsk, during which
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delegates from other countries of the region had shared their own experiences with regard
to their implementation of the Patent Law Treaty (PLT). The Delegation observed that the
seminar was very useful for its country and was significant in its accession to the PLT, since
the experts from Belarus who had participated in the seminar had gained knowledge as to
how they could adapt their law to the requirements under the PLT. The Delegation further
stated that in order to bring the PLT into its national legislation, Belarus had used WIPQO’s
very detailed comments on its legislation in relation to the PLT. Furthermore, the
Delegation noted that additional in-depth consultations had been held with the WIPO
Secretariat in relation to limitations to patent rights. The Delegation expressed its
appreciation for the high quality work of the WIPO Secretariat, and appreciated the
legislative advice given in its national language, which had helped better understanding of
the content of the advice.

210. The Delegation of the Dominican Republic expressed its appreciation to WIPO for the
assistance it had provided and for the guidance on normative issues. The Delegation
explained that in response to its request for technical assistance, the Dominican Republic
had received a WIPO mission in 2011, and an analysis of legal provisions had been
undertaken in 2016.

211. The Delegation of Iran (Islamic Republic of) stated that it attached great significance
to the technical assistance provided by the Secretariat to Member States as a useful tool
for capacity building and increasing knowledge to address their national needs and
priorities. The Delegation noted that it had already benefited from such programs, and
looked forward to receiving more benefits. As regards the IAP, the Delegation requested
more information about that program.

212. The Delegation of Switzerland, speaking on behalf of Group B, welcomed the
opportunity for WIPO’s legislative assistance in the field of patents and about related
programs and tools that each individual Member State might use. It observed that WIPO
was the competent organization to provide legal policy and technical expert advice on
intellectual property, including patents. It was of the view that, where necessary, WIPO was
in the position to consult or cooperate with other UN agencies or intergovernmental
organizations in order to provide thorough advice and assistance. In its opinion, WIPO’s
legislative assistance was tailor-made and demand-driven, taking into consideration the
individual needs of a country. In that respect, the Delegation considered that it complied
with the principles of the Development Agenda, and that the assistance provided wide
flexibility for developing projects and activities. The Delegation emphasized that the active
participation of a country was crucial for a successful implementation of the technical
support. As the solid patent system functioned as a driving force in creativity, the
Delegation believed that the assistance provided by WIPO in establishing or improving
patent systems helped countries and their stakeholders in the global economy.

213. The Delegation of Senegal, speaking on behalf of the African Group, expressed its
appreciation to WIPO for the activities it carried out in the area of legislative assistance to
Member States. While many African countries had benefited from such activities, the
Delegation highlighted that the technical assistance and legislative assistance had not been
sufficient to enable LDCs and other countries to overcome the challenges they had been
facing. The Delegation explained that, in that light, the African Group had formulated its
proposal in document SCP/24/4, which contained, as the third pillar, a technical assistance,
including legislative assistance. The Delegation believed that the simple fact of having
legislative provisions in a national legislation was not enough to overcome the challenges
that those countries had been facing.
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214. The Delegation of Indonesia, speaking in its national capacity, expressed its gratitude
for the capacity building programs that had been conducted in cooperation with WIPO, and
looked forward to strengthening the cooperation with WIPO in the field of patents. The
Delegation reiterated that the capacity building activities should be development oriented.
It also highlighted that such technical or legislative assistance in developing countries and
LDCs should make full utilization of the flexibilities available to them under the legal
framework that had evolved after 1979 when the WIPO Model Law for Developing
Countries on Inventions had been published. The Delegation raised the issue of the
revision of the WIPO Model Law, and stated that it would be a useful exercise that could
help WIPO to implement its Development Agenda. In its opinion, the revision of the Model
Law should be oriented towards development and give policy options for developing
countries and LDCs in taking full utilization of the flexibilities available to them under the
international legal framework. The Delegation further stated that such a revision should
also consider the different levels of development and to avoid substantive harmonization or
a one-size-fits-all approach.

215. The Delegation of China stated that China had been a beneficiary of the legislative
assistance provided to developing countries. Noting that China had got the assistance from
WIPO when it had developed its first patent law in 1970s, the Delegation took the
opportunity to express its appreciation for WIPQO'’s assistance on behalf of China. The
Delegation recalled that, at that time, the WIPO Secretariat had conducted many times
consultations and discussions with the Chinese delegation: in total, 13 times and more
than 30 hours. The Delegation hoped that such kind of legislative assistance activities
could continue to play an important role for developing countries. The Delegation
highlighted that, at present, China was conducting examiner exchanges with the
neighboring developed countries, and had also conducted training courses. It noted that
in 2016, China had provided training courses for more than 80 examiners from foreign
countries, and more than 100 other officers from developing countries had come to China
for the training. The Delegation explained that in all of those activities, it had also
presented in detail the Chinese patent law. In addition, the Delegation stated that China
had conducted many seminars and workshops to share its experiences with participants
from foreign countries, for instance, the countries of ASEAN and of the African Union.
Based on those practices and experiences, the Delegation considered that the legislative
assistance could help developing countries to better understand the patent system and to
help them to improve their patent system. As each country was in a different situation, the
Delegation believed that Member States needed to strengthen the cooperation among
them, and that the SCP could particularly play a more important role in that regard.

216. The Delegation of Azerbaijan expressed its appreciation to WIPO for the legislative
assistance it had provided to its country. The Delegation noted that in the end of
November 2017, there had been a seminar on the topic of the PLT and its practical
implementation in Baku, which had been organized by WIPO in cooperation with the
authority of Azerbaijan. The Delegation observed that that seminar had provided an
excellent opportunity to clarify issues relating to the implementation of the PLT in its
country, and also to exchange experience with participants from countries that had
implemented that Treaty. The Delegation noted that the seminar was welcomed by the
Azerbaijan authority and all other stakeholders. Furthermore, the Delegation took the
opportunity to thank the delegations that had made interesting and useful presentations
about the inventive step.

217. The Delegation of Ecuador expressed its appreciation to WIPO for its legislative
assistance program. The Delegation informed the Committee that the IAP was launched in
Ecuador on November 13, 2017. It noted that the program had generated great interest in
the general public, and that the establishment of the national committee had involved
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representatives from academia, research, the state and the private sector. To its surprise,
great interest in the program had been expressed by lawyers working in the field of
intellectual property. The Delegation invited other delegations to visit its IAP platform
available at: www.paiecuador.ec.

218. The Delegation of Costa Rica, speaking in its national capacity, stated that it had
benefited from WIPQO’s legislative assistance program for the development of the relevant
legislation in the area of patents. The Delegation noted that it had helped them to work
together with other countries in the region, through which it sought harmonization and
worked on policies for the development and innovation. The Delegation observed that a
demonstration of those efforts was a Central American agreement with the Dominican
Republic on patent examination.

AGENDA ITEM 13: FUTURE WORK

219. The Delegation of Georgia, speaking on behalf of the CEBS Group, stated that the
agenda of the Committee reflected the priorities of different regional Groups. The
Delegation recognized that the Member States had a complex task ahead in order to retain
the delicate balance. The Delegation reiterated that its Group attached a great importance
to the issue of quality of patents. It believed that the issue was at the core of the patent
system. With respect to the topic of confidentiality of communication between clients and
their patent advisors, the Delegation wished to continue work and see advancement on the
recognition of foreign patent advisor’s privilege through a soft law instrument. The
Delegation was ready to continue deliberations on the five main core topics under the
agenda and looked forward to reaching a balanced work program.

220. The Delegation of Indonesia, speaking on behalf of the Asia and the Pacific Group,
referred to the position of its Group on various items on the agenda expressed during that
week. The Delegation highlighted the importance of the work of the Committee, and looked
forward to reaching a future work program satisfactory to all Member States.

221. The Delegation of Costa Rica, speaking on behalf of on behalf of GRULAC, welcomed
the development of a balanced agenda. The Delegation stated that there were two priorities
for its Group: exceptions and limitations to patent rights, and patents and health. At the
same time, the Delegation welcomed the information exchange sessions, which it had found
very useful.

222. The Delegation of Switzerland, speaking on behalf of Group B, as regards the future
work, referred to its statements made under each agenda item. The Delegation looked
forward to seeing the balanced agenda on future work and fruitful discussions to end that
session of the Committee.

223. The Delegation of Senegal, speaking on behalf of the African Group, stated that it had
expressed the position of its Group during the discussions of the respective agenda items
during that week. Noting the importance of the Committee for its Group, the Delegation
reiterated that the main issues for its Group were the issues of exceptions and limitations to
patent rights, transfer of technology, and patents and health. Expressing its wish to continue
to work on those issues, the Delegation stressed that their priority was on the issue of
patents and health, and specifically on the activities contained in its proposal

(document SCP/24/4). Looking towards the development of work program based on that
proposal, the Delegation expressed its commitment towards reaching a balanced work
program.
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224. The Delegation of the Russian Federation, speaking on behalf of the Caucasian,
Central Asia and Eastern European Countries (CACEEC), stated that for its Group, the
guality of patents was one of their priorities. Therefore it supported further discussion of that
issue in the Committee. In addition, the Delegation expressed its support to the proposal of
the Delegation of Spain to conduct a study on inventive step requirement. The Delegation
also proposed that the Committee would continue discussions on cooperation between
patent offices in search and examination. The Delegation further stressed the importance of
continuing to update the webpage on opposition and administrative revocation mechanisms
for development of such systems in various countries. As regards the issue of exceptions
and limitations to patent rights, the Delegation suggested the Secretariat to develop a draft
reference document on the topic of experimental use/research exception. Further noting
that the issue of access to medicines was of particular importance for its Group, the
Delegation stressed the necessity of international cooperation on the issue. However, the
Delegation also stressed that the work on the issue of patents and health should be carried
out within the mandate of the Committee and any overlap of work with other bodies of WIPO
be avoided. As regards the issue of confidentiality of communications between clients and
their patent advisors, the Delegation supported further work to be conducted focusing on
cross-border aspects. Finally, as regards the issue of transfer of technology, the Delegation
suggested that patent-related impediments to transfer of technology be studied.

225. The Delegation of China with regard to future work expressed its belief that it would be
beneficial to carry out thematic research on various topics and collect the legal provisions
and practices of various countries at that stage. The Delegation further stated that it would
be helpful to pay attention to the activities carried out by other international organizations
and to conduct a wide range and extensive information exchange and experience sharing.
The Delegation stated that that would help to deepen understanding and mutual learning
among Member States. With regard to exceptions and limitations to patent rights, the
Delegation noted a high quality of the draft reference document on exception regarding acts
for obtaining regulatory approval from authorities prepared by the Secretariat, and stated
that the document was an important reference for understanding each country’s system.
Regarding the topic of patents and health, the Delegation supported the proposal of the
African Group (document SCP/24/4) and it also welcomed the revised proposal by the
Delegations of Canada and Switzerland (document SCP/27/8). The Delegation stated that
those two proposals had demonstrated that that topic was of common interest to many
countries and that they would be a good basis for future work on the topic. On the issue of
transfer of technology, the Delegation supported the statements made by the Delegations of
Senegal on behalf of the African Group, and Brazil. Specifically, the Delegation was of the
view that the work of the SCP and of the CDIP were not overlapping but complementary,
and that the SCP could have its own focus and develop related work plans. In conclusion,
the Delegation stated that as countries’ national situations and stages of development were
different, their priorities and interests were also different. Therefore, the Delegation stated
that all delegations needed to take a more flexible stand and work together to develop a
work program, reflecting the interests and concerns of all countries, to the extent possible.

226. After some consultations conducted by the Chair, the Committee decided on its future
work as follows:

- The non-exhaustive list of issues will remain open for further elaboration and
discussion at the next session of the SCP.

- Without prejudice to the mandate of the SCP, the Committee agreed that its work
for the next session be confined to fact-finding and not lead to harmonization at this
stage, and would be carried out as follows:
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Exceptions and Limitations to Patent Rights

- The Secretariat will continue working on a draft reference document on
exceptions and limitations. It will submit a second draft reference document on
exception regarding acts for obtaining regulatory approval from authorities to SCP/28.
In this regard the Secretariat will invite Member States to send any additional inputs
with respect to, for example, challenges faced by Member States in implementing the
exception and results of the national/regional implementation. The Secretariat will
prepare a first draft reference document on the research exception, and will submit it to
SCP/29.

Quiality of Patents, including Opposition Systems

- The Secretariat will prepare a further study on inventive step, giving a particular
attention to the topics suggested in paragraph 8 of document SCP/24/3 (Proposal by
the Delegation of Spain).

- A sharing session on opposition and administrative revocation mechanisms will
be held at SCP/28. The session will address national/regional experiences,
challenges encountered and possible solutions, among others.

- Member States will continue to share their experiences on cooperation between
patent offices in search and examination, including sharing of information concerning
the corresponding foreign applications and grants, at SCP/28. Member States may
address challenges encountered and possible solutions, among other issues.

Patents and Health

- The Committee will continue exchanging information on publicly accessible
databases on patent information status and data, on medicines and vaccines at
SCP/28, taking the issues addressed in paragraphs 18 and 19 of document SCP/24/4
(Proposal by the African Group for a Work Program on Patents and Health) into
consideration.

- The Secretariat will update the feasibility study on the disclosure of International
Nonproprietary Names (INN) in patent applications and patents (document SCP/21/9),
and submit it to SCP/28.

- Member States will share their experiences with respect to enhancing examiners
capacity, particularly in small and medium-sized offices at SCP/28. The Secretariat
will report its technical assistance activities in this area at SCP/28.

- The Committee will continue discussion on the revised proposal by the
Delegation of Canada, cosponsored by the Delegation of Switzerland
(document SCP/27/8 and SCP/27/8 Add.), at SCP/28.

Confidentiality of Communications between Clients and Their Patent Advisors
- Member States will continue sharing their experiences and court cases in

implementing the confidentiality of communication between clients and their patent
advisors through national legislation, including cross-border issues.
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Transfer of Technology
- Member States will continue sharing information on patent law provisions that
contributed to effective transfer of technology.
AGENDA ITEM 14: SUMMARY BY THE CHAIR
227. The Chair introduced the Summary by the Chair (document SCP/27/9 Prov.).
228. The Summary by the Chair was noted by the Committee.
229. The SCP further noted that the official record of the session would be contained in the
report of the session. The report would reflect all the interventions made during the meeting,
and would be adopted in accordance with the procedure agreed on by the SCP during its
fourth session (see document SCP/4/6, paragraph 11), which provided for the members of
the SCP to comment on the draft report made available on the SCP Electronic Forum. The
Committee would then be invited to adopt the draft report, including the comments received,
during its following session.
AGENDA ITEM 15: CLOSING OF THE SESSION
230. The Secretariat noted that the success of the session was a tribute to the leadership of
the Chair, as well as to all the delegations that had participated in that session in a very

vigorous and constructive way.

231. The Chair thanked the regional coordinators, all other delegates, the Secretariat and
the interpreters for their excellent work towards getting a consensus.

232. The Chair closed the session on December 15, 2017.

[Annex follows]
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MALAISIE/MALAYSIA

Azlin MOHD FAHMI (Ms.), Head of Unit, Patent Engineering Department, Intellectual Property
Corporation of Malaysia (MylPO), Kuala Lumpur
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MAROC/MOROCCO

Khalid DAHBI (M.), conseiller, Mission permanente, Genéve

MEXIQUE/MEXICO

Socorro FLORES LIERA (Sra.), Embajadora, Representante Permanente, Mision Permanente,
Ginebra

Juan Raul HEREDIA ACOSTA (Sr.), Embajador, Representante Permanente Alterno, Misién
Permanente, Ginebra

Nahanny Marisol CANAL REYES (Sra.), Directora Divisional de Patentes, Instituto Mexicano de
la Propiedad Industrial (IMPI), Ciudad de México

Maria del Pilar ESCOBAR BAUTISTA (Sra.), Consejera, Mision Permanente, Ginebra

José de Jestis HERNANDEZ ESTRADA (Sr.), Especialista en Propiedad Industrial, Instituto
Mexicano de la Propiedad Industrial (IMPI), Ciudad de México

Rosa Maria DOMINGUEZ MARTINEZ (Sra.), Coordinadora Departamental de Control de
Calidad y Opiniones Técnicas, Instituto Mexicano de la Propiedad Industrial (IMPI), Ciudad de
México

MONACO

Gilles REALINI (M.), premier secrétaire, Mission permanente, Geneve

NIGERIA/NIGERIA

Audu Ayinla KADIRI (Mr.), Ambassador, Permanent Representative, Permanent Mission,
Geneva

Benaoyagha OKOYEN (Mr.), Minister, Permanent Mission, Geneva
Ode IKWE (Mr.), Counsellor, Permanent Mission, Geneva
Eno-Obong USEN (Ms.), Principal Assistant Registrar, Commercial Law Department,

Patents and Designs Registry, Federal Ministry of Trade, Industry and Investment Trademarks,
Abuja

NORVEGE/NORWAY

Ingrid MAURITZEN (Ms.), Head, Legal Section, Patent Department, Norwegian Industrial
Property Office (NIPO), Oslo



SCP/27/10 Prov.
Annex, page 11

OMAN

Nouf AL BALUSHI (Ms.), Patent Examiner, Intellectual Property Department, Ministry of
Commerce and Industry, Muscat

OUGANDA/UGANDA

George TEBAGANA (Mr.), Third Secretary, Permanent Mission, Geneva

OUZBEKISTAN/UZBEKISTAN

Saidakhmad AZIMOV (Mr.), Head of Department, Formality Examination, Agency on Intellectual
Property of the Republic of Uzbekistan, Tashkent

PAKISTAN

Zunaira LATIF (Ms.), Second Secretary, Permanent Mission, Geneva

PEROU/PERU

Cristébal MELGAR PAZQOS (Sr.), Ministro Consejero, Misién Permanente, Ginebra

PHILIPPINES

Lolibeth MEDRANO (Ms.), Director Ill, Bureau of Patents, Intellectual Property Office of the
Philippines (IPOPHIL), Taguig City

Arnel TALISAYON (Mr.), First Secretary, Permanent Mission, Geneva

Jayroma BAYOTAS (Ms.), Attaché, Permanent Mission, Geneva

POLOGNE/POLAND

Agnieszka HARDEJ-JANUSZEK (Ms.), First Counsellor, Permanent Mission, Geneva
Grazyna LACHOWICZ (Ms.), Adviser to the President, Cabinet of the President, Patent Office,
Warsaw

PORTUGAL

Ana BANDEIRA (Ms.), Director, Trademarks and Patents Directorate, Portuguese Institute of
Industrial Property (INPI), Ministry of Justice, Lisbon

Jodo PINA DE MORAIS (Mr.), First Secretary, Permanent Mission, Geneva
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REPUBLIQUE DE COREE/REPUBLIC OF KOREA

YANG Woongchul (Mr.), Deputy Director, Patent System Administration Division,
Korean Intellectual Property Office (KIPO), Daejeon

CHOI Cho (Ms.), Deputy Director, International Legal Affairs Division, Ministry of Justice,
Gwacheon-si

HONGROK Yoo (Mr.), Assistant Director, Korean Intellectual Property Office (KIPO), Daejeon
HYUNJAE Kim (Mr.), Deputy Director, Korean Intellectual Property Office (KIPO), Daejeon
JUNG Dae Soon (Mr.), Counselor, Permanent Mission, Geneva

KO Jina (Ms.), Deputy Director, Korean Intellectual Property Office (KIPO), Daejeon

KWON Dongju (Mr.), Judge, Daejeon

LEE Jae Pyo (Mr.), Prosecutor, Daejeon Prosecutor’s Office, Daejeon

NHO Yu Kyong (Ms.), Legal Counselor, Permanent Mission, Geneva

REPUBLIQUE DEMOCRATIQUE POPULAIRE LAO/LAO PEOPLE’S DEMOCRATIC
REPUBLIC

Vilaxay BOUPHA, Second Secretary, Permanent Mission, Geneva

REPUBLIQUE DE MOLDOVA/REPUBLIC OF MOLDOVA

Marin CEBOTARI (Mr.), Counsellor, Permanent Mission, Geneva

Diana STICI (Ms.), Head, Legal Department, State Agency on Intellectual Property (AGEPI),
Kishinev

REPUBLIQUE DOMINICAINE/DOMINICAN REPUBLIC

Luisa CASTILLO BAUTISTA DE ESPINAL (Sra.) Directora de Invenciones, Oficina Nacional de
la Propiedad Industrial (ONAPI), Ministerio de Industria y Comercio, Santo Domingo

REPUBLIQUE POPULAIRE DEMOCRATIQUE DE COREE/DEMOCRATIC PEOPLE’S
REPUBLIC OF KOREA

JONG Myong Hak (Mr.), Counsellor, Permanent Mission, Geneva

REPUBLIQUE TCHEQUE/CZECH REPUBLIC

Lucie ZAMYKALOVA (Ms.), Head of International Unit I, Expert in Patent Law-Related Matters,
International Department, Industrial Property Office, Prague
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ROUMANIE/ROMANIA

Oana MARGINEANU (Ms.), Legal Adviser, Legal Affairs and International Cooperation Division,
Legal Directorate, State Office for Inventions and Trademarks (OSIM), Bucharest

Adrian NEGOITA (Mr.), Director, Patents and Innovation Support Directorate, State Office for
Inventions and Trademarks (OSIM), Bucharest

ROYAUME-UNI/UNITED KINGDOM

Michael SHERLOCK (Mr.), Senior Policy Advisor, International Policy Directorate,
UK Intellectual Property Office (UK IPO), Newport

Sarah WHITEHEAD (Ms.), Senior Policy Advisor, Patents Policy, UK Intellectual Property
Office (UK IPO), Cardiff

Andrew BUSHELL (Mr.), Patents Legal Section, UK Intellectual Property Office (UK IPO),
Newport

SAINT-SIEGE/HOLY SEE

Paolo Maria CORBETTA (Mr.), Intern, Geneva

SENEGAL/SENEGAL

Lamine Ka MBAYE (M.), premier secrétaire, mission permanente, Genéve

SINGAPOUR/SINGAPORE

Alfred YIP (Mr.), Director, Registries of Patents, Designs and Plant Varieties,
Intellectual Property Office of Singapore (IPOS), Singapore

Chung KA YEE (Ms.), Assistant Director, Registries of Patents, Designs and Plant Varieties,
Intellectual Property Office of Singapore (IPOS), Singapore

SLOVAQUIE/SLOVAKIA

Anton FRIC (Mr.), Counsellor, Permanent Mission, Geneva

Lukrecia MARCOKOVA (Ms.), Director, Patent Department, Industrial Property Office, Banska
Bystrica

SOUDAN/SUDAN

Azza Mohammed Abdalla HASSAN (Ms.), Second Secretary, Permanent Mission, Geneva
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SRI LANKA

Ravinatha ARYASINGHA (Mr.), Ambassador, Permanent Representative, Permanent Mission,
Geneva

Samantha JAYASURIYA (Ms.), Deputy Permanent Representative, Permanent Mission,
Geneva

Mafusa LAFIR (Ms.), First Secretary, Permanent Mission, Geneva
Dulmini DAHANAYAKE (Ms.), Second Secretary, Permanent Mission, Geneva
Athwel Gamaralalage Thusitha SUGATHAPALA (Mr.), Senior Lecturer, National Intellectual

Property Office of Sri Lanka, Ministry of Industry and Commerce, Colombo

SUEDE/SWEDEN

Lisa SELLGREN (Ms.), Senior Patent Examiner, Swedish Patent and Registration Office (PRV),
Stockholm

Marie ERIKSSON (Ms.), Head, Legal Affairs, Patent Department, Swedish Patent and
Registration Office (PRV), Ministry of Justice, Stockholm

SUISSE/SWITZERLAND

Reynald VEILLARD (M.), conseiller, Mission permanente, Genéve

Tanja JORGER (Mme), conseillére juridique, Division droit et affaires internationales, Institut
fédéral de la propriété intellectuelle (IPI), Berne

Beatrice STIRNER (Mme), conseillere juridique, Division droit et affaires internationales, Institut
fédéral de la propriété intellectuelle (IPI), Berne

THAILANDE/THAILAND

Phubed PISANAKA (Mr.), Legal Officer, Legal Office, Department of Intellectual Property (DIP),
Ministry of Commerce, Nonthaburi

Watcharakorn PRANEE (Mr.), Patent Examiner, Patent Office, Department of Intellectual
Property (DIP), Ministry of Commerce, Nonthaburi

TURQUIE/TURKEY

Ceren BORA ORCUN (Ms.), Industrial Property Expert, Turkish Patent and Trademark Office
(TURKPATENT), Ministry of Science, Industry and Technology, Ankara

Serkan OZKAN (Mr.), Industrial Property Expert, Turkish Patent and Trademark Office
(TURKPATENT), Ministry of Science, Industry and Technology, Ankara
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UKRAINE

Kseniia GOLUBIEVA (Ms.), Chief Specialist, Department of Public Relations and Protocol
Events, Ukrainian Intellectual Property Institute (Ukrpatent), Ministry of Economic Development
and Trade, Kyiv

Yurii KUCHYNSKY!I (Mr.), Head, Department of Public Relations and Protocol Events, Ukrainian
Intellectual Property Institute (Ukrpatent), Ministry of Economic Development and Trade, Kyiv

Dmytro NIKOLAIENKO (Mr.), Head, Law Department, Ukrainian Intellectual Property Institute
(Ukrpatent), Ministry of Economic Development and Trade, Kyiv

Mariia VASYLENKO (Ms.), Head, Department of the Legal Providing and Economy of
Intellectual Property, Ukrainian Intellectual Property Institute (Ukrpatent), Ministry of Economic
Development and Trade, Kyiv

URUGUAY

Juan José BARBOZA CABRERA (Sr.), Consejero, Misién Permanente ante la Organizacion
Mundial del Comercio (OMC), Ginebra

VENEZUELA (REPUBLIQUE BOLIVARIENNE DU)/VENEZUELA (BOLIVARIAN REPUBLIC
OF)

Genoveva CAMPOS DE MAZZONE (Sra.), Consejera, Misibn Permanente, Ginebra

ZAMBIE/ZAMBIA

Benson MPALO (Mr.), Assistant Registrar, Intellectual Property Department, Patents and
Companies Registration Agency (PACRA), Ministry of Commerce, Trade and Industry, Lusaka

ZIMBABWE

Vimbai Alice CHIKOMBA (Ms.), Counsellor, Permanent Mission, Geneva

Il. OBSERVATEURS/OBSERVERS

Palestine
Ibrahim MUSA (Mr.), Counsellor, Permanent Observer Mission, Geneva

Ali THOUQAN (Mr.), Expert, Permanent Observer Mission, Geneva
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.  ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALES/
INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS

CENTRE SUD (CS)/SOUTH CENTRE (SC)

Mirza ALAS PORTILLO (Ms.), Research Associate, Development, Innovation and Intellectual
Property Programme, Geneva

Viviana MUNOZ TELLEZ (Ms.), Coordinator, Development, Innovation and Intellectual Property
Programme, Geneva

Nirmalya SYAM (Mr.), Program Officer, Geneva

Lameck JASTON (Mr.) Visiting Researcher, Trade and Development Program, Geneva

UNION AFRICAINE (UA)/AFRICAN UNION (AU)

Georges Remi NAMEKONG (Mr.), Senior Economist, Geneva
Josseline NEMGNE NOKAM (Ms.), Intern, Geneva
OFFICE DES BREVETS DU CONSEIL DE COOPERATION DES ETATS ARABES DU GOLFE

(CCG)/PATENT OFFICE OF THE COOPERATION COUNCIL FOR THE ARAB STATES OF
THE GULF (GCC PATENT OFFICE)

Fahad ALMUTAIRI (Mr.), Director, Examination Department, Riyadh

Fahad AL-QAHTANI (Mr.), Legal Researcher, Legal Administration, Riyadh

ORGANISATION DES NATIONS UNIES (ONU)/UNITED NATIONS (UN)

Christoph SPENNEMANN (Mr.), Legal Officer and Officer-in-Charge, Intellectual Property Unit,
United Nations Conference on Trade and Development (UNCTAD), Investment and Enterprise
Division, Geneva

ORGANISATION EURASIENNE DES BREVETS (OEAB)/EURASIAN PATENT
ORGANIZATION (EAPO)

Aurelia CEBAN (Ms.), Head, Appeals and Quality Control Division, Legal Support, Quality
Supervision and Document Workflow Department, Moscow

ORGANISATION EUROPEENNE DES BREVETS (OEB)/EUROPEAN PATENT
ORGANISATION (EPO)

Alessia VOLPE (Ms.), Coordinator, International Cooperation, Munich
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ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE ORGANIZATION
(WTO)

Tony TAUBMAN (Mr.), Director, Intellectual Property, Government Procurement and
Competition Division, Geneva

Roger KAMPF (Mr.), Counsellor, Intellectual Property, Government Procurement and
Competition Division, Geneva

Chenxi WANG (Ms.), Intern, Geneva

ORGANISATION MONDIALE DE LA SANTE (OMS)/WORLD HEALTH
ORGANIZATION (WHO)

Peter BEYER (Mr.), Senior Advisor, Essential Medicines and Health Products (EPM), Geneva
Nicole HOMB (Ms.), Technical Officer, Essential Medicines and Health Products (EPM)
Department, Geneva

ORGANISATION REGIONALE AFRICAINE DE LA PROPRIETE INTELLECTUELLE
(ARIPO)/AFRICAN REGIONAL INTELLECTUAL PROPERTY ORGANIZATION (ARIPO)

John KABARE (Mr.), Intellectual Property Operations Executive, Harare

UNION EUROPEENNE (UE)EUROPEAN UNION (EU)

Oliver HALL ALLEN (Mr.), Minister Counsellor, Permanent Delegation, Geneva

Anne VON ZUKOWSKI (Ms.), Policy Officer, Industrial Property and Fight Against
Counterfeiting, Directorate General Internal Market, Industry, Entrepreneurship and SMEs,
European Commission, Brussels

Alice PAROLI (Ms.), Intern, Permanent Delegation, Geneva

IV. ORGANISATIONS NON GOUVERNEMENTALES/NON-GOVERNMENTAL
ORGANIZATIONS

Association asiatique d’experts juridiques en brevets (APAA)/Asian Patent Attorneys
Association (APAA)

Kay KONISHI (Ms.), Co-chair, Patents Committee, Tokyo

Catherine Eunkyeong LEE (Ms.), Patent Attorney, Seoul

Association de 'ANASE pour la propriété intellectuelle (ASEAN IPA)/ASEAN Intellectual
Property Association (ASEAN IPA)
Mercy MARVEL (Mr.), Ministry of Law and Human Rights, Tangerang
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Association internationale pour la protection de la propriété intellectuelle (AIPPI1)/International
Association for the Protection of Intellectual Property (AIPPI)
Alain GALLOCHAT (Mr.), Observer, Zurich

Centre d’études internationales de la propriété intellectuelle (CEIPI)/Centre for International
Intellectual Property Studies (CEIPI)
Francois CURCHOD (M.), chargé de mission, Genolier

Chambre de commerce internationale (CCl)/International Chamber of Commerce (ICC)
Ivan HIERTMAN (Mr.), European Patent Attorney, Commission on Intellectual Property,
Stockholm

Fédération internationale de l'industrie du médicament (FlIM)/International Federation of
Pharmaceutical Manufacturers Associations (IFPMA)

Grega KUMER (Mr.), Manager, Legal Issues, Geneva

Ann-Evelyn LUYTEN (Ms.), Intern, Geneva

Fédération internationale des conseils en propriété intellectuelle (FICPI)/International
Federation of Intellectual Property Attorneys (FICPI)
Alexander WYRWOLL (Mr.), President, Communications Commission, Munich

Instituto Fridtjof Nansen (ENI)/Fridtjof Nansen Institute (ENI)
Morten Walloe TVEDT (Mr.), Senior Research Fellow, Lysaker

Intellectual Property Owners Association (IPO)
Manisha DESAI (Ms.), Assistant General Patent Counsel, Eli Lilly and Company, Indianapolis

Japan Intellectual Property Association (JIPA)
Toshifumi SAKO (Mr.), Chairman, Medical and Biotechnology Committee, Tokyo

Japan Patent Attorneys Association (JPAA)
Satoru DENO (Mr.), Member, Tokyo
Naoki OKUMURA (Mr.), Member, Tokyo

Knowledge Ecology International, Inc. (KEI)
Thiru BALASUBRAMANIAM (Mr.), Representative, Geneva

Médecins Sans Frontieres (MSF)
Yuangiong HU (Ms.), Senior Legal and Policy Advisor, Geneva
Fiona NICHOLSON (Ms.), Legal and Policy Intern, Geneva

Medicines Patent Pool (MPP)

Greg PERRY (Mr.), Executive Director, Geneva

Pascale BOULET (Mr.), Database Manager, Geneva

Esteban BURRONE (Mr.), Head of Policy, Geneva

Erika DUENAS (Mr.), Advocacy Manager, Geneva

Liudmyla MAISTAT (Mr.), Policy and Advocacy Manager, Geneva
Claudine TEXIER (Ms.), Communications Manager, Geneva
Sophie THIEVENAZ (Ms.), Communications Manager, Geneva
Maria Carmen TRABANCO (Ms.), Legal Associate, Geneva

Polish Chamber of Patent Attorneys (PCPA)
Krzysztof CZUB (Mr.), Vice President, Warsaw
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Union des praticiens européens en propriété industrielle (UNION)/Union of European
Practitioners in Industrial Property (UNION)
Alkisti-lrene MALAMIS (Ms.), Patents Commission Member, Athens

V. BUREAU/OFFICERS

Président/Chair: Damaso PARDO (M./Mr.) (Argentine/Argentina)

Vice-présidents/Vice-Chairs: Adrian N_EGOITA (M./Mr.) (Roumanie/Romania)
Serkan OZKAN (M./Mr.) (Turquie/Turkey)

Secrétaire/Secretary: Marco ALEMAN (OMPI/WIPO)

V. BUREAU INTERNATIONAL DE L’'ORGANISATION MONDIALE DE LA PROPRIETE
INTELLECTUELLE (OMPI)/INTERNATIONAL BUREAU OF THE WORLD
INTELLECTUAL PROPERTY ORGANIZATION (WIPQO)

Francis GURRY, directeur général/Director General

John SANDAGE, vice-directeur général, Secteur des brevets et de la technologie/
Deputy Director General, Patents and Technology Sector

Marco ALEMAN, directeur, Division du droit des brevets, Secteur des brevets et de la
technologie/Director, Patent Law Division, Patents and Technology Sector

Tomoko MIYAMOTO (Mme/Ms.), chef, Section du droit des brevets, Division du droit des
brevets, Secteur des brevets et de la technologie/Head, Patent Law Section, Patent Law
Division, Patents and Technology Sector

Aida DOLOTBAEVA (Mlle/Ms.), juriste, Section du droit des brevets, Division du droit des
brevets, Secteur des brevets et de la technologie/Legal Officer, Patent Law Section, Patent Law
Division, Patents and Technology Sector

Atif BHATTI, juriste adjoint, Section du droit des brevets, Division du droit des brevets, Secteur
des brevets et de la technologie/Associate Legal Officer, Patent Law Section, Patent Law
Division, Patents and Technology Sector

Harjodh SINGH, stagiaire, Section du droit des brevets, Division du droit des brevets, Secteur

des brevets et de la technologie/lntern, Patent Law Section, Patent Law Division, Patents and
Technology Sector
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