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November 27, 2014

Madam,
Sir,
This Circular is addressed to your Office in its capacity as a receiving Office, an International
Searching and Preliminary Examining Authority and/or a designated and elected Office under
the Patent Cooperation Treaty (PCT). It is also being sent to certain non-governmental
organizations representing users of the PCT system. It concerns the provisions of the PCT
dealing with extending time limits or excusing delays and their potential extension to include
non-availability of electronic communications services.
Background
The PCT Working Group, at its seventh session in June 2014, discussed a proposal to
extend the provisions in the PCT Regulations dealing with extending time limits or excusing
delays in the arrival of mailing in the event of non-delivery of mail or other irregularities in
postal services to cover non-availability of electronic communications services (document
PCT/WG/7/24). Specifically, the document proposed amendments to the Regulations as
follows:
(a) to extend the time limit to the following day if electronic systems of an Office or
organization for submitting a document or fee electronically were not available to
users for a significant period of a day (Rule 80.5);
(b) to add widespread and unexpected loss of access to electronic communications
services as a situation where an interested party could apply to an Office for excuse
of delay in meeting a time limit (Rule 82quater.1).
/...
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2.

The discussions of the proposal are summarized in paragraphs 99 to 103 of the Summary by
the Chair (document PCT/WG/7/29) and detailed in paragraphs 306 to 319 of the Report
(document PCT/WG/7/30). While all delegations which took the floor agreed that proper
protection against failure of electronic communication systems was important, the proposed
amendment to Rule 80.5 was considered too prescriptive and it was felt that the matter was
better left to the discretion of individual national Offices. Some delegations supported the
proposed amendment to Rule 82quater, but others felt it lacked clarity, or else did not offer a
distinct benefit over the provisions of the exiting Rule. To conclude these discussions, the
International Bureau made the following invitation to Contracting States (paragraph 103 of
the Summary by the Chair and paragraph 319 of the Report):
“319. The International Bureau invited Contracting States to provide information on
national laws or processes which offered protection for users against the failure of
electronic communication systems, which might provide a basis for more appropriate
action to address the issues at hand.”
This Circular follows up the above invitation by requesting information from Offices in their
practices to protect users against failure of electronic communications.
Questionnaire on Delays due to Failure of Electronic Communication Systems
./.

Your Office is invited to complete the Questionnaire in the Annex to this Circular and provide
examples of national laws and procedures which offer protection for users against the failure
of electronic communication systems. Responses should be sent to the International Bureau
by January 31, 2015, preferably by e-mail to Mr. Claus Matthes, Director, PCT Business
Development Division (e-mail: pctbdd@wipo.int; fax: +41-22-338 7150). Responses to the
Questionnaire may be submitted in any of the six official languages of the United Nations
(Arabic, Chinese, English, French, Russian and Spanish). A Word format version of the
Questionnaire is available from the WIPO web site at http://www.wipo.int/pct/en/circulars.
The responses to the Questionnaire will be used to consider further proposals to address the
failure of electronic communication systems for discussion at the eighth session of the PCT
Working Group, provisionally scheduled to take place in May/June 2015.
Yours sincerely,

James Pooley
Deputy Director General

Enclosures:

Annex
Questionnaire on Delays due to Failure of Electronic
Communication Systems
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QUESTIONNAIRE
Your Office is kindly requested to fill in this questionnaire. Please note the following
additional information:
-

Deadline for reply : January 31, 2015

-

When answering, please provide a detailed reasoning and examples if possible.

RESPONSE FROM:
Name of responsible official: ..................................................................................................
On behalf of [State, Office or Organization]: ...........................................................................
Extension of a Time Limit due to Non-Availability of Electronic Communications
Systems at an Office
Q1. Does your Office, in its national or regional legislation, explicitly provide for an
extension of a time limit to the following day when electronic communication systems of your
Office for receipt of electronic communications are not available to users? If so, please
provide examples of legislation, guidelines and previous situations where the provisions have
been applied to extend a time limit.

Q2. If the national or regional legislation of your Office does not explicitly provide for an
extension of a time limit when electronic communication systems of your Office for the
receipt of electronic communications are not available to users, how would your Office
proceed if users were prevented from submitting documents by electronic means to your
Office for a significant period of a working day? In particular, would your Office be able to
extend a time limit to all users affected by the situation, as opposed to an applicant needing
to request an excuse of delay in meeting a time limit on a case-by-case basis?

Q3. Does your Office believe that there is a need for the PCT Regulations to include a
provision to extend a time limit expiring on a date when systems within the Office for
receiving electronic communications are unexpectedly not available to users for a significant
period of time on that date (as applies under Rule 80.5(ii) when ordinary mail is not delivered
in the locality of an Office on a given day)? If so, to what extent during the day should the
systems not be available for a time limit to be extended to the following day?

Q4. If your Office does not believe there is a need for the PCT Regulations to provide for an
extension to a time limit when systems are not available for receiving electronic
communications, how should an Office proceed in such an event? For example, should an
Office extend a time limit through the provisions of Rule 80.5(i) and declare itself not open to
the public for the purposes of the transaction of official businesses even if other services in
the Office were available? Alternatively, when systems for receiving electronic
communications are not available in an Office, should time limits remain unchanged, leaving
users not meeting a time limit to be excused on a case-by-case basis?
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Q5. Does your Office have any other comments on the automatic extension of time limits in
the event of electronic communications not being available to users?

Excuse of Delay in Meeting Time Limits
Q6. Does your Office, in its national or regional legislation, explicitly provide for loss of
access to electronic communications services as a situation when a party may offer evidence
to request an excuse of delay in meeting a time limit? If so, please provide examples of
legislation, guidelines and cases showing how the provisions have been applied.

Q7. If your answer to question 6 is negative, how is the loss of access to electronic
communications services considered compared to other situations of force majeure beyond
the control of the concerned party that could lead to failure to meet a time limit?

Q8. Does your Office believe there is a need for the PCT Regulations to add loss of access
to electronic communication services to the events in Rule 82quater.1(a) where an interested
party can offer evidence to be excused from meeting a time limit (i.e. “war, revolution, civil
disorder, strike, natural calamity or other like reason in the locality where the interested party
resides, has his place of business or is staying F”)? If so, do you have any comments on
how this provision should be worded?

Q9. Does your Office have any other comments on the legal provisions or practices applied
by an Office when considering whether to excuse a delay in meeting a time limit in the event
of electronic communications unexpectedly not being available to users?

Q10. Can you think of any other circumstances associated with electronic filing, other than
those referred to in questions 1 to 9, above, where it could be appropriate to offer additional
legal safeguards (of whatever type)? If so, do you have examples of national legislation to
cover such circumstances?

[End of Annex]

