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General overview: 

EU legal instruments and their relevant provisions              (VIII)

Directive 2001/29 on copyright in information society

		without prejudice to liability provisions of e-commerce directive 



    (recital 16 in fine)

		possibility to issue injunctions against an intermediary whose services are used by third party to infringe a copyright or related right 



     (Article 8 (3), recital 59)



Directive 2004/48 on the enforcement of IPRs (in force: 29.04.2006)

		without prejudice to e-commerce directive in general and its Articles 12 – 15 in particular (Article 2 (3.) (a))

		possibility to issue injunctions  against an intermediary whose services are used by a third party to infringe a copyright or related right in accordance with Article 8 (3) of the Directive 2001/29 



     (Article 9 (1) (a) in fine and Article 11 in fine)
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General overview: 

EU legal instruments and their relevant provisions  (IV)

e-commerce directive 2000/31 

		does not affect the possibility of national courts or 



    administrative authorities to make use of injunctions  

    in order to terminate or prevent an infringement 

   (Article 12 (3), Article 13 (2), Article 14 (3); recital 45 ecd)



		does not affect the possibility for MS of establishing



    procedures governing the removal or disabling access 

    to information,  nor the possibility of establishing specific

    requirements that must be fulfilled expeditiously prior to the 

    removal or disabling of information  

    (Article 14 (3 in fine, recital 46 ecd)
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General overview: 

EU legal instruments and their relevant provisions   (II)

e-commerce directive 2000/31 

		provides for exemptions from civil, „administrative“ 



    and criminal liability for all types of illegal activities 

    initiated by third parties on-line, such as copyright piracy, 

    defamation, misleading advertising, unfair commercial practices,  

    child pornography, hate speech etc. (horizontal approach)



		enshrines a prohibition to impose on intermediaries



    - general obligation to monitor the information they transmit  

      or store 

    - general obligation to actively seek facts and circumstances   

      indicating illegal activity (Article 15 (1) ecd)
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General overview: 

EU legal instruments and their relevant provisions    (I)

e-commerce directive 2000/31 of  8 June 2000  (entry into force: 17 July 2000) 

		provides for clarification of the liability rules:  



    application of general liability rules 

    based on a “knowledge or reason to know“ standard



		provides for narrow and well-defined limitations to liability 



    of intermediaries based on activities carried out by them: 

     - mere conduit (Article 12 ecd)

     - caching (Article 13 ecd)

     - hosting (Article 14 ecd)
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General overview: 

EU legal instruments and their relevant provisions (III)



e-commerce directive 2000/31 

		does not affect the possibility to impose monitoring 



    obligations in a specific case (recital 47 ecd) 



		does not affect the possibility to impose an obligation 



    to inform the competent authorities of alleged illegal activities undertaken or information provided by recipients of their services (Article 15 (2) ecd)



		does not affect the possibility to impose an obligation 



    to communicate to the competent authorities, at their request, information enabling the identification of recipients of their services with whom they have storage agreements (Article 15 (2) ecd)
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General overview: 

EU legal instruments and their relevant provisions  (VI)

e-commerce directive 2000/31

		calls on trade, professional and consumer associations 



    or organisations to contribute to the development of 

    a reliable and flexible framework for  e-commerce by 

    drawing up codes of conduct 

    (at national and Community level; 

     in particular as regards the protection of minors and human  dignity – cf. Council Recommendation on the protection of minors and human dignity (1998) and Reports on its application (2001, 2003), Draft Recommandation (2004), 

    to submit them as well as the  assessment of their application  and  their impact upon practices, habits or customs relating to e-commerce (Article 16 (1.) ecd)  – cf. www.euroispa.org
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General overview: 

EU legal instruments and their relevant provisions   (V)

e-commerce directive 2000/31 

		should constitute the appropriate basis for development of rapid and reliable procedures for removing and disabling access to illegal information; 



    such mechanism could be developed on the basis of voluntary agreements between all parties concerned and shall be encouraged by MS (recital 40 ecd)





cf. Safer Internet Programme (1999 – 2004), 

     Safer Internet Plus (2005 – 2008): encouragement of self regulation 

     and codes of conduct; hotlines to report illegal content (INHOPE)
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General overview: 

EU legal instruments and their relevant provisions(VII)

e-commerce directive 2000/31 

		should not preclude the development and effective operation, by the different interested parties, of technical systems of protection and identification and of technical surveillance instruments possible by digital technology within the limits laid down by Directives 95/46 and 97/66 (recital 40 ecd)





		does not affect the possibility of requiring hosting services providers to  apply duties of care which can be reasonably expected from them and which  can be specified by national law, in order to detect and prevent certain type  of illegal activities (recital 48 ecd) 
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Transposition of e-commerce directive                    (I)                                                                                                      

		notification of the draft law(s) implementing the ecd  (according to the 98/48 directive amending the transparency directive 98/34) - Commission‘s    assistance by its transposition into the national legal orders 



		Transposition deadlines (Article 22 (1) ecd):



      old MS: 17.01.2002                                     new MS: 01.05.2004

      2 MS     2nd half of 2004                            2 MS       2nd half of 2004         

      1 MS     1st half of 2004                             3 MS       1st half of 2004 

      4 MS     1st half of 2003                                          (but later than 01.05.2004)

      4 MS     2nd half of 2002

      3 MS     1st half of 2002

                   (but later than 17.01.2002)
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General overview: 

Action plan for the follow-up of the e-commerce directive   (I)



		to ensure correct application of ecd in the MS 



      - analysis of transpositions 

      - monitoring,  follow-up and analysis of relevant case-law,   

        administrative decisions and complaints from citizens and 

        businesses 

      - further analysis of the  new national  legislative initiatives 

        affecting information society services  according to the 

        notification procedure (directive 98/48)



		to enhance administrative cooperation between MS 



       meeting with contact points foreseen in the 2nd half of 2005



		to raise information and awareness with business 



     and citizens  cf. www.europa.eu.int/yourvoice & feedback through Euro Info Centres
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General overview: 

Timeframe

08.06.2000       adoption of the e-commerce directive (ecd)

17.07.2000       entry in force of ecd



17.01.2002       transposition deadline for old MS



21.11.2003        First Report on the application of the ecd  

                       (COM (2003) 702 final) 



01.05.2004        transposition deadline for new MS



2006              Second Report on the application of ecd 
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General overview: 

Action plan for the follow-up of the e-commerce directive  (II)

		to monitor policy development and identify areas for additional action  (cf. in particular Article 21 (2.) ecd: 



    - liability of providers of hyperlinks and location tool services, 

    - „notice and take down“ procedures – cf. Recommandations of Global

       Business Dialogue on IPR specific NTD (2000), Recommandation on                    development of processes for dealing with harmful internent content (2002) 

    - the attribution of liability following the taking down of content; 

    - eventual need for additional conditions from exemption from  

      liability, provided in Articles 12 and 13, in the light of technical  

      developement)



		to strenghten international cooperation and regulatory  



    dialogue
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Transposition of e-commerce directive 

Article 13 – caching                                                 (III)

		automatic, intermediate and temporary storage of that information performed  for the sole purpose of making more efficient the information’s onward transmission to other recipients of the service upon their request





		liability exemption for this kind of storage on condition that the provider



     - does not modify the information

     - complies with the conditions on access to the information

     - complies with rules regarding the updating of the information specified in a manner 

       widely recognised and used by industry

     - does not interfere with the lawful use of technology, widely recognised and used   

       by industry, to obtain data on the use of information,

     - acts expeditiously to remove or to disable the access to the information it has stored  

       upon  obtaining actual knowledge of the fact that the information at the initial source

       of  the   transmission 

       - has been removed from the network or

       - access to it has been disabled or

       - that a court or a administrative authority has ordered such removal or disablement
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Transposition of e-commerce directive 

Article 12 – mere conduit                                          (II)                                                       

		transmission in a communication network of  information provided 



     by a  recipient of the service and  provision of access to a communication network   incl. automatic, intermediate and transient storage of the information transmitted  in so far as this takes place for the sole purpose of carrying out the transmission in the communication network  and  provided that the information is not stored for any period longer than is reasonably necessary for the transmissionon 



		exemption from liability for the information transmitted if the ISP 



     - does not initiate the transmission

     - does not select the receiver of the transmission

     - does not select or modify the information contained in the transmission



		search engines in Austria: provision of search engines or other electronic aid to search for third party information, exemption from liability for the information retrieved
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Transposition of e-commerce directive 

Article 14  - hosting                                       (V)                                                               

Activities covered by hosting liability limitation in various MS

		Hyperlinks 



     Spain (provision of links to other content), 

     Portugal (ISP associated with content by means of hyperlinks 

     or analoguous processes that allow access to illegal content), 

     Austria (provision of access to third-party information by means 

    of electronic link)

		Search engines 



      Spain (inclusion of search tools in its directories or content), 

      Portugal (ISP associated with content by means of search tools 

      or analoguous processes that allow access to illegal content), 

      Poland  (provision of tools factilitating information search for 

      the recipient of the services)
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Transposition of e-commerce directive 

Article 14 – hosting                                                  (IV)                                                          

		storage of information  provided by the recipient of the service



     (e.g. hosting of websites, bulletin boards, chat rooms)



		limitation of liability of information stored at the request of the recipient if :



     (1) (a) the provider does not have actual knowledge of illegal activity 

          or  information,  

          and,  as regards claims for damages, is not aware of facts or  

          circumstances from which  the illegal activity or information 

          is apparent,  or



      (b) the provider, upon obtaining such a knowledge or awareness, acts

            expeditiously to remove or to disable the access to the information



     ((2) the recipient of the service is not acting under the authority or control  of the provider.)
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Transposition of e-commerce directive                             (VIII) 

Article 15 (1) –  prohibition of general monitoring obligations



		prohibition of general monitoring obligation laid down 



        in Article 15 (1) not transposed in several MS 

       (not contained in the notified acts)



		problematic specific monitoring obligation related in particular to prevention of  child pornography, racial hatred         in some MS (?)
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Transposition of e-commerce directive 

Article 14  - hosting                                      (VI)

Procedures

Notice and take down

		no mandatory notice and take down procedure in the ecd

		Finland, Hungary:  copyright specific statutory NTD procedures





		Belgium: horizontal co-regulatory procedure





		guidance for the court when determining actual knowledge (UK)





Requirements prior to removal /disabling of access: 

		provisional settlement of disputes – appeal to a monitoring body „when the 



      illegality of the information not revealed“ (Portugal)



		(…) upon obtaining actual knowledge,  obligation to inform Public Prosecutor 



     +  only measures aiming at prevention of access (Belgium)
















_1174985252.ppt


Transposition of e-commerce directive 

Article 12 (3), 13 (2), 14 (3) - injunctions                               (IX)

		possibility for national administrative authorities and courts 



    to issue injunctions in order to prevent or terminate 

    an infringement not transposed in several MS 

    (not contained in the notified acts; however, these provisions may already exist in general procedural law)



		use of injunctions on large scale as a part of general policy



    to fight against illegal content may be problematic

    cf. Düsseldorfer blocking order case (2002)














