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[image: image2.wmf]Verizon Content Offerings

•

MP3.com

•

Rhapsody

•

Online Gaming

•

MovieLink

•

Verizon Wireless Short Clips

•

Ringtones

•

FTTP (Fiber to the Premises)

•

Coming Soon: Cellular Music Downloads



[image: image3.wmf]MGM v. Grokster

•

Sony’s Bright Line Rule: “A technology

provider is not liable for secondary copyright

infringement if its technology is capable of

substantial 

noninfringing

 use.”

•

The Beneficiaries of Sony:

•

VCR, Internet, computers, 

DVRs

, DVD Players,

I-Pods, every new digital product or service.

•

A Narrow Solution to P2P Challenges Is Best

Resolved in Congress
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•

512(c )  --Upon Receipt of a valid notice for

material residing on the ISP’s system or

network, the ISPs must respond expeditiously

to take down material claimed to be infringing.

•

512 (g) The ISP must notify the subscriber

that the material has been removed and the

subscriber can submit a counter-notification.

•

Balanced Process -- ISP was not intended to

be judge or arbiter of disputes.



[image: image5.wmf]Abuses of Notice and Take Down

•

The Process is Outsourced to Bounty Hunters

Using Automated Search Bots

•

Some ISPs Receiving Hundreds of Thousands

of Invalid Notices

•

When the ISP Tries to Respond to the

Copyright Owner, the Email Bounces Back

•

No Due Diligence, DMCA Abuses
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•

Section 512 (i) (1) (B) requires that service providers

“accommodate and not interfere with 

standard technical

measures

” which are defined as tools used by copyright

holders to protect copyrighted works which:

•

Have been developed pursuant to a broad consensus of

copyright owners and service providers in an open, fair,

voluntary, multi-industry standards process;

•

Are available to any person on reasonable and

nondiscriminatory terms, and

•

Do not impose substantial costs on service providers or

substantial burdens on their systems or networks.
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•

In July 2002, RIAA sends Verizon form Subpoena

under 512(h) of the DMCA.

•

Demands name, address and phone number of

customer whom the RIAA alleges has infringing

material on the user’s hard drive.  Verizon is a

conduit between users and the Internet in this case.

•

DMCA requires that the subpoena pertain to

infringing material must actually reside on the ISPs’

system or network.

•

RIAA also asks Verizon to disable access to the

infringing materials “via our system.”
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•

The RIAA sued Verizon to enforce the subpoena.  DC

Court of Appeals and 8

th

 Circuit in Charter Case Held

the Form Subpoena Process Improper and the

Supreme Court Denied Cert.

•

8

th

 Circuit Denied 

RIAA’s

 Motion for Rehearing

Form process opens the door for anyone who makes an

allegation of copyright infringement to gain complete access

to private subscriber information without the due process

protections afforded by the Courts.

Form process opens the door for anyone who makes an

allegation of copyright infringement to gain complete access

to private subscriber information without the due process

protections afforded by the Courts.

The Problem...
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•

Verizon Does Not Condone

Piracy, but this Case was About

Privacy of Users Who Have Not

Done Anything Wrong

•

Decision Creates Extraordinary

New Roving Subpoena Power

•

No case, no judge, just a form

rubber stamped by a clerk

•

Anyone can get your identity by

obtaining your IP address

•

IP address is visible in email,

surfing the web, or chat rooms
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•

John Doe Suits Work

Well as Viable Alternative

•

Much More Protective of

User’s Rights

•

Judicial Oversight Deters

Potential Abuses

•

John Doe Suits Subject

to Rule 11 Sanctions

•

Provide Notice to User

and Opportunity to 

to

 be

Heard

•

Only a Federally

Registered Copyright

Owner Could Use Process



[image: image11.wmf]What are the Privacy Concerns?

Neither Form Subpoena Process Nor Proposed MPA/IFPI Code

of Conduct Protects User Privacy or Due Process:

Unconscionable Contractual Provision Results in Invasion of

Privacy with no Due Process

Open to Anyone Claiming to Be a Rights Holder Including

Pedophiles, Stalkers, Identity Thieves

The Service Provider Has No Way to Distinguish Legitimate

Uses from Abuses

Private Parties Would Have More Rights than Law Enforcement

Can Use Today Against Criminals



[image: image12.wmf]DMCA Section 512(i)

•

ISPs must have “adopted and reasonably

implemented and inform[] subscribers of, a

policy that provides for termination, 

in

appropriate circumstances,

 of subscribers

and account holders who 

are 

repeat

infringers.”

See Recent David 

Nimmer

 Article on Repeat

Infringers in 

Journal of Copyright Society
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•

Cross-Industry Education Campaign

•

Promoting Authorized Services

•

Warning Subscribers about Dangers of

Infringement

•

Narrow Legislative Solutions that Do Not

Impose Liability on Intermediaries

•

Digital Détente to Work Cooperatively Without

Threatening DMCA or E-Commerce Directive
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Abuses of Notice and Take Down

		The Process is Outsourced to Bounty Hunters Using Automated Search Bots



		Some ISPs Receiving Hundreds of Thousands of Invalid Notices 



		When the ISP Tries to Respond to the Copyright Owner, the Email Bounces Back



		No Due Diligence, DMCA Abuses
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What Was the Concern?

		Verizon Does Not Condone Piracy, but this Case was About Privacy of Users Who Have Not Done Anything Wrong

		Decision Creates Extraordinary New Roving Subpoena Power

		No case, no judge, just a form rubber stamped by a clerk

		Anyone can get your identity by obtaining your IP address

		IP address is visible in email, surfing the web, or chat rooms 
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What are the Privacy Concerns?

Neither Form Subpoena Process Nor Proposed MPA/IFPI Code of Conduct Protects User Privacy or Due Process:



Unconscionable Contractual Provision Results in Invasion of Privacy with no Due Process

Open to Anyone Claiming to Be a Rights Holder Including Pedophiles, Stalkers, Identity Thieves 

The Service Provider Has No Way to Distinguish Legitimate Uses from Abuses

Private Parties Would Have More Rights than Law Enforcement Can Use Today Against Criminals
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DMCA Section 512(i)

		ISPs must have “adopted and reasonably implemented and inform[] subscribers of, a policy that provides for termination, in appropriate circumstances, of subscribers and account holders who are repeat infringers.”



	See Recent David Nimmer Article on Repeat Infringers in Journal of Copyright Society
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Constructive Ideas 

		Cross-Industry Education Campaign

		Promoting Authorized Services

		Warning Subscribers about Dangers of Infringement

		Narrow Legislative Solutions that Do Not Impose Liability on Intermediaries

		Digital Détente to Work Cooperatively Without Threatening DMCA or E-Commerce Directive













verizon




UNKNOWN-0.unknown






_1174985656.ppt


     John Doe Lawsuits 

		John Doe Suits Work Well as Viable Alternative





		Much More Protective of User’s Rights



		Judicial Oversight Deters Potential Abuses



		John Doe Suits Subject to Rule 11 Sanctions





		Provide Notice to User and Opportunity to to be Heard

		Only a Federally Registered Copyright Owner Could Use Process
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DMCA Subpoena Suits

		In July 2002, RIAA sends Verizon form Subpoena under 512(h) of the DMCA.

		Demands name, address and phone number of customer whom the RIAA alleges has infringing material on the user’s hard drive.  Verizon is a conduit between users and the Internet in this case.

		DMCA requires that the subpoena pertain to infringing material must actually reside on the ISPs’ system or network.  

		RIAA also asks Verizon to disable access to the infringing materials “via our system.”
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The Result

		The RIAA sued Verizon to enforce the subpoena.  DC Court of Appeals and 8th Circuit in Charter Case Held the Form Subpoena Process Improper and the Supreme Court Denied Cert.

		8th Circuit Denied RIAA’s Motion for Rehearing



Form process opens the door for anyone who makes an allegation of copyright infringement to gain complete access to private subscriber information without the due process protections afforded by the Courts. 



The Problem...
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Accommodating DRM Solutions



		Section 512 (i) (1) (B) requires that service providers “accommodate and not interfere with standard technical measures” which are defined as tools used by copyright holders to protect copyrighted works which:

		Have been developed pursuant to a broad consensus of copyright owners and service providers in an open, fair, voluntary, multi-industry standards process;

		Are available to any person on reasonable and nondiscriminatory terms, and

		Do not impose substantial costs on service providers or substantial burdens on their systems or networks.
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MGM v. Grokster

		Sony’s Bright Line Rule: “A technology provider is not liable for secondary copyright infringement if its technology is capable of substantial noninfringing use.”

		The Beneficiaries of Sony:

		VCR, Internet, computers, DVRs, DVD Players, I-Pods, every new digital product or service.

		A Narrow Solution to P2P Challenges Is Best Resolved in Congress
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DMCA Notice and Take Down

		512(c )  --Upon Receipt of a valid notice for material residing on the ISP’s system or network, the ISPs must respond expeditiously to take down material claimed to be infringing.



		512 (g) The ISP must notify the subscriber that the material has been removed and the subscriber can submit a counter-notification.



		Balanced Process -- ISP was not intended to be judge or arbiter of disputes.
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Verizon Content Offerings

		MP3.com

		Rhapsody

		Online Gaming

		MovieLink

		Verizon Wireless Short Clips

		Ringtones

		FTTP (Fiber to the Premises)

		Coming Soon: Cellular Music Downloads
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