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Introduction

The Australian position on Geographical indications and how they relate to international agreements and institutions such as the World Trade Organisation, the Agreement on Trade-Related Aspects of Intellectual Property Rights(TRIPS Agreement), and the Agreement between the European Community and Australia on trade in wine (the EU Wine Agreement) are well known.  

However, what is less understood is how the Australian wine industry perceives Geographical Indications, how their value in market terms is perceived and how the Australian regulatory system protects them. In this presentation, I will go through a brief history of why the Australian industry has a GI protection system, outline some of the research that relates to market value, address issues in our export markets in terms of protecting our GIs and make reference to some of the recent developments in our system of protection.

Background

Australia historically did not use geographical descriptive terms as a major marketing tool when presenting wine for sale.  The catalyst to describe and present wine came from the signing of the Agreement between Australia and the European Union on Trade in Wine (the Wine Agreement) in 1993 that entered into force on 1 March 1994.  Under this agreement, Australia agreed to provide protection for European Union 'Geographical Indications' as they relate to wine, with certain sensitive semi-generic terms to be phased out at a later date.  Under the terms of the Agreement, Europe also agreed to protect Australian Geographical indications. Annex II to the EU/Australia Wine Agreement lists GIs which the parties claimed at the time of negotiation to be protected within their jurisdictions. 

Up to this point, Australian wine was commonly sold with the brand name, the style (using the semi-generic terms Champagne, Claret, Burgundy and the like) and the major geographical descriptor was Australia.  This was despite the fact that certain wine growing areas in Australia were well known for the quality and style of wine produced in theses particular areas. These included Hunter Valley White Burgundy (Semillon), Rutherglen Tokay (Tokay is a synonym for Muscadelle in Australia) and Coonawarra clarets (Cabernet Sauvignon).

When the Wine Agreement was signed in 1993, Australian winemakers exported 44 million litres worth $144 million to the (now) European Union, almost half of our total exports of $293 million. At this stage the Australian wine industry export target was $1 billion by the year 2000. Currently, total exports are around 665million litres with a value of over A$2.74 billion ($2.0 billion), with exports to the European Union making up around half this total (55% by volume and 46% by value).

Australia did not have Geographical indications, nor the mechanism to protect them, so was obliged to enact legislation which creates and protects Geographical indications. The Australian Wine and Brandy Corporation 1980 (AWBC) Act was amended to do this in 1993. 

The second reading speech by the Minister for Primary Industry and Energy, the Hon. Simon Crean provided the following explanation for protection of GIs at the time:

‘The agreement recognises the importance of European geographical indications to the European Community. It also recognises the widespread use of EC names on Australian wines. The agreement provides for the gradual phase-out of our use of EC geographical indications according to their commercial importance. 

There are four tranches of EC names to be protected. A list of thousands of EC geographical names which are of no commercial significance to us will be protected immediately the agreement enters into force. The second tranche is of little used names, such as `Frascati' and `White Bordeaux', which will be phased out on 31 December this year. A further group of names of some importance to us, such as `Chianti' and `Madeira' must be phased out by 31 December 1997. 

The last tranche includes names which are widely used by our winemakers, names like `Claret', `Chablis' `Burgundy' and `Champagne'. Phase-out periods for these names have yet to be determined but the agreement provides that negotiations on phase-out dates for these names must be concluded by 31 December 1997. 

We have used European geographical names to denote a style of wine for more than a hundred years. Migrants often brought these names to Australia and used them to describe a familiar style of wine; the names have become generic. Names like `champagne' have been used to describe a dry sparkling wine. Once protection commences, both European and Australian geographical indications will only be used to indicate the true place of origin of the wine. Thus the name `champagne' will only be used to describe wine made in the Champagne region of France. 

The agreement provides for additional phase-out periods to clear stock from wholesalers and retailers. Australian wine made prior to the phase-out period for production labeled with the protected EC names may be marketed by wholesalers for up to three years and by retailers until stocks are exhausted. Australian winemakers have already begun using varietal and brand names to replace European geographical indications. 

The bill establishes a Geographical Indications Committee to determine the boundaries of Australian geographical indications. EC regulations require that where wine exported to the EC is labeled with a geographical indication, the boundaries of that region must be defined precisely. 

Where does Coonawarra end and Riverland start? This question is just as relevant for Australian wine consumers as it is for the EC requirements. By defining the boundaries of our geographical indications, this bill will give greater certainty to enforcement of the label integrity program provisions of the act, which require winemakers to keep records to substantiate label claims of the vintage, variety or geographical indication of wine. The bill will give consumers the guarantee that when wine is labeled `Coonawarra', the grapes from which the wine was made came from within the defined boundaries of the Coonawarra region. 

The Bill establishes a registrar of geographical indications and traditional expressions who will be an employee of the Australian Wine and Brandy Corporation. The registrar will list all geographical indications determined by the committee, list the protected EC names and inform other countries of Australia's protected names. 

It extends the powers and functions of the AWBC to cover administration of the EC-Australia wine agreement and the definition of Australian geographical indications.’ 

However, there was a pragmatic reason that Australian producers agreed to create a system of GIs. This was that under European legislation the ability to label wine with certain particulars was prevented in their market unless they had a Geographical Indication.  These particulars included the vintage year, the name of one or more vine varieties,  award, medal or competition, and indications concerning the means used to obtain or method used to manufacture the product. 
By creating a system of geographical indications, Australian producers were able to label wine for export to Europe that was restricted within Europe  to quality wines PSR.  The ability to label wines with consumer friendly information including vintage and variety information gave Australian wines are marketing edge at a time when the majority of European wines were restricted in the information they were permitted to put on a label.

It was not the geographical indication that sold the wine, but the other information pertaining to vintage, variety and production methods as well as the ‘good story’ that is so common on Australian wines.

Semi-generics

It is also important to note the role of European Union GIs which were previously used as generic descriptions of Australian wines (often called 'semi-generics') which were also included by the EU in Annex II. As mentioned previously, these were divided into three groups, whose use was to be phased out on a time scale to be agreed. 

The first two groups of names have been phased out and are entered on the Register and may no longer be used as descriptions for Australian wines are:

Beaujolais 

Cava 

Chianti

Frascati 

Frontignan 

Hock

Madeira 

Malaga 

Saint-Emilion/St Emilion

Sancerre 

Vinho Verde/Vino Verde 

White Bordeaux

A further tranche of Geographical indications will be phased out following the finalization of the current round of negotiations between Australia and the European Commission. It was originally envisaged that final agreement on the phase-out periods would be completed by 31 December 1997. The reality is that progress in negotiations was slow, but from an Australian industry perspective it now appears now that finalisation of the agreement is likely in 2005, with the only delay being the final agreement of the text by European Member States. The terms that will be phased out are:
Burgundy 

Chablis 

Champagne

Claret 

Graves 

Marsala

Moselle 

Port 

Sauternes

Sherry 

Tokay

White Burgundy 

Hermitage

Most of these terms, with the exception of  Port, Sherry, White Burgundy and Tokay are already not used by the majority of Australian producers.

However, the industry was put on notice by the signing of the 1994 agreement that Port, Sherry and White Burgundy would need to be phased out and are preparing a strategy to do this. The withdrawal of these terms has required the development of new names and terminology to describe Australian fortified wines. For white burgundy it is a relatively simple (but still expensive rebranding) process of using the varietal names – this strategy was extremely effective for the other semi-generics.

For port and sherry the issue is more complex as these are generic terms were the basis on which the Australian wine industry was largely built. In addition, a layer of complexity is added by the European Union seeking to have exclusive use of the so-called traditional expressions such as ruby, tawny, vintage, cream, crusted/crusting and solera for fortified wines. 

The Australian wine industry is actively developing a Code of Practice for Fortified Wines to enable us to meet our treating obligations once the wine agreement is finalised. This code will be in place by July 2005 and will regulate the use of fortified terms in our market and on third markets, including the European market.

The development of new names and terminology through the Fortified Wine Code of Practice will satisfy several objectives:

· To demonstrate industry-wide commitment to the Wine Agreement by adopting fortified names and terminology that meet the spirit and intent of the agreement.

· To provide a framework for producers to benchmark their styles against the descriptors, and for using the classification terminology to describe their wines.

· To increase consumer confidence when buying Australian fortifieds through adopting readily understood, industry-wide classifications. 

Again the Australian wine industry believes that this re-branding will provide a great marketing opportunity for the industry that will enhance sales in the category.

Australian Geographical indications

To comply with the Wine Agreement Australia nominated 423 possible Geographical indications which were put into Annex 2 of the Agreement. Currently there are 119 GIs either that have been determined or are under consideration in Australia - a somewhat smaller number of Geographical indications then found in Europe. 

The remaining possible Geographical Indications in Annex 2 will be deleted following the finalisation of the Wine Agreement negotiations.

Geographical Indications within Australia have a hierachial structure. 

Perhaps the best known Geographical Indication is that of ‘Australia’, which incorporates the whole country. Unfortunately the use of the Geographical Indication ‘Australia’ is limited in international trade as the United States prohibits use of a vintage date when used with a country name and the European Union while allowing the use of country names as GIs in legislation, in practice will not give approval.

Australia is the top of the hierarchy. Underneath that are a number of zones, regions and sub-regions – each which have the status of a geographical indication within Australia. These are listed in table 1.

Table 1: Australian Geographical indications

STATE / ZONE
REGION
SUB-REGION





South Eastern Australia







NEW SOUTH WALES



Big Rivers




Perricoota



Riverina


Western Plains



Central Ranges




Cowra



Mudgee



Orange


Southern New South Wales




Canberra District



Gundagai



Hilltops



Tumbarumba


South Coast




Shoalhaven Coast



Southern Highlands


Northern Slopes



Northern Rivers




Hastings River


Hunter Valley




Hunter




Broke Fordwich

QUEENSLAND




Granite Belt



South Burnett


SOUTH AUSTRALIA



Adelaide



Mount Lofty Ranges




Adelaide Hills




Lenswood



Piccadilly Valley


Adelaide Plains



Clare Valley


Barossa




Barossa Valley



Eden Valley




High Eden

Fleurieu




Currency Creek



Kangaroo Island



Langhorne Creek



McLaren Vale



Southern Fleurieu


Limestone Coast




Coonawarra



Mount Benson



Padthaway


Lower Murray




Riverland


The Peninsulas



Far North




Southern Flinders Ranges


VICTORIA



North West Victoria




Murray Darling



Swan Hill


North East Victoria




Alpine Valleys



Beechworth



Glenrowan



Rutherglen


Central Victoria




Bendigo



Goulburn Valley




Nagambie Lakes


Heathcote



Strathbogie Ranges



Upper Goulburn


Western Victoria




Grampians



Henty



Pyrenees


Port Phillip




Geelong



Macedon Ranges



Mornington Peninsula



Sunbury



Yarra Valley


Gippsland



WESTERN AUSTRALIA



Greater Perth




Perth Hills



Swan District




Swan Valley


Peel


Central Western Australia



South West Australia




Blackwood Valley



Geographe



Great Southern




Albany



Denmark



Frankland River



Mount Barker



Porongurup


Margaret River


West Australian South East Coastal


Eastern Plains, Inland and North of Western Australia


TASMANIA



NORTHERN TERRITORY



AUSTRALIAN CAPITAL TERRITORY






Commercial aspects of geographical indications

Many producers claim that ‘geographical indications' confer value on a product.  Of course, conceding geographical indications as the exclusive property of a single country can potentially confer a marketing advantage to those countries. Value can accrue to a descriptor, be it a geographical indication, ‘traditional expression’, or brand name as long as the quality attributes of the product remain true to the descriptor.  Consumer loyalty is a fickle thing and once consumer confidence is lost it is difficult to regain.

Intense market competition in the wine industry is leading to greater product differentiation as producers and marketeers seek to position their product.  Increasing supplies of better quality grapes and unprecedented expansion of number of wineries and labels, progressive relaxation of trade barriers and increased globalisation of the market means that the consumer is faced with a seemingly endless choice.   

Successful market strategy is to make a product, not a commodity (Moulton, 1999).  If choice in describing a product is limited by the removal of descriptive words, then an advantage is given to a competitor whose choices are less fettered.

Particular problems for Australian producers in giving up ‘semi-generics' lie on our domestic market.  At higher price points, the consumer is clearly brand orientated and educated in their choice of wine.  A brand and other descriptors can replace giving up semi-generic terms such as port.  For example, McWilliams liqueur Shiraz is already used on the export market. 

When there are clearly strongly identified brands the solution is also easy.  For example, Penfolds Club Port could just as easily become Penfolds Club.  The same label and same shaped bottle will ensure little or no consumer confusion.

The real problems occur at the low price points.  At this level there is little brand loyalty and quality attributes are not as important. The consumer considers terms such as champagne, port, sherry, tawny as generic descriptors of a certain wine style.  To allow other countries to use such terms while preventing our own producers the opportunity to do this is placing them at a large competitive disadvantage. 

However, paradoxically, giving up the use of a marketing name can also advantage a product.  For example, Australian producers have largely phased out the use of the term champagne, preferring to call the product sparkling wine, or to brand it, for example, as 'Croser' or 'Pirie'.  The Australian consumer has accepted that change and no longer sees the Australian product as second best to the French champagne.  Instead it has differentiated the product in such a fashion that by buying Australian sparkling wine, the next step up the quality ladder is to another Australian product and not to the 'real thing' -French champagne.

A real problem for the European Union from seeking exclusive use over certain semi-generic terms will come when countries such as South Africa, the United States and Australia all agree to give up the use of terms such as port and sherry. This will dramatically reduce the size of the potential market for these products outside the European Union and create a new market niche for those producers of ‘liqueur shiraz' and 'vintage liqueur '. Locally produced wine will naturally have a comparative advantage as they shift consumer focus onto these wines, but other producing countries will also have the opportunity to make market inroads.  'Traditional' European producers will be left out in the cold as their archaic appellation system and labelling regulations leave a willing industry unable to respond to the new market opportunity.  After a number of years, as a new wave of consumers enter the market, port and sherry may well be seen as obscure European 'brands' that can't compete with the progressive and quality New World fortified wines. 

Once a GI, TE, APE or grape variety is entered in the Register, any false or misleading use in the description or presentation of wine, including use which contravenes any applicable registered conditions, constitutes an offence under the AWBC Act.
System of protection

Under Article 3(2) of the Wine Agreement, the Contracting Parties are to take all the general and specific measures necessary to ensure that the obligations laid down in the A-EC Agreement are fulfilled, and to ensure that the objectives of the A-EC Agreement are attained.  Under Article 6, the Contracting Parties agree to take all measures necessary, in accordance with the A-EC Agreement, for the reciprocal protection of the names referred to in Article 7.  These are names used for the description and presentation of wines originating in the territory of the Contracting Parties.  Article 7 provides that, as regards wines originating in Australia, the following names are protected:

“I
the name ‘Australia’ or other names used to indicate this country;

II
the geographical indications and traditional expressions referred in Annex II.”

Annex II to the Agreement lists the GIs that were considered by the Australian industry as likely to be determined following the signing of the Wine Agreement.

Article 2 of the A-EC Agreement defines a number of expressions including:

“‘geographical indication’ shall mean an indication as specified in Annex II, including an ‘Appellation of Origin’, which is recognized in the laws and regulations of a Contracting Party for the purpose of the description and presentation of a wine originating in the territory of a Contracting Party, or in a region or locality in that territory, where a given quality, reputation or other characteristic of the wine is essentially attributable to its geographical origin;”

It follows from Article 2 that under the A-EC Agreement a geographical indication designates a geographical area to which the quality, reputation or other characteristic of the wine is essentially attributable.

The legislation

The Australian Wine and Brandy Corporation Act 1980 (AWBC Act) is the Act under which the Australian Wine and Brandy Corporation was established. The Corporation is a statutory marketing authority responsible for the exercise of various powers and functions related to the promotion and regulation of the Australian wine industry in both domestic and export markets.

The AWBC Act was amended by the Australian Wine and Brandy Corporation Amendment Act 1993. The amendments gave effect to the Wine Agreement. Pursuant to the Wine Agreement parties to the Agreement must take steps to protect certain geographic names and other expressions traditionally used in respect of wine made in any of the member countries, and some names of grape varieties. These protected names and expressions are to be recorded in a Register controlled by the Australian Wine and Brandy Corporation. The Wine Agreement obliged Australia to enact legislation which protects all names and expressions on this Register. Other terms and expressions that may also be protected are referred to as traditional expressions - and ancillary protected expressions. A GI on the Australian Register of Protected Names is, by definition, a name with significant geographic relevance to the wine industry. It is also a name of which wrongful use, in the knowledge of the GI's status as a protected name, will be contrary to law.

The objects of the AWBC Act are set out in section 3 which provides:

“(1)
The objects of this Act are:

(a) to promote and control the export of grape products from Australia;  and 

(b) to promote and control the sale and distribution, after export, of Australian grape products;  and

(c) to promote trade and commerce in grape products among the States, between States and Territories and within the Territories;  and

(d) to improve the production of grape products, and encourage the consumption of grape products, in the Territories;  and

(e) to enable Australia to fulfil its obligations under prescribed wine-trading agreements;  and

(f) for the purpose of achieving any of the objects set out in the preceding paragraphs:

(i) to determine the boundaries of the various regions and localities in Australia in which wine is produced;  and

(ii) to give identifying names to those regions and localities;  and

(iii) to determine the varieties of grapes that may be used in the manufacture of wine in Australia; and this Act shall be construed and administered accordingly.”

Objects (e) and (f) were introduced by the 1993 amendments.

Section 4 of the AWBC Act defines many expressions used in the legislation, including:

“geographical indication, in relation to wine, means:

(a)
a word or expression used in the description and presentation of the wine to indicate the country, region or locality in which the wine originated; or

(b)
a word or expression used in the description and presentation of the wine to suggest that a particular quality, reputation or characteristic of the wine is attributable to the wine having originated in the country, region or locality indicated by the word or expression.”

The objects (f)(i) and (ii) in Section 3(1) of the AWBC Act, and pars (a) and (b) of the Section 4 definition of geographical indication, describe two discrete features of a geographical indication:  first, the word or expression used as the identifying name for the region or location and, secondly, the geographical area which constitutes the region or locality.  

Section 5D (b) of the AWBC Act provides that, for the purposes of the Act, a wine is taken to have originated in a particular region or locality of Australia only if the wine is made from grapes grown in that region or locality.

Part VIB (Sections 40, 40A-40ZF) was introduced by the 1993 amendments.  Section 40A provides:

“The object of this Part is to regulate the sale, export and import of wine:

(a) for the purpose of enabling Australia to fulfil its obligations under prescribed wine-trading agreements;  and

(b) for certain other purposes for which the Parliament has power to make laws;

and this Part is to be interpreted and administered accordingly.”

It is an express requirement of the object clauses in both Sections 3 and 40A that the Act be interpreted and administered to fulfil Australia’s obligations under, inter alia, the Wine Agreement.  

Section 40N provides for the establishment of the GIC.  Under Section 40P the function of the GIC is to make determinations of geographical indications for wine in relation to regions and localities in Australia, and it has power to do all things necessary and convenient in connection with this function.  Other sections of Part VIB make provision for interested parties to apply to the GIC for the determination of a geographical indication, and specify the procedural steps that the GIC must follow leading up to the making of a final determination.  Section 40T deals with the making of determinations and provides:

“(1)
In determining a geographical indication, the Committee must:

(a) identify in the determination the boundaries of the area or areas in the region or locality to which the determination relates;  and

(b) determine the word or expression to be used to indicate that area or those areas.

(2)
If the regulations prescribe criteria for use by the Committee in determining a geographical indication, the Committee is to have regard to those criteria.

(3)
When making a determination as a result of an application, the Committee may do either or both of the following:

(a) determine an area or areas having boundaries different from those stated in the application;

(b) determine a word or expression to be used to indicate the area or areas constituting the geographical indication that is different from a word or expression proposed in the application.”

Section 40T, recognising the separate objects stated in Section 3(f)(i) and (ii), imposes two requirements on the GIC.  It is to identify the boundary of the area or areas to which the determination relates, and it is to determine the word or expression (i.e. the name) to be used to indicate that area or those areas.  This dual function is to be borne in mind when considering Part 5 of the Australian Wine and Brandy Corporation Regulations 1981 (the Regulations) to which s 40T(2) refers.  

Part 5 of the Regulations provides:

“23
Determining geographical indications
For the purpose of making determinations under section 40T of the Act, the Geographical Indications Committee is to have regard to the criteria set out in this Part.  

24 Interpretation
In this Part:

region means an area of land that:

(a) may comprise one or more subregions;  and

(b) is a single tract of land that is discrete and homogeneous in its grape growing attributes to a degree that:

(i) is measurable;  and

(ii) is less substantial than in a subregion;  and

(c) usually produces at least 500 tonnes of wine grapes in a year;  and

(d) comprises at least 5 wine grape vineyards of at least 5 hectares each that do not have any common ownership, whether or not it also comprises 1 or more vineyards of less than 5 hectares;  and

(e) may reasonably be regarded as a region.

subregion means an area of land that:

(a) is part of a region;  and

(b) is a single tract of land that is discrete and homogeneous in its grape growing attributes to a degree that is substantial;  and

(c) usually produces at least 500 tonnes of wine grapes in a year;  and

(d) comprises at least 5 wine grape vineyards of at least 5 hectares each that do not have any common ownership, whether or not it also comprises 1 or more vineyards of less than 5 hectares;  and

(e) may reasonably be regarded as a subregion.

zone means an area of land that:

(a) may comprise one or more regions;  or

(b) may reasonably be regarded as a zone.

25
Criteria for determining geographical indications

For the purposes of subsection 40T(2) of the Act, the Committee is to have regard to the following criteria:  

(a) whether the area falls within the definition of a subregion, a region, a zone or any other area;

(b) the history of the founding and development of the area, ascertained from local government records, newspaper archives, books, maps or other relevant material;

(c) the existence in relation to the area of natural features, including rivers, contour lines and other topographical features;

(d) the existence in relation to the area of constructed features, including roads, railways, towns and buildings;

(e) the boundary of the area suggested in the application to the Committee under section 40R;

(f) ordinance survey map grid references in relation to the area;

(g) local government boundary maps in relation to the area;

(h) the existence in relation to the area of a word or expression to indicate that area, including:

(i)
any history relating to the word or expression;  and

(ii)
whether, and to what extent, the word or expression is known to wine retailers beyond the boundaries of the area;  and

(iii) whether, and to what extent, the word or expression has been traditionally used in the area or elsewhere;  and

(iv) the appropriateness of the word or expression;


(i)
the degree of discreteness and homogeneity of the proposed geographical indication in respect of the following attributes:

(i)
the geological formation of the area;

(ii) the degree to which the climate of the area is uniform, having regard to the temperature, atmospheric pressure, humidity, rainfall, number of hours of sunshine and any other weather conditions experienced in the area throughout the year;  

(iii) whether the date on which harvesting a particular variety of wine grapes is expected to begin in the area is the same as the date on which harvesting grapes of the same variety is expected to begin in neighbouring areas;  

(iv) whether part or all of the area is within a natural drainage basin;

(v) the availability of water from an irrigation scheme;

(vi) the elevation of the area;

(vii) any plans for the development of the area proposed by Commonwealth, State or municipal authorities;

(viii) any relevant traditional divisions within the area;

(ix) the history of grape and wine production in the area.

Note
In determining a geographical indication under subsection 40Q (1) of the Act, the Committee is not prohibited under the Act from having regard to any other relevant matters.”

The note to Regulation 25 makes it clear that the list of prescribed criteria to which the Committee is to have regard is not intended as an exhaustive list.  The GIC may have regard to any other relevant matters.  However, the direction in Regulation 25 requires that the GIC must have regard to each of the specified criterion and “give weight to them as a fundamental element” in reaching its decision.

Labelling requirements for geographic indications

The labelling requirements for the use of geographic indications (GIs) fall under the Australian Wine and Brandy Corporation Act (AWBC Act) and associated Regulations.  I would also note that under the AWBC Regulations 1981, 6A Conditions of export — food standards,  all wine exports must comply with importing country requirements – including those relating to GI usage. 
Australian GI’s are classified into: South Eastern Australia; the States; Zones (parts of States); Regions (parts of Zones); and, Sub-regions (parts of Regions) and, for the purpose of making a label claim, any level of GI may be chosen. Eg. if grapes are sourced from one sub-region then that sub-region could be labelled as the source of the wine but, if sourced from two or more sub-regions in the one region then that region could be claimed or each of the sub-regions sourced (although not for sale to the United States, where multiple GIs are in general not permitted unless they are contiguous). 
I would also note that ‘Australia’ can be used as a GI within Australia, but not in the European Union. Within the United States, ‘Australia’ can only be used as a GI if there is no vintage date. 
A label claim for grapes grown in a vineyard in a particular sub-region, could be claimed under the name of: the sub-region, or the region, or the zone, or the State, or the zone ‘South Eastern Australia’, as desired or applicable.

There is no mandatory requirement to place a geographical indication claim (information as to the regional source of the grapes in a wine) on the label. However, if a claim is made, it must be true and conform to AWBC Regulation 21:
1. If the wine is a blend of different GI’s and the description and presentation refers to one or more of those indications, then the description and presentation must refer to ALL of the GI’s in descending order of their proportions in the blend. 

2. In spite of (1), the description and presentation may refer to only one GI if the blend contains 85% of grapes sourced from that GI. 

3. In spite of (1), a wine may be described and presented using particular GI’s if it consists of at least 95% of a blend of varieties of grapes sourced from no more than 3 regions that have those GI’s and, includes at least 5% of varieties sourced from each of those GI’s. GI’s must be described and presented in descending order of their proportions in the blend. GI claims for fortified wine may be calculated exclusive of the grape spirit or brandy added.

GI claims are optional, however, if there is no information as to the geographical source of the wine provided anywhere on a label, the brand name, winery name, logo, product name or even the winery address must not imply to a consumer that the grapes were sourced from a particular country or geographical location if that is not the case. Such implied claims may be just as illegal as a straight false or misleading claim, under either the AWBC Act and the Trade Practices Act, or both. 

Hierarchical use of GIs

The AWBC have interpreted the AWBC Act and Regulations as not permitting reference to an individual GI of smaller size on the descriptive porion of the label, if the wine is presented with a GI of a zone or region.

For example, if a wine is labelled with the GI South Eastern Australia, then it must mention all the GIs it is sourced from in the descriptive portion of the label or make no mention of the smaller regions/sub-regions. The AWBC Act provides that GIs may only be used on wine made from grapes grown in the area named by the GI subject to certain exemptions and the afore mentioned blending rules.

Description and presentation

Once a GI, TE, APE or grape variety is entered in the Register, any false or misleading use in the description or presentation of wine, including use which contravenes any applicable registered conditions, constitutes an offence under the AWBC Act.

The restrictions on use of registered GIs apply to any part of the ‘description and presentation’ of a wine. This extends to:

“all names (including business names) or other descriptions, references (including

addresses), signs, designs and trade marks used to distinguish the wine and appearing:

(a) on the container (including on the device used to seal the container or on a

label affixed to the container), on any tag attached to the container or, if the

container is a bottle, on the sheathing covering the neck of the bottle; or

(b) on protective wrappings (such as papers and straw envelopes of all kinds),

cartons and cases used in the packaging of the wine or the transport of the

wine; or

(c) in documents relating to the transport of the wine or in other commercial

documents (for example, invoices or delivery notes) relating to the sale or

transport of the wine; or

(d) in advertisements relating to the wine.”

False Use

The AWBC Act states that the following are all examples of a false description and

presentation of wine with respect to geographical indications

(a) it includes the name of a country, or any other indication that the wine originated in a

particular country, and the wine did not originate in that country; or

(b) it includes a registered geographical indication and the wine did not originate in a

country, region or locality in relation to which the geographical indication is

registered; or

 (e) it is not in accordance with such provisions (if any) relating to the description and

presentation of wine as are prescribed for the purposes of this paragraph.

Misleading Use

Likewise, there are examples of uses the description and presentation of a wine which are deemed to be misleading, including if a use:

(a) includes a registered geographical indication (or a translation, or a word that resembles it); and

(b) the indication or expression (or translation or ‘resembling’ word) is used in such a

way in the description and presentation as to be likely to mislead as to the country,

region or locality in which the wine originated.

Trade marks and GIs 

The AWBC Act has quite a strict interpretation on the use of a geographical indication on a label in another context. A GI may not be used in any context unless the grapes that the wine is made from are grown in the GI.

A trademark that includes a GI can be registered, but only if the wine comes from that GI.  In such a case, the trademark will have an endorsement as a condition of registration as follows:

It is a condition of registration that the trade mark will only be used in respect of wines originating (as defined in the Australian Wine and Brandy Corporation Act 1980) in the area in respect of which the geographical indication(xxxx) is registered and that the use is in accord with the Australian Wine and Brandy Corporation Act 1980.

 

The word "originate" has a specific meaning in relation to wine. This is defined in section 15 of the Trade Marks Act and section 5D of the AWBC Act. A wine is taken to have originated in a particular region or locality of a foreign country or of Australia only if the wine is made from grapes grown in that region or locality. (This definition, in respect of the AWBC Act, is subject to the blending rules which are in the Regulations and given force by section 40H of the AWBC Act.)

 

 A specific exception occurs where a GI is an owner's name. Section 3 of TRIPS (the Agreement on Trade-Related Aspects of Intellectual Property Rights) relates to the protection of GIs. Article 24.8 of Section 3 provides specific protection covering a person's right to use his or her name in a trade mark. Under the heading International Negotiations it reads:

 

The provisions of this Section shall in no way prejudice the right of any person to use, in the course of trade, that person's name or the name of that person's predecessor in business, except where such name is used in such a manner as to mislead the public.
 

The AWBC Act, in defining false descriptions and presentations, provides exemptions for the use of an individual's name - subsection 40D (6). However, the term in subsection 40D (6) is individual, not person and the difference is significant. Individual only means a natural person. Person includes bodies corporate and other legal entities. The exemptions in subsection 40D (6) therefore only extends to use of a name by a natural person.

 

Recent Developments

AUSFTA

Following the completion of the Australia United States Free Trade Agreement (AUSFTA) a number of changes to the system for protection of geographic indications in Australia were made. These changes were implemented by amendments to the Australian Wine and Brandy Corporation Act 1980 and through a new Regulation 17A which came into effect on 1 January 2005. 

The changes resulting from the UAUSFTA specifically permitted cancellation procedures for GIs and the ability for a trademark and GI to co-exist. 

Article 17.2 of the AUSFTA records an agreement between Australia and the US to regulate the use of Geographical Indications, which are eligible for protection as trade marks 'through the conduct of examination as to substance as well as to formalities, and through opposition and cancellation procedures'. Schedule 3 of the FTA Act implements this agreement by inserting in the AWBC Act a new Subdivision D that provides new procedures for:

· objection by an owner of a trade mark (whether registered or unregistered) during the process of determination of a new GI, on the basis of that owner's pre-existing trade mark rights; and 

· the cancellation of a GI. 

A new section 40RB(1) states that an owner of one or more registered trade marks will be able to lodge with the Registrar of Trade Marks (the Registrar) an objection to an application for determination of a new GI on one of the following grounds: 

· that the (registered) trade mark consists of a word or expression that is identical to the proposed GI; 

· that the (registered) trade mark consists of a word or expression and the proposed GI is likely to cause confusion with that word or expression; or 

· that the (registered) trade mark contains a word or expression and the proposed GI is likely to cause confusion with that word or expression and the owner has trade mark rights in that word or expression.

New section 40RB(4) states that owners of unregistered trade marks will be able to lodge with the Registrar an objection to an application for determination of a new GI on one of the following grounds:

· that the (unregistered) trade mark consists of a word or expression that is identical to the proposed GI and the person has trade mark rights in that word or expression and the rights were acquired through use in good faith; (or) 

· that the (unregistered) trade mark consists of or contains a word or expression and the proposed GI is likely to cause confusion with that word or expression and the person has trade mark rights in that word or expression and the rights were acquired through use in good faith.

This new mechanism maintains the 'first in time, first in right' principle (thereby protecting the rights of pre-existing trade mark owners), ensures that the onus is on the trade mark owner to protect their rights, and provides the opportunity for all parties to present their case. The Registrar has discretion to allow a proposed GI to be registered in certain circumstances, even where an objection has been made out. A party may appeal to the Federal Court from a decision of the Registrar under this new subdivision.

New Subdivision D also provides that GIs can be omitted from the Register of GIs in circumstances where they are not in use or are no longer required.

There are related changes to the Australian Wine and Brandy Corporation Regulations 1981 (Cth) (see the Australian Wine and Brandy Corporation Amendment Regulations 2004 No. 1 (Cth)). A new sub-regulation 17A provides that where:

· the Registrar exercises his/her discretion to allow registration of a GI even though an objection is made out; or 

· a GI is proposed and registered after a similar or identical trade mark is applied for or registered,

the trade mark owner may continue to use the trade mark for the description and presentation of wine, even if the wine does not originate in the region indicated by the GI, provided that an appropriate statement is included on the label that will alleviate any confusion as to the wine's origin. A new Part 6 sets out the procedures for objections and determinations of GIs based on pre-existing trade marks.

The onus is on the trade mark owner to monitor the advertisement of proposed GIs and give notice of any objection. 

Export market Issues

The key issues surrounding the protection of Australian GIs in export markets do not relate to the use of the smaller GIS, but to the use of the GI ‘Australia’. It is relatively common to see ‘Made in the Australian style’ or similar claims on European wine, but much rarer to see fraudulent claims relating to for example Hunter Valley or Swan Hill. The reason for this is of course that the most recognisable geographic indication from a marketing perspective is ‘Australia’.

The Australian industry position on GIs 

The issue of geographic indications is important to the WFA in terms of general trade policy and in practical terms.  

In trade policy terms, Australia needs to have a system of protection for GIs that will comply with the requirements of the WTO Trade Related Intellectual Property Agreement and be consistent with the European Union- Australia bilateral agreement on wine and AUSFTA.

The industry has adopted the following policy principles with relation to GIs:

1. That rights of pre-existing trademarks should be maintained when considering the determination of GIs;

2. That in the case of a proposed GI being similar to a pre-existing trademark in the view of the Trademarks Office, then the GI can only be determined if the trademark holder agrees;

3. In such a case, the trademark holder should indicate on the product the source of the grapes to ensure no confusion arises (but the wine may be sourced from grapes outside the GI as long as the source of the grapes is indicated); and

4. Limited exceptions to the rights conferred by a GI may be allowed for the fair use of descriptive terms providing the rights of the owners of the GI are taken into account .

In practical terms, WFA Executive Council is concerned about expensive and prolonged litigation that can meet the determination of GIs.

It considers that the process of determination is not well understood by the industry and that we need to increase the transparency of the determination process. This may entail reviewing the legislation to ensure that it is consistent with the policy principles desired by the industry while maintaining consistency with international requirements. It may also entail the development of arbitration procedures.

Conclusions

From an Australian industry perspective, GIs are no ‘silver bullet’ in gaining a market advantage.  Our experience has been that the cessation of use of semi-generic terms was a great boost for our industry as it forced the Australian industry into actively marketing our wines and determining what the consumer really wanted.  What we found was that the general consumer wanted wine demystified.  They wanted to know what the grape variety was and they want to hear a story.  Part of that story is where the wine comes from, but it is only one element of the marketing mix.  What is clear is that at higher price points that the added definition of locality becomes relatively more important.

Australia will not continue to create GIs.  The consumer already has shown that they quickly become saturated in the face of a burgeoning number of GIs and it does not help to sell wine.  The key GIs for Australia are the larger regions and zones such as ‘Australia’ and South East Australia.  Brian Croser, one of the great ambassadors for the Australian wine industry has called on the Australian wine industry to shout about their premium wines, or risk only being seen as 'a global supplier of reliable, affordable mass-distributed branded wine'. 

Croser’s point is that the global image of Australian wine is currently largely ignoring the great diversity of fine wines made in the multitude of terroirs‚ of the cooler valleys and on the hillsides of fine wine regions. 
I also believe that under-pinning strong brands, regionality and the GI will become increasingly important for Australian wine and enable us to compete effectively in the higher price points.  However, it is the brand which will be most important, because to market based solely on region means that the message is only as strong as the weakest link. 
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