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Comment on the WIPO ccTLDs Best Practices

The Swiss Federal Institute of Intellectual Property thanks the International Bureau for its efforts in the scope of WIPO's ccTLD Program and appreciates the opportunity to submit comments on the draft of the ccTLDs Best Practices.

Domain Name Registration Agreement

In the draft of the ccTLDs Best Practices one can read: "Nonetheless, the registration agreement offers a prime opportunity to establish certain terms and conditions aimed at alleviating potential conflicts that may arise between the domain name registration and any third-party intellectual property rights".

Fact is, that in all countries (like Switzerland), where the registration of a domain name is based on a contractual basis ruled by private law, the registration agreement is the only opportunity to establish duties of the holder of a domain name aimed at preventing and/or resolving conflicts in an Alternative Dispute Resolution Procedure (ADRP): There is no obligation of the holder of the domain name to participate in an ADRP and no right of the ccTLD administrator to enforce any ADPR-decision calling for cancellation or transfer of the domain name without the (general) con​sent of the domain holder in the scope of the registra​tion agreement. If these mechanisms are not contained in the registration agreement, cancellation or transfer of the domain name by the ccTLD administrator may constitute a breach of contract and lead to liability of the administrator.

Collection and Availability of Registrant Contact Details

We fully agree with what's written about registrant contact details. Although we see the necessi​ty of a reservation concerning local mandatory privacy regulations, we think that the name of the registrant and further contact details should be available to public as easily as possible. When we look at the registration of a trademark (or any other intellectual property right), publicity of the right and the identity of its holder is the price to pay for the legal monopoly granted by the registration; for the de facto monopoly in a certain domain name this should be the case as well.

Alternative Dispute Resolution (ADR)

The recommendation of ADR earns our full support. The multiple advanta​ges of a suitable ADR-procedure lie on the table. Generally agreeing with the proposed minimum requirements of any ADR-policy, we also suggest to require a certain time period during which an ADR-decision cal​ling for cancellation or transfer of the domain name is not enforced, so that the respondent can bring the case to court without already having lost the domain name. Paragraph 4 (k) of ICANNs UDRP provides for a period of ten business days, which we think is too short, considering that the complainant had as much time as he wanted to prepare his complaint.

As for the question whether the complainant must have rights in a local trademark (or other distinctive sign) or not, we recommend to make the following distinction: If the mere registration of the domain name infrin​ges the rights of the trademark owner, because he can't register and use the domain name himself, a local trademark should be required: Only a complainant whose sign is already present in the country concerned by the ccTLD has a legitimate interest to profit from an easy and quick administrative procedure to remove the hindering domain name. If the use of the domain name infringes a trademark right (which can happen in any jurisdiction of the world), there should be no territorial limitation to the accessibility of the ADRP.
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