Al and Intellectual Property: WIPO Call for Submissions
Impact of Al on IP Policy

Question 1: What impact does Al have on the IP system and IP policy?

Based on the opening panel of the WIPO Conversation, there seems to be general
agreement that Al is a game changer and poses a number of challenges to the IP system
and IP policy.

General comments on the nature of Al's impact, the relation between Al and the IP system,
and other factors emerging from the Al’s broader applications are welcome, such as:

¢ What needs to be done in the IP system to support Al innovation?

¢ What are the current innovation incentives for Al and data creation?

e Does the current IP system serve to incentivize innovation/creation in the Al field? Are
there any gaps?

Question 2: Other policy issues

The WIPO Conversation on IP and Al adopted thematic approaches and took up five specific
themes in relation to Al's impact on IP below. There may be other issues. Your comments on
other policy issues are most welcome. For instance, enforcement of Al-related IP rights or
liability for Al infringement of IP rights?

Patents

Question 3: What impact does Al have on the patent system and patent policy?

General comments on Al's impact on the patent system and patent policy are welcome.

Question 4: Are current patent laws and patentability guidelines appropriate for
protecting Al-related inventions?

Some argue that current patent law issues surrounding computer implemented inventions
and inventions using software continue to be relevant to Al technologies, and thus there is no
need for a special rule for Al inventions (“Al inventions” are generally understood as
inventions that utilize Al or inventions that are developed by Al.). Others disagree with this
position. Please identify which part and provisions of patent law or examination guidelines
should be reviewed and how.

Comments are welcome on any other issues or considerations in relation to a need for
reviewing the current patent law or patent system.

Question 5: Do inventorship provisions need to be adjusted to account for Al-
generated inventions?

In most cases, Al is a tool that assists inventors in the invention process or a feature of an
invention. The question of inventorship becomes important when discussing inventions that
may be autonomously generated by Al. In that case, who should be considered as the
inventor in a patent application?
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Comments on all aspects of inventorship of Al inventions are welcome. A number of
questions and comments made at the WIPO Conversation concerning inventorship are listed
here to help guide responses.

e If an Al system generates an invention, can it be named as the inventor on a patent
application? Can an Al and a human be co-inventors on a patent application?

e If an Al-generated invention must list a human as an inventor, who should be the
inventor or who would have the right to patent?

e Should inventions that are created autonomously by Al be protected with patents? Is
patent protection required to incentivize the creation of inventive Al? Would excluding
Al-generated inventions from patent protection encourage innovation and
collaboration or discourage the publication of many inventions? Should there be an
alternative protection mechanism?

Question 6: Do patent ownership provisions need to be adjusted to account for Al-
generated inventions?

If a patent is invented by an Al system, or an Al inventor is allowable, who would own the
patent? Does a legal person or entity need to be the patent owner in order enforce patent
rights?

Should the definition of inventor be extended to a legal person who controls and has
responsibility for the Al process that created the invention to address the issue of ownership?
What are the implications of this consideration outside of Al generated inventions?

Question 7: Patent eligibility of Al inventions as a patentable subject matter

Should exclusions of Al software, processes and algorithms be reconsidered in order to
provide more incentive for Al innovation? Would patent protection of software encourage
investment in new Al techniques and promote further innovation?

Question 8: How should non-obviousness criteria be assessed for Al-related
inventions?

The validity of a patent is assessed against a set of criteria, one of which is to evaluate
inventive step or non-obviousness of the invention in the light of the knowledge of a person
skilled in the art. In the context of Al inventions, what art does it refer to? If Al is a general-
purpose technology applicable to much a broader fields of technology and various areas of
industry, and if an Al system is an inventor, who then is the one with ordinary skill in the art?
Furthermore, does the fact that innovators are increasingly using machine learning tools
modify the concept of inventive step?

Question 9: Are Al inventions a challenge for current patent disclosure requirements?

Al inventions are often the result of black box operations, which may make it impossible to
disclose the inventions in sufficient levels of detail to satisfy existing laws. What are the
specific issues with regard to Al and sufficiency of disclosure and how can they be
addressed? For example, to what extent and how should data used to train Al algorithm be
disclosed?
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Governance and development

Question 10: What socio-economic and ethical impacts does Al has on the IP system?

The WIPO Conversation on IP and Al indicated several principles and policy issues in
relation to Al, which may nor may not be directly relevant to IP system or IP policy. However,
those general questions and issues identified are still useful to move forward to more
structured and specific discussions on governance and development issues in the context of
IP. Such questions include:

e Should a framework be developed listing essential ethical dimensions of Al-enabled
systems, including accountability, transparency, trust, security, and privacy?

¢ How should the widening technological gap be addressed so that developing
countries can also benefit from Al-assisted technologies and develop their own?

¢ Will automation have a negative effect on the labor market in developing economies?

¢ Who can be held accountable for decisions made on resources developed by Al in
case of adverse effects?

e Can trust-building and governance frameworks be an alternative to regulations for the
time being?

e How can issues of sustainability of Al systems in terms of their impact on the
environment be tackled?

Copyright

Question 11: Will Al change the way we view human creativity and its protection by
copyright and related rights?

General comments on Al’s impact on the current copyright system and policy for promoting
creative activities are welcome.

Question 12: What is the impact of Al on authorship and copyright ownership?

Can copyright authorship be conferred on an Al-system or must an author be a human?
Should the link between the work and its physical author be weakened so that copyright law
can apply to Al-generated content?

The Copyright Panel of the WIPO Conversation on IP and Al shared different approaches
adopted by different countries on this question. One panelist asked if a solution could be
found in applying a similar provision to the UK Copyright Designs and Patents Act (CDPA)
concerning the authorship of computer-generated works. Alternatively, can authorship be
deemed, similar to the way some systems treat film producers?

Question 13: What are the public policy considerations of copyright protection of Al
works?

Comments are welcome on the interface between copyright protected Al works and its
impact on public policy. For instance, the Copyright Panel of the WIPO Conversation raised
the following questions in this regard:

¢ Would leaving Al-generated content in the public domain create unfair competition
with human creators?
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e Does copyright contribute to algorithms bias if some data are protected and restricted
from access? Are text and data mining exceptions enough to guarantee the safety or
reliability of machine learning models? Would licensing schemes alleviate this issue?

e If Al-generated works cannot be protected by copyright, should an alternative sui
generis right be implemented? Would a system that rewards the investment put into
the creation of a work be more appropriate than copyright?

Question 14: How does copyright affect data access?

Both the Data Panel and the Copyright Panel dealt with the question of copyright restricting
access to data utilized for training Al models. Are exceptions and limitations, such as fair
use, fair dealing and text and data mining copyright exceptions, sufficient to allow access to
copyright data for Al input data?

Data Policy and IP

Question 15: What options exist for protecting data?

Data is critically important for Al systems. The Data Panel of the WIPO Conversation on IP
and Al generally agreed on the need to define which data one should discuss in the context
of data protection and data policy. Data may mean personal data or non-private data
generated by machines, publicly available open data or confidential proprietary data, or raw
data or data resulting from sophisticated data mining processes.

e What types of mechanisms exist for protecting data? For example, personal data
protection, copyright or sui generis database rights.

e Are they limited to certain types of data and certain rights? For example, personal
data is protected by privacy regulations in some jurisdictions, but personal data
protection does not confer exclusive property rights.

e Isit necessary to protect non-personal data and are new rights necessary in the
context of the emergence of data markets? Do current IP rights provide sufficient
protection for those who invest time, effort, and money in collecting and compiling
data?

Question 16: How can a balance be created between data protection and data sharing?

Comments on the access to data protected by copyright used for training Al models should
be included in Question 14 above.

The Data Panel also dealt with data policy in particular data sharing and free flow of data to
promote innovation and its relation with the protection of data. Questions raised include:

e |s it necessary to improve the legal framework on data sharing, including text and
data mining copyright exceptions, and data standards?

¢ Would the establishment of a new property right for data risk tipping the IP balance
and impede innovation?

e How can regulators facilitate the free flow of data so that Al innovations can flourish,
including freeing the data which are kept secret by companies?

e Can some technologies such as confidential computing, or differential privacy
alleviate the privacy issues?

e Should safe harbors be created for accessing and sharing of data?

¢ Do unfair competition laws and similar protection regimes, such as the tort of
misappropriation, provide subsidiary means of protection for data?
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IPO Administration

Question 17: What is the impact of Al on the examination of IP applications?

The IP Office Administration Panel of the WIPO Conversation on IP and Al shared the
present status of certain IPOs that have started to use Al tools for processing and
prosecuting IP applications. In view of the fact that an increasing number of IPOs now use Al
tools for IP administration,” a need for more international cooperation was called for. A
question that remains to be answered is how can IPOs work together to expand their data
resources to improve their Al systems.

Other questions of a policy nature that may be related to IPO administration and governance
include:

e |s there a need for legislative action to address accountability issues in the case of
computer-assisted decision-making?

¢ |s there a chance that in the long run, Al systems will replace IP examiners?

e How can IP offices best address the displacement of work caused by the delegation
of non-complex tasks to Al systems?

e What is needed so that Al offices can develop their Al tools further?

' See WIPO/IP/AI/GE/19/1 Summary of the Replies to the Note on Applications of Al to IPO Administration
prepared by the WIPO Secretariat https://www.wipo.int/meetings/en/doc_details.jsp?doc _id=452880




