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GENERAL INDEX 

Table of Jurisprudence 
A. Plan 

I. Patents 

1. Basis of rights. 

(a) Persons entitled to apply for a patent, employees' 
inventions, moral rights. 

(b) Patentable and non-patentable inventions (novelty, 
technical progress, inventive step, chemical, pharma- 
ceutical, horticultural products, etc.). 

2. Acquisition of rights. 

(a) Formalities, examination, amendments in the course 
of the procedure of grant, communication of files, 
etc. 

(b) Fees for application; legal representatives. 

(c) Protection at exhibitions. 

3. Scope and maintenance of rights. 

(a) Interpretation of patents. 

(b) Obligation to work. 

(c) Annual fees. 

(d) Extension. 

(e) Restoration. 

(f) Personal ownership rights. 

4. Change of ownership. 

(a) Transfer. 

(b) Licences. 

5. Termination of rights. 

Cancellation, expiry, etc. 

6. Civil and penal sanctions. 

Infringement, procedure, power to sue, confiscation, 
seizure, etc. 

7. International law in patent matters. 

(a) International common law. Independence of patents, 
etc. 

i 

(b) International law under Conventions. Assimilation 
to nationals, right of priority, multiple priorities. 

(c) Bilateral treaties. 

(d) Special war measures. 

8. Commercial or industrial secrets. 

II. Utility Models 

III. Industrial Designs 

IV. Trade Marks 

1. Acquisition of rights. 

(a) Acquisition by use (unregistered marks). 

(b) Acquisition by deposit and registration (formalities, 
etc.) : 

Individual marks. 
Collective marks. 

(c) Agents' marks; licences to use. 

2. Symbols which may or may not be used 'as marks. 

(a) Constitutive elements (lay-out, packaging, bottles, 
shapes of containers, shapes of products, colours, 
letters, figures, etc.). 

(b) Generic or qualitative descriptions. 

(c) Family and geographical names. 

(d) Emblems. 

(e) Free marks (Freizeichen). 

(f) Translations (of marks registered or in use). 

2 A. Goods for which a mark may or may not be registered. 

2 B. Well-known marks, famous marks. 

3. Scope and maintenance of rights. 

Effects   of  registration.   Obligation   to   exploit.  Re- 
newal. 

4. Change of ownership. 

5. Termination of rights. 

(a) Conflicting marks, other than those classified under 
2 B above. 

(b) Non-use or usucaption. 

(c) Renunciation and sufferance. 

6. Civil and penal sanctions. 

Infringement, procedure, power to sue, confiscation, 
seizure, etc. 

7. International law in trade mark matters. 

(a) International common law. Independence of marks, 
etc. 

(b) International law under Conventions. Union Con- 
vention of Paris (assimilation to nationals, right of 
priority, "telle quelle" protection). Arrangement of 
Madrid for the International Registration of Trade 
Marks. 

(c) Bilateral treaties. 

(d) Special war measures. 

8. Protection of presentation (Ausstattungsschutz). 

V. Commercial or Trade Name 

VI. Indications of Source 

VII. Unfair Competition 

VIII. Legislation against monopolies 
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B. Decisions published in Industrial Property (1964) and classified according to the above plan 

I. PATENTS Paees               Any method, no matter how simple, is patentable   Pa&es 

,   „    .      r   . , solely by virtue  of its novelty  (Paris. Court of 
1. Basis of rights paris  June 24   1%1) ..........    245 

(a) Persons entitled to apply for a patent, employees' inventions, 
moral rights. The replacement in a known machine of one part 

n              T           .               111                    i           /T»    • by another equivalent part is not a patentable 
trance. Invention produced by an employee  (Paris, •         .-        ro    •      r-             r   r>    •      T                on 

c  •      n            tv       T                 AT      m',„/„> OJO                   invention   (raris,   Lourt   of   Pans,   January   29, 
Seine Court of First Instance, May 19, 1962) .    . 248                  1963)                                                                                     246 

Hungary.  Employees'  inventions.  After  the  date  of T                               ..... 
»u    J         •*    *                i-    *•       t                » i     4.u Improvements.   An   invention   is   an   improvement the deposit ot an application tor patent by the ,      ,    ,.  ,    ,      . ,     ,          -  -    ,  .           .          , 
»if          •                     ^i              i              e  ii closely linked with the original invention when authors   ot   an  invention,   the   employer  ot   the .          '   .           ,             ,          ".                 . ,    , 

ii      j   ,,                ,_•      *      , it contains and reproduces the essential elements inventors declared  the  invention  to  be  an  em- , .,                   .       ,n    •     /-.            , n    .    ,, 
•          , •                   T>        j        /r,, .,        ,    , -n  j or that invention (Fans, Lourt ot Paris, JNovem- ployees  invention, rrocedure ( tribunal ot buda- ,       ,   lr.£-,   T           r,            , T            .     ., ~   lr,^0 10fin\ 197                   Der "' l"ol; Lyon. Court of Lyon, April 2, 1962; 

P     '           }  l                   Paris, Court of Paris, March 1, 1963)  .    ...     246 

(b) Patentable and non-patentable inventions (novelty, technical pro-           Qreat Britain. Application for patent. Patentability? 
grcss, inventive step, chemical, pharmaceutical, horticultural pro-                     M  .i    j    c             *•       • ,    •        r,                        j 
ducts   etc I Method ot operating jet aircraft so as to reduce 

... noise after take-off. No (London, Appeal Tribu- 
Belgium.  The originality of a combination requires, naj   June 21    1963)                                                              148 

firstly,   a  reciprocal  functional  reaction   of  the 
associated  elements  and,  following  this,  an un- Hungary. An  action  for the  annulment of a patent 
foreseen character of the reciprocal action (Brus- founded  upon  the   fact  that  the  invention  was 
sels, Civil Court, March 19, 1943)  220                   based upon scientific theses and principles was 

. rejected (Budapest, Tribunal of Budapest, 1958)     128 
A new combination of known means can result from 

characteristics claimed in patents when one is of Examination  of  the  level of patentability  (Erfin- 
a principal character and the other a matter of dungshöhe).  Car garage  (Budapest, Tribunal of 
improvement (Brussels, Supreme Court, May 2, Budapest,  1960) 126 
1963)  221 

Novelty of invention. The applicant asked the Tri- 
An article  of clothing can form the  subject of a bunal to recognize his quality as inventor in con- 

patent (Brussels, Civil Court, May 17, 1961) .     . 221                    sideration, among other things, of the fact that, 

There is a new and patentable combination, and seven years before the deposit, he had submitted 
not a simple juxtaposition of known elements, a model of the same invention to the Ministry of 
when a new arrangement produces advantages Agriculture. The Tribunal rejected this request 
different from the sum of the advantages inner- (Budapest, Tribunal of Budapest, 1960) ... 127 

ent in the combined elements considered sépara- Exploitability of an invention. The construction 
tely, even if only from the point of view of sun- protected by the German patent was not in ac- 
plicity, strength of construction, or ease and cordance with Hungarian regulations on the func- 
economy of exploitation (Brussels, Civil Court, tioning of lifts, whereas that which was the sub- 
July 14, 1940)  llv                   ject  0f  the  application  was,  and  therefore  ex- 

France. A product which is usable in both pharma- ploitable in Hungary (Budapest, Tribunal of Bu- 
ceutics and industry is patentable in its industrial dapest,   1961) 125 
application, provided only that this was specified T?     I   •.  L.i..      r        •                     «                            . L .      i                     /n    •     #-.••!  ^             i-    i      c  • Lxploitability of an invention. A patent cannot be 
in the patent  (raris.  Livil  Lourt  ot  the  beine, ,   , ,                            . .                                           r „     „   -fnr-n n*t                   granted tor a process without an examination or 
May 9, 1957)  246                   ?V            .                  ,               •.      .     .         ., J               ' the specimens made according to the said process 

Framework of a tent patentable  (Paris,  Court of (Budapest, Tribunal of Budapest, 1961)    .     .    .     125 
Paris, March  15,  1961)  246                _             .                                                             , . ,    , 

Protection of a process. A process which does not 
Partial   innovation   is  patentable   (Paris,   Supreme produce new technical results makes a detailed 

Court of Appeal, June 12, 1961)  245 examination of the novelty of an invention pur- 

Sleeve of garment patentable (Paris, Court of Paris, poseless (Budapest, Tribunal of Budapest, 1961)     126 

June 24, 1961)  246               Description of invention. A description failing to 

Radiator patentable (Paris, Court of Paris, June 19, Sive examples showing the practical application 
1952) 246                   °f  *be  process   for  which  protection  is   sought 

does not comply with legal requirements (Buda- 
A simplification by elimination patentable  (Paris, t   Tribunal of Budapest, 1961) 126 

Court of Paris, November 8, 1962)  246                   V                                           V                 ' 
r,      ,        .    ^.j-.     ,.            -               •   „          . , Patent, innovation proposal  for an improvement. 
rurely scientitic discoveries or abstract ideas not .    ,         .    .             .     r                            ,              ... 

/   ^ , ,     ,    .   i.                          .,        r         , . , A deposit tor an innovation proposal, even it it 
patentable, but discoveries or ideas tor which a ,     ,       .       , .               ,    .          • • i           .             n i 

.,,.,.,         •   •   i-     .   i                    ^11 had as its obiect a solution which was in parallel possible industrial use is indicated are patentable . ,     ,        , .          , ^                           ,              ., ., 
(Paris, Civil Court of the Seine, May 9, 1957) .    . 245                  wlth the °^,Ct, of the P?te"^ ^nd ev«n lf th° 

innovation had been exploited industrially, would 
The only two conditions of patentability are novelty not, of itself, be sufficient to constitute anticipa- 

and  potential  industrial  use;   regardless   of  the tion. The realisation of a suggestion of improve- 
inventive step  of the invention or the creative ment within a State enterprise was not, equiva- 
effort entailed (Paris, Court of Paris, March 15, lent to  the  public  exploitation  of such  sugges- 
1961)  245                   tion, since the employees  of a State  enterprise 
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are required to observe official secrecy, and since   Pa8es 

the circumstances operating in such an enterprise 
remove   all   public   character  from  manufacture 
(Budapest, Tribunal of Budapest, 1961)     .     .    .     127 

An auxiliary means of calculation utilized for diag- 
nostic purposes is not patentable (Budapest, Tri- 
bunal of Budapest, 1962) 126 

Application for patent returned to the National 
Office of Inventions. As regards modification of 
the claims, the need arose to re-examine the ques- 
tion whether the subject of the application did 
or did not possess the character of an invention, 
such an examination not being possible without 
complementary information (Budapest, Tribunal 
of Budapest,  1962) 126 

New proceedings ordered before the National Of- 
fice of Inventions. The new description of the 
invention and the new arguments furnished by 
the applicant had created a situation in which 
re-examination of the application was called for 
(Budapest,  Tribunal of Budapest,  1962     .     .     .     126 

Public use of the invention had occurred before 
the application for the patent was lodged (Buda- 
pest, Tribunal of Budapest, 1962) 128 

Switzerland. Technical progress and inventive step. 
Account should not be taken of an earlier inven- 
tion unless it has actually exercised influence 
upon the development of the art. Consequently, 
if a publication has not been disclosed or has 
been forgotten, it cannot be taken into account 
in determining whether the application for a 
patent at issue constitutes an invention (Lau- 
sanne, Federal Court, November 14, 1961)     .    .     197 

Inventive step. Jurisprudence confirmed. The inven- 
tion implies a creative idea which goes beyond 
what was within the reach of a well-informed 
person skilled in the art. In order to assess the 
existence of an inventive step, it is necessary to 
take account of the state of the art, considered 
in its entirety, as it existed at the time of the 
first application. Account should be taken of all 
partial solutions and of all special work which, 
taken together, constitute the state of the art, 
and whether a well-informed person, skilled in 
the art, could, under these conditions, arrive at 
the invention without undue effort (Lausanne, 
Federal Court, January 14, 1963) 197 

Technical progress. The success of a new product 
demonstrates, in general, the existence of suffi- 
cient technical progress. On the other hand, it is 
of small account that certain of its effects have 
only manifested themselves after the deposit of 
the application for a patent (Lausanne, Federal 
Court, January 29,  1963) 197 

2. Acquisition of rights 

(a) Formalities, examination, amendments in the course of the pro- 
cedure of grant, communication of files, etc. 

France. Specification of the invention patented. It is 
the specification which fixes the scope of the 
patent and the patent itself is null and void if 
the specification is insufficient (Paris, Court of 
Paris, June 24, 1961) 246 

Specification. The invention must be defined in the   PaSes 

actual text of the specification. Sketches merely 
shed additional light on the invention and cannot 
take the place of the specification (Paris, Court 
of Paris, December 13, 1961) .......    247 

Scope of the patent. An invention should be judged 
from the specification of the French patent only, 
no account being taken of changes made when 
corresponding patents were filed in countries 
with prior novelty examination, and that the 
invention's scope should be determined from the 
complete specification of the patent, the sum- 
mary being declaratory and not restrictive (Paris, 
Court of Paris, January 8, 1962) 247 

The patentee must describe exactly the means of 
execution of the invention (Paris. Court of Paris, 
February 27,  1962) 247 

Specification. An error in the sketch is of no im- 
portance, if the wording of the specification is 
clear (Paris, Court of Paris, January 29, 1963)   .     247 

Great Britain. Amendment of specification. Amend- 
ment not involving enlargement of monopoly 
claim (London, Chancery Division, April 8, 1963)     150 

Convention application and failure to file complete 
specification. Claim to foreign priority date 
where description of invention confined to cross- 
reference to foreign application (London, Appeal 
Tribunal,  November  13,  1963)     ......     149 

Switzerland. Restoration to earlier condition. The ap- 
plicant for and the owner of a patent likewise 
cannot re-acquire an earlier condition if the non- 
observance of a time limit is due to a fault on 
the part of their agents. The applicant for and 
the owner of a patent are likewise subject to the 
consequences of the faults of employees of their 
agents, since such employees are, indirectly, their 
own auxiliaries (Lausanne, Federal Court. May 
30, 1961)     .    198 

Restoration to earlier condition. The agent of an 
applicant is not entitled to apply in his own name 
for the restoration of his client to an earlier con- 
dition (Lausanne, Federal Court, June 13, 1961)     198 

Subsequent amendment of a claim on the date of 
deposit of an application. Only amendments which 
do not in any way extend or change the essence 
of an invention from that covered by the docu- 
ments initially submitted can be made without 
affecting the date. If these considerations are not 
fulfilled, the application must be treated as a 
new application, and must bear a new date (Lau- 
sanne, Federal Court, November 7, 1961) .    .    .    198 

Hungary. Correction to specification of patent. The 
owner of a patent asked that the word " more " 
should be substituted for the words " at least ", 
which, as a result of an error, had slipped into the 
printed text of the description. The National 
Office of Inventions refused the request (Buda- 
pest, National Office of Inventions, 1962) .     .     .     127 

3. Scope and maintenance of rights 

(a) Interpretation of patents. 

France. Scope of the patent. A patent which covered 
a manufacturing process for stockings also cover- 
ed in consequence, by virtue of their being new 
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industrial products, the stockings manufactured   Pa8es 

bv this process (Paris, Court of Paris, December 
13, 1961) 247 

(d)  Extension. 

Great Britain. Application for extension on ground 
of inadequate remuneration. Nature of patented 
invention necessitating performance partly in 
United Kingdom and partly abroad (London, 
Chancery Division, November 28, 1962)     .     .     .     149 

Extension of term. Application for extension on 
ground of inadequate remuneration. Invention 
unusable in United Kingdom. The Court consider- 
ed that a case was "exceptional" only where: 
(1) the invention shows exceptional inventive in- 
genuity, (2) it is of exceptional benefit to the 
public, and (3) its being put into operation re- 
quires an unusually long time and considerable 
capital expenditure (London. Chancery Division, 
November 30, 1962) 149 

ifi  Personal ownership rights. 

Sivitzerland. A patent cannot be asserted against a 
person who, in good faith, and at the moment of 
deposit of the application, was making profes- 
sional use of the invention in Switzerland, or who 
had made special preparations to this end. For 
this right to exist, it is necessary for there to be 
a " perfected " invention (fertige Erfindung). It 
is not sufficient to have made trials designed to 
find a solution to the problem at issue (Lausanne, 
Federal Court. December 13, 1960) 197 

4. Change of ownership 
(b) Licences. 

Belgium. A non-exclusive licence has the advantage 
of protecting its beneficiary from any accusation 
of infringement, but it does not empower him 
to criticize the attitude of the proprietor of the 
patent in relation to other licensees or persons 
who use the process in question (Brussels. Court 
of Appeal, March 1, 1962) . 222 

France. Compulsory license. Conditions: (a) the patent 
must have been granted more than three years 
previously; (b) the patent must have been unex- 
ploited for over three years; (c) the patentee 
must have failed to produce a legitimate reason 
for not working the patent; (d) an abuse of mo- 
nopoly must exist (Paris, Court of Appeal. May 2, 
1963)     248 

Compulsory licence. An application for a compul- 
sory licence can be entertained only if the appli- 
cant can show that no amicable agreement could 
be reached with the patentee (Paris, Court of 
Appeal, May 2, 1963) 248 

Duration   of   a   licence   contract   (Paris,   Court   of 
Paris, March 1, 1963)     249 

Licence. The patentee does not vouch for the com- 
mercial value of the invention (Paris, Court of 
Paris, March 16. 1963) 249 

Great Britain. Admitted infringement of patent for 
substance capable of use as food or medicine. 
Defendants' application for licence pending when 
plaintiffs' proceedings for interim injunction 
instituted (London, Chancerv Division, March 7, 
1963) 151 

5. Termination of rights 

Cancellation, expiry, etc. Pages 

France. Revocation of patents for failure to work. 
Has Article 5 of the London text of the Paris 
Convention abolished the penalty of revocation? 
The question has not yet been finally settled 
(Paris, Supreme Court, November 19, 1957) .     .     248 

Invalidity of a patent. The invention cannot be held 
to have been disclosed, since there was a doubt 
as to whether the contents of the thesis, written 
by a student, could have been known to the 
public  (Paris, Court of Paris, January 4, 1962)     247 

Revocation of patents for failure to work. The 
Decree of September 30, 1953, has no retroactive 
effect, and revocation of patents, not worked 
within the period prior to the promulgation of 
the decree, is established law and can be pro- 
nounced even after the new legislation came into 
force (Paris, Supreme Court, March 11, 1963)    .     284 

Great Britain. Revocation of patent. Prior publication 
by inventor more than six months before filing 
of application for patent. Meaning of " applica- 
tion for patent" in section 51 (2) (d) of Patents 
Act (London, Appeal Tribunal, March 28, 1963)     150 

Hungary. Annulment of patent. The description of 
the invention and of the methods to be used in 
realising it were not sufficiently clear and detail- 
ed (Budapest, Tribunal of Budapest, 1962)   .    .    128 

An action for annulment of a patent rejected. Trials 
and attempts made by two State enterprises did 
not constitute public use of the invention (Buda- 
pest, Tribunal of Budapest, 1962) 128 

6. Civil and penal sanctions 

Infringement, procedure, power to sue, confiscation, seizure, etc. 

Argentine. Exploitation of a patent granted, antici- 
pated. Payment of damages (Buenos Aires, Ap- 
pellate Court, December 29, 1959) 184 

Belgium. The importation into national territory of 
products manufactured abroad in accordance with 
a process which, there is reason to think, resem- 
bled a process forming the subject of a Belgian 
patent (Antwerp, Civil Court, May 31, 1956) .     .     221 

France.  Guarantee  in  connection  with  infringement 
(Paris, Court of Paris, April 6, 1960) ....    250 

A French patent was taken out for a new product. 
A French importer bought the product abroad, 
which doubtless had been lawfully manufactured 
by the licensee of a patent corresponding to the 
French patent. The sale of this product consti- 
tutes an act of infringement (Paris, Seine Court 
of First Instance, December 8,  1961)   ....     249 

A patentee, by assigning his patent, can assign the 
right to sue for acts of infringement committed 
prior to assignment (Paris, Seine Court of First 
Instance, December 8,  1961) 249 

Infringement. The inventor, having served a copy 
of his application for the patent, may go to court, 
even before grant; but the judge cannot deal with 
the case until the title to the patent has been 
delivered (Paris, Court of Paris, May 31, 1963)     249 
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Great Britain. Infringement. Concurrence of infringe- 
ment and revocation proceedings. Conflict of 
jurisprudence between Court and Comptroller 
(London, Chancery Division, March 29, 1962) 

Infringement. Application for interim injunction. 
Patent due to expire within less than six months 
(London, Court of Appeal, February 19, 1963)    . 

Admitted infringement of patent for substance ca- 
pable  of  use  as  food  or medicine. Defendants' 
application for licence pending when plaintiffs' 
proceedings for interim injunction instituted 
(London, Chancery Division, March 7, 1963) . 

Restraining former employee from disclosing or 
using knowledge of manufacturing process ob- 
tained in course of employment (London, Chan- 
cery Division, March 12, 1963)    ....... 

Practice. Administering interrogatories after setting 
case down for trial (London, Chancery Division, 
March 22, 1963)  

Procedure. Use of invention for services of Crown. 
Government authorization to " make, use and 
exercise " patented invention (section 46 of Pat- 
ents Act). Authorization to import drugs for Na- 
tional Health Service (London. Court of Appeal, 
October 16, 1963) .    .    . '. 

Procedure. Allegations of infringement of different 
patents in one and the same action (London, 
Chancery Division, October 31, 1963)  .... 

Hungary. Refusal to pay any royalty to the inventor, 
contending that the product which was manu- 
factured was not »identical with that defined in 
the patent (Budapest, Tribunal of Budapest, 1962) 

Pages 

150 

151 

III. INDUSTRIAL DESIGNS Pages 

151 

153 

151 

151 

151 

128 

7. International law in patent matters 

(b)  International  law   under  Conventions.   Assimilation   to  nationals, 
right of priority, multiple priorities. 

France. Right of priority under the Convention. As- 
signment of right of priority to a person not 
entitled to protection under the Paris Conven- 
tion. The assignment of a patent does not carry 
with it assignment of the right of priority (Va- 
lence, Court of First Instance, February 16, 1962)     250 

Great Britain. Convention application and failure to 
file complete specification. Claim to foreign pri- 
ority date where description of invention confin- 
ed to cross-reference to foreign application (Lon- 
don, Appeal Tribunal, November 13, 1963)  .    .    149 

Hungary. The period of priority must always run from 
the date of the deposit of an application with 
the National Office of Inventions. The deposit 
of an innovation application with the Ministry of 
Construction two months before the date of the 
publication could not assure priority to the ap- 
plication for patent (Budapest. Tribunal of Buda- 
pest, 1961) 125 

Unionist priority. The question of priority cannot 
be separated from the totality of questions form- 
ing the subject of the proceedings. It must be 
resolved simultaneously with the application for 
patent, especially since the facts established in 
the course of examination of the novelty of the 
invention, and those which might be alleged by 
a possible opponent, could, where appropriate, 
influence the decision to be taken on the ques- 
tion of priority (Budapest, Tribunal of Buda- 
pest, 1961) 127 

Belgium. Protection of Designs. Situation of nationals 
of a country party to the Paris Convention but 
not to the Berne Convention (Antwerp, Court of 
First Instance,  February 2,  1963) 222 

Hungary. The fact that each of the two designs con- 
tained a flexible tube was not sufficient, in itself, 
to involve nullity of the designs, this feature be- 
ing merely a matter of construction. Since pro- 
tection extends to a design in its entirety, there 
can only be infringement in the case of complete 
identity (Budapest, Tribunal of Budapest, 1961)     132 

Registration conferred protection on a design as 
regards its external presentation and not upon 
the technical solution employed in its realization 
(Budapest, Supreme Court, 1962) 132 

IV. TRADEMARKS 

1. Acquisition of rights 

(a) Acquisition by use (unregistered marks). 

Argentina. Registered trademark. Trademark used 
" Jonsereds ". As the mark had become very well 
known in Argentina, the Court presumed bad 
faith on the part of the plaintiffs who are unable 
to give any plausible explanation of their choice 
of an exotic sounding name like " Jonsereds " 
(Buenos Aires, Court of First Instance, Decem- 
ber 6, 1962) 178 

France. Acquisition of the right to a mark through 
first use (Paris, Court of Paris, January 31, 1963)     271 

Switzerland. Trade name. The law only assimilates 
trade names to registered marks to the extent 
that such trade names are " employed as trade- 
marks ". The presumption to the right to a trade- 
mark cannot result solely from registration in 
the Register of Commerce (Lausanne, Federal 
Court, February 13, 1962) 200 

(b) Acquisition by deposit and registration (formalities, etc.). 
Individual Marks 

Argentina. Former practice: Refusal to register a tra- 
demark on the ground that the applicant was no 
trader. New practice: If the applicant is acting 
as a commercial representative, registration is 
possible (Buenos Aires, Court of Appeal, March 
9,  1964) 181 

(c) Agents' marks; licences to use. 

Great Britain. Infringement. Application for interim 
relief on basis of agreement precluding defendant 
from using mark on other than specified types 
of goods (London, Chancery Division, February 5, 
1963)    . 153 

Licence. Use of mark by permission of owner in 
the absence of registered user agreement. Mark 
used on goods manufactured partly by user of 
mark (London, Chancery Division, April 10, 1963)      152 

2. Symbols which may or may not be used as marks 

(a) Constitutive elements  (lay-out, packaging, bottles, shapes of con- 
tainers, shapes of products, colours, letters, figures, etc.). 

France. Considered as valid trademark: The elon- 
gated shape of a wafer-biscuit which looked like 
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a row of straws packed closely side by side (Paris,   Pa8es 

Court of Paris, May 28, 1962) 270 

Vertical grooves on the sides of a cake of soap were 
considered not sufficiently characteristic to con- 
stitute a distinctive mark (Aix. Court of Aix. 
May 7, 1963) 270 

Hungary. Trademarks composed of letters or figures. 
Refused in Hungary. However, if proof is given 
of sufficiently long usage, the mark is accepted. 
This was the case of the trademark "A. B. T. N." 
(Budapest, Tribunal of Budapest, 1961)     ...     130 

Switzerland. Protection of colours. Basic colours are 
in the public domain. However, one can protect 
as a trademark a combination of colours which 
presents a special figurative aspect. A mark 
which initially lacks distinctiveness can, by pro- 
longed use, become capable of distinguishing the 
goods of a given establishment (yellow and red 
colours for petrol pumps [Shell]) (Lausanne, Tri- 
bunal cantonal vaudois, September 12, 1962) .     .     200 

ll>   Generic or qualitative  descriptions. 

France. The trade name "'Baby" was considered a valid 
mark for children's shoes (Paris, Court of Cassa- 
tion,  January  18,  1960) 270 

Great Britain. Registration. Registrability of "Vita- 
safe" for vitamin preparations. No (London, As- 
sistant-Comptroller, February 20, 1963)    .    .    .    152 

Hungary. Registration was refused for: "Supernova 
Ultra" (1959), for sewing machines; "Ultrapan" 
(1960) for goods of the photographic industry; 
"Resin fort" (1961) for synthetic resins; "De-Jo" 
for boxes (1961) (which means in Hungarian 
"How good it is" (Budapest, National Office of 
Inventions) 130 

"Telescheck" accepted as a mark (Budapest, Natio- 
nal Office of Inventions, 1960) 130 

The National Office of Inventions refused to pro- 
tect the following international marks, composed 
of words which made allusion to the quality of 
the product: "La Spéciale" (type of beer); "Struc- 
tarapid" (prefabricated building elements); "Emi- 
nence" (perfumes); "Splendid" (watches); "Fan- 
tastico" (thread); "Royal" (footwear); "Primo" 
(thread); "President" (textiles); "L'Impérissable" 
(prefabricated constructions); "Prinzess" (per- 
fumes); "Gut rasiert" (razor blades); "Sensation" 
(thread); "Sleek" (textiles); "Osspulvin" (phar- 
maceutics having a bone content); "Speed" (chew- 
ing-gum); "Consul Nylon" (nylon products); "Les 
plus belles médailles du monde" (medals); "Les 
plus beaux porte-clefs du monde" (keys) (Buda- 
pest, National Office of Inventions, 1962) .     .     .     131 

Refusal to register the mark "Brandy Imperio" be- 
cause of lack of distinctive character (Budapest, 
National Office of Inventions, 1962)     ....     130 

Switzerland. Mark contrary to public order. The mark 
"Spiralin", even applied to textile products which 
are not made of linen, has been regarded as 
falling outside the scope of this rule (Lausanne, 
Federal Court, March 22, 1960) 198 

(c) Family and geographical  names. 

Belgium. Right to a name. Old-established brewery at 
Louvain,  named  "Brasserie  et  Malterie  Breda" 

against a Netherlands brewery situated at Breda.   Pages 

No final decision yet (Brussels, Court of Appeal, 
March  15, 1962) 223 

Family name. The family name is inalienable and 
imprescriptible in commercial law; on the other 
hand, it can acquire patrimonial value and be 
subject to the obligation, as regards the more 
recently established trader, to take appropriate 
steps to avoid any confusion (Brussels, Supreme 
Court, May 4, 1962) 222 

A family name common to a large number of fa- 
milies (Brussels, Supreme Court, May 25, 1962)     223 

Right to a name. "Quaker State" and "Quaker City" 
(Brussels, Court of Appeal, June 18, 1963)  .    .    223 

France. The geographical name "Rupt de Mad" con- 
sidered as a valid mark (Paris. Court of Cassa- 
tion, July 21, 1958) 270 

Deceptive   marks:   "Hungaria"   for   sport   articles 
(Orléans,  Court  of  Orléans,  November 9,  1960)     270 

— "Geneva" for clocks and watches (Paris, Seine 
Court of First Instance, January 10, 1962)     .    .     270 

Family name used as a mark. The mark "Planta" 
used for margarine was accepted (the family 
Kirgener de Planta opposed registration) (Paris, 
Court of Paris, November 9, 1961) 271 

— The mark "Luynes" for a beauty product was 
not accepted (opposition to registration by the 
Duke of Luynes) (Paris, Court of Paris, January 
24, 1962) 271 

Switzerland. Geographical name. A mark may contain 
a geographical designation, provided such desig- 
nation is not misleading. 

— The mark "Berna" used by an Italian firm re- 
fused (Lausanne, Federal Court, February 11, 
1963) 198 

— The mark "Florida" registered for beverages 
(was only accepted in respect of beverages origin- 
ating in or manufactured from products which 
came from America) (Lausanne, Federal Court, 
September 18, 1963) 198 

(d) Emblems. 

Hungary.  Free  signs.  "Sel  de  Karlsbad"  (Budapest, 
National Office of Inventions, 1958)    ....    130 

— The mark "Perlon" has, in the course of recent 
years, lost all distinctive character and has be- 
come a free sign (Budapest. Tribunal of Buda- 
pest, 1960) 129 

— "Plexiglas" is not considered as a free sign (Bu- 
dapest, Tribunal of Budapest, 1963) 130 

2 A. Goods for which a mark may or may not be 
registered 

France. A trademark cannot be validly registered for 
anything other than products, and particularly, 
not for a scientific theory (Paris, Court of Paris, 
November 7, 1961) 271 

Service marks. A mark may not be registered for 
services (see, however, the new French Trade- 
mark Law of December 31, 1964, which provides 
for the protection of Service marks) (Paris, Court 
of Paris, November 10, 1961) 271 
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181 

2 B. Well-known marks, famous marks 

France. Protection of well-known trademark used for 
different articles (famous trademark). Decision 
based on Article 1382 of the Civil Code (Paris, 
Court of Paris, December 8, 1962) 273 

4. Change of ownership 

Argentina. The obligations contracted by the party 
who has transmitted a mark devolve upon the 
successor (Ex parte "Nilda" / "Nido") (Buenos 
Aires, Appellate Court, March 29, 1962)  .    .    . 

France. Assignment of mark. Madrid Agreement 
(Marks). To claim the international protection 
instituted by the Madrid Agreement, the appli- 
cant must be owner of the trademark in its coun- 
try of origin. Thus, once the French trademark 
has been properly assigned, the seller loses all 
right to request an international registration on 
the basis of the assigned mark, since he no longer 
enjoys legal protection in the country of origin, 
and under Article 6 of the Madrid Agreement, 
cannot claim international protection (Belfort, 
Civil Court, February 5,  1958)  

Assignment of mark. Madrid Agreement (Marks). 
There are no particular rules governing the form 
of an assignment of a trademark between parties 
(Belfort, Civil Court, February 5, 1958)    .    .    . 

Assignment. International Marks. No transfer of a 
mark entered in the International Register for 
the benefit of a person who is not entitled to de- 
posit an international mark shall be registered 
(Paris, Court of Paris, May 8, 1963)    .... 

272 

272 

5. Termination of rights 

(a) Conflicting marks, other than those classified under 2 B above. 

Argentina. The Court held that, whatever may be the 
letter, the spirit of the trademark law requires 
that acts that are contrary to the rules of proper 
conduct be regarded as invalid. Thus, " it must 
be admitted that the slavish copy of a foreign 
mark which enables (the offender) to take ad- 
vantage of the reputation of the products bear- 
ing it, is unlawful (see also Industrial Property, 
1962, p. 180) (Buenos Aires. Supreme Court, 
July 23, 1962) 177 

Registered mark. Mark used: "Jonsereds". As the 
mark had become very well known in Argentina, 
the Court presumed bad faith on the part of the 
plaintiffs who were unable to give any plausible 
explanation of their choice of an exotic sound- 
ing name like "Jonsereds" (Buenos Aires, Court 
of First Instance, May 15, 1962, and December 6, 
1962)      

France. An addition to the trademark reproduced 
does not nullify the infringement. This argument 
cannot, however, hold good when the additions 
cause the trademark to lose its individuality and 
distinctive character. "Mécano Soudure Paris" 
could not be taken to be an infringement of 
"Mécano" (Paris, Court of Paris, October 21, 
1961)      

Belgium. Confusion between titles of two periodicals. 
Confusion not possible, particularly by reason of 
differences  in side-notes, language, format,  and 

Pages                   the   prices   of   the   periodicals   concerned.   "Ro-   PaSes 

mance" and "Romances Films"  (Brussels,  Com- 
mercial Court, February 2, 1963) 224 

Hungary. No danger of confusion between the marks 
"Tetran" and "Tetra leiten"; "Uldument" and 
"Uldusan" and "Uldusit"; "Tatra" and "Dutra" 
(Budapest, National Office of Inventions, 1960)     131 

Examination of marks registered. New practice since 
January 1, 1962: Examination of the grounds of 
complete impediment, and relative impediment 
(resemblance, risk of confusion). Risk of con- 
fusion between the following marks: "Biton" and 
the registered mark "Bidol"; "Cetran" — "Te- 
tran"; "Distopin" — "Distocain"; "Eunomin" — 
"Ennoktin"; "Extrepar" — "Exhepar"; "Neo- 
thvron" — "Rheopyron"; "Noxadron" — "Noxy- 
ron"; "Madasol" — "Mavesol"; "Mado" — "Ma- 
dox"; "Martox" — "Madox"; "Prestil" — "Ves- 
tin"; "Protibolin" — "Procytonin"; "Rotar es 
Nottol" — "Krotol"; "Siramid" — "Miramid"; 
"Spyrex" — "Videx"; "S. U. B. E. 0." — "Su- 
deol"; "Synacthen" — "Synapleg"; "Timedil" — 
"Disedyl"; "Typoplast" — "Citoplast"; "Vitafol" 
— "Vitacol"; "Wing" — "Zing" (Budapest, Na- 
tional Office of Inventions, 1962) 131 

Switzerland. Risk of confusion between two titles of 
periodicals. No danger of confusion between 
"Quick" and "Blick" (Lausanne, Federal Court. 
January 11, 1961) 199 

Conflict between two marks. The mark "Narok" 
used in respect of tea and coffee and the mark 
"Narok" intended for coffee grinders and other 
household appliances. Cancellation of the second 
mark (Lausanne, Federal Court, May 9, 1961)    .     199 

— "Bic" for ball-point pens. The mark "Big-Pen" 
(for similar goods) refused protection (Lausanne, 
Federal Court, February 21, 1961) 199 

— "Tobler-o-rum" for chocolate. Protection refused 
to the mark "Torero-Rum" (similar goods) (Lau- 
sanne, Federal Court, August 6, 1962)  ....     199 

— "Felina" for underwear for ladies and gentlemen. 
Protection refused to the mark "Fiorina, die 
Feinwäsche für Sie" (similar goods) (Lausanne, 
Federal Court, December 27, 1962) 199 

(b) Non-use or usucaption. 

France. Principles relating to the acquisition and ex- 
piry of the right to a trademark (deposit and 
usage) (Paris, Court of Paris, June 19, 1963) .     .     271 

(c) Renunciation and sufferance. 

France. The right to a mark, once it has been pro- 
perly acquired and preserved, cannot be lost or 
abandoned other than at the will of its holder; 
it follows that the general use of the trademark, 
even if tolerated by the holder, does not entail 
loss of right (trademark "Cellophane") (Nancy, 
Court of Nancy, June 12, 1963) 272 

When  the  trademark  has  been  abandoned  by  its 
first holder, it becomes res nullius and may be 
appropriated   afresh   by   another   party    (Paris, 

272 Court of Paris, June 19, 1963) 271 

Principles relating to the expiry of the right to a 
mark (deposit, usage) (Paris, Court of Paris, 
June 19, 1963) 271 

272 

178 



XII INDUSTRIAL PROPERTY 1964 

6. Civil and penal sanctions Pages 

Infringement, procédure, power to sue, confiscation, seizure, etc. 

Argentina. Confiscation of property without due com- 
pensation is contrary to Article 17 of the Argen- 
tine Constitution. Ex parte "Hardtmuth pencils", 
Budejovice (Czechoslovakia). Nationalization 
(Buenos Aires. Tribunal of First Instance, July 
16, 1960)  . .    .    178 

Protection of a slogan. A publicity agent offers slo- 
gan to an enterprise, which declares that it is not 
interested in using slogan. Subsequently, how- 
ever, the enterprise uses the slogan without pay- 
ing compensation to the publicity agent. The 
Court protected the copyright of the publicity 
agent ("Amor con Armour se paga") (Buenos 
Aires, Court of First Instance, March 11, 1960, 
and Court of Appeal, November 18,  1960)     .     .     179 

Opposition to registration of a trademark. A term 
of one year is provided counting from the day 
on which the applicant receives notice of the 
opposition at the Patent Office (Buenos Aires, 
Appellate Court, October 10, 1963) 180 

Procedure. Term within which claims concerning 
the conflict between trademarks and trading 
styles should become statute-barred (Buenos 
Aires. Court of Appeal, 1964) 180 

Belgium. The claim of the proprietor of a mark, which 
had been regularly deposited, to prohibit the use 
of his mark and his trade name in respect of the 
sale of authentic but damaged wines could not 
be founded on the basis of the Trademark Law 
(Brussels, Supreme Court, October 27, 1961) .     .     224 

France. The Court considered to be legally justified 
a decision which, after ordering the cancellation 
of the mark found to be counterfeit from the 
register within a certain period, authorized the 
plaintiff, on expiry of that time limit, to take the 
place of the defendant in having the mark can- 
celled  (Paris. Supreme Court, January 18, 1960)     272 

Damage to the right to a trademark. Usurpation of 
a trademark, even if not in the form of the in- 
fringement defined in the law (trademark ''So- 
ciété" for Roquefort cheeses) (Toulouse, Court 
of Toulouse. March 6, 1962) 272 

Infringement and counterfeit use of a trademark 
can be by word of mouth (Orléans, Court of Or- 
léans, April 3, 1962) 272 

7. International law in trademark matters 

(aI  International Common Law. Independence of marks, etc. 

Switzerland. Trademarks "Concern" and "Philips". 
A person who, in Switzerland, buys a "Philips" 
radio or television set expects to receive a pro- 
duct of one of these enterprises. In selling under 
this mark sets manufactured by the German 
branch of Philips, the defendant has not run the 
risk of deceiving the public (Lausanne. Federal 
Court, October 4, 1960)     ...    200 

Cartels. The proprietor of a registered trademark 
in Switzerland can demand protection of his right 
in relation to a foreign mark as soon as such 
mark appears on the Swiss market (principle of 
territoriality); his exclusive right exists, even if 

the mark has been lawfully applied and used PaSes 

abroad and even when the goods which have been 
put into circulation are identical with his own 
products and emanate from enterprises which 
are economically linked with him, if he himself 
is the only person to have deposited the mark in 
Switzerland (Lausanne, Federal Court, April 9. 
1963)      200 

(d)  Special war measures. 

France. Trademark confiscated under war legislation. 
Trademarks claimed by nationals of both West 
and East Germany (Paris. Court of Paris. March 
19, 1963)     273 

Application in the trademark field of the Neuchâtel 
Agreement for the maintenance or restoration 
of industrial property rights affected by the 
second World War (1947) (Paris, Court of Paris. 
June 19, 1963)     274 

V. COMMERCIAL OR TRADE NAME 

Belgium. The claim of the proprietor of the mark, 
which had been regularly deposited, to prohibit 
the use of his mark and his trade name in respect 
of the sale of authentic but damaged wines could 
not be founded on the basis of the Trademark 
Law (Brussels, Supreme Court, October 27, 1961) 224 

Right to the name. An old-established brewery at 
Louvain, named Brasserie Malterie " Breda " 
against a Netherlands Brewery at Breda. No final 
decision yet (Brussels, Court of Appeal. March 15, 
1962)  

Family name. The family name is inalienable and 
imprescriptible, in commercial law, on the other 
hand, it can acquire patrimonial value, and be 
subject to the obligation, as regards the more 
recently established trader, to take appropriate 
steps to avoid any confusion (Brussels, Supreme 
Court, May 4, 1962)  

Family name common to a large number of fami- 
lies (Brussels, Supreme Court, May 25, 1962) . 

Confusion between the titles of two periodicals. 
Confusion was not possible, particularly by rea- 
son of differences in side-notes, language, format, 
and the prices of the periodicals concerned. "Ro- 
mance" and "Romances Films" (Brussels, Com- 
mercial Court, February 2, 1963)  

Right to the name. "Quaker State" and "Quaker 
City" (Brussels, Court of Appeal, June 18, 1963) 

France. Protection of the trade name based on appli- 
cation of Article 8 of the Paris Convention (Paris, 
Court of Paris, June 13, 1961)  

Switzerland. Trade names contain territorial designa- 
tions when they indicate a certain geographical 
area, even when this is not a juridically defined 
territory. Territorial designations fall within the 
scope of the law, even when they refer to geo- 
graphical areas situated partly or wholly outside 
Switzerland (Lausanne. Federal Court, October 
11, 1960)  

Risk of confusion between titles of two periodicals. 
No danger of confusion between "Quick" and 
"Blick" (Lausanne, Federal Court, January 11, 
1961)      

223 

222 

223 

224 

223 

274 

201 

199 
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When can a trade name include the term "inter-   Pa8es 

national"? (Lausanne, Federal Court, September 
19, 1961) 201 

The protection attaching to the name of a compa- 
ny extends, in principle, to the whole of Switzer- 
land, and is not limited to concurrent enterprises. 
However, since the risk of confusion must he 
assessed according to the special circumstances 
of the case, consideration must, in this respect, 
be given to the distance separating the head- 
quarters of the parties, the circle of their clien- 
tele and the nature of their activities. It is also 
necessary to take account of the impression left 
by the trade name upon the memory of a person 
reading it with the degree of attention customary 
in such matters (Lausanne, Federal Court, Feb- 
ruary 13, 1962) .    .    201 

A person who chooses a new trade name or sign 
must avoid creating any risk of confusion with 
existing enterprises (Lausanne, Federal Court. 
February 13,  1962) 201 

Marks / Trade names. The law only assimilates trade 
names to registered marks to the extent that such 
trade names are " employed as trademarks ". The 
presumption to the right to a trademark cannot 
result solely from registration in the Register of 
Commerce (Lausanne, Federal Court, February 
13, 1962) 200 

VII. UNFAIR COMPETITION 

Argentina. The Court held that, whatever may be the 
letter, the spirit of the trademark law requires 
that acts contrary to the rules of proper 
conduct be regarded as invalid. Thus, " it must 
be admitted that the slavish copy of a foreign 
mark which enables (the offender) to take ad- 
vantage of the reputation of the products bear- 
ing it, is unlawful (see also Industrial Property, 
1962, p. 181) (Buenos Aires, Supreme Court, 
July 23, 1962) 177 

Registered mark. Mark used. "Jonsereds". As the 
mark had become very well known in Argentina, 
the Court presumed bad faith on the part of the 
plaintiffs who were unable to give any plausible 
explanation of their choice of an exotic sounding 
name like "Jonsereds" (Buenos Aires, Court of 
First Instance, December 6, 1962) 178 

Belgium. A person who leaves the protected territory 
renounces, by this actual fact, the right to charac- 
terize his products by an indication of origin 
which has become incorrect. "Paris" for perfum- 
ery in Belgium (Brussels, Court of Appeal, No- 
vember 17, 1961) 225 

Publicity must be based on truth. Sale below cost 
price (Brussels, Commercial Court, October 26, 
1961) 226 

The presence of Swiss parts in German watches does 
not entitle the vendor of the watches to proclaim 
them as being Swiss watches, nor to use the Swiss 
Federal Cross in connection with them (Brussels, 
Court of Appeal, March 26, 1962) 225 

Act contrary to honest trade practices: " the fact 
of associated manufacturers, possessing a near- 
monopoly  and  being  sufficiently  powerful  eco- 

nomically to exercise, by concerted action, an PaSes 

overwhelming influence upon the market, propos- 
ing to clients, in addition to a collective reward 
on a progressive basis, a reward of fidelity, the 
granting of which would inevitably result in the 
elimination of all competition (Brussels, Court 
of Appeal, May 16, 1963) 225 

Genuine whisky mixed with native neutral alcohol 
is no longer whisky (Brussels, Commercial Court. 
June 15, 1963) 225 

An appeal action to the judge both as regards acts 
of unfair competition stricto sensu, and those of 
prohibited competition (Brussels, Court of Ap- 
peal, March 13,  1964) 224 

France. Agreement between two companies to pool 
their manufacturing methods and to distribute 
their products at an agreed price constituted an 
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