



































CORRESPONDENCE

Those countries which ratify it must bring their national laws
into agreement with it. If, therefore, the proposed Convention
is confined to such countries, or to countries in which the
patent law is in agreement with the requirements of the Uni-
fication Convention, the grant by the international (or Euro-
pean) Patent Office of what would in effect be national
patents would be practical.

Adherence to the proposed Convention should be con-
fined to those countries prepared to accept the European
patent as effective in their own territories.

But provision might still be made for association by any
other country to allow residents of it to apply to the Euro-
pean Patent Office and so to facilitate the procedure of
obtaining patents in a number of countries, with benefits in
many ways. It would then be desirable to apply the procedure
of association in such manner to ensure that the patent laws
of the associating countries contained the provisions required
by the Unification Convention. This might very well be use-
ful in bringing about harmonization of the patent laws of the
world, which is a most desirable object in itself.

With these proposals it would be possible, as CNIPA
suggested in its report of July 1963, for any group of coun-
tries that has a common economic system to conclude a special
arrangement fostering the aims of this system.
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(Translation)

Letter from Switzerland
By Edouard PETITPIERRE, Advocate, Lausanne
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BOOK REVIEWS

Immaterialgiiterrecht, Patent-, Marken-, Urheber-, Muster- und Modell-
Wettbewerbsrecht, Vol.II, hy A. Troller. XX-480 pages, 17 X 24 cm.
Published hy Helbing & Licbtenhahn, Basle/Stuttgart, 1962. Price:
Sfr. 52.—. In German.

Switzerland is fortunate to have at her disposal the learning of
Professor Alois Troller (of Fribourg University) who has ventured to
make an independent study of all aspects of intangible rights and to
publish a book on the subject; it was, indeed, an unparalleled under-
taking.

In 1948, Troller first published a study in one volume entitled Der
schweizerische gewerbliche Rechisschutz. He has since prepared a new
edition, the second volume of which has recently heen published. As a
professor and a practising member of the Bar at Lucerne, he has success-
fully combined both theory and practice. It is not surprising therefore
that since their recent publication, the two volumes of Immaterialgiiter-
recht have become an essential handbook for both students and practi-
tioners. The study strikes a happy medium between summaries, which
are often too short, and excessively detailed commentaries, which the
layman has some difficulty in using.

The second volume is divided into three main parts — Die Rechte,
Verfiigung iiber die Immaterialgiiterrechte and Der Rechtsstreit im ge-
werblichen Rechtsschutz. In Die Rechte, Troller deals especially with
individual rights, the nullity of the patent, the registration of trademarks
or the deposit of designs and the loss of intangible rights. The part Ver-
fiigung iitber die Immaterialgiiterrechte contains chapters on total or par-
tial assignment of rights, license contracts, the form of the deed of
assignment, the responsability of the assignee, and compulsory working
and expropriation. Tbe last part, Der Rechtsstreit im gewerblichen Rechts-
schutz, comprises the following chapters: “ Unlawful Acts™, “Legal
Sanctions ” and “ Legal action in industrial property law ”. The volume
also contains a bibliography, a table of contents, a table of decisions of
the Swiss Federal Tribunal and a list of abbreviations. It is unfortunate,
perhaps, that the table of contents does not cover both volumes.

As can be seen from the structure of the work, the author has not
made separate studies of patent law, trademark law or copyright law,
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etc., as is usually the case (see, for example, Hubmann, Gewerblicher
Rechtsschutz, or Roubier, Propriété industrielle); on the contrary, he
has made a simultaneous or, what one might call, a horizontal, study of
the various aspects common to those laws, so that they can be readily com-
pared. The empbasis is laid on the didactic character of the book and
the inconsistencies between the laws are clearly revealed. The reader
must, however, have a fairly extensive knowledge to be able to consult
this study and to examine any particular question.

In order to be complete, a review of this book should also mention
what has been omitted. It lacks, in particular, a survey on administrative
questions, or a study of corresponding legal provisions. This is regrettable,
as there are still a number of essential problems to be solved in this
field; one could mention, for example, the fourth part of the Patent Law,
which relates to prior examination of inventions.

It is satisfying to note that Troller has not contented himself with
expounding the current legal situation. On tbe contrary, he bas not
hesitated to criticize; and his criticisms are valuable because they are
well founded. In the chapter on trademark infringement, for example,
Troller submits, in convincing terms, that the principle laid down by
the Federal Tribunal, to the effect that forgery, imitation and use of a
trademark are unlawful only if such acts mislead the puhlic or give rise
to at least a risk of fraud, is not consistent with Article 24 of the Trade-
mark Law. Furtbermore, he rigbtly expresses the fear tbat as a result
of the Federal Tribunal’s ruling the affixing (by third parties) of trade-
marks protected in Switzerland on exported goods might not be con-
sidered unlawful, since Swiss purchasers do not see the goods and cannot
therefore be misled. This logical, but quite untenable, inference which
Troller draws from the principle laid down by the Federal Tribunal
makes it imperative for the Court seriously to reconsider its decisions
(see pp. 872 et seq.).

The Federal Tribunal is also rigbtly criticized for its present holding
in connection with Article 67 of the Federal Law on the Organization
of tbe Judiciary, because, paradoxically, it has the following effect:
where the legislator wanted to enable the factual findings of the lower
Court to be examined, tbe Federal Tribunal does everything possible
to limit such examination, whereas, in the field of trademark law, it
gives an independent ruling as before, on the question whether a mark
misleads the purchaser or whether he might confuse it with another mark
(see pp. 1020 et seq.).

The author’s critical attitude is apparent tbrougbout the volume, and
this makes it interesting to read and undoubtedly adds to its value, be-
cause the criticism comes from a leading authority. An example may he
seen in the first chapter, where the most vital question in the whole
field of indnstrial property is broaehed in the following terms:

“ Although rights and the powers deriving from them, as well
as claims based on infringements tbereof, are defined in legislation
and clarified or completed by case law and doctrine, we are still beset
by doubts and are often uncertain or perplexed. The crucial problem is
to decide whetber we seek a solution first in favour of the creator of
the disputed intangible right or in favour of bis competitors, who usc
the intangible right, or whether we must allow ourselves to be guided
solely hy economic considerations (full employment in industry, supply
of consumer goods at low cost). Are we to uphold the supremacy of the
individual, and of society considered as a community of free persons,
or do we revere industry, trade, turnover and economic progress as assets
per se, to which the development of personality must be subordinated?
In the field of industrial property law and copyright, we are constantly
faced with this fundamental question. In our analysis bereafter, when
in doubt,
duties towards society, his nature, or his social status; but the overriding

we favour the creator. We have no wish to underestimate his

consideration bere is the relation between the creator and his creation:
intellectual property ” (see Troller, pp. 599 et seq.).

Troller’s basic stand is attractive, but it does, to a certain extent,
run counter to the currently prevailing trend, which is particularly ap-
parent in patent and trademark law. The legitimate interests of the
creator are often prejudiced to an alarming degree by this trend against
monopolies. The interests of the collectivity, of the community, acquire
increasing importance, so that the notion of “intellectual property ™ is
progressively drained of its substance.
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