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Union (2). In addition, the following States were
also represented as observers : Ecuador, Guatemala,
Kenya, Nigeria, Panama, Zambia ( 6 ).

INTRODUCTION

5. The representatives of two specialized agencies
of the United Nations system of organizations
(United Nations Educational, Scientific and Cultural Organization (UNESCO) and the General
Agreement on Tariffs and Trade (GATT)) attended the Committee's session. One intergovernmental organization (Council of Europe (CE)) and
15 international non-governmental organizations
(International Alliance for Distribution by Cable
(AID), International Association for the Advancement of Teaching and Research in Intellectual
Property (ATRIP), International Association of
Broadcasting (IAB), International Bureau of Societies Administering the Rights of Mechanical Recording and Reproduction (BIEM), International
Confederation of Societies of Authors and Composers (CISAC), International Copyright Society (INTERGU), International Federation of Film Producers Associations (FIAPF), International Federation of Phonogram and Videogram Producers
(IFPI), International Federation of Translators
(FIT), International Group of Scientific, Technical
and Medical Publishers (STM), International League on Competition Law (LIDC), International
Literary and Artistic Association (ALAI), International Publishers Association (IPA), International
Union of Architects (IUA), International Writers
Guild (IWG)) were represented by observers.

Opening of the Session
1. The Executive Committee of the Berne Union
(hereinafter referred to as "the Committee"), convened by the Director General of the World Intellectual Property Organization (WIPO), met in extraordinary session at the Unesco headquarters in
Paris from June 26 to July 3, 1989.
2. Fifteen of the Committee's 19 member States
were represented: Austria, Bulgaria, Cameroon,
Chile, German Democratic Republic, India, Italy,
Netherlands, Pakistan, Poland, Senegal, Sweden,
United Kingdom, Uruguay, Venezuela (15).
3. The following member States of the Berne
Union were represented by observers: Argentina,
Australia, Belgium, Benin, Brazil, Central African
Republic, Colombia, Costa Rica, Czechoslovakia,
Denmark, Egypt, Finland, France, Germany
(Federal Republic of), Greece, Guinea, Holy See,
Hungary, Israel, Japan, Luxembourg, Mexico,
Niger, Norway, Portugal, Spain, Sri Lanka,
Thailand, Tunisia, United States of America (30).
4. As the Committee held joint sessions with the
Intergovernmental Copyright Committee set up under the Universal Copyright Convention, the delegations of the following countries, which were taking part in the session held concurrently with the
Intergovernmental Copyright Committee, also attended the Committee's session: Algeria, Soviet

6.

The list of participants follows this report.

7. The session of the Committee was chaired by
Mr. G. Aversa (Italy), Chairman of the Committee.
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8. The session of the Committee being held together with the session of the Intergovernmental
Copyright Committee set up under the Universal
Copyright Convention, the representative of the
Director-General of Unesco opened the sessions of
the Committees and welcomed all the participants.
The representative of the Director General of
WIPO also greeted all the participants and thanked
Unesco for acting as host to the current sessions of
the Committees.

PARTI: ITEMS CONCERNING
THE COMMITTEE ALONE

Adoption of the Agenda
9. The Agenda proposed
in
B/EC/XXX/1 Prov. was adopted.

document

Membership of the Paris Act (1971) of the Berne
Convention
10. Discussions
B/EC/XXX/2.

were

based

on

document

11. The Committee was informed that 82 States
were party to the Berne Convention, of which more
than half were developing countries. Of these 82
States, 66 had adhered to the Paris (1971) Act of
the Convention. Fifty-six of these States had adhered to that Act in its entirety and the remaining
10 only to the administrative provisions and final
clauses. Twenty-six States remained bound by earlier acts. Two countries, India and Mexico, had renewed their declaration to the effect that they
would avail themselves of the special provisions
contained in Articles II and III of the Appendix to
the Berne Convention. Furthermore, Liberia and
Mauritius had, in connection with their accession
to the Convention, declared that they would avail
themselves of those special provisions. Such declarations were, unless renewed, valid until October 10, 1994.
12. The delegation of the United States of
America referred to the fact that its country had
acceded to the Berne Union which had entered into
force in respect of its country on March 1, 1989,
and that the legislation intended to give effect to
the provisions of the Convention had come into
effect on the same day. Such accession meant that
the United States of America had accepted the need
to conform its present and future copyright legislation to the long-standing traditions reflected in the

Berne Convention and shared by the other member
States of the Berne Union. Although the rules of the
Berne Convention were, in general, flexible enough
to accommodate a great variety of national requirements, the great strength of that Convention was
the extent to which it functioned virtually as international legislation in the field of authors' rights.
The delegation of the United States of America
referred also to legislative matters which were affected by the accession, such as moral rights for
directors and screenwriters of motion pictures, for
visual artists, as well as rules governing works made
for hire and the protection of architectural works.
The delegation added that adherence to, and participation in the work of, the Intergovernmental
Committee set up under the Universal Copyright
Convention had remained of undiminished importance.
13. The delegation of Poland informed the Committee that necessary legislative steps were being
taken in its country to envisage the possible ratification of the Paris Act of the Berne Convention.
14. The delegation of the United Kingdom informed the Committee that the new law of its country would come into force on August 1, 1989. That
would enable the United Kingdom to take steps to
ratify the Paris Act of the Berne Convention in the
near future.

PART II: ITEMS CONCERNING BOTH
THE EXECUTIVE COMMITTEE OF THE BERNE UNION
AND THE INTERGOVERNMENTAL
COPYRIGHT COMMITTEE

Membership of the International Convention for the
Protection of Performers, Producers of Phonograms
and Broadcasting Organizations (Rome Convention)
15. The discussions were based on document
B/EC/XXX/3-IGC( 1971 )/VIII/7.
16. The Committees were informed that, since
the 1987 sessions, two States, Burkina Faso and
France, had adhered to the Rome Convention,
bringing to 32 the number of States party to the
Rome Convention.
17. The delegation of Japan said that the Diet—
the Parliament of its country—had approved, on
June 21, 1989, the accession of its country to the
Rome Convention. The delegation expressed its ap-
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prédation for the assistance received from the International Bureau of WIPO in that matter.
18. The delegation of Australia informed the
Committees that the Parliament of its country had
recently passed a legislation necessary for the accession to the Rome Convention. Its government had
announced its intention to adhere to that Convention. Steps would be taken to adhere as soon as the
necessary regulations were made under the newly
enacted legislation.
19. The delegation of the Netherlands announced
that the legislation necessary for the accession of its
country to the Rome Convention was under preparation and it was hoped that next year its country
would be in the position to accede to the Convention.
20. The delegation of Portugal stated that the
productions of neighboring rights owners were protected in its country under conditions which corresponded to the provisions of the Rome Convention. It added, however, that the accession of
Portugal to that Convention was not considered
opportune for the time being. Such a step might be
considered in connection with the adherence to that
Convention by the States members of the European
Community. Furthermore, on the basis of the Convention, the problems raised by the new technologies could not be answered appropriately. The fact
that two further conventions—the Phonograms
Convention and the Satellites Convention—were
needed, practically in the same field, also reflected
the weak points of the Rome Convention. The delegation expressed the view that a revision of the
Rome Convention would be needed in order to
make it applicable for the purposes for which it had
been created.
21. The delegation of Italy agreed with the delegation of Portugal that there were some weak points
in the Rome Convention. Nevertheless, the delegation expressed the view that, for the time being,
what was needed was that more States accede to the
Convention. So long as the number of States party
to the Convention remained as small as it was now,
a revision of the Convention would seem premature.
22. The observer from IFPI expressed the great
pleasure of his organization at the good news announced by the delegations of Japan, Australia and
the Netherlands. He added that his organization
was aware of the shortcomings of the Rome Convention but considered, at the same time, that, for
the time being, what was most important was to
promote further accessions to the Convention.
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Membership of the Convention for the Protection of
Producers of Phonograms Against Unauthorized
Duplication of Their Phonograms (Phonograms
Convention )
23. Discussions were based
B/EC/XXX/4-IGC( 1971 )/VIII/8.

on

document

24. The Committees were informed that, since
their last joint sessions in 1987, three States,
Burkina Faso, the Republic of Korea and Trinidad
and Tobago, had acceded to the Phonograms
Convention.
25. The delegation of the Netherlands informed
the Committees that its country intended to accede
to the Phonograms Convention at the same time as
to the Rome Convention.
26. The delegation of the United States of
America welcomed the growth of the number of
countries party to the Phonograms Convention
which was considered, by its government, an important instrument in the fight against piracy. The
delegation added that, in addition to further accessions to the Convention, it was also needed that
strict penal sanctions be introduced at the national
level to make the fight against piracy more efficient.
27. The delegation of Hungary supported the
statement by the delegation of the United States of
America and said that, in its country, it had been
recently proposed that more severe penal sanctions
be introduced against pirates.
28. The representative of the Director General of
WIPO said that, according to the draft program of
WIPO for 1990-1991, the International Bureau
would prepare, reconvene and service the committee of governmental experts (which had met three
times between 1986 and 1988) to finalize its advice
on a model law on counterfeiting and piracy. The
model law would contain provisions clearly defining the notions of "counterfeiting" and "piracy"
and would provide for truly effective measures for
the prevention and repression of counterfeiting and
piracy, particularly by rendering the intervention of
police and customs authorities more prompt for
effecting seizure and securing information and by
providing for very strict penal and civil sanctions.
29. The representative of the Director-General
of Unesco informed the Committees about the organization by Unesco of a symposium to be held in
Paris in September 1989 on the problems of piracy
in the framework of the multidisciplinary approach
adopted by her organization. The symposium, in
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addition to experts being invited in their personal
capacity, would also be attended by delegations
from member States.
30. The observer from IFPI expressed the satisfaction of his organization concerning the growth of
the number of countries party to the Phonograms
Convention.
31. The delegation of the Netherlands referred to
the fact that the fight against piracy was also on the
agenda of the present GATT negotiations and expressed the view that there was a need for an appropriate cooperation between WIPO and GATT in
that field. The delegation asked for information
from the representatives of WIPO and GATT as to
whether such cooperation existed.
32. The representative of the Director General of
WIPO said that WIPO was and continued to be
ready to cooperate with GATT in that field. Such
cooperation included the preparation by the International Bureau of WIPO of various documents on
the protection of intellectual property and the participation of the representatives of WIPO in the
meetings of the competent negotiating bodies of
GATT.
33. The observer from GATT also stated that
there was appropriate cooperation between WIPO
and GATT. The representatives of WIPO participated in the meeting of the competent negotiating
group and the International Bureau of WIPO prepared various documents at the request of that
negotiating group which were very useful and were
very much appreciated by the members of that
group.
34. The representative of the Director-General
of Unesco informed the Committees that negotiations were under way between her organization and
GATT in order for Unesco to be also associated
with this work.

37. The delegation of Australia informed the
Committees that its government was currently taking the necessary steps to accede to that Convention.
38. The delegation of the United States of
America was aware of the shortcomings of the Convention with regard to the new communication
technologies but considered that it was nevertheless
a means of reducing the effects of piracy in that
area.
39. The delegation of Portugal informed the
Committees of its country's intention of acceding
to the Convention in the near future.
40. The observer from IFPI stressed that the aim
of the Satellites Convention was not to create new
rights but only to ask States to adopt administrative
or other measures to guard against the illegal transmission of programme-carrying satellite signals not
intended for them. In order to avoid any confusion
on the subject, the observer suggested that the Secretariats draw up an explanatory document.
41. The delegation of France, while understanding the reasoning of the observer from IFPI, considered that although the Convention did not demand
that a specific right be instituted, there was, however, nothing to prevent such a right from being
acknowledged. The delegation stated that the Satellites Convention related exclusively to transmissions by fixed satellite service (point-to-point) but
that technological developments had made it very
difficult to distinguish between transmissions by
fixed satellite service and direct satellite broadcasting. The delegation also noted the difficulty of distinguishing between the reception and distribution
of signals on the basis of the size of the cable distribution network. It mentioned that, in Austrian legislation, for example, there were legal provisions
taking into account the size of networks, which had
an effect on the applicability of the Satellites Convention.

Membership of the Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite (Satellites Convention)

Membership of the Multilateral Convention for
the Avoidance of Double Taxation of Copyright
Royalties

35. The discussions were based on document
B/EC/XXX/5-IGC( 1971 )/VIII/9.

42. The discussions were based on document
B/EC/XXX/6-IGC( 1971 )/VIII/10.

36. The Committees were informed that, since
their 1987 sessions, one State, the Soviet Union,
had deposited its instrument of accession to the
Satellites Convention, bringing the number of
States party to that Convention to 12.

43. The Committees were informed by the Secretariats that, since their 1987 sessions, one State,
Peru, had acceded to the Multilateral Convention
for the Avoidance of Double Taxation of Copyright
Royalties, thereby bringing to five the number of
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instruments of accession or ratification deposited
to date. They noted that the instrument would enter
into force three months after the deposit of 10
instruments of accession, acceptance or ratification.
44. The Committees were also informed that an
explanatory brochure on the Madrid Convention
had just been published by Unesco in English,
French and Spanish, in order to publicize it. It
would be sent to all member States in order to help
them reach a decision as to whether they should
accede to the Convention.
45. The delegation of Italy regretted that the
Convention had not yet entered into force, and
stated that, at the time of its adoption, several
States had made known their intention of maintaining bilateral relations in that field. They had
not, however, expressed any opposition to the
adoption of the multilateral instrument, and each
State should, therefore, take the decision to accede

toit.

46. The delegation of Algeria reminded the participants of the aim of the Convention, which was to
seek to ensure better protection for the financial
interests of authors by enabling them to avoid double taxation. It further stated that its country had
already concluded a bilateral agreement with
France providing for the taxation of copyright
royalties in the country where the works were
used.
Report on the Meeting of the Committee of Governmental Experts on the Evaluation and Synthesis of
Principles on Various Categories of Works
47. The discussions were based on document
B/EC/XXX/7-IGC( 1971 )/VIII/l 1.
48. The Committees were informed about the results of the meetings of seven Unesco/WIPO committees of governmental experts on nine categories
of works that had taken place in 1986, 1987 and
1988, as well as of the meeting of the Committee of
Governmental Experts on the Evaluation and Synthesis of Principles on Various Categories of Works
that had been held in Geneva in June-July 1988. It
was stated that the results of those meetings had
been taken into account in the preparation of the
memorandum for the WIPO Committee of Experts
on Model Provisions for Legislation in the Field of
Copyright whose first session had been held in February-March 1989.
49. The delegation of Bulgaria expressed the
great satisfaction of its government concerning the
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results of the series of meetings on various categories of works. The set of principles discussed at
those meetings were considered one of the most
important initiatives undertaken by the two organizations in the field of copyright. The delegation
added that, although the principles had no binding
force, they were very helpful in the preparation and
adoption of new national legislation.
50. The delegation of Japan expressed the appreciation of its government in respect of the results of
the meetings on principles concerning the protection of various categories of works and said that
those principles were useful for the adoption of new
legislation.
51. The delegation of the Soviet Union congratulated the Secretariats on the results of the series of
meetings on various categories of works. The principles discussed at those meetings were considered
of inestimable assistance to national legislators.
The delegation mentioned that, in its country,
copyright legislation was under revision and, in the
framework ofthat revision, the said principles had
been duly taken into account.
52. The delegation of Algeria said that the principles emerging as a result of the series of meetings on
various categories of works were of colossal importance. The principles offered solutions to practically all topical problems of copyright and might
have a decisive harmonization effect at the level of
national laws. The delegation added that the revision of copyright legislation was on the agenda in
its country and the principles were of great assistance in that work.
53. The delegation of Mexico underlined the importance of the principles worked out at the series
of meetings on various categories of works for the
harmonization of national copyright laws. The delegation commended the further activities undertaken by WIPO for the promotion of the efficient
protection of copyright and referred to the recent
adoption of the Treaty on the International Registration of Audiovisual Works which was considered
to be of outstanding importance in its country,
which was one of the world leaders in the field of
television productions. The delegation said that its
government followed with great attention the work
of the WIPO Committee of Experts on Model Provisions for Legislation in the Field of Copyright
and would organize, jointly with WIPO, a consultation meeting on the Model Provisions, with the participation of copyright experts of various Latin
American countries in Mexico City in October
1989.
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54. The delegation of Portugal congratulated the
Secretariats on the preparation of the principles
concerning the protection of various categories of
works and stated that the legislation of its country,
in general, was in conformity with those principles.
The delegation referred particularly to the provisions in the law of its country on home taping,
rental and antipiracy measures.
55. The delegation of Italy associated itself with
those delegations which had expressed their appreciation for the excellent work of the Secretariats in
preparing the memoranda and the principles on
various categories of works and stressed the importance of the principles in the harmonization efforts
in the field of copyright, particularly in the face of
new technologies.
56. The observer from FIAPF expressed the
agreement of his organization with the delegation
of Algeria that the adjective "colossal" was the
most appropriate one to characterize the importance of the task fulfilled by the Secretariats by
working out the memoranda and the principles
concerning the protection of various categories of
works. He added, however, that technological developments would continue raising new copyright
problems to which new solutions should be found.
He mentioned the widespread use, in certain countries, of illicit decoders as an example which seriously endangered pay-television programs and undermined the possibility of exercising the right of
broadcasting in the case of such programs. He
asked the Secretariats to study what measures could
be taken at the international level in order to make
recommendations to governments to fight the illicit
production, exportation, importation and distribution of such decoders.
57. The observer from IPA associated himself
with those participants who expressed their appreciation for the excellent work done by the Secretariats. He referred to the fact that his organization
was mainly interested in the principles concerning
the category of "the printed word." The memorandum prepared on that category and the principles
themselves offered rich information and very useful
guidance in respect of a number of important questions. On the basis of the principles and the comments included in the memorandum prepared by
the Secretariats, as well as the ones made at the
meetings, it had become clear to everbody that it
was possible to monitor uses of printed works,
remunerate the authors and publishers of such
works and distribute the remuneration to them appropriately also in the case of certain new massive
uses such as photocopying or electrocopying. In
respect of such uses, the collective administration

of rights had been recognized as the correct answer
to the questions raised by the new reproduction
techniques. The principles seemed to be an excellent basis for a new offensive for a more efficient
copyright protection.
Development of Law and Practice Connected with
Transmission by Cable of Television Programs
58. The discussions were based on documents
B/EC/XXX/8, 8 Add and 8 Add.2-IGC
( 1971 )/VIII/12, 12 Add. and 12 Add.2.
59. The Committees were informed that, in pursuance of the decision taken at their last session,
the Secretariats had sent a note verbale to member
States of Unesco and of WIPO, and to intergovernmental and international non-governmental organizations in January 1989, requesting them to furnish information and material on the development,
in their countries, of law and practice connected
with the transmission by cable of television programs.
60. Twenty-three States and seven organizations
had replied to the survey. It emerged from the
replies that cable distribution took place on a contractual basis in four countries, whereas in another
State it was subject to a legal license.
61. The delegation of Denmark informed the
Committees that, in 1985, a strict compulsory license system had been introduced in the Danish
Copyright Act. The system also covered compulsory collective management of the various rights
through one single organization. Since 1985, an
amount corresponding to about 75 million French
francs had been collected. The revenue would, according to a voluntary arbitration made by three
High Court judges in February 1989, be distributed
in the following way: Union of Broadcasting Organizations in Denmark—36 percent, AGICOA,
Denmark—26 percent, composers (K.ODA)—
18 percent, Federation of Actors—8 percent. The
remaining 12 percent would be shared by various
other groups of right owners.
62. The delegation of Australia recalled that, in
reply to the previous Unesco/WIPO circular letter
of 1987, the Secretariats had been informed on the
law of its country concerning copyright aspects of
cable television, and it had been indicated that
Australia had no cable television networks. This
was still the case although, early in 1989, the Australian Government had instituted a review of the
question of introducing various forms of subscription television including cable television. While the
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Australian Copyright Act included provisions on
the consequences of diffusion of copyright materials by cable, those provisions would be reviewed
if a decision was taken to approve cable television
in Australia.
63. The delegation of Sweden stated that an
agreement had been reached between owners of
copyright and cable-distribution operators since
the last communication its country had transmitted
to the Committees on the subject.
64. The delegation of Austria, referring to the Bill
extending the statutory license to cover cable distribution, of which mention was made in the document under consideration, informed the Committee that, according to the personal view of the delegate of that country, the Austrian Parliament was
unlikely to pass the law.
65. The delegation of Poland informed the Committees that the copyright bill stipulated that it was
necessary to obtain the author's agreement prior to
the transmission of his work by cable.
66. The delegation of the United Kingdom announced that the relevant section of the new Copyright Law granted owners of copyright exclusive
rights that applied, inter alia, to cable distribution
of their works.
67. The delegation of Finland informed the Committees that an amendment to the 1986 Copyright
Law, adopted in 1987, stipulated that cable distribution of a work was subject to the author's prior
agreement. It furthermore stated that a provisional
agreement had been reached between owners of
copyright and cable-distribution operators.
68. The delegation of Italy indicated that, in its
country, there was no direct experience of cable distribution to date.
69. The delegation of Israel stated that a new section had been added to the telecommunication law.
It added that a number of measures remained to be
taken before it became practical.
70. The delegation of Portugal said that, in its
country, a legislation had been adopted on cable
distribution under the terms of which the authors'
prior authorization was required and owners of
copyright were entitled to remuneration. The delegation added that cable television had not so far
posed any problems.
71. The delegation of Hungary stated that, in
1987, it had informed the Committees of the appli-
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cation of the provision on simultaneous and unchanged retransmission of terrestrial broadcast programs, which had entered into force on January 1,
1983. Cable operators had to pay 10 percent of all
the fees collected from the connected householders.
Of that income, authors received 50 percent, performers 30 percent and broadcasting organizations
20 percent. Since then, there had not been any
developments in that field, except for the distribution of the royalties collected. The Hungarian Bureau for the Protection of Authors' Rights (ARTISJUS) had concluded a reciprocal agreement on distribution with the Austrian authors' society representing musical rights, and agreements with other
societies would be concluded this year. The same
statutory license would apply to the simultaneous
retransmission by cable of programs transmitted by
direct broadcasting satellites. As far as the cable
retransmission of fixed satellite service programs
was concerned, the Hungarian authorities and
copyright lawyers regarded that as one comprehensive process for which the originating organization
had to bear the primary copyright liability. Accordingly, the Hungarian law also had to be taken into
consideration concerning authorizations for the
distribution of such programs. In practice, programs were licensed at source, except for "small"
musical rights. ARTISJUS had already concluded
some contracts on musical rights collectively administered by it with the originating satellite program organizations. In the future, however, central
authorization covering all the footprint countries to
be given by the authors' society of the country of
emission seemed to be preferable. Finally, cableoriginated programs were considered primary use
of protected works and other contributions in
Hungary. The statutory license instituted under Article llbls(2) of the Berne Convention for broadcasting did not apply. The Hungarian cable studios
acquired the right to use the works by voluntary
licenses. Concerning "small" musical rights, licenses had been granted in contracts concluded
with ARTISJUS. To sum up, the delegation considered that the Hungarian legislation and practice in
that field were in line with the principles drafted by
Unesco and WIPO.
72. The delegation of Algeria stated that its country had no experience of cable television.
73. The observer from FIAPF informed the
Committees about an agreement negotiated between FIAPF and the Italian Broadcasting Company (RAI) on the transmission of cinematographic works by fixed satellite service carrying the
RAI Uno and RAI Due signals. The agreement stipulated that the contracts for Italy and abroad would
be negotiated individually between the right
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owners and RAI Uno and would give rise to payments at source by RAI for Italian-speaking people, in all the footprint countries, and authorized to
use one of the following three means of reception
outside Italy: cable company, collective antennae
and individual antennae. It was further decided
that a working group would establish the criteria for
calculating the compensation to be paid by RAI to
each owner of copyright for the unauthorized transmission of cinematographic works since 1981. The
observer stated that the agreement showed the direction to be taken in the matter of satellite transmission.
74. The observer from INTERGU informed the
Committees that the Federal Court of Justice of the
Federal Republic of Germany had ruled, on June 4,
1987, that, the simultaneous, complete and unchanged retransmission by cable of a program by
the original broadcaster represented a new breach
of broadcasting rights. In view of that ruling, owners of copyright and the Deutsche Bundespost
(German federal post office) had signed an initial
contract, on November 30, 1987, on the retransmission of television programs and a further one on
the distribution of radio programs in the broadband distribution networks of the Deutsche Bundespost. The contract did not draw a distinction between retransmissions by cable inside and outside
the area served by the original broadcaster.
Practical Implementation of the Droit de Suite
75. The discussions were based on document
B/EC/XXX/9-IGC( 1971 )/VIII/13.
76. The Committees were informed about the replies that had reached the Secretariats to the circular letter sent on January 25, 1989, to member
States and intergovernmental and international
non-governmental organizations, requesting them
to forward information on the practical implementation of the droit de suite in their respective countries. Eleven of the 23 States that had replied to the
letter confirmed that they had passed national laws
on the subject.
77. The delegation of Australia informed the
Committees that a body representing copyright
owners in Australia had very recently presented a
report on its investigation of the question of introducing the droit de suite in Australia. The report,
which contained a qualified recommendation in favor of the droit de suite, was being considered by
the Australian Government.
78. The delegation of Chile confirmed that legislation on the droit de suite existed there but was not
applied in practice.

79. The delegation of Denmark informed the
Committees that, in 1989, the Danish Parliament
had passed a law on the droit de suite that would
come into force on July 1, 1990.
80. The observer from CISAC pointed out that,
although the application of the droit de suite had
proved difficult in a number of States, it should not
be assumed that such difficulties were general,
since no reference had been made to difficulties in
replies from several other States. He stressed the
importance of the droit de suite for visual and
graphic artists and called on the international organizations to urge States more strongly not only to
pass laws including the droit de suite but also to
implement those prerogatives. He suggested that a
recommendation to that effect be made to States.
81. The delegation of Italy reported that certain
difficulties had been experienced in applying the
droit de suite but nonetheless stressed how important it was for the States to adopt a binding international instrument on the subject, in order to prevent the art market from leaving a country and settling in one that did not recognize the droit de suite.
It also requested that this question be placed on the
agenda of the Committees.
82. The representative of the Director General of
WIPO said that, as far as WIPO was concerned, it
was in the framework of the draft model provisions
in the field of copyright, which were being discussed this year and in 1990 by a committee of governmental experts, that the question of the droit de
suite was being dealt with. If the member countries
of the Berne Union, or at least the majority of
them, considered that the present facultative provisions of the Berne Convention on the droit de suite
should be made more binding, the question could
be discussed in the framework of the preparation of
the Protocol to the Berne Convention proposed in
the draft Program and Budget of WIPO for 199091. He added, however, that there did not seem to
be such a wish on the part of the member countries
of the Union, and the draft Program and Budget
did not mention the question of the droit de suite as
a possible subject of the proposed Protocol.
83. The representative of the Director-General
of Unesco stated that internationally binding measures could be taken only through the adoption of a
Convention, whose preparation would have to follow a set procedure and which would take quite a
long time. There were two alternative solutions, but
they would not be binding: (i) an international
recommendation to member States, which as far as
Unesco was concerned would have to be adopted
by the General Conference and whose preparation,
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discussion by member States and final adoption
would also take a fairly long time; (ii) a recommendation by the Committees here present.
84. The delegation of the United Kingdom
pointed out that its country did not intend to take
measures in this sphere. It stressed that its government was opposed to any discussion of binding
measures concerning the droit de suite in the context of the Protocol to the Berne Convention.
85. The delegation of the Federal Republic of
Germany supported CISAC's proposal and was in
favor of drawing up and adopting a recommendation as soon as possible. It furthermore informed
the Committees that the droit de suite had been
introduced in its country in 1965. The scope ofthat
right was illustrated by the fact that, in 1987, artists
had been paid 200 million Deutschemarks under
the droit de suite legislation. The sum had enabled
the organization responsible for managing the
scheme to set up a special fund to help artists.
86. The delegation of Poland informed the Committees that there were plans to introduce the droit
de suite in the course of revising its country's
domestic legislation.
87. The delegation of Algeria confirmed the existence of the droit de suite in its domestic legislation : the authors of works of visual and graphic art
received five percent of the resale price of their
works. As far as the practical application of such
legislation was concerned, the delegation of Algeria
thought it would be useful to publicize the resale of
works and provisionally deposit the sum due to the
author in an official fund until he made himself
known.
88. The observer from ALAI expressed his support for the formulation of a recommendation that
would give much greater recognition to the droit de
suite. While acknowledging fears that the art market might shift toward countries that did not recognize the droit de suite, he suggested that appropriate
measures be taken when works of art crossed frontiers.
89. The delegations of Austria, Italy, the
Netherlands, Nigeria and Sweden declared themselves in favor of keeping this question on the Committees' agenda.
90. The representative of the Director General of
WIPO stated that because the question of the droit
de suite was dealt with in detail in the Model Provisions for Legislation in the Field of Copyright based
on the provisions of the Berne Convention, and had

267

been discussed by a WIPO committee of experts, it
seemed necessary that it be covered by a report, to
be submitted to an ordinary session of the Executive Committee of the Berne Union that would be
held along with the other governing bodies of
WIPO and of the Unions administered by WIPO.
91. The delegations of the United States of
America and Austria questioned the usefulness of
granting additional protection to the authors of
works in the fine arts by means of the droit de suite.
The delegation of the United States of America
informed the Committees that legislation on the
droit de suite existed only in the State of California
and stated that a proposal for the adoption of a
federal law on the subject had been withdrawn.
92. The observer from INTERGU stated that, in
all those countries in which the droit de suite had
not yet been introduced, the authors of graphic and
visual art works were at a disadvantage, since they
were therefore unable to benefit from increases in
the value of their works. The whole question of the
droit de suite should also be standardized within the
European Community.
93. The Chairman, summarizing the discussions,
stated that the reservations expressed by some delegations had probably been dictated by the practical
difficulties encountered in the countries that had
adopted the system. He added that, without international protection of artists by the droit de suite,
the practical effects of recognizing the right at the
national level were likely to be limited. Measures
should be taken to prevent countries that recognized the droit de suite from losing the art market
to countries that did not recognize it.
94. The Chairman also proposed to the Committees that this question remain on their agendas and
that the two Secretariats study it in the light of the
deliberations of the present sessions.
Development of Law and Practice Connected with
the Protection of Computer Programs
95. Discussions were based on documents
B/EC/XXX/10 and 10 Add.- IGC(1971)/VIII/14
and 14 Add.
96. The attention of the Committees was drawn
to the most important elements of the information
contained in the two documents which had been
based on replies received from governments to a
circular letter issued by the Secretariats and particularly to the fact that, in national laws, the copyright protection of computer programs seemed to
continue being the dominating trend.
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97. The delegation of Hungary stressed the importance of further monitoring the development in
the field of the protection of computer programs at
the national level. The delegation referred to the
fact that the Hungarian copyright law recognized
computer software as a category of literary and
artistic works protected by copyright, although the
law contained certain specific provisions in respect
of such works which mainly concerned the ownership and exercise of rights in software created by
employed authors and the status of derivative
works. The Supreme Court had also dealt with
those aspects of the protection of computer programs as well as with certain aspects of contracts
concerning the creation and use of computer programs. It seemed to be in the latter field that further
legislative steps might be necessary.

B/EC/XXX/10-IGC( 1971 )/VIII/14 and added that
that information only covered certain new developments because it had been as early as 1985 that the
copyright protection of computer programs had
been expressly recognized in its country.

98. The delegation of the Netherlands referred to
the reply by its government included in paragraph 21 of document B/EC/XXX/10-IGC
( 1971 )/VIII/14 and added that it was possible that
the preparation of a draft legislation on the copyright protection of computer programs might be put
on the agenda again in its country in the near
future, the more so because a draft directive was
under discussion in the framework of the Commission of the European Communities on the same
matter.

104. The delegation of Israel referred to the fact
that, by means of a recent amendment to the Copyright Law, the protection of computer programs
had received express statutory recognition. The delegation added that, in the area of computer software, specific statutory provisions were currently
under consideration. Those included such matters
as moral rights, computer-generated works, the legal status of employer-employee created works, adaptation and the making of "back-up" copies. Furthermore, the delegation stated that sometimes it
was hard to define where ideas—which were not
protected—stopped and where expressions of
ideas—which were protected—started. Therefore,
it would seem to be necessary to study whether it
would not be justified to introduce a sui generis system for the protection of the ideas and principles
inherent in and underlying computer programs and
to work out a convention which would provide the
international basis for the domestic protection of
those aspects of programs not covered by the principles of copyright.

99. The delegation of Portugal stated that, although the copyright law of its country did not provide explicitly for the protection of computer programs, it was generally considered that such programs were protected as a category of literary and
artistic works whose list included in the law was not
of an exhaustive nature. Nevertheless, a new draft
law was being prepared which would explicitly recognize the copyright protection of computer programs. Appropriate provisions would also be introduced concerning stricter measures to fight against
software piracy.
100. The delegation of Denmark referred to the
information contained in paragraph 13 of document B/EC/XXX/10-IGC( 1971)/VIII/14 and informed the Committees that the Bill indicated in
that paragraph had been adopted on May 23,
1989.
101. The delegation of Sweden referred to the
information contained in paragraph 2 of document
B/EC/XXX/10 Add.-IGC( 1971 )/VIII/14 Add. and
announced that the Bill mentioned there had been
adopted in the meantime and would enter into
force, as indicated, on July 1, 1989.
102. The delegation of Japan referred to the information included in paragraph 18 of document

103. The delegation of Italy said that, in its country, the copyright protection of computer programs
had been already recognized in case law, and a draft
law was currently under preparation expressly providing for such a protection. The draft law contained certain specific provisions in respect of the
copyright protection of computer programs, e.g.,
concerning the status of programs created by employed authors. New provisions were proposed to
be adopted also for the introduction of severe penal
sanctions against software piracy.

105. The delegation of Poland informed the
Committees that the Draft Copyright Law of its
country which hopefully would be adopted soon
and enter into force on January 1, 1990, recognized
the copyright protection of computer programs.
The Draft Law, however, contained specific provisions concerning such works, e.g., about the original ownership of economic rights in favor of employers, the right to make adaptations and back-up
copies by the lawful owner of a program for the
purposes for which he had obtained the program
and the term of protection of computer programs
which would be 25 years from their creation.
106. The delegation of the United Kingdom referred to the information included in paragraph 27
of document B/EC/XXX/10-IGC(1971 )/VIII/14

WIPO MEETINGS

and added that the provisions mentioned there
would enter into force on August 1, 1989. The delegation also expressed the hope that the copyright
protection of computer programs would remain the
dominating trend at the national level and that
such a protection would also be recognized at the
level of the two international copyright conventions.
107. The delegation of the United States of
America expressed its agreement with the latter
statement of the delegation of the United Kingdom
and added that, in its country, where the copyright
protection of computer programs was fully recognized by the Copyright Act, a new legislation
was currently under consideration concerning the
introduction of a rental right in respect of such
programs which, hopefully, would be adopted
within a year.
108. The delegation of France said that, while the
international copyright conventions seemed to offer an appropriate framework for the protection of
computer programs as expressions of certain ideas,
it might be necessary to study the possibility to also
grant some kind of protection for the ideas themselves which could be reconstructed from their concrete expressions and be pirated.
109. The delegation of Algeria drew attention to
the fact that the protection of certain ideas might
create unreasonable obstacles to the development
of computer-related activities and said that great
caution was needed in dealing with any proposals
concerning the protection of such ideas. The delegation informed the Committees that the question
of a draft legislation concerning the protection of
computer programs was currently on the agenda in
its country. The first results of the discussions reflected the dominating view that computer programs could not be simply and completely assimilated to traditional literary works. If provisions on
the protection of computer programs were included
in the draft of the Copyright Law, such programs
would be handled as a separate category of works to
which various specific provisions would be related.
110. The delegation of Chile said that, in its
country, a draft law was also under consideration
which would recognize the copyright protection of
computer programs and would assimilate such programs to literary works. The draft law also contained certain specific provisions concerning computer programs. The delegation added that, so far,
there was no case law in its country on that matter.
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PART III: OTHER ITEMS CONCERNING
THE COMMITTEE ALONE

Adoption of the Report
111. The Committee unanimously adopted this
report.
Closing of the Session
112. After the usual thanks, the Chairman declared the session closed.
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International Convention for the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations
(Rome Convention, 1961)
Intergovernmental Committee
Twelfth Ordinary Session
(Geneva, July 5 to 7, 1989)
REPORT
adopted by the Committee
Introduction
1. The Intergovernmental Committee of the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (Rome Convention, 1961 ) (hereinafter referred to as "the Committee"), convened
in accordance with paragraph 6 of Article 32 ofthat
Convention and Rule 10 of the Rules of Procedure
of the Committee, held its Twelfth Ordinary Session at the International Labour Office, in Geneva,
from July 5 to 7, 1989.
2. Ten member States of the Committee
(Austria,
Brazil,
Czechoslovakia,
Finland,
Germany (Federal Republic of), Italy, Mexico,
Norway, Sweden and the United Kingdom) were
represented. The governments of nine States party
to the Rome Convention but not members of the
Committee (Chile, Colombia, Denmark, Ecuador,
France, Panama, Peru, Philippines and Uruguay)
and 21 States not party to the Rome Convention
(Argentina, Australia, Belgium, Cameroon, Côte
dTvoire, Cuba, Egypt, Gabon, India, Iran (Islamic
Republic of), Japan, Nigeria, Poland, Portugal,
Senegal, Soviet Union, Spain, Syria, Turkey,
Zambia and Zimbabwe) were represented by observers.
3. Eleven international non-governmental organizations (European Broadcasting Union (EBU),
International Association of Broadcasting (IAB),
International Bureau of Societies Administering the
Rights of Mechanical Recording and Reproduction
(BIEM), International Confederation of Societies
of Authors and Composers (CISAC), International
Copyright Society (INTERGU), International Federation of Actors (FIA), International Federation
of Film Producers Associations (FIAPF), International Federation of Musicians (FIM), International Federation of the Phonographic Industry
(IFPI), International Secretariat for Arts, Mass

Media
and
Entertainment
Trade
Union
(ISETU/FIET) and the International Writers Guild
(IWG)) attended the session as observers.
4.

The list of participants follows this report.

Opening of the Session
5. The outgoing Chairman, Mr. Jelinek, opened
the meeting and, after warmly welcoming participants, gave the floor to the Deputy Director-General of the International Labour Office (ILO).
6. In welcoming the participants, Mr. Heribert
Maier, the Deputy Director-General of the ILO,
stressed that the problems faced by performers—
whether in respect of their general employment and
working conditions or the protection of their moral
and material rights over their performances—were
of direct and long-standing concern to the International Labour Organisation. In this context, he
pointed out the relevance of a tripartite meeting on
the protection of salaried authors, inventors and
performers, convened by the ILO in 1987. The
meeting had unanimously called for future ILO
action, namely research and publications on national law and practice, including collective bargaining, with regard to salaried authors, inventors
and performers, with particular reference to the
needs of developing countries, where advisory and
technical cooperation activities should be developed. It had also recommended the convening of
another tripartite meeting specifically devoted to
the problems of performers. He hoped that the ILO
study before the Committee on the implications of
satellite and cable technologies for performers and
producers would help performers and their representative organizations, phonogram producers,
broadcasters, governments as well as international
organizations, in responding to rapid technological
and structural changes.
7. The representatives of the Directors General
of WIPO and Unesco greeted the participants and
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thanked the ILO for acting as host to the current
session of the Committee.
Election of Officers
8. Following a proposal made by the delegate of
Sweden and seconded by the delegates of Austria,
Germany (Federal Republic of) and Italy,
Mr. Steinitz (United Kingdom) was unanimously
elected Chairman. Mr. Jelinek (Czechoslovakia)
and Mr. Morfin Patraca (Mexico) were elected
Vice-Chairmen.
Adoption of the Agenda
9. The provisional agenda (document ILO/
UNESCO/WIPO/ICR.12/1 Prov.) was adopted
unanimously by the members of the Committee. At
the request of the representative of the Director
General of WIPO, it was agreed to discuss item 7
first.
Report on the Activities of the Three Organizations
to Provide Assistance and Training for Developing
Countries with a View to Promoting the Protection
of Performers, Producers of Phonograms and Broadcasting Organizations
10. The discussion was based on document
ILO/UNESCO/WIPO/ICR. 12/5.
11. The representative of the Director-General
of Unesco referred to a number of activities of his
Organization in the fields of copyright and socalled neighboring rights. He drew the Committee's
attention to a syllabus elaborated by Unesco with
the help of consultants, for teaching copyright and
neighboring rights at university level. He expressed
the hope that the syllabus, which will be further discussed by experts from different regions of the
world and accompanied by a manual on the same
lines, will be helpful in promoting professional expertise.
12. The representative of the Director General of
WIPO outlined the activities of his Organization,
including training courses, information meetings
and seminars, and assistance on legislative and administrative matters. He noted the rapidly growing
demand from developing countries for training in
the fields of copyright and neighboring rights.
13. The Chairman expressed the Committee's
gratitude to both Unesco and WIPO for their very
valuable activities in these areas.

14. The delegate of the Federal Republic of
Germany made reference to discussions within
Unesco concerning a new international instrument
for the protection of folklore. She stressed that such
an instrument already existed in the form of the
Rome Convention which offered indirect protection of folklore by means of protecting performances and she urged all countries concerned
about the problem to adhere to this Convention.
15. The delegate of Italy supported the observations of the preceding speaker, emphasizing the importance of the Rome Convention for the safeguarding and preservation of folklore. In fact,
works for which authorship was identifiable with a
community, that is works without an author, could
not be protected. The speaker also emphasized the
need, in all universities throughout the world, to
introduce the systematic and scientific teaching of
copyright and neighboring rights. In many countries, these formed a very limited part of the curricula in comparison with those devoted to patent
law and, more generally, to industrial property law.
This was insufficient. In view of the new technological means for the utilization of protected works
and artistic performances, it was necessary to give
to the professionals concerned (magistrates, lawyers, legal advisers, officials, etc.) technical and
practical training in all fields. Finally, copyright
and neighboring rights should be taught in terms of
both national and international law. He invited the
Secretariat to examine how best to encourage the
governments of States party to the Rome and Berne
Conventions as well as to the Universal Copyright
Convention to give effect to this suggestion.
16. The observer from France supported the two
previous speakers, drawing attention to the special
needs of developing countries. He referred to the
creation of an African association to fight piracy
and stated that this initiative deserved support.
17. The observer from FIM noted that it was true
that the Rome Convention provided some protection for performers of folklore. The main question,
however, was whether the protection provided
through the Convention was adequate and whether
it was implemented in a suitable way. He noted
that on the basis of Article 3(a) and Article 9, certain performances of folklore could be excluded. In
certain cases, national legislation needed to be
changed in order to embrace a wider range of performances, and attention needed to be given to the
practical implementation of the Rome Convention.
He agreed with previous speakers that training was
needed in the fields of copyright and performers'
rights not only in developing countries, but also in
industrialized countries. Referring to the kinds of
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training that had been organized, he emphasized
the need for courses to cover the subject in all its
complexity and to highlight the interaction between
the provisions of Article 7, particularly those related to the performers' rights over reproductions
of fixed performances, and practical implementation in terms of technology, contract law and labor
law. In general, he doubted whether the courses did
sufficiently emphasize performers' rights and called
for an exhaustive examination to be made of the
way in which the Rome Convention was applied. It
was also time to revise the excellent Guide to the
Rome Convention, to keep pace with recent technological developments.
18. The observer from IFPI, congratulating the
authors of the report, recognized the value of educational training in the areas of copyright and socalled neighboring rights which had very practical
benefits in terms of the formulation of proposed
legislation in various countries and of activities
which would not have taken place without the stimulus of such training. He offered IFPFs assistance,
where appropriate, in such programs.
19. The representative of the Director-General
of Unesco, in reply to previous speakers, noted that
his Organization had been studying the question of
safeguarding folklore for a decade. One of the results of this work had been the formulation of a
final draft of an international recommendation to
Unesco's member States on the safeguarding of
folklore. He underlined that a recommendation was
not a binding instrument. There were plans to discuss the possibility of a convention on the protection of the expressions of folklore as regards the
intellectual property aspects. However Unesco and
WIPO would have to consider the matter further.
He welcomed the comments on the syllabus made
by the observer from FIM and requested him to
provide written comments. He also assured the observer from IFPI that his organization, together
with other non-governmental organizations, would
continue to be invited to participate in courses on
these subjects wherever possible.
20. The representative of the Director General of
WIPO, replying to the comments made during the
discussion, noted with pleasure that many of the
speakers had been involved in the training courses
held by his Organization. He recognized the value
of the contribution that could be made at the national level by non-governmental organizations.
Referring to the possibility of an international convention on the protection of expressions of folklore,
he noted that a set of model provisions for national
laws had been adopted. WIPO and Unesco had
organized a meeting of experts in Paris, in Decem-
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ber 1984, to discuss the possibility of formulating
an international treaty on this subject based on
these provisions; however, the experts had not
reached agreement and many had felt that such a
treaty would be premature. The two main problems
concerned the identification of folklore. The first
difficulty was that, in many countries, there was no
register of the expressions of folklore and it would
not therefore be clear which expressions were to be
protected; the second problem was that national
frontiers frequently did not correspond to cultural
areas with regard to folklore and it was therefore
felt that some kind of regional solution was needed.
Referring to the Guide to the Rome Convention,
which had been published in 1981, and which had
fulfilled an important role, he informed the Committee that the Guide would not be revised but,
according to the Draft Program and Budget of
WIPO for 1990-91, a handbook would be published on the Rome Convention and the Phonograms Convention containing updated comments
on those Conventions.
Membership of the Rome Convention : State of Accessions, Ratifications and Acceptances, and List of
States Not Party to the Rome Convention but Party
to the International Copyright Instruments Mentioned in Article 24 of That Convention
21. Discussions were based on documents
ILO/UNESCO/WIPO/ICR.12/2 and 3.
22. The Secretariat drew attention to the accession of Burkina Faso to the Rome Convention,
which brought the total number of States party to it
to 32. In accordance with the decision of the previous session of the Committee, a memorandum
had been distributed to governments to promote
further accessions to the Rome Convention. In the
case of the ILO, this memorandum had also been
distributed, following a decision of its Governing
Body, through the governments of member States,
to the employers' and workers' organizations concerned.
23. The observer from Japan informed the Committee that the Diet of Japan had recently approved
the accession of his country to the Rome Convention. He expressed his sincere appreciation to
WIPO for the assistance provided in this context.
24. The observer from Australia informed the
Committee that his government had recently announced its intention to adhere to the Rome Convention. A Bill to amend the Australian copyright
legislation had been passed by Parliament earlier
this year and included provisions, for the first time
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in his country, to protect performers' rights.
Australia was already a party to the Phonograms
Convention and, once implementing regulations
concerning performers' rights had been adopted,
Australian law would comply with the Rome Convention.
25. The observer from Spain noted that in 1987,
for the first time in his country, legislation had been
adopted protecting the rights of performing artists,
producers of phonograms and broadcasting organizations. The so-called neighboring rights formed an
important part of this legislation which, in some
respects, was more generous than the Rome Convention. He hoped that Spain would have completed the procedure to ratify the Rome Convention by the end of the current year.
26. The observer from Poland noted that in her
country consideration was being given to the introduction of legislation concerning performers'
rights, although it was not yet clear whether the relevant provisions would be incorporated into the
present Copyright Act or whether they would be
adopted as separate legislation. The scope of these
draft provisions would permit adherence to the
Rome Convention, but it was too early to make a
firm commitment.
27. The delegate of Norway informed the Committee of a number of recent changes in the legislation in his country concerning the rights of performers and producers of phonograms. Up to the
present time, performers and producers of phon ograms had been remunerated for broadcasts
through a special levy shared between them. Under
the new procedure a new organization consisting
both of performers and producers of phonograms
would be responsible for negotiations with broadcasters and for the collection of dues, which would,
as far as possible, be paid on an individual basis.
All other uses of phonograms would continue to be
covered by the levy. In addition, the protection of
the rights of performers and producers of phon ograms and broadcasters had been increased from 25
to 50 years.
28. The delegate of .the Federal Republic of
Germany informed the Committee that, in her
country, it was proposed to increase the term for
the protection of performers' rights to 50 years. In
addition, in order to deal with the new digital
audio-numeric tape-recording (DAT) technology,
legislation was being proposed to increase the levy
on DAT recording equipment.
29. The delegate of Czechoslovakia reported that,
to the best of his knowledge, new legislation on per-

formers' rights was being formulated in some socialist countries. As the only socialist count ry that
was a party to the Rome Convention,
Czechoslovakia was doing its best to encourage
these developments and was convening an international conference on the protection of performers'
rights in Prague in October of the current year. Delegations of the ministries of culture of the socialist
countries, of the trade unions and of authors' representative societies, together with representatives of
the three intergovernmental organizations, nongovernmental organizations and international experts from non-socialist countries, would all be
invited to the conference.
30. These positive developments concerning adherence to the Rome Convention and progress in
national legislation were widely welcomed by the
Committee.
31. The obse rver from IFPI noted that the Government of the Netherlands had also recently announced its intention of adhering to the Rome Convention and that he understood that preparations
were under way in Belgium for the same purpose.
He considered that the situation in Western Europe
as regards ratification of the Rome Convention was
relatively satisfactory, with only Greece, Po rtugal
and Switzerland remaining as non-parties to the
Convention. Both Greece and Po rtugal had indicated their interest in the Convention, but he regretted that in Switzerland, which depended
heavily in other areas on the protection of intellectual property rights, the situation was less satisfactory. Indeed, draft legislation had been prepared by
the Swiss authorities omitting many provisions for
the protection of performers' and producers' rights
proposed by a national committee of expe rts. In
view of the notable increase in the methods of disseminating recordings and the suggested introduction of new legislation in a number of countries, he
suggested that the Committee should call for a new
inquiry into the practical application of the Rome
Convention. The previous study had been carried
out in 1979, and updated in 1985, and a new version of the study would assist in encouraging ratifications. He offered the assistance of his own organization in this connection.
32. The observer from FIM, welcoming in particular the developments in the area of performers'
rights in Norway, noted that the essence of the performers' position as regards the collective or individual distribution of remuneration was that the
choice should lie with the performers. The developments in Norway constituted progress toward that
position and were therefore highly welcome. He
went on to suppo rt the proposal of IFPI that the
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1979 study should be updated, taking account of
the substantial technological changes that had occurred over the past few years, all of which had
great impact on the protections afforded by the
Rome Convention.
33. In reply to a point raised by the delegate of
Brazil concerning the scope and methods of the
proposed study, a number of delegates and observers said that it should be an inventory of the measures taken by member States to implement the
Rome Convention. This could be seen as arising
out of agenda item 4 concerning the membership of
the Rome Convention, since it would clarify for
potential members the conditions of accession to
the Convention and the problems that had been
experienced by States that had already acceded to
the Convention. Non-governmental organizations
could make a valuable contribution in terms of providing useful information to be included in the
inventory.
34. The representative of the Director-General
of the ILO noted that, in the updating of previous
studies, the law and practice in member States had
been examined on the basis of replies to a questionnaire. According to the ILO's practice and procedures, governments were asked to consult the national employers' and workers' organizations concerned and to transmit any observations made by
them. In addition, the international non-governmental organizations concerned were consulted.
35. The observer from IFPI said that the original
proposal had been that the current study needed
updating in order to facilitate ratification. The assistance of IFPI had been offered, but clearly if this
were considered inappropriate then the secretariats
of the three intergovernmental organizations
should undertake the work without its assistance.
36. The delegates of Austria, Czechoslovakia,
Germany (Federal Republic of), Italy and Sweden
emphasized that the collaboration of non-governmental organizations was valuable and necessary in
updating the study since many practical aspects
were dealt with by these organizations, which were
the representatives of the beneficiaries of the Rome
Convention. It was also possible that, although
members of the Rome Convention had made reservations on certain points, the actual conditions in a
number of member States were more favorable
than the minimum conditions provided by the
Convention. In this connection the delegate of the
Federal Republic of Germany proposed that the
study should be prepared by the Secretariat on the
basis of the information supplied to them both by
governments and non-governmental organizations.
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37. The representative of the Director General of
WIPO suggested that it might be preferable to send
out circular letters to governments rather than
questionnaires in order to give them more latitude
in their responses. One circular letter could be sent
to governments, requesting information, both on
national laws (legislation and case law) and on the
practical aspects of the implementation of the Convention (such as contractual practice and collective
administration of rights), while another type of letter could be sent to non-governmental organizations which could supply information on the practical aspects of the implementation of the Convention.
38. The delegate of Brazil, although recognizing
the interest and utility of seeking information from
non-governmental organizations, noted that in
some cases governments might wish to know which
organizations had been consulted in order to suggest other organizations or make comments concerning some of those consulted. He also raised the
question of the difference in the juridical nature of
the rights protected by the Convention, particularly
as regards the difference between performers as creators and other beneficiaries who disseminated
material reproducing the performances of others.
He felt there was a need to discuss this issue and
called for comments from the other members of the
Committee.
39. The delegates of Czechoslovakia and Italy felt
that this was a very important and highly complex
problem which would require a special symposium
to do full justice to all its juridical and theoretical
implications. The Government of Brazil could, if it
wished, include information on this question in its
reply to the circular letter.
40. The delegate of Brazil requested that an opportunity be given in the circular letter for those
replying to make comments on this question.
41. The Chairman, summarizing the consensus
within the Committee, noted that the joint Secretariat would send a circular letter to all governments members of the Rome Convention and to
the other members of the Berne Convention and/or
the Universal Copyright Convention, and a separate letter to the non-governmental organizations
with observer status, inviting information and comments on the practical implementation of the Rome
Convention, and produce a report for the thirteenth
session of the Committee in 1991. The letter to governments should have attached as an annex the letter to the non-governmental organizations, and
vice versa.
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Membership of the Convention for the Protection of
Producers of Phonograms Against Unauthorized
Duplication of Their Phonograms (Phonograms
Convention) and of the Convention Relating to the
Distribution of Programme-Carrying Signals Transmitted by Satellite (Satellites Convention): State of
Accessions, Ratifications and Acceptances
42. Discussions were based
ILO/UNESCO/WIPO/ICR. 12/4.

on

document

43. The Secretariat reported that since the previous session of the Intergovernmental Committee
the Phonograms Convention had entered into force
for the Republic of Korea, Burkina Faso and
Trinidad and Tobago, bringing the number of
States party to it to 42. Moreover, since the previous session of the Committee, the Satellites Convention had entered into force for the Soviet
Union, bringing the number of States party to it
to 12.
44. The observer from Australia announced that
his country was taking the appropriate steps to
adhere to the Satellites Convention. He informed
the Committee that the necessary legislative controls already existed and that no further legislative
measures were therefore needed.
45. The observer from EBU welcomed the accession of the Soviet Union and the forthcoming adhesion of Australia to the Satellites Convention and
hoped that further countries would follow suit.
Report of the ILO on Problems Arising with Regard
to the Rome Convention Through Developments in
Law and Practice Concerning Transmission by Cable and by Satellite, and Report of Unesco and
WIPO on the Principles on the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations—Particularly Concerning Transmission by Satellite and Cable—Discussed by Various
Committees of Governmental Experts from May
1986 to July 1988
46. Discussions were based on documents
ILO/UNESCO/WIPO/ICR. 12/6 and 7.
47. The representative of the Director-General
of the ILO, introducing document ILO/
UNESCO/WIPO/ICR.12/6, emphasized that with
the rapid expansion of satellite transmission and
cable distribution, and the considerable growth in
the number of cable-connected households, there
was an urgent need to strike a balance between the
three categories of beneficiaries of the Rome Convention and, in particular, to protect the

rights of performers and producers. The report
highlighted the problem that performers and producers could be in direct conflict with broadcasters
over how their product was disseminated to this
huge audience.
48. Introducing
document
ILO/UNESCO/
WIPO/ICR.12/7, the representative of the Director
General of WIPO pointed out that the document
had been produced jointly with Unesco and concerned a series of meetings of governmental experts
from May 1986 to July 1988. A number of principles had been discussed concerning the cable distribution and satellite broadcasting of protected
works, which had also been discussed in part by the
Committee in 1983. The meetings had focused on
all copyright and neighboring rights issues, and, in
addition to cable distribution and satellite broadcasting, had concentrated particularly on piracy,
the secondary use of phonograms for distribution to
the public, home taping, the right of rental and the
rights of performers of dramatic, choreographed
and musical works. The principles were intended to
be used as guidance for governments. These principles were in fact more generous than both the
Rome Convention and the ILO/UNESCO/WIPO
model law concerning the protection of performers,
producers of phonograms and broadcasting organizations, first published in 1974.
49. A number of delegates and observers welcomed the two documents and congratulated the
ILO, Unesco and WIPO Secretariats on producing
two substantial reports containing much valuable
information.
50. The delegates of Austria, Germany ( Federal
Republic of) and Italy and the observer from
France, however, felt that it would not be possible
to enter into a discussion of substance on these documents. The documents covered a number of controversial subjects and one of them dealt with only
two of the three beneficiaries under the Rome Convention, leaving aside the broadcasters, who were
also profoundly affected by the advent of transborder broadcasting. The document produced by
the ILO was in some respects not completely up to
date. The delegates of Austria and Germany
(Federal Republic of) questioned the use of the
term "so-called" to qualify neighboring rights. The
delegates agreed fully, however, with the final statement in the ILO report to the effect that the international protection of performers and phonogram
producers could best be secured by wider membership of the Rome Convention. A number of delegates and observers welcomed the stimulation of
the new, and even controversial, ideas contained in
the report.
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51. In reply to a question raised by the delegates
of Austria and Germany ( Federal Republic of) with
regard to the use of the term "so-called neighboring
rights" in the document under consideration, the
Secretariat explained that, although certain national laws defined the rights of performers, producers of phonograms and broadcasting organizations as neighboring rights, many countries referred
to these rights as "related rights" or used other similar terms. Moreover, the term "neighboring rights"
was not used in the text of the Rome Convention.
Therefore, the Secretariat usually referred to these
rights as "so-called neighboring rights." The representative of the Director-General of the ILO added
that this expression also reflected the view always
held by her Organization that, while the rights of
performers and producers of phonograms were
close to those of authors they were distinct from
them and should therefore not be subordinated to
them.
52. An observer from IFPI added that the use of
the term "neighboring" reflected the fact that during the formulation of the Rome Convention a
number of parties had attempted to make the rights
of beneficiaries dependent on copyright and subsidiary to those of authors, the result of which could be
found in the Convention, e.g. the requirement that
members of the Rome Convention also be members of one of the copyright conventions. "Neighboring rights" had not been referred to by that
name in the Rome Convention and it had therefore
been considered that the term "so-called neighboring rights" was the most effective method of referring to them.
53. The observer from FIM welcomed both documents as valuable contributions to the development
of the issues covered by the Rome Convention.
They sharply illustrated the gap between the existing Convention and the need for further measures,
and usefully showed the interrelationship between
collective bargaining and statutory rights. He found
nothing to criticize in the fact that one of the
reports did not cover all the beneficiaries under the
Rome Convention. It could be valuable at times to
examine the problems of the individual beneficiaries separately or in different combinations.
54. The observer from EBU noted that other delegates had refrained from commenting upon the
substance of the reports and that although her organization disagreed with a number of points set out
in the ILO report, she would not enter into details.
However, she pointed out that in its reference to
FSS transmissions, the report should have differentiated the various types of FSS satellites and transmissions. She also noted that the absence of specific
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statutory rights for certain categories of beneficiaries under the Rome Convention did not mean that
negotiations did not take place on their behalf.
55. The observer from FIA emphasized that it
was important that the points now before the Committee did not disappear from view merely because
the Committee did not wish to enter into a substantive discussion of them. He commended the two
documents, which showed that the Rome Convention was no longer fully adequate in view of the
enormous technological developments since it had
been formulated. He hoped that the Committee
would give serious consideration to the problems
outlined in the two documents.
56. The observer from ISETU-FIET agreed that
wider ratification of the Rome Convention would
be valuable, but felt that the ILO report contained
other important elements and referred in particular
to pages 62 and 63 of the report. It should be
recalled that the Rome Convention contained minimum standards, many of which could be superseded at the national level. The Rome Convention
needed to be considered in the light of ILO Conventions concerning freedom of association.
57. The observer from Australia noted that there
was as yet no cable television in his country, although its possible introduction was under consideration. The two documents set out a number of
valuable and important issues and he hoped that
they would continue to be considered by the Committee.
58. The delegate of Austria agreed that the protection currently provided by the Rome Convention was not in all aspects satisfactory for the beneficiaries. He calculated that by the next session of
the Committee the Rome Convention would have
been adhered to by 36 member States and the time
could then be ripe to take the first steps toward considering a possible revision of the Convention.
59. The observer from FIM noted that it was not
only by revising the Rome Convention that the
problems under discussion would be improved.
The Rome Convention provided an absolute minimum of protection and improvements should
therefore be sought at the national level without
waiting for a revision of the Convention.
60. In reply to a request by the delegate of
Czechoslovakia for information concerning the administration of rights and practical aspects related
to cable and satellite technology, the observer from
INTERGU suggested that non-governmental orga-
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nizations would be a very willing source of such
information. The delegate of Czechoslovakia noted
that such information should be addressed to the
Secretariat since it could be of interest to all countries. Information on the problems arising from
transmission by cable and by satellite should be
elicited in the circular letter that the Committee
had decided should be sent out as a preliminary to
updating its study on the Rome Convention.
Adoption of the Report
61. During the discussion of the report the observer from the Soviet Union who had been unable
to be present for the item concerning membership
of the Rome Convention informed the Committee
of a draft revision of copyright legislation in the
Soviet Union which, for the first time in the history
of that country, recognized the rights of performers
and producers of phonograms and videograms. Recalling that the rights of broadcasting organizations
were already protected under existing legislation,
she stated that the draft law, if adopted, would
enable her country to adhere to the Rome Convention.
62. The delegate of the Federal Republic of
Germany informed the Committee that it had been
proposed to Parliament that a method might be
introduced to remunerate performers and phonogram producers for the rental of audio- and audiovisual works.
63. With these additions, the Committee unanimously adopted this report.
Closing of the Session
64. After the usual thanks, the Chairman declared the session closed.
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International Convention for the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations
(Rome Convention, 1961)
Election Meeting of Representatives of the Contracting States
to Elect the Members of the Intergovernmental Committee
(Geneva, July 7, 1989)
REPORT OF THE TELLERS
1. In accordance with the revised Rules of Procedure adopted by the Intergovernmental Committee
at its fourth session (1973), the Directors General
of the International Labour Office (ILO), the
United Nations Educational, Scientific and Cultural Organization (UNESCO) and the World Intellectual Property Organization (WIPO) convened
a meeting of all the States party to the International
Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations on July 7, 1989, in order to elect the members
of the Intergovernmental Committee established by
Article 32 of the Convention.
2. The representatives of the following Contracting States were present and took part in the election:
Austria,
Brazil,
Chile,
Colombia,
Czechoslovakia, Denmark, Ecuador, Finland,
France, Germany (Federal Republic of), Italy,
Mexico, Norway, Panama, Peru, Philippines,
Sweden, United Kingdom and Uruguay. Total:
19 States.
3. The meeting was chaired by Mr. Steinitz
(United Kingdom), the Chairman of the Intergovernmental Committee.
4. The meeting had at its disposal documents ILO/UNESCO/WIPO/RCEM/89/1 and ILO/
UNESCO/WIPO/RCEM/89/2 containing the agenda and a note drawn up by the Secretariat on
the election procedure.
5. In accordance with Rule 31 of the Rules of
Procedure, a nominations committee was established, consisting of the Chairman and the two

Hedva Sarfati
Chief
Salaried Employees and
Professional Workers Branch
ILO

Vice-Chairmen, Mr. Jelinek (Czechoslovakia) and
Mr. Morfin Patraca (Mexico). A list of 12 States for
membership of the Intergovernmental Committee
was proposed by the Nominations Committee. As
10 States voted in favor and nine States voted
against, the proposed list did not obtain the twothirds majority required under Rule 31 .
6. The election proceeded in accordance with
Rule 32 of the Rules of Procedure. The results of
the first stage of voting, in which eight of the seats
were to be filled from among all eligible Contracting States, were as follows: Brazil, Finland,
Germany (Federal Republic of), Mexico, Niger,
United Kingdom—10 votes each; Austria, Chile,
Colombia, Congo, Czechoslovakia, Denmark,
France, Italy, Norway, Philippines—nine votes
each; Ecuador, Uruguay—one vote each. The
States obtaining 10 votes were declared elected. In
accordance with Rule 32, lots were drawn among
the States which had obtained nine votes, as a
result of which Chile and France were elected.
7. The results of the second stage of voting, in
which the remaining four seats were to be filled
from among eligible Contracting States not elected
as members at the last election, were as follows:
Philippines—18 votes; Denmark—10 votes;
Burkina Faso, Colombia, Uruguay—nine votes
each. Lots were drawn among the States which had
obtained nine votes, as a result of which Colombia
and Uruguay were elected.
8. The Chairman accordingly announced that the
membership of the Intergovernmental Committee
was: Brazil, Chile, Colombia, Denmark, Finland,
France, Germany (Federal Republic of), Mexico,
Niger, Philippines, United Kingdom and Uruguay.

Evgueni Guerassimov
Legal Officer
Copyright Division

Mihâly Ficsor
Director
Copyright Law Division
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WIPO Meetings
(Not all WIPO meetings are listed. Dates are subject to possible change. )

1989
September 25 to October 4 (Geneva)

Governing Bodies of WIPO and the Unions Administered by WIPO (Twentieth Series of
Meetings)
All the Governing Bodies of WIPO and the Unions administered by WIPO meet in ordinary
sessions every two years in odd—numbered years.
In the sessions in 1989, the Governing Bodies will, inter alia, review and evaluate activities
undertaken since July 1988, and consider and adopt the draft program and budget for the
1990-91 biennium.
Invitations: States members of WIPO and the Unions and, as observers, other States members of the United Nations and ce rt ain organizations.

September 26 (Geneva)

Permanent Committee on Industrial Property Informa tion (PCIPI) (Second Session)
Th e Committee will discuss its main activities and plans for the future.

Invitations: States and organizations members of the Committee and, as observers, ce rt ain
other States and organizations.

October 9 to 13 (Moscow)

International Forum on the Role of Industrial Property in Economic Cooperation Arrangements

November 1 and 2 (Beijing)

Worldwide Symposium on the International Patent System in the 21st Century (organized
jointly with the Chinese Patent Office)
The Symposium will be conducted in three half—day sessions, each dealing with one of the
following three topics: internationalization of the patent system; computerization of the patent system; patent documentation, search and examination.
Invitations: States members of WIPO, ce rt ain intergovernmental organizations and nongovernmental organizations having obse rv er status in WIPO.

November 6 to 10 (Geneva)

Committee of Experts on Model P ro visions for Legislation in the Field of Copyright ( Second

(organized jointly with the State Committee for Inventions and Discoveries of the Soviet
Union)
The Forum will deal with questions of industrial property in joint ventures among enterprises
in industrialized and developing countries having different economic and social systems, and
other cooperative economic arrangements, particularly in the field of the transfer of high
technology, trade in goods bearing trademarks and franchizing of se rv ices.
Invitations: The Forum will be open to the public. Pa rt icipants other than representatives of
governments will be requested to pay a registration fee.

Session)

The Committee will continue to consider proposed standards in the field of literary and artistic works for the purposes of national legislation on the basis of the Berne Convention for the
Protection of Literary and Artistic Works.
Invitations: States members of the Berne Union or WIPO and, as observers, certain organizations.
November 13 to 24 (Geneva)

Committee of Experts on the Harmonization of Certain Provisions in Laws for the Protection of
Inventions (Seventh Session)

The Committee will continue to examine a draft treaty on the harmonization of ce rt ain provisions in laws for the protection of inventions.
Invitations: States members of the Paris Union and, as observers, States members of WIPO
not members of the Pa ri s Union and certain organizations.
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November 27 to December 1 (Geneva)

Committee of Experts on the Harmonization of Laws for the Protection of Marks (First
Session )
The Committee will examine draft treaty provisions on the harmonization of laws for the
protection of marks and will consider the proposed further contents of the draft treaty.
Invitations: States members of the Paris Union and, as observers, States members of WIPO
not members of the Paris Union and certain organizations.

UPOV Meetings
( Not all UPOV meetings are listed. Dates are subject to possible change. )

1989
October 16 (Geneva)

Consultative Committee (Fortieth Session)
The Committee will prepare the twenty-third ordinär)' session of the Council.
Invitations: Member States of UPOV.

October 17 and 18 (Geneva)

Council (Twenty-third Ordinary Session)
The Council will examine the program and budget for the 1990-91 biennium, the reports on
the activities of UPOV in 1988 and the first part of 1989.
Invitations: Member States of UPOV and, as observers, certain non-member States and
intergovernmental organizations.

Other Meetings in the Fields of Copyright and/or Neighboring Rights
Non-Governmental Organizations
1989
October 17 to 20 (Rome)

International Federation of Reproduction Rights Organisations (IFRRO): Annual General
Meeting

1990
May 14 to 18 (Groningen)

International Confederation of Societies of Authors and Composers (CISAC): Legal and
Legislative Committee

October 8 to 14 (Budapest)

International Confederation of Societies of Authors and Composers (CISAC): Congress

