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World Intellectual Property Organization 

WIPO Copyright Course 

(Beijing, May 10 to 21, 1982) 

Note* 

At the request of the National Publishing Admin- 
istration of China, WIPO organized a two-week 
Copyright Course at the headquarters of the Publish- 
ers' Association of China in Beijing from May 10 to 
21, 1982. The purpose of the Course was to provide 
the various firms publishing books or periodicals, au- 
thors' or publishers' associations, administrations, 
study and research centers and universities as well as 
the competent authorities of the Chinese People's 
Republic with a certain amount of information on 
copyright legislation, particularly with regard to 
books and periodicals and the relevant publishing 
agreements. 

The Course was inaugurated by Dr. Arpad 
Bogsch, Director General of WIPO, and by Mr. Xu 
Liyi, Deputy Director of the National Publishing 
Administration of China and Vice-Chairman of the 
Publishers' Association of China. 

Almost 150 Chinese officials, from Govern- 
ment administrations or publishing firms in Beijing, 
Shanghai, Tianjin, Shanxi, Shandong, Zhejiang, 
Sichuan, Guangdong, Hebei, Liaoning, Hunan, 
Jiangsu and a number of other provinces or cities of 
China, took part in the course. Mr. Wang Heng, 
Head of the Copyright Study Group of the Publish- 
ers' Association of China and a member of the 
National Publishing Administration of China, Mr. 
Song Muwen, Secretary General of the same Asso- 
ciation, and several members of the Study Group 
mentioned were also present. 

Fourteen lectures were given in English, their 
texts having been translated into Chinese and distrib- 
uted in advance to the participants at the same time 
as the English versions. Each lecture was followed 
by numerous questions, to which each of the speakers 
concerned replied. 

The lectures covered basic notions of copyright 
law, particularly as far as books and periodicals are 
concerned, the international protection of copyright, 

* This Note  has been prepared by  the  International 
Bureau of WIPO. 

basic notions and related practice about pub- 
lishing contracts between parties belonging to differ- 
ent countries, copyright problems arising from 
photocopying, illustrations in books and periodicals 
and the use of computers, the copyright law in force 
in the countries with which China entertains its most 
important relations in publishing matters, practices 
existing in international copyright relations and the 
structures and activities of authors' and publishers' 
organizations in the countries of Western Europe, in 
the United States of America, in the Socialist coun- 
tries of Europe and the countries of Asia and the 
Pacific other than China. The Course had an exclu- 
sively informatory purpose, its aim being to provide 
participants with complete information on the situa- 
tion outside China, either at the national or at the 
international level. The Course had been designed 
to interest all those whose profession or activities 
bring them into contact with various copyright prob- 
lems, and to provide the competent Chinese au- 
thorities with all the material of a legal or practical 
nature that would be likely to assist them in the 
drafting of copyright legislation. 

Lecturers invited by WIPO were: Mr. Ivor 
Davis (Comptroller-General of Patents, Designs 
and Trade Marks of the United Kingdom), 
Mr. Mihâly Ficsor (Director General of the Hun- 
garian Office for the Protection of Copyrights) and 
Mr. Alan Latman (Professor at New York Univer- 
sity). Apart from the Director General of WIPO, the 
lecturers from the International Bureau of WIPO 
were: Mr. Claude Masouyé (Director of the Public 
Information and Copyright Department), Mr. Roger 
Harben (Director of the Public Information Division) 
and Mr. Gyorgy Boytha (Head of the Copyright Law 
Division). 

After the holding of the Course in Beijing, the 
lecturers were received in Shanghai, at the Publishing 
Bureau of the Shanghai Publishing Association, 
where they had talks with Mr. Song Yuan-Fang, 
Director, and Mr. Liu Pei-Kang, Secretary General, 
on publishing activity in Shanghai. 
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National Legislation 

KENYA 

The Copyright (Amendment) Act, 1982 

(No. 5 of 1982)* 

An Act of Parliament to amend the Copyright Act 

Short title 

1. This Act may be cited as the Copyright 
(Amendment) Act, 1982. 

Amendment to section 2 

2. Section 2(1) of the Copyright Act,1 in this 
Act called the principal Act, is amended by inserting 
in appropriate alphabetical sequence the following 
new definition— 
"infringing copy" means a copy whose manufacture 

constituted an infringement of copyright, or, in 
the case of a copy which is imported, would have 
constituted an infringement of copyright had the 
copy been manufactured in Kenya. 

Amendment to section 11 

3. Section 11(1) of the principal Act is amended 
by deleting the expression ", notwithstanding section 
12(6) of this Act," from the proviso thereto. 

Amendments to section 13 

4. Section 13 of the principal Act is amended 
by- 
fa,) deleting subsections (1) and (2) and substituting 

the following— 

(1) Copyright shall be infringed by a person 
who, without the licence of the owner of the 
copyright— 
(a) does, or causes to be done, an act the doing 

of which is controlled by the copyright; or 
(b) imports, or causes to be imported, otherwise 

than for his private and domestic use, an 
article which he knows to be an infringing 
copy. 

* Entry into force: May 28, 1982. 
1 For the Copyright Act and its previous amendments, 

see Copyright, 1966, pp. 127 et seq., and 1975, pp. 224 et seq. 

(2) Infringement of copyright shall be action- 
able at the suit of the owner of the copyright; 
and in any action for infringement the following 
relief shall be available to the plaintiff— 
(a) the relief by way of damages, injunction, ac- 

counts or otherwise that is available in any 
corresponding proceedings in respect of in- 
fringement of other proprietary rights; and 

(b) delivery up to the plaintiff of any article in 
the possession of the defendant which appears 
to the court to be an infringing copy, or any 
article used or intended to be used for making 
infringing copies.; 

(b) renumbering subsection (6) as subsection (11); 

(c) inserting, after subsection (5), the following new 
subsections— 

(6) In an action under this section— 
(a) copyright shall be presumed to subsist in the 

work or other subject matter to which the 
action relates, if the defendant does not put 
in issue the subsistence of copyright therein; 
and 

(b) where the subsistence of copyright is proved, 
admitted, or presumed by paragraph (a), the 
plaintiff shall be presumed to be the owner 
of the copyright if he makes a claim thereto 
and the defendant does not dispute that claim. 

(7) Where, in an action under this section, a 
name purporting to be the name of the author or 
joint author appeared on copies of a literary or 
musical work as published or on an artistic work 
when it was made, any person whose name so 
appeared, if it was his true name or the name by 
which he was commonly known, shall be pre- 
sumed, unless the contrary is proved— 
(a) to be the author of the work; and 
(b) to have made the work in circumstances not 

falling within the proviso to section 11(1). 
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(8) Where, in an action under this section, 
subsection (7) does not apply but the literary, 
musical or artistic work to which that action 
relates was first published in Kenya, or any coun- 
try to which the provisions of this Act in respect 
of works of the type in issue has been extended, 
twenty years before the year in which the action 
was brought and a name purporting to be that 
of the publisher appeared in a copy of the work 
when it was first published, then unless the con- 
trary is proved, copyright shall be presumed to 
subsist in the work and that publisher shall be 
presumed to have been the owner of that copy- 
right when the work was first published. 

(9) Where, in the action under this section, 
the author of the literary, musical or artistic work 
to which the action relates is dead, it shall be 
presumed, unless the contrary is proved— 
(a) that the work is eligible for copyright; and 
(b) that any allegation by the plaintiff that the 

work is a first publication and was published 
in a specified country on a specified date, is 
true. 

(10) (a) Where, in an action under this sec- 
tion, the sound recording to which the action re- 
lates is reproduced on a record, bearing a label 

or other mark, which has been issued to the 
public, any statement on that label to the effect 
that a person named thereon was the maker of 
the sound recording or the recording was first 
published in a specified year shall, unless the 
contrary is proved, be presumed to be true. 

(b) In this subsection "record" means any 
disc, tape, perforated roll or other device in which 
sounds are embodied which are capable of re- 
production therefrom with or without the aid of 
another instrument. 

Amendments to section 13 A 

5. Section 13A of the principal Act is amended 
by deleting subsections (5) and (6) and substituting 
the following— 

(5) A person guilty of an offence under sub- 
section (1) or (2) shall be liable to a fine not 
exceeding ten thousand shillings or to imprison- 
ment not exceeding twelve months, or to both. 

(6) A person guilty of an offence under sub- 
section (3) or (4) shall be liable to a fine not 
exceeding five thousand shillings or to imprison- 
ment not exceeding six months, or to both. 

UNITED STATES OF AMERICA 

Public Law 97-180 

(of May 24, 1982) * 

Piracy and Counterfeiting Amendments Act of 1982 

Section 2. Section 506(a)l of title 17, United 
States Code, is amended to read as follows: 

"(a) Criminal infringement 
Any person who infringes a copyright willfully 

and for purposes of commercial advantage or private 
financial gain shall be punished as provided in sec- 
tion 2319 of title 18.". 

* Entry into force: May 24, 1982. 
i See Copyright, 1977, p. 208. 

Section 3. Section 2318 of title 18, United States 
Code, is amended— 

(1) by respectively redesignating subsections 
(b) and (c) as subsections (d) and (e); and 

(2) by striking out the section heading and 
subsection (a) and inserting in lieu thereof the 
following: 

"§2318. Trafficking in counterfeit labels for phonorecords, 
and copies of motion pictures and audiovisual 
works 

(a) Whoever, in any of the circumstances de- 
scribed in subsection (c) of this section, knowingly 
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traffics in a counterfeit label affixed or designed to 
be affixed to a phonorecord, or to a copy of a motion 
picture, or an audiovisual work, shall be fined not 
more than $250,000 or imprisoned for not more than 
five years, or both. 

(b) As used in this section— 
(1) the term 'counterfeit label' means an 

identifying label or container that appears to be 
genuine, but is not; 

(2) the term 'traffic' means to transfer or 
otherwise dispose of, to another, as consideration 
for anything of value or obtain control of with 
intent to so transfer or dispose; and 

(3) the terms 'copy', 'phonorecord', 'motion 
picture', and 'audiovisual work' have, respective- 
ly, the meanings given those terms in section 101 
(relating to definitions) of title 17. 
(c) The circumstances referred to in subsection 

(a) of this section are— 
(1) the offense is committed within the spe- 

cial maritime and territorial jurisdiction of the 
United States or within the special aircraft juris- 
diction of the United States (as defined in section 
101 of the Federal Aviation Act of 1958); 

(2) the mail or a facility of interstate or 
foreign commerce is used in the commission of 
the offense; or 

(3) the counterfeit label is affixed to or en- 
closes, or is designed to be affixed to or enclose, 
a copyrighted audiovisual work or motion picture, 
or a phonorecord of a copyrighted sound record- 
ing.". 

Section 4. Title 18, United States Code, is 
amended by inserting after section 2318 the following 
new section: 

"§ 2319. Criminal infringement of a copyright 
(a) Whoever violates section 506(a) (relating to 

criminal offenses) of title 17 shall be punished as 
provided in subsection (b) of this section. 

(b) Any person who commits an offense under 
subsection (a) of this section— 

(1) shall be fined not more than $250,000 or 
imprisoned for not more than five years, or both, 
if the offense— 

(A) involves the reproduction or distribu- 
tion, during any one-hundred-and-eighty-day 
period, of at least one thousand phonorecords 
or copies infringing the copyright in one or 
more sound recordings; 

(B) involves the reproduction or distribu- 
tion, during any one-hundred-and-eighty-day 
period, of at least sixty-five copies infringing 
the copyright in one or more motion pictures 
or audiovisual works; or 

(C) involves a sound recording, motion 
picture, or audiovisual work, and is a second 
or subsequent offense under this section; 

(2) shall be fined not more than $250,000 or 
imprisoned for not more than two years, or both, 
if the offense— 

(A) involves the reproduction or distribu- 
tion, during any one-hundred-and-eighty-day 
period, of more than one hundred but less 
than one thousand phonorecords or copies 
infringing the copyright in one or more sound 
recordings; or 

(B) involves the reproduction or distribu- 
tion, during any one-hundred-and-eighty-day 
period, of more than seven but less than sixty- 
five copies infringing the copyright in one or 
more motion pictures or audiovisual works; 
and 

(3) shall be fined not more than $25,000 or 
imprisoned for not more than one year, or both, 
in any other case. 
(c) As used in this section the terms 'sound re- 

cording', 'motion picture', 'audiovisual work', 'pho- 
norecord', and 'copies' have, respectively, the mean- 
ings set forth in section 101 (relating to definitions) 
of title 17.". 

Section 5. The table of sections for chapter 113 
of title 18 of the United States Code is amended by 
striking out the item relating to section 2318 and 
inserting in lieu thereof the following: 

"2318.  Trafficking in  counterfeit labels for phonorecords 
and copies of motion pictures and audiovisual works. 

2319.   Criminal infringement of a copyright". 
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Views of NGOs 

Views of the International Non-Governmental Organizations 
on Private Copying 

Introduction 

At an informal meeting called by the Director 
General of the World Intellectual Property Organiza- 
tion (WIPO) in Geneva in December 1981, an 
exchange of views was held with the international 
non-governmental organizations essentially concerned 
with copyright and neighboring rights on current 
topics in this field. One such topic was that of pri- 
vate copying, that is to say the making of copies of 

phonograms and audiovisual tapes and the record- 
ing of radio and television broadcasts by private 
persons in their homes for their own use. 

To reply to the concern expressed by the inter- 
ested circles, the Director General of WIPO decided 
to devote a special issue of the WIPO reviews Copy- 
right and Le Droit d'auteur to this matter and invited 
a number of international non-governmental orga- 
nizations to present their points of view. These views 
are now reproduced in this issue. 

European Broadcasting Union (EBU) 

Private Recording of Radio and Television Broadcasts: The Broadcasters' Case 

Werner RUMPHORST * 

1. Purpose and scope of this article 

In the February 1982 issue of this review, Patrick 
Masouyé, legal adviser of IFPI — one of the 12 non- 
governmental international organizations invited to 
contribute to this special issue of Copyright — gave 
an interesting account of his opinions on "Private 
Copying: A New Exploitation Mode for Works" 
(Copyright, 1982, pp. 81-90). For the present author, 
the merits of that article are twofold: first, it spares 
him the need to repeat what has already been said, 
and second, it illustrates the need to present the 
broadcasters' case. 

P. Masouyé feels "that private copying repre- 
sents a danger for authors and composers, performers 

* Dr.  jur.,  M.C.L.,  Legal  Affairs  Department  of the 
European Broadcasting Union (EBU). 

and phonogram producers." Apparently, his ideal 
distribution key for sharing the equitable remunera- 
tion resulting from the levy advocated on recorders 
and blank cassettes would be one third each for au- 
thors, performers and phonograms producers. Broad- 
casters are not referred to in this context, nor men- 
tioned anywhere else in P. Masouyé's article. This 
wise abstention of the author from dealing with ques- 
tions that are outside the scope of his own profes- 
sional domain and attachment is certainly commend- 
able. 

The purpose of the present article is to demon- 
strate the broadcasters' just claim to inclusion — de 
lege ferenda — among the beneficiaries of the levy 
on recorders or blank cassettes or both, or of any 
other remuneration a legislator may provide as gen- 
eralized compensation for the possibility of making 
private off-air recordings. In limiting the purpose and 
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scope of the present article in this way, it is hoped 
that other contributors to this special issue will deal 
with the factual background, the legal situation pre- 
vailing de lege lata and possible solutions de lege 
jerenda, in addition to what has already been said 
in P. Masouyé's article. 

2. The broadcasters' case 

2.1 Off-air recording means the recording of 
broadcasts, whether sound or television. The major- 
ity of sound broadcasts recorded certainly consist of 
music, either embodied in a commercial phonogram 
or a broadcaster's recording of a concert, or relayed 
direct (live) from a concert hall. In television, it ap- 
pears that the majority of broadcasts recorded are 
programs which for some reason or other the viewer 
cannot watch at the time when they are broadcast, 
but which he would like to see at a later stage. Such 
programs may vary in nature and range from sports 
transmissions via variety shows, cinematograph films, 
police stories and nature films to virtually anything 
else. But whatever the program, and whoever may be 
the right holder(s) in the program, it is the broad- 
caster's specific contribution that renders off-air re- 
cording both possible and sufficiently attractive. 

2.2 What is the value of this specific contribu- 
tion? Taking the Federal Republic of Germany as 
just one example, broadcasters in that country spent 
a total of some 5 billion Deutschmarks in 1981 to 
provide the national audience with radio and televi- 
sion programs. It is thanks to this immense expen- 
diture that the public in the Federal Republic had the 
opportunity of recording national radio and televi- 
sion programs off-air. For other European countries, 
the relevant figures — which are normally accessible 
to the public — are similarly impressive when seen 
in the particular national context. 

2.3 The license to receive national radio and 
television broadcasts does not include an authoriza- 
tion to make recordings of them. In countries where 
no broadcast receiving license exists, there is like- 
wise no question that the freedom to receive national 
broadcasts does not include an authorization to 
record them. Similarly, no express or implied autho- 
rization exists with regard to the recording of foreign 
broadcasts. 

2.4 Jure conventionis, the broadcasters' right to 
authorize or prohibit the fixation of their broadcasts 
is recognized under Article 13(b) of the Rome Con- 
vention and, regarding television broadcasts, under 
Article 1, sub-paragraph 1(d), of the European 
Agreement on the Protection of Television Broad- 
casts. 

2.5 Article 15, sub-paragraph 1(a), of the Rome 
Convention and Article 3, sub-paragraph 1(c), of the 
European Agreement authorize Contracting States to 
provide for an exception to the right of fixation as 
regards private use. However, while no Contracting 
State is obliged to avail itself of this possibility, under 
constitutional law, at least of certain countries, there 
are two questions that arise: 

(a) in view of the existing — and especially po- 
tential future — scope of private off-air re- 
cording, might not such an exception be tanta- 
mount to expropriation of right holders in gen- 
eral (including broadcasters)? 

(b) if broadcasters are the only category of right- 
holders completely deprived of their right, 
while granting the others (in particular authors, 
performers and phonogram producers) some 
kind of generalized financial compensation, 
might this not constitute an arbitrary legislative 
act incompatible with the principle of equal 
treatment under the law? 

On point (a), it is arguable that the actual and 
potential volume of private off-air recording of both 
radio and television programs — which was certainly 
not envisaged at the 1961 Rome Conference — ex- 
ceeds by a decisive margin the scope of the tradi- 
tionally accepted "minor exceptions" from copyright 
which apparently also inspired the drafting of Article 
15 of the Rome Convention. 

On point (b), there is of course the ancient argu- 
ment — which is frequently repeated but apparently 
without reflecting on its present-day validity — that 
broadcasters do not suffer financial loss from off-air 
recording of their broadcasts. This is what underlies 
the view that there is a decisive distinction which 
justifies a treatment for broadcasters different from 
that of all other categories of right holders. Let us 
scrutinize this argument more closely: 

2.6 Private off-air recording affects the financial 
interests of broadcasters in a number of ways, and in 
particular the following: 

2.6.1 Private off-air recording constitutes unjust 
enrichment on the part of the private individuals 
carrying out such recording, with a corresponding 
financial loss on the part of the broadcasting organi- 
zations. It is an indisputable fact that without broad- 
casting numerous recordings would not be possible 
at all, and others only with greater or lesser difficulty 
and in most cases solely against payment. Home 
users therefore attribute an economic value to the 
possibility of making off-air recordings, and hence 
those who make private off-air recordings enrich 
themselves without cause at the broadcasters' ex- 
pense. 

There are those who nevertheless claim that the 
broadcasters' purpose is to broadcast, and that what- 
ever use is made of the broadcasts after this purpose 
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has been accomplished cannot possibly result in a 
financial loss to broadcasters. The supporters of such 
a view are comparable to people who travel on trains 
without paying, occupy vacant seats and, when asked 
for their tickets, reply that the railroad company 
could not possibly suffer loss by their presence since 
the train would have done the journey without them 
and their seats were empty anyway. While granting 
that the parallel may not be complete, the decisive 
point appears sufficiently well illustrated. 

2.6.2 To the extent that broadcasters hold ex- 
clusive — original and/or derived — rights in their 
programs, the marketing of the latter in the form of 
phonorecords, sound cassettes, vidéocassettes, video- 
discs, etc., will be less and less profitable the more 
private individuals make their own recordings of 
programs that are of particular interest to them. A 
case in point is the 1978 World Football Champion- 
ship, where a considerable sum of money had been 
paid for exclusive vidéocassette rights but, mainly 
due to private off-air recording by potential cus- 
tomers, hardly any demand existed on the market. 
(In addition, piracy contributed to rendering the 
marketing rights practically valueless.) 

2.6.3 To the extent that broadcasters hold ex- 
clusive — original and/or derived — rights in their 
television programs, the opportunities for marketing 
the latter by way of pay-television, pay-cable and 
similar communication channels will diminish in so 
far as the programs in question have been privately 
recorded by potential customers during the earlier 
broadcast. 

2.6.4 Even if a broadcasting organization has no 
exclusive rights in its own productions as far as ex- 
ploitation for purposes other than broadcasting is 
concerned, the fact that it is the producer and the 
owner of the material will often enable it to obtain 
the right holders' agreement to marketing of the 
program in any or all of the above-mentioned ways. 
In sharing the overall revenue with the right holders, 
due regard will normally be paid to the broadcaster's 
immense investment, which will be reflected in an 
adequate share of the total amount of royalties 
available for distribution. Again, the chances of off- 
setting some of the production costs in this way 
would be lessened if the program has already been 
recorded at home by a large number of otherwise 
potential customers. 

2.6.5 The problems mentioned above are aggra- 
vated by the fact that through off-air recording pri- 
vate individuals can constitute personal sound and 
video libraries of considerable size, which lend them- 
selves not only to frequent repeated use during 
normal broadcast hours and thereby deprive broad- 
casters relying on advertising revenue of potential 
listeners or viewers of their current broadcasts, but 
which may also be lent to friends and acquaintances 
and thereby further increase the potential damage to 
broadcasters. 

2.6.6 The negative effects mentioned are still es- 
sentially a national matter. However, where cable 
distribution of foreign broadcasts has already as- 
sumed major proportions (e.g. in Belgium and the 
Netherlands), the problem takes on an international 
dimension. With increasing cable penetration and 
especially with the advent of direct broadcasting sa- 
tellites towards the second half of this decade (al- 
ready definite for France, the Federal Republic of 
Germany and the United Kingdom), the negative 
effects described will be multiplied and become truly 
European-wide. 

2.6.7 In summary, off-air recording affects the 
financial interests of broadcasters and causes them 
financial losses just as in the case of other right hold- 
ers. This principle having been established, it re- 
mains to be decided what the broadcasters' equitable 
share in overall remuneration for right holders should 
be; and this decision can only be taken in full knowl- 
edge of the facts on a case by case basis. 

2.7 Finally, it may be noted here that, speaking 
in more general terms, the report on the meeting of 
the WIPO/Unesco Working Group on the Legal 
Problems Arising from the Use of Vidéocassettes and 
Audiovisual Discs (Geneva, February 21 to 25, 1977) 
likewise recognized that the dissemination of video- 
grams and the ease of reproduction are "prejudicial 
both to performers and to producers of phonograms 
and broadcasting organizations" (emphasis added). 
The experts were therefore of the opinion that "con- 
siderations of equity justified the provision by na- 
tional laws for participation by the owners of neigh- 
boring rights in the proceeds of the global compen- 
sation." 
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International Bureau of Societies Administering the Rights 
of Mechanical Recording and Reproduction (BIEM) 

International Confederation of Societies of Authors and Composers (CISAC) 

Private Recording in the Home 

1. In the last few years, of all the innovations 
with which technology has enriched the use of works 
of the mind, there is none which is more important 
or of greater consequence than that what is bash- 
fully termed "private recording in the home." 

Whilst, in general, the other means which have 
changed the conditions whereby works are dissem- 
inated (cable television, satellite transmission) only 
affect, in spite of the problems they pose, the exercise 
of authors' rights and the calculation of their remu- 
neration, private recording, by its very nature and by 
the results which are inevitable from its development, 
tends to radically alter the exploitation of cultural 
goods as well as the fundamental links which make 
the existence of creators depend on this exploitation. 

The theoretical and practical basis on which for 
more than a century and a half rests the system 
whereby society created copyright in order — as is 
said in the United States Constitution — to "promote 
the progress of science and useful arts, by securing 
for limited times to authors and inventors the exclu- 
sive right to their respective writings and discoveries" 
is the possibility given to the author to control the 
access by any third party to his work as well as the 
utilization which can be made by the latter. If this 
possibility were lost the entire system would collapse, 
including the benefits which one would have ex- 
pected. 

But what does "private recording in the home" 
imply? It implies firstly the uncontrolled and un- 
controllable access to any work featuring in a televi- 
sion program by any person in possession of a video 
recorder (and one knows that these machines, whose 
cost is relatively reasonable, are sold by the million 
worldwide). It implies furthermore the impossibility 
of controlling the effective utilization of the record- 
ings made, for private recording does not necessarily 
mean private use. If one generally begins by personal 
use, one then shows the recordings to one's friends 
on one's television and then one lends them; often 
friends reproduce them and, if some among them go 
so far as to sell them or to hire them out, it would 
be very difficult to discover the fact and prove it. 

It is clear therefore that a new means of utiliza- 
tion is thus established and will develop increasingly 
or, to put it more correctly, a parallel means of utili- 
zation which seriously affects the normal exploitation 
of works, disturbs the market and causes consid- 
erable prejudice not only to creators but also to per- 
formers, to producers and even, to a certain extent, 

to broadcasting organizations although the latters' 
resources, whether they come from State taxes or 
advertising, are not directly linked to the contents of 
the programs. 

Is it normal, equitable or quite simply conceiv- 
able that the exercise of all these professions be upset, 
that the benefits of some be diminished, that the 
economic and social conditions of others be compro- 
mised without any remedy, appeal and compensa- 
tion? 

With the exception of one single country which 
we will deal with later (and of another which, more 
recently, followed the example of the first although 
in a somewhat different way), this question is asked 
today in the whole world. Everywhere lawyers, ex- 
perts and governmental circles themselves have un- 
derstood belatedly — but one knows that law is al- 
ways behind the facts — that a solution had to be 
found and with more or less haste and goodwill they 
are seeking to find it. 

2. Quite naturally, here and there, specialists and 
officials have started by examining the problem in 
the framework of the laws in force nearly all of 
which — both nationally and internationally — con- 
tain provisions permitting the restraint of right of 
reproduction and the regulation of the conditions for 
its exercise. 

However one had to recognize quickly that none 
of the restrictions foreseen (which one could apply 
for better or for worse — and often arbitrarily — to 
reprography or to so-called "educational" use) was 
able to encompass a phenomenon of such width and 
range as in the "private" recording of sounds and 
images. 

Let us take, by way of example, three of the 
most frequently invoked texts: Article 9 of the Berne 
Convention, Article 41 of the French Law of March 
11, 1957, and the "fair use" doctrine codified by 
Article 107 of the United States Law. 

Article 9 of the Berne Convention, after estab- 
lishing (paragraph (1)) the exclusive right which au- 
thors have to authorize the reproduction of their 
works in any manner or form, provides (paragraph 
(2)) that it shall be a matter for the legislation in the 
countries of the Union "to permit the reproduction 
of such works in certain special cases, provided that 
such reproduction does not conflict with a normal 
exploitation of the work and does not unreasonably 
prejudice the legitimate interests of the author." 
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A mere reading of this text shows that it can in 
no way concern private copying as it exists presently. 
These are "special cases," it is said. Can one talk of 
special cases in respect of a practice which has be- 
come current and is becoming more and more gener- 
alized? "Does not conflict with a normal exploitation 
of the work." The least degree of objectivity enables 
one to assert the contrary. "Does not unreasonably 
prejudice the legitimate interests of the author." We 
have taken the liberty of underlining the word con- 
cerned because, if it is impossible to contest the 
actual prejudice, some may wonder whether it is not 
really a matter of reasonable prejudice. But reason- 
able by what standard? For social reasons? For the 
interest which society might have for the free dis- 
posal of works? But this is a formal contradiction 
with copyright philosophy which was previously men- 
tioned, as in the formula of the Constitution of the 
United States. The "reasonableness" would amount 
to denying this philosophy and thence to calling in 
question the very existence of copyright. Nobody, 
up until now at least, has dared to go so far. 

Article 41 of the French Law is also open to dis- 
cussion. It provides in fact (paragraph 2) that the 
author may not prohibit "copies or reproductions 
reserved strictly for the private use of the copyist and 
not intended for collective use." This raises several 
questions. Firstly, who is the "copyist"? In the event, 
it can only be the possessor of the copying machine. 
The usage he will make of his recording himself and 
in a private capacity is therefore free. But what 
exactly should be understood by "private use"? We 
have seen that in the area of audio and visual record- 
ing private use rarely remains personal. But the law 
explicitly prohibits any "collective use." That is to 
say that the fact of making or showing one's record- 
ings even to one's friends — which is nearly always 
the case — is outside the law. 

It follows that this provision, which was initially 
aimed at graphic copies made by hand or with the 
help of a typewriter, can in no way apply, even by 
stretching the wording, to the "audiovisual copy" of 
a film or a television broadcast. 

A more complex matter is the thorough interpre- 
tation of fair use. 

One is concerned here with American case law 
construction which has applied it for a long time 
with laxity when it wished to exempt a particular use 
from the copyright obhgations. The notion has been 
introduced into the legislation as from 1976 and is to 
be considered in the light of four criteria: the pur- 
pose of the use (for educational or commercial ends), 
the nature of the work, the substantiality of the por- 
tion used, and the effect upon the potential market 
of the work or its value. 

In a recent decision (October 19, 1981) the Ninth 
Circuit United States Court of Appeals, reversing a 
judgment previously given by the California District 

Court in the Betamax case, clearly affirmed, after a 
detailed analysis of the provisions of the law, that 
"the fair use doctrine does not sanction home video 
recording." 

It would be superfluous to recall this analysis 
here. Let us simply remember that as regards the 
first factor (purpose of the use) the Court said: "The 
statute contrasts commercial and non-profit educa- 
tional purposes, and there is no question that the 
copying of entertainment works for convenience does 
not fall within the latter category"; as regards the 
second (nature of the work): "Public interest can be 
concerned as regards the free circulation of informa- 
tional type works but for works of entertainment the 
interest of authors must predominate" ; as regards the 
third (substantiality of the portions used): "It cannot 
be invoked when it is a matter of reproducing whole 
works"; and as regards the fourth: "It is clear that 
the infringing activity tends to prejudice the potential 
sale of appellants' works." 

What can one deduct from all this? That no 
actual law, whichever way one looks (other than the 
two exceptions mentioned earlier), contains what is 
required to enable an overall solution of the problem 
posed by the continuous and irreversible develop- 
ment of private recording in the home. One can 
discuss interminably the notions of special cases, of 
private usage by the copyist or fair use, but it will 
not facilitate the solution at all. One must therefore 
— and it is the direction in which almost all coun- 
tries are heading — resort to new legislative provi- 
sions. 

3. There is, as has been mentioned earlier, one 
country ahead of the rest of the world on this issue 
where the matter has been dealt with for the last 
fifteen years: the Federal Republic of Germany. 

In 1965, at a time when private recording only 
involved sound reproductions by tape recorders or 
cassettes, the German Parliament, on the passing of 
the new law on copyright and neighboring rights, 
introduced into its legislation a completely new pro- 
vision which is considered on both theoretical and 
practical grounds to be the only equitable and effec- 
tive solution. 

Hence the double provision in Article 53 of the 
Act dated September 9, 1965, whereby, on the one 
hand, "it shall be permissible to make single copies 
of a work for personal use" (paragraph 1) and, on 
the other hand, "the author of the work shall have 
the right to demand from the manufacturer of equip- 
ment suitable for making such reproductions a remu- 
neration for the opportunity provided to make such 
reproductions" (paragraph 5). 

Originally, this provision was criticized in many 
countries. Lawyers, mostly reasoning in abstracto, 
talked of suspicion of motives (any purchaser of a 
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tape recorder is considered as a potential infringer), 
of a transfer of responsibility (from the person who 
acts in breach to the person who simply creates the 
possibility for it to be committed). In theory, all this 
can be supported but it remains the case that in fact 
the system instituted by the German legislator — 
even if he has shown himself to be more pragmatic 
than strictly legal — is the only one which permits 
a solution of the problem. 

One can find proof in the fact that the majority 
of countries, having for a long while hesitated, re- 
flected and searched in vain for other formulas, have 
gradually decided to come round to the same view. 

One should mention Austria which, by the Law 
dated July 2, 1980, has adopted — unfortunately by 
means of a compulsory license — a system which 
imitates the German one. 

The situation therefore seems to be in a state of 
evolution everywhere. 

In France, Great Britain, the Scandinavian coun- 
tries and Italy similar drafts are being prepared. Even 
in the United States, a country of radical solutions, 
even if it is true that, two days after the judgment of 
the Court of Appeals mentioned earlier and which 
held the manufacturers and importers of machines 
liable, two senators have proposed a draft law aimed 
purely and simply at exempting private copying from 
the application of copyright rules, other senators im- 
mediately proposed an amendment combining this 
exemption with the establishment of a royalty on the 
sale of machines and the recording material, a royalty 
which would also be in the form of a compulsory 
license. 

4. However if one can observe a general ten- 
dency towards the adoption of the German system, 
there remain several points for consideration on 
which there do not appear to be unanimity: the na- 
ture of the royalty, its basis of calculation, its means 
of evaluation and its purpose. 

Norway, for example, has recently passed a law 
putting a public law tax on the various recording 
machines which is destined to supply a fund for the 
benefit and aid to Norwegian authors and artists. It 
is clear that this can be of national benefit but it has 
strictly nothing to do with the compensation to be 
given to the copyright owners of works reproduced 
in exchange for the freedom to make such reproduc- 
tions. 

In logic and in equity this compensation should 
take the form not of a tax but a royalty due to 
owners of copyright (and neighboring rights) by vir- 
tue of a mechanism similar to the grant of an autho- 
rization. (In fact it is a matter of a grant for re- 
nouncing the right of authorization.) 

What should this mechanism be? There are 
several possibilities. 

In the first place we shall discard the statutory 
license, a simple and easy solution, reassuring in the 
opinion of some in that the rate is fixed once and for 
all, either by law or, as suggested by the proposed 
American amendment, by a State organization (in 
fact the Copyright Royalty Tribunal). Authors' orga- 
nizations are in principle repelled by State interven- 
tions — which moreover, as the Copyright Office has 
found out, sometimes encounter difficulties. 

In the Federal Republic of Germany, the royalty, 
whose rate is freely agreed between the parties, can- 
not exceed a given maximum which furthermore in 
practice is not reached. In the Nordic countries, there 
is a system as regards photocopying called "statutory 
license by negotiation" according to which the total- 
ity of the interested parties (organizations represent- 
ing authors, publishers and the press on the one 
hand, and, on the other, libraries, training and educa- 
tion institutions, etc.) freely come to an overall agree- 
ment which is applied, by virtue of the law, to all 
the members of the professions involved without 
there being any possibility of individual claims. 

In the final analysis, it is not impossible that an 
analogous system could be applied to home record- 
ing. The essence of the matter is that the beneficiaries 
can discuss absolutely freely and that they should 
have total control of the collection and distribution 
of royalties coming from the agreements. 

The question remains of the basis on which such 
royalties will apply. The German Act only applies 
to the machines. In other countries it is thought pref- 
erable to consider the material (blank tapes and cas- 
settes). Finally others consider — which appears log- 
ical — that the royalty should apply equally to both. 
The answer to this question requires flexibility. 

5. What can we conclude? 
We do not think that we can do better than sum 

up by enumerating the ideas which we have ex- 
pressed and which we submit to the wise reflection 
of Governments: 

(a) Private recording is for authors, and for all 
those who live by the exploitation of works, a 
threat jeopardizing the future of their profes- 
sions. 

(b) This threat, ultimately, imperils creation itself. 
(c) Justice as well as caution require, given the im- 

possibility of directly applying copyright rules, 
that there be established a system which en- 
ables them to be applied indirectly in a man- 
ner so as to deviate from them as little as 
possible. 

(d) And it is important not to forget time, time 
which goes by quickly, and that legislations all 
too often lag behind it. 

Let us hope that in the world as a whole one 
shall take care to act before it is too late. 
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International Copyright Society (INTERGU) 

Reproduction Right of Authors of Literary and Artistic Works in Case of Reproductions for Personal Use 

Erich SCHULZE * 

I. Convention Right 

Authors of literary and artistic works protected 
by the revised Berne Convention (Paris Act, 1971), 
according to Article 9, paragraph (1), possess the 
exclusive right to the reproduction of their works, 
and it makes no difference in what manner and in 
what form this is done. It can be done manually, it 
can be reprography as well as audio or video techni- 
que. Paragraph (3) of Article 9 states expressly that 
any sound or visual recording shall be considered a 
reproduction for the purposes of the Convention. In 
paragraph (2), however, it remains reserved to the 
countries of the Union to make exceptions to the ex- 
clusive right of reproduction, provided that this does 
not conflict with the normal exploitation of the work 
and does not unreasonably prejudice the legitimate 
interests of the author. 

The ruling in the Universal Copyright Conven- 
tion (as revised at Paris on July 24, 1971) is similar. 
Article I compels each Contracting State to protect 
the rights of the author adequately and effectively. 
Article IVbis, paragraph 1, adds that the rights 
provided for in Article I are those which ensure the 
economic interests of the author and include, in 
particular, the exclusive right to authorize reproduc- 
tion by any means. Paragraph 2 permits exceptions, 
provided they do not conflict with the spirit and 
provisions of the Convention. If a Contracting State 
applies the licit exception, it shall nevertheless assure 
that a reasonable and effective protection of the 
author remains, despite the exception. 

Since technology has enabled the individual to 
make reproductions himself which are qualitatively 
equal to commercially reproduced copies of the 
work, it would be incompatible with the Convention 
right, if the countries members of the Berne Union 
or the Contracting States of the Universal Copyright 
Convention wished to assume that protection of the 
private sphere prevents remunerating the authors of 
literary and artistic works for such reproductions. 

For it is evident that the normal exploitation of 
the work is adversely affected (Article 9(2), revised 
Berne Convention). Whenever a private individual 
buys gramophone records in a shop, for example, he 
pays for the remuneration to the authors of the 

* Professor, Dr. jur. h.c, President of the International 
Copyright Society (INTERGU). 

works on the sound recording within the purchase 
price of the gramophone record. If instead of this he 
uses a tape recorder and re-records on a blank cas- 
sette works broadcast by radio or those recorded on 
a borrowed gramophone record, the authors must 
under no circumstances remain uncompensated. 

Since until now the private sphere has been 
generally exempted from copyright claims, the Fed- 
eral Court of the Federal Republic of Germany in 
Karlsruhe attracted considerable attention with its 
decision that claims could be filed for private tape 
recordings of works protected by copyright. The 
subsequent legislation in the Federal Republic of 
Germany finally placed the manufacturer and im- 
porter under the obligation of remuneration. 

II. Legislation in the Federal Republic of Germany 

1. If it can be expected from the nature of a 
work that, when broadcast, it will be recorded on 
video or sound recordings for personal use or that 
the same purpose is achieved by the recording from 
one video or sound recording to another, the law 
provides for such cases for the right to claim a remu- 
neration from the manufacturer of the recording 
equipment. In the case of audio, one reckons partic- 
ularly with musical works; in the case of video, 
works of music, literature, and cinema. 

Since the remuneration has to be paid for all 
equipment marketed in the area covered by the law, 
including imports from abroad, the importer is jointly 
and severally liable along with the manufacturer. 

Point of reference for the claim to remuneration 
is the equipment which is objectively suitable for 
such purposes. Its objective suitability causes the 
legal presumption that the equipment will really be 
used according to its applicability. Even the person 
who is not now interested in using the equipment for 
re-recording acquires, for the copyright royalty in- 
cluded in the purchase price, an equivalent in the 
form of such a potential use; this would benefit him 
in case he later wants to sell the equipment or change 
his intention regarding its use. It is unlikely that 
equipment suitable for private re-recording would 
never be used according to this suitability in its entire 
operational life. Consequently, the statutory remu- 
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neration is due regardless of the extent of the equip- 
ment's private use. 

As far as the amount of the remuneration claim 
is concerned, the law provides that the sum total of 
the claims to remuneration of all beneficiaries (copy- 
right and neighboring rights) must not exceed 5% 
of the sales proceeds. 

Since the legislator wanted to avoid an infinite 
number of claims for small and trifling amounts, it 
reserved the presentation of the claims to remunera- 
tion solely to the collecting societies. To simplify the 
administration, the collecting societies responsible 
for this field of activity have jointly set up a civil law 
association under the name ZPU {Zentralstelle für 
private Überspielungsrechte — Central Office for 
Private Re-recording Rights), whose business is con- 
ducted by the GEMA (the German society for the 
administration of copyright). The fact that the legis- 
lator restricted the claim right to collecting societies 
does not mean that nonmembers are deprived of 
their rights. They cannot present their claims directly 
to the manufacturer or importer, but the collecting 
societies are liable to them. In order to receive the 
maximum amount of 5 °/o, these societies attend to 
relieving manufacturers and importers from the 
claims of third parties. Therefore, every nonmember 
is free to request a reasonable share of the remu- 
neration from the collecting society which is relevant 
for him according to his area of activity. This ques- 
tion is only of theoretical importance, since practi- 
cally all beneficiaries probably belong to the existing 
collecting societies. 

2. Up to the present, the ZPÜ has had a total 
turnover of around 229.2 million DM from private 
use in the audio and video sector. This amounted to 
around 39.1 million DM in 1981, of which around 
22.9 million DM came from the audio sector and 
around 16.2 million DM from the video sector. 

The ratio of participation of the collecting so- 
cieties is arranged so that, in addition to reimburse- 
ment for management costs, GEMA receives a share 
of 42 %. Distribution by GEMA is made in such a 
manner that 75 % of the reproduction rights are dis- 
tributed yearly with the royalties collected from 
broadcasting and 25 % with the royalties collected 
from the gramophone record industry every year. 

Despite the lack of material reciprocity, foreign 
countries participate in the same manner in the pay- 
ments made by GEMA. 

3. Doubt has arisen, however, whether the levy 
on equipment is the best solution. In the audio sector, 
namely, we have seen that equipment has become 
increasingly inexpensive, sales have decreased, but 
sales of blank cassettes have grown noticeably. In 

view of the expected rise in demand, the situation 
will be no different in the video sector. Increasing 
the levy on equipment could have a prohibitive effect. 
The idea therefore suggests itself that a remuneration 
should be introduced on every blank sound and video 
recording medium, in addition to the remuneration 
on each piece of equipment. 

4. Unlike the situation in the Federal Republic 
of Germany, Austrian law subjects the blank tape 
cassettes to royalty. The remuneration which has to 
be paid by the person who first brings out the record- 
ing material commercially on the home market is 
not fixed in amount. As in Germany, claims can only 
be presented by collecting societies. In this regard, 
the Austrian legislator has provided that, when fixing 
the remuneration, particular attention must be paid 
to the playing time. If the collecting societies and 
business cannot agree, an Arbitration Board can be 
called upon, where the authors are unfortunately 
underrepresented. One doubts, therefore, that the 
Austrian provisions will lead to better economic 
results for the culturally creative (this author in 
"Österreichische Urheberrechtsnovelle ein Modell?" 
in Film und Recht 1981, No. 2). 

5. In addition to the German and Austrian provi- 
sions, there is also the one designated by the Com- 
mission of the European Communities (EC Docu- 
ment R/2982 (AG 67) published as Annex 6/77 to 
the Bulletin of the European Communities). This 
alternative should be given preference. Within the 
framework of its activity in the cultural sector for the 
harmonization of copyright and neighboring rights, 
the Brussels Commission has suggested a percentage 
participation in the sales price of equipment (photo- 
copying machines, tape recorders, video recorders) 
and sound recording material (copying paper, record- 
ing tapes). In the case of reproduction equipment 
employed in large numbers in libraries, universities, 
etc., the Commission is of the opinion that the remu- 
neration to be paid with the purchase or rental price 
could be supplemented by a regular utilization fee. 
At the same time, reference is made to reprography. 

It is a fact that self-service copying shops offer 
not only blank cassettes, but also all possible tools 
for unlimited photocopying practice. Writers in the 
Federal Republic estimate that 200 million "pirate 
copies" are made from their books each year. 

Up until now a just statutory provision has been 
found in the Netherlands by introduction of the re- 
muneration obligation. Libraries, universities and 
governmental offices pay ten cents per copy of a text 
page. For educational purposes in schools, the fee is 
reduced to 2.5 cents. In France, a solution has been 
found in connection with the tax legislation (Decree 
of June 8, 1976, No. 76 501, and Decree of June 11, 
1976, No. 76 514). Manufacturers and importers of 
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photocopying machines are obligated to pay to the tax 
authorities not only the value-added tax but also a 
special levy of 3 % of the sales price. The revenue 
from this levy is provided to the Centre national des 
lettres, which in turn gives it to public libraries for 
the purchase of new books. The claims of the indi- 
vidual author come off badly, however, as regards 
the distribution. In Denmark, the tax office pays the 
Union of Authors 0.08 DKr for the schools for each 
text page. For the previous period up to July 31, 
1980, 10 million DKr have been paid in remunera- 
tion. 

6. The draft bill of the Federal Ministry of Jus- 
tice of the Federal Republic of Germany, of 
September 8, 1980, is intended to take into account 
the considerably altered conditions since the Copy- 
right Act of September 9, 1965, was passed. New 
techniques in the field of reprography have led to 
an extraordinary increase in reproductions of works 
protected by copyright. According to various studies, 
the number of reproductions of copyright works lies 
somewhere between two and five billion. Even the 
number of two billion would far exceed what the 
legislator wished to leave royalty-free. Photo-me- 
chanical reproduction has reached such large propor- 
tions that one must speak of a new type of utilization 
of copyright works. The reproduction of sound and 
visual recordings, in particular the re-recording of 
radio broadcasts on blank cassettes, has developed 
to an extent that could not be foreseen at the time of 
the 1965 Act. In fact, a market survey shows that 
60 % of all German homes own at least one cassette 
recorder. This explains the high sales-volume of 
blank cassettes: in 1979, around 100 million items. 
95 °/o of them are estimated to be used for recording 
of radio broadcasts and the re-recording predomi- 
nantly of gramophone records. Freedom of reproduc- 
tion should therefore be further restricted in the 
future and the obligation for remuneration extended. 

This includes that the reproduction of printed 
musical works and the essentially complete reproduc- 
tion of a book, a newspaper or a magazine is to be 
permitted only with the authorization of the benefi- 
ciary — unless rendered in handwriting. The draft 
bill also provides that the operator of a copying 
machine shall be obligated to pay the fee for photo- 
copies of copyright works, made by him or authorized 
by him, to be made on his machine. The claim for 
remuneration can only be presented by a collecting 
society. 

In the case of the reproduction by sound and visual 
recordings, the equipment levy will continue to apply, 
but in fixing the equipment levy, appropriate consid- 
eration will be given to the greatly increased record- 
ing volume caused by blank cassettes. This remune- 
ration claim can also only be presented by a collect- 
ing society. 

The draft bill under discussion has been prepared 
by the Federal Ministry of Justice of the Federal 
Republic of Germany. The final form of the govern- 
mental draft bill depends on whether the opinion 
held by this author prevails; i.e., that one should 
take into account the greatly increased volume of 
reproduction which has taken place since blank cas- 
settes have come into existence. This can be done by 
the introduction of the remuneration obligation for 
blank cassettes in addition to the levy on equipment. 

In conclusion, it can be stressed that copyright 
must keep pace with technical development. Industry 
is certainly entitled to make a profit with its pro- 
ducts. But who really wants to deprive a creative 
individual of the same right? Without the possibility 
of exploiting one's own intellectual property, techno- 
logy is of no use. 
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International Federation of Associations of Film Distributors (FIAD) 

International Federation of Film Producers Associations  (FIAPF) 

Problems  Arising from  the Private  Copying of Audiovisual Works 

Article 9(2) of the Beme Convention makes it 
a matter for legislation in the countries of the Union 
to permit the reproduction of literary and artistic 
works protected by the Convention in certain special 
cases, provided that such reproduction does not 
conflict with a normal exploitation of the work and 
does not unreasonably prejudice the legitimate in- 
terests of the author. 

The International Copyright Committees, meeting 
in Subcommittees, commented, after initial study by 
a working group, that these provisions had been 
drawn up at a time when private copying bore no 
similarity to the situation that had resulted from the 
fact that most homes were now more than adequately 
equipped with apparatus permitting both sound and 
audiovisual recording. 

The basic difficulty resides in defining the area 
of private use and in the absolute necessity of de- 
ciding on the means of compensating the owners of 
the rights. 

The Subcommittees were of the opinion that the 
introduction of a once-only, lump-sum levy on re- 
cording equipment and blank recording mediums 
would be capable of attenuating the losses suffered 
by the holders of rights without, however, meaning 
that they would be deprived of their normal exercise 
of such rights. 

FIAPF and FIAD wish to emphasize the extreme 
seriousness of the damages resulting from the grow- 
ing number of copies of cinematographic works for 
private use. 

Private individuals are technically capable of 
copying not only cinematographic works published 
on videograms (vidéocassettes and videodiscs) hired 
or sold through the trade, but also the very large 
number of works put out by the broadcasting orga- 
nizations and by the cable system operators. 

It is to be assumed that, gradually, video record- 
ing and playing equipment will become the com- 
panion to the television set. 

Already now, the manufacturers' advertising 
campaigns emphasize the possibility which viewers 
have with such equipment to adapt the showing times 
of works emitted by the broadcasting organizations 
by storing them and watching them at a later time. 

Certain newspapers that give the television pro- 
grams regularly publish labels bearing the titles of 

films that are being broadcast. The purpose of these 
labels is for them to be stuck on the private copies 
made on Videorecorders. 

This proves that private copying has indeed be- 
come an accepted fact, at least as regards those films 
which, by far, are copied most frequently by viewers. 

It is symptomatic that the newspapers concerned 
do not publish labels for television films or any other 
broadcasts. 

Video copying for private use of cinematographic 
works is going to have an increasingly serious effect 
on the distribution of films in three areas: 

1. In that of exhibition at cinema theaters. 
Although it is usual to wait for a film's career in 

the cinemas to have finished before assigning the 
distribution rights to a broadcasting organization, it 
is nevertheless not unusual for a popular film to have 
a renewed success in the cinemas some years after 
it has been shown on television. 

The possibility of such "second showings" will 
be definitively lost when it is possible for the cinema- 
tographic work to be copied by a large number of 
viewers when first shown by a broadcasting organi- 
zation. 

2. In that of broadcasting itself. 
Frequently, a broadcasting organization shows 

the same film a number of times over a certain 
period. For the reasons given in the preceding para- 
graph, this possibility is likely to disappear. 

3. In that of videogram distribution. 
It will be practically impossible to hire out or sell 

vidéocassettes or videodiscs of a film where this has 
been already copied on videogram by a large number 
of viewers when shown by a broadcasting organiza- 
tion. This situation is liable to compromise the amor- 
tization of the very considerable investments called 
for by cinematographic production and it is there- 
fore the very continuation of cinematographic crea- 
tion that is at stake. 

The introduction of a compensatory levy on the 
copying equipment and the blank cassettes can only 
be considered a makeshift measure in the current 
state of the art. 

In addition, this levy must not appear to be the 
counterpart of a right of reproduction for private use 
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afforded to private individuals but only as a practical 
solution permitting the damage caused by the exis- 
tence of this situation, which is in fact no more than 
a tolerance, to be attenuated to some extent. 

In this context, the Subcommittees very rightly 
emphasized that, "although this levy was intended 
to offset the consequences of private use, it should 
not be taken as meaning that the various persons 
concerned would be deprived of the normal exercise 
of rights which they might be recognized as having 
by international conventions and national laws and 
contracts, to the extent that such exercise was possi- 
ble." 

The Subcommittees referred to the provisions 
adopted in the Federal Republic of Germany as 
regards a levy on the recording equipment, but ex- 
perience has shown that, although this solution is 
very interesting from the point of view of principle, 
it has turned out to lack effectiveness in its practical 
implementation. 

In order to be effective, it would have to be 
combined with a levy on the blank cassettes also, as 
had in fact been recommended by the Subcommittees 
themselves. 

In this context, it should be noted that the new 
Austrian copyright law introduces a levy on blank 
cassettes. 

The recording equipment may be used to copy 
not only cinematographic works in which the rights 
belong to film production and distribution under- 
takings, but also television films where rights may 
belong to the broadcasting organizations or the re- 
transmission of theatrical and musical works. 

There will therefore be a problem of distribution 
of the proceeds of the levy between a number of pro- 
fessional groups. 

It would therefore seem that collective manage- 
ment bodies will have to be set up by the members 
of each branch concerned. 

These bodies could act together to carry out an 
initial distribution by branch of the proceeds of the 
levies. 

It would then be for each collective administra- 
tion body to carry out the second level distribution 
between the right owners represented by that body. 

As regards the first stage in the distribution, that 
is to say the distribution between branches, market 
studies could probably enable the relative size of the 
various categories of works or of information copied 
by private individuals for their private use to be 
determined. 

It is further indispensable that the lawmaker 
clearly define the limits of private use, thereby ex- 
cluding both the sale and the exchange of works re- 
corded on videogram by private individuals and, of 
course, their distribution outside the private circle. 

In this context, reference to the concept of per- 
sonal use would be highly desirable. 

Finally, mention must be made here of a ten- 
dency, which has made an appearance in certain 
countries, towards the introduction not of a levy 
whose proceeds would be distributed amongst the 
holders of the rights in the copied works but of a fee 
flowing into a fund which may serve to finance activ- 
ities under the cultural policy of the State with an 
aim to assist creation. 

A solution of this type would not comply with 
the aim pursued, which is that this new mode of 
exploitation of works should, to some extent, com- 
pensate what Article 9(2) of the Berne Convention 
refers to as conflict with a normal exploitation of the 
work and unreasonable prejudice to the legitimate 
interests of the author. 

Private copying has already taken on consid- 
erable dimensions and will expand much further yet 
in the forthcoming years. It is therefore important 
that copyright should be remunerated through this 
new form of exploitation of works. 

(WIPO translation) 
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International Federation of Actors (FIA) 

International Federation of Musicians (FIM) 

The Problems of Private Copying — Seen from the Standpoint of the Performers 

1. It is the particular characteristic of musical 
and dramatic works that they come to life when they 
are first performed. They can then, however, be 
recorded and reproduced without limitation in space 
or time. This means that not only the works them- 
selves but also their interpretation and reproduction 
are available for unauthorized and uncontrolled use 
and for further copying. The private recording of 
discs or of excerpts of broadcast music are examples 
of such uses which have become uncontrollable. The 
same development is now becoming evident in the 
field of videograms; broadcast television and radio 
programs and recordings borrowed from friends, 
public libraries and clubs are the largest single source 
of home recordings. Therefore, the expression "pri- 
vate copying" is misleading. Market research has 
shown that in the industrialized countries, audio 
recorders and blank cassettes are to be found in two- 
thirds of households. In Japan, one in ten house- 
holds already houses a video recorder also. These 
new technical means are increasingly taking over the 
function of conventional phonograms and this is 
likely to become true of audiovisual recordings. Use 
is made without payment of both music and audio- 
visual recordings and broadcasts; neither the copy- 
right owners nor the performers concerned are paid 
for the utilization of their work, while producers of 
phonograms and videograms suffer loss. In this re- 
gard it makes no difference whether copying for pri- 
vate use is permitted or forbidden by law. The phe- 
nomenon is the same in all countries, irrespective of 
the relevant legal situation. Copying takes place in 
any case. Anyone can set up his own music library 
and now, with the appearance of video recorders, 
his own film library also. Few of those who are doing 
this are conscious of the fact that they are injuring 
others. Once people have become accustomed to 
something, it is regarded as normal. Perhaps in those 
cases where someone hides a recorder under his coat 
to make a recording in the concert-hall, there is some 
consciousness of unlawful behavior. On this point, 
most existing national laws are at one that such 
recording without consent is not permissible. 

But in relation to such recordings made privately 
at home from discs or broadcasts, a number of legis- 
latures have capitulated before the practical impos- 
sibility of control and have established exceptions to 

the right of authorization possessed by copyright 
owners. Such legislation, of course, dates from a time 
when the new technical means of copying were not 
yet on the horizon and copying for private use was 
not foreseen as a normal procedure for the use and 
enjoyment of artistic performances. 

The fact is that private copying is today no longer 
a harmless affair. It inflicts enormous damage upon 
creators, performers and producers of phonograms 
and videograms. It has been estimated that the loss 
caused to the British phonogram industry in 1980 
amounted to £ 200 million. Surveys made in Japan 
have shown that "hit" music is copied privately four 
or five times as frequently as the corresponding discs 
are bought. Statistics from the Federal Republic of 
Germany indicate that writers and composers alone 
are suffering an annual loss of royalties amounting 
to some DM 80 million. 

For the performers there is even more at stake. 
For them it is not only a matter of a loss of residual 
payments or royalties which they would receive in 
respect of the sale of phonograms and videograms, 
but their profession itself is endangered. Products of 
the media and music industries are visibly supplant- 
ing the professions of performers. Their further per- 
sonal performances are no longer required when 
their artistic productions are available more cheaply 
and more easily in "canned" form. Of equal impor- 
tance, however, is the fact that the losses of the 
phonographic industry, due to the fact that private 
recording is primarily in the sector of the most suc- 
cessful popular records, results in their being less 
willing and less able to invest in productions which 
are from the start of limited market appeal but 
nonetheless may be more important from the cultural 
point of view. It is a known fact that it is thanks only 
to the profitable "hits" that the broad spectrum of 
records can be produced, of which many are un- 
profitable. Independently of the personal fate of 
artists who thus suffer under-employment or un- 
employment, this development is not without its 
effect upon their profession as a whole and on the 
cultural life of each country. Uniformity and impov- 
erishment of culture are inevitable consequences, 
even though they may be less susceptible of measure- 
ment and quantification than are the material losses. 
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2. What are the solutions to the problems which 
home copying creates for copyright owners, per- 
formers and producers of phonograms and video- 
grams? One thing seems certain: private copying can- 
not be prevented. But does this mean that those who 
are injured by this must simply resign themselves to 
this situation? 

The most obvious solution is that payment be 
made to copyright owners, performers and producers 
for this new utilization of their work. Systems which 
were tried out in the Federal Republic of Germany 
and in the United Kingdom, under which private 
users were required to obtain licenses, were shown 
to be impracticable. The only practical solution so 
far proposed in the discussions on the international 
level is that of a levy on blank tapes and on the 
recording equipment ("hardware")- In 1977 a 
Working Group, established by Unesco and WIPO 
on the Legal Problems Arising from the Use of 
Vidéocassettes and Audiovisual Discs, expressed the 
opinion that not only copyright owners but also per- 
formers, producers of phonograms and videograms 
and broadcasting organizations should receive com- 
pensation for home copying (Document UNESCO/ 
WIPO/VWG/1/7). The same recommendation was 
made by the Intergovernmental Committee of 
the Rome Convention (1961) at its meeting in 
October 1979, following the recommendation of a 
Subcommittee (Document ILO/UNESCO/WIPO/ 
ICR. 7/11). The 10th Ordinary Congress of the In- 
ternational Federation of Musicians, meeting in 
Geneva in May 1980, directed its Executive Commit- 
tee to try by every means open to it to secure the 
establishment of a levy on blank cassettes and re- 
cording machinery. The same policy is followed by 
the International Federation of Actors. The organiza- 
tions of copyright owners and of producers of phono- 
grams and videograms are also making every effort 
to the same end. 

The Federal Republic of Germany was the first 
to legislate on this matter and introduced, as early 
as 1965, a levy on the hardware, though not on blank 
tapes. A substantial reduction in the sale price for 
recorders led to an unexpected increase in the quan- 
tity of private copying, while at the same time in- 
come from the levy diminished. The object of the 
legislation was far from being achieved and efforts 
were begun to extend the levy to blank tapes also. 
In Austria a levy on blank tapes was introduced in 
1980 and Hungary is now preparing similar legisla- 
tion. What is common to the solutions in these three 
countries is that the levy on the hardware or on 
blank tapes has been imposed within the framework 
of copyright and neighboring rights legislation, thus 
making it possible for payment to be made to copy- 
right owners, performers and producers of phono- 
grams and videograms whose works and perform- 
ances are utilized in this new way. 

A different concept forms the basis of the solu- 
tion chosen in Norway. In that country the State 
took powers in 1981 to introduce a tax on blank 
tapes and/or recorders. The income from this tax 
goes to the State, which is free to determine the uses 
to be made of it. 

3. A variety of arguments has been advanced by 
a number of interested parties against the introduc- 
tion of a levy on tapes or hardware. It has been said, 
inter alia, that such a levy would be socially unjust 
as it would affect mainly the young. Moreover, blank 
cassettes and recorders are used for purposes other 
than the copying of discs. The levy would lead to a 
disproportionate increase in prices and its effect 
would only be that the successful "stars" would be- 
come even richer while those copyright owners and 
performers who particularly needed the additional 
money would receive nothing. It is also claimed that 
the introduction of a levy and the distribution of the 
proceeds would require large-scale and expensive 
administrative machinery and, in accordance with in- 
ternational obligations, the greater part of the in- 
come — particularly in countries with little domestic 
production — would be transferred to foreign coun- 
tries with no comparable amount of money coming 
in. 

The following can be set against these arguments. 
It strikes one as odd that the criteria applied to artis- 
tic performances should differ from those applied to 
other commodities in respect of which there is no 
question but that the consumer should pay for them. 
This may be because the consumer, enticed into pri- 
vate copying by the equipment available on the 
market, fails to appreciate that, at bottom, he is 
making use of other people's works and perform- 
ances. It should, however, be mentioned that in the 
case of video the number of "innocent" uses of re- 
corders and tapes is probably greater than in the case 
of audio. With respect to the distinction between the 
use of cassettes and recording equipment for home 
recording and their use for educational purposes or 
as aids to the handicapped, ways could easily be 
found of exempting tapes and equipment from the 
imposition, whether by the authorization of special 
suppliers or by a retrospective refund of the levy. The 
assertion that the collection of the levy and its distri- 
bution to those entitled would require a dispropor- 
tionately large administrative machinery, is un- 
founded. In every country, there already exist insti- 
tutions for the administration of copyright and in 
many of them organizations for the administration 
of performers' rights and those of phonogram pro- 
ducers. These organizations are in a position, with 
little additional expense, to undertake the administra- 
tion of a levy on blank tapes or hardware. The argu- 
ments which should not be underestimated on the 
political level is that the greater part of the money 
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would go to the "stars" who need it least, or that 
much of the compensatory funds would in any case 
have to be sent abroad. 

4. The national examples given in paragraph 2 
indicate that there are two possible legislative meth- 
ods of introducing a levy on blank cassettes or hard- 
ware. The first corresponds to the Norwegian model, 
namely the imposition of a tax. Under this method, 
individual copyright owners, performers or pro- 
ducers are not entitled to payment. It is not a ques- 
tion of a payment for the utilization of protected 
works and performances but of a tax payable to the 
State. The money goes directly into the coffers of the 
State and it is the State which determines the use to 
be made of it. Under this approach, the money cer- 
tainly remains in the country in question. But such 
an arrangement can in no way be approved if the 
income from the levy is diverted to meet general 
governmental expenditure or to replace State sub- 
sidies to the Arts. As has already been said, home 
copying causes substantial damage to the interests 
of copyright owners, performers and producers of 
phonograms and videograms. Accordingly, the levy 
must be used for the benefit of those so affected. 
It must be so used as to meet their special require- 
ments. 

The other possible system is based upon copy- 
right and performing rights or, more accurately, on 
the reproduction right of copyright owners, per- 
formers and producers, according to which neither 
a phonogram nor a videogram may be copied without 
the consent of the right owners. As the enforcement 
of such a right is impracticable in the private sphere, 
levy is imposed in the first instance on the tapes or 
the hardware. In juridical terms, this represents pay- 
ment for the potential utilization of protected works 
and performances. Moreover, in those countries in 
which performers and producers have no individual 
reproduction right, it is essential on grounds of 
equity that they be among the beneficiaries of the 
levy on blank cassettes and recorders as they suffer 
no less damage than do the copyright owners in 
consequence of private copying. This view was in- 
deed stated by the Unesco/WIPO Working Group 
already referred to (Document UNESCO/WIPO/ 
VWG/1/7). 

5. The reluctance of some governments to legis- 
late for the imposition of a levy may well be due to 
a preference for a solution achieved by contract 
between the parties concerned. We too would prefer 
a contractual solution if that were possible. More- 
over, it seems to us highly likely that any solution so 
achieved would in practice be closely analogous to 
a levy system but with the additional advantage that 
contracts are more easily varied than is legislation 
and would so offer greater flexibility in relation to 

technical innovations or changes in the economic 
situation. There would be less reason to fear being 
overtaken by new circumstances as was the experi- 
ence with the regulation in the Federal Republic of 
Germany. Changes could be met by new negotia- 
tions. 

The contractual possibility is suggested by the 
considerations upon which was based a recent legal 
judgment in the USA. The basic principle underlying 
the judgment of the US Court of Appeals, Ninth Cir- 
cuit, on October 19, 1981, in the case of Universal 
City Studios Inc. and others v. Sony Corporation of 
America and others was that it is unlawful, without 
the consent of the right holders, to copy, even do- 
mestically, recorded performances or broadcasts. 
Thus, whoever does this is accountable and liable 
to damages. The producers, importers and sellers of 
home-recording equipment were also held to be 
liable as they contribute to such unlawful acts by 
their provision of the necessary material, advertised 
and sold primarily for the purpose of home copying. 
The same reasoning applies to the manufacturers, 
importers and sellers of blank tapes, as is illustrated 
by the growing practice, particularly in Japan, of 
combining in a single transaction the sale of blank 
tape and the short-term rental of phonograms. As it is 
impracticable to bring before the Courts the indi- 
vidual persons undertaking private copying, the judg- 
ment means that the right holders would content 
themselves with proceeding or threatening to proceed 
against the "accomplices." 

The US judgment, however, affirmed the rights 
only of copyright owners. An absolute prerequisite 
of a contractual solution, which would be just to all 
the parties in fact concerned, would be not only the 
legal recognition of the unlawfulness of domestic 
copying but also the possession by the performers of 
that right of control over uses of their recorded or 
broadcast work recommended by the 21st General 
Conference of Unesco in 1980. Without this, there 
would be no equality of bargaining power among the 
parties concerned — an equality which is essential if 
negotiations are to result in contracts equitable in 
relation to all the parties whose vital interests are 
affected. The same principle applies equally to pro- 
ducers where these have not yet obtained such a 
right. 

Given these prerequisites, the manufacturers, im- 
porters and sellers of the hardware and the blank 
tapes would need to negotiate with the organizations 
of copyright owners, performers and producers over 
the quantum and manner of payment of damages (or 
license fees) to legitimize their trade. In the absence 
of agreement, the Courts would still be available. In 
the course of such negotiations it would in our view 
inevitably become clear that the problems of quanti- 
fication, collection and payment would be solved 
only by a system involving a regular payment — i.e. 
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in effect a levy, reflected in the sale prices, on re- 
cording equipment and blank tapes. 

6. In countries which in principle grant to writers 
and composers, performers and producers an exclu- 
sive right of authorizing reproduction, but have in 
effect removed this right in the case of private utili- 
zation, in accordance with Article 9, paragraph (2), 
of the Berne Convention or Article 15 of the Rome 
Convention, it is still possible to say that the pro- 
ducers and importers of recording equipment and 
blank cassettes could nonetheless be made liable for 
damages caused to authors and composers, perform- 
ers and producers by home copying. For the thought 
behind the above-quoted provisions of the Conven- 
tions was that personal utilization (domestic use) is 
so insignificant that it could not seriously damage the 
protected interests of the right holders and that there- 
fore there should be no unnecessary interference in 
the domestic sphere. When, however, private copying 
has increased to such an extent that such use of pro- 
tected performances is no longer the exception but 
the general rule, it goes beyond the provisions of 
Article 15 of the Rome Convention and is, in con- 
sequence, unlawful. 

7. The introduction by whatever method of a 
levy on blank tapes and recorders does not, however, 
answer all the problems. The question arises im- 
mediately how much should be received and by 
which categories of the beneficiaries. There could be 
endless arguments about the distribution. While the 
situation in relation to recordings of music is still 
relatively simple, one is faced with a whole series of 
claims in relation to video recordings. Copyright 
owners will stand upon their long-acknowledged 
rights. The performers will raise the objection that 
it is not always a work protected by copyright which 
is copied but that each private copy makes use of a 
performance. The producers of phonograms and 
videograms will assert that they bear the economic 
risks of production. Film producers and even broad- 
casters may advance arguable claims in respect of 
video recording. But what is the weight of each of 
these arguments? 

All attempts to find a mathematically precise 
method of attribution of the compensation are bound 
to fail in present circumstances because there is no 
way of establishing what has been copied and how 
often. Such an approach is so bedevilled by variables 
and hypotheses that it is better abandoned. The least 
contentious and undoubtedly the fairest solution is 
to share the income from the levy in equal parts 
among the different categories of beneficiaries. 

8. The same problems are met with at the next 
stage, when the question is the distribution of monies 
from the levy within a particular group of benefi- 
ciaries. Let us take the case of the performers. It has 
been suggested that the money should be divided in 
proportion to the sales of the relevant recording. This 
suggestion is based on the assumption that the num- 
ber of sales of a record bears a direct relationship to 
the extent to which it is copied for private use. But 
such a distribution would have the result, undesirable 
from a socio-political standpoint, that the rich would 
become richer and the poor receive nothing. In the 
long run it would have damaging effects on the pro- 
fessions as a whole, ultimately affecting the leading 
players also. The levy on blank tapes or on the 
hardware should be used for the benefit of the pro- 
fession as a whole. Hence the requirement that at 
least part of the income should be used for collective 
purposes. This postulate is all the more justified as 
there is no way of establishing whose performance 
has been privately copied or to what extent. Thus a 
personal claim by a performer for a defined share 
can in no way be established. The Austrian legisla- 
tion has already taken this into account. It is there 
provided that the collecting society which admin- 
isters the levy must devote the greater part of the 
income to social purposes. The Austrian collecting 
society administering performers' rights has gone 
beyond this minimum requirement and has decided 
to devote the entire share of the performers to col- 
lective uses. 

The impossibility of determining what has been 
copied has in our opinion a further result, at least so 
far as the performers are concerned. This relates to 
the treatment of foreign performers. It has already 
been said that the income stays in the country of 
collection where the national legislation is based on 
the concept of a tax. But what is to be done where 
the individual solution is chosen and the levy based 
upon the laws protecting performers' rights? In coun- 
tries adhering to the Rome Convention, would 
foreign performers not have to be paid their share 
of the income? In our opinion, the Rome Convention 
is not breached if it is decided that the income from 
blank cassettes or hardware shall remain in the 
country where it is collected and be devoted to 
collective use, as Article 7 of the Rome Convention 
guarantees no individual right to individual per- 
formers. Moreover, in the absence of identification 
and enumeration of what has been copied, no 
demand from a foreign collecting society or on the 
part of foreign individual performers could be quan- 
tified. Thus the fear that a great part of the income 
would be transferred to foreign countries is in fact 
without foundation. 
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Summary 

Home copying of audio and audiovisual record- 
ings causes substantial damage to copyright holders, 
performers and producers of phonograms and video- 
grams. The International Federations of Musicians 
(FIM) and Actors and Variety Artists (FIA) are of 
the opinion that payment must be made for this type 
of utilization of musical and dramatic works, of ar- 
tistic performances and of recordings of such per- 
formances. In the light of the variety of situations 
described above, it would be unrealistic to hope for 

a single solution of universal validity. Proposals for 
the provision of compensation to those damaged by 
private copying must be related to the circumstances 
of each individual country. It is conceivable that in 
countries which are still far from contemplating legis- 
lation establishing a levy on blank cassettes and hard- 
ware the considerations behind the above-quoted 
decision of the Appeals Court in San Francisco point 
the way to a practical solution. By whatever means 
such a solution may be found, the proceeds of the 
levy must in every case go to the categories suffering 
injury, be adequate in amount and be divided equi- 
tably among them. 

International Federation of Producers of Phonograms and Videograms (IFPI) 

Modern technological developments have led to 
situations never envisaged in existing copyright 
laws. One such development is simple, inexpensive 
and readily available magnetic tape reproduction 
equipment, coupled with inexpensive cassette tapes 
for use with such equipment. This has led to wide- 
spread private copying of phonograms. 

1. The Nature and Scale of Private Copying 

Since about 1973 IFPI National Groups and affil- 
iates, and other interested organizations, have com- 

missioned surveys to discover the scale and nature of 
the private copying problem and public attitudes on 
the subject. The picture that emerges is unambiguous. 
The scale of private copying is immense and the 
great majority of the material copied is protected by 
copyright or neighboring rights legislation. 

The following tables contain information ex- 
tracted from these surveys and other statistical mate- 
rial. The figures are given for a selection of six coun- 
tries significant for their market size or legislative 
position. 

TABLE 1 Percentage of Households  with Record Playing and Tape Recording Equipment 

Country 
°/o of households % of households 

with record with at least 
players one tape recorder 

35 o/o 40 «/o 
42«/o 37 Vo (i) 
63 o/o 60o/0 (i) 
N/A 87o/0 

N/A 56 0/e 
N/A 48 o/0 (ii) 

Date of 
information 

Austria 1 

France 2 

F.R.G. 3 

Japan 4 

U.K. s 

U.S.A. 6 

N/A  =  No information available 
(i)  =  Restricted to cassette players only 
(ii)  =  Percentage of population not households 

September 1974 
March 1979 
April 1978 
August 1978 
January 1980 
June 1980 

Survey  prepared by  Österrei- 
for   Austro-Mechana,   September 

i "Audio Cassettes" 
chisches Gallup-Institut 
1974. 

2 "Works of the intellect protected by copyright — 
Sound reproduction by tape recorder for private use" — 
Survey prepared by SACEM, March 1979. 

3 "Recording of Music onto Blank Cassettes" — Survey 
prepared by Gesellschaft für Marktforschung for GVL and 
German Group of IFPI, April 1978. 

4 Survey on home taping conducted by the Electronic 
Association of Japan, July/August 1978. 

5 "Tape Recording — Report of a Quantitative Survey". 
Survey prepared by the British Market Research Bureau for 
BPI and MCPS, January 1980. 

6 "A Consumer Survey — Home Taping" — Survey 
prepared by Warner Communications Inc., March 1982. 
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Clearly the market penetration of the tape re- 
corder is now very high. Table 1 reveals an average 
of at least 50% of households have access to this 
technology and in Japan the figure reaches nearly 

TABLE 2 

90 %. No other means of mass reproduction of pro- 
tected works has ever achieved any level of availabil- 
ity approaching the figures indicated. 

Ownership of Pre-recorded and Home Recorded Cassettes 

Country 

Replies of those with cassette recorders 
Average no. of pre- Average no. of home 
recorded cassettes recorded cassettes 

owned owned 

Austria 1 

France 7 

F.R.G. 3 

Japan 4 

U.K. 
U.S.A. 

4.2 
1.6 
9.3 

10.0 
N/A 
N/A 

8.5 
4.2 

14.6 
12.0 
N/A 
N/A 

Date of 
information 

September 1974 
April 1976 
April 1978 
August 1978 

Although the figure for ownership of home re- 
corded cassettes varies considerably from country to 
country, in all countries surveyed this figure exceeds 
that for ownership of pre-recorded cassettes, some- 
times by a figure of more than twice. Moreover, 

TABLE 3 

blank cassettes are re-used so that the total amount 
of material recorded at home is even greater than 
these figures indicate. The IFPI surveys show that 
on average users record each blank tape between two 
and three times. 

Nature of Privately Recorded Material 

Country 

Nature of Recordings 
Music Spoken 

Word 
Others Don't 

Know 
Date of 
information 

Austria * 
France 2 

F.R.G. 3 
Japan 
U.K. 
U.S.A. « 

(i) Includes both spoken word and other recordings 
(ii) Includes music and other professional entertainment 

(iii) Includes school  or office work and personal or family recordings 

87% — 13o/0 (0 — September 1974 
85«/o 3°/o 12 o/o — March 1979 
89«/o 3»/o 6 «A, 20/0 April 1978 
N/A N/A N/A N/A — 
N/A N/A N/A N/A — 
75 o/o (ii) — 25 0/01 (iii) — June 1980 

The figures in Table 3 speak for themselves. The 
overwhelming majority of the material recorded onto 
blank cassettes is music. The surveys also reveal what 
proportion of this music consists of protected works. 
This proportion is represented by the percentage of 
all music recordings made either from records or 
tapes or from radio or television, which are: Austria1 

95%, France7 77%, Germany (Federal Republic 

TABLE 4 

of)3 91%, Japan4 78%, United Kingdom5 over 
95 0/0, and United States of America 6 95 %. 

Finally, Table 4 gives estimates of blank tape 
sales per annum for the countries listed, according 
to the most up-to-date data available. 

7 "Recordings onto tapes and cassettes" — Survey pre- 
pared by SOFRES for SACEM/SDRM/SNEPA, April 1976. 

Blank Tape Sales 

Country Number of blank tapes sold (i) 
Date of 

Information 

Austria 
France 
F.R.G. 
Japan 
U.K. 
U.S.A. 

30 million 
42 million 

80-100 million 
N/A 

71 million 
344 million 

1981 
1981 
1981 

1980 
1980 

(i) The expression "tapes" includes cassettes, 8-track cartridges and reel-to-reel tapes. 
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The extent of private copying was very well sum- 
marized in the conclusion drawn by NVPI, the 
Netherlands National Group of IFPI, from a survey 
conducted in the Netherlands in 1979. 8 In that year 
about 32 million LP records were sold in the Nether- 
lands and the survey revealed that the equivalent of 
74 million LP units had been copied onto blank tape 
in the same period. In other words, without even 
accounting for reutilization of blank tapes, every LP 
record sold was, on average, copied more than twice. 

2. The Present Legal Position 

Most national legislations deal with private copy- 
ing in one of two ways. The first group gives a right 
to authorize or prohibit the reproduction either of 
works generally or of some classes of works. No 
exception is made for private copying which is there- 
fore unlawful. The second group of countries make 
specific exceptions to the reproduction right for uses 
of a private nature, within certain stated bounds. In 
some cases the exception comes under the general 
head of "fair use." 

There are two exceptions to this general pattern 
where equitable remuneration is provided for right 
owners in respect of private copying. In the Federal 
Republic of Germany Article 53(5) of the Copyright 
Act of 1965 provides for a royalty on audio and 
video hardware not exceeding 5 % of the ex-factory 
price to be payable to the owners of rights in works 
likely to be privately copied. In Austria the Copyright 
Amendment Law 1980 introduced a royalty payment 
for the benefit of the owners of the copyright in 
works likely to be privately copied which is payable 
on blank tapes and on tapes intended for use for 
private copying. 

At the international level, the most important 
provision relating to private use is contained in Arti- 
cle 9(2) of the Berne Convention which states: 

It shall be a matter for legislation in the countries of 
the Union to permit the reproduction of such works in cer- 
tain special cases, provided that such reproduction does not 
conflict with a normal exploitation of the work and does not 
unreasonably prejudice the legitimate interests of the author. 

It will be noted that, according to this Article, 
the two conditions under which legislation may make 
exceptions are cumulative, so both have to be satisfied 
before an exception can be made. In other words, if 
either the contemplated use does conflict with normal 
exploitation or unreasonably prejudices authors' le- 
gitimate interests, no exception ought to be made. 

8 "Investigation into the making of sound copies on 
tapes and cassettes by individuals in the Netherlands in 
1979" — Survey prepared by the Institution for Economic 
Investigation of Amsterdam University, December 1980. 

3. The Need for Remuneration for Right Owners 

Although some countries do provide in their leg- 
islations for a reproduction right which covers pri- 
vate copying, this does not represent a desirable or 
practical way of dealing with the situation. Detec- 
tion of private copying is difficult and also un- 
desirable since it would involve an unacceptable in- 
vasion of privacy. Court action against private 
individuals for making copies in their own homes is 
similarly undesirable. 

Yet the case for giving right owners effective 
remedies is overwhelming. Copyright law exists to 
balance the interests of right owners in being re- 
warded for the use of their works against the interest 
of the public in having access to works of the mind. 
It is quite plain from the figures given above that the 
availability to the public of recorded music has been 
greatly increased by the advent of recorder tech- 
nology. The right owners' interests have been ignored 
and the imbalance should now be redressed. 

There are two facets to this basic principle which 
correspond to the two conditions set out in Arti- 
cle 9(2) of the Berne Convention. First, private copy- 
ing involves the use of the fundamental, primary 
right in works, the right of reproduction. The person 
who copies a phonogram acquires, so far as the rights 
embodied in the phonogram are concerned, the same 
thing as he would acquire by purchase of a commer- 
cial copy of a phonogram. The normal exploitation 
of those rights by their owners is by the sale of 
licensed copies. That norm is now being totally 
undermined. 

Second, private copying causes widespread dam- 
age to right owners. Some of the surveys referred to 
above asked respondents to give reasons for taping. 
Wherever this question has been asked a substantial 
proportion of people give as a reason avoidance of 
the cost of purchase. For example, the June 1980 
survey conducted in the United States of America6 

asked respondents to state reasons for taping. A 
reason given by 45 °/o of respondents was so they 
would not have to buy. Of a number of possible 
reasons, this was the one given most frequently by 
respondents to the survey. 

The damage caused by private copying clearly 
prejudices the legitimate interests of right holders. It 
goes, however, much further. The financial resources 
necessary for the making of new recordings dries up 
and unemployment results both within the produc- 
tion and manufacturing industries and among authors 
and performers. 

In IFPI's view, therefore, those who benefit from 
the ability to make private copies should pay a 
proper and effective remuneration to those whose 
rights are used. There are three categories of right 
owners who should benefit, producers, authors and 
performers. 
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4. Calculation and Payment of Remuneration 

Because of the nature of private copying, the 
most logical basis for remuneration to right owners 
is by means of a royalty payment both on domestic 
recording equipment (hardware) and on blank tapes 
and tapes intended for private copying. A royalty on 
hardware is appropriate because modern tape re- 
cording equipment has been especially designed for 
private copying and actively encourages it. On the 
other hand, a royalty on blank tape is justified 
because it is on this material that works are copied 
and the number of tapes purchased by an individual 
is likely to represent the amount of copying he en- 
gages in. 

The calculation of the level of royalty so far as 
blank tape is concerned may be based either on the 
price or on the playing time. In IFPI's view, playing 
time is the more appropriate basis. The extent of 
private copying and therefore the extent of the use 
of rights depends on the playing time of the tape not 
on its price. 

As has already been said, so far as the use of 
rights is concerned, the home recorded cassette is the 
same as the pre-recorded copy. It is therefore appro- 
priate that the remuneration recovered by each right 
owner should be an equitable percentage of the 
return that right owner would get from the sale of a 
pre-recorded copy, so that the royalty on blank tape 
would be a percentage of three elements: 
(a) the average royalty paid by producers to authors, 
(b) the average royalty paid by producers to per- 

formers, 
(c) the average return received by the producer for 

the sale of a pre-recorded copy, including both 
the net return and the contribution the sale 
makes to fixed costs and overheads. 
So far as the calculation of royalties on hardware 

is concerned, the only basis is the price. It is appro- 
priate that the royalty should be a percentage of the 
manufacturer's or importer's price. No deduction 
should be permitted for non-recording parts of equip- 
ment as it is the juxtaposition of recording and non- 
recording parts that makes private copying so easy 
and widespread. 

5. Collection and Distribution of Royalties 

Two particular matters have to be considered un- 
der this head, first how royalties are to be divided 
among classes of beneficiary, and second what mech- 
anism is to be used for collection and distribution. 

In relation to the division of royalties, as a 
private copy involves the use of the reproduction 
right and is analogous to a record or pre-recorded 
tape, the royalty should, prima facie, be divided 
among the three categories of beneficiary in the same 
proportions as their respective returns from a sale of 

a pre-recorded copy bear to each other. The ele- 
ments of these returns have already been set out. 
IFPI submits that wherever possible the beneficiaries 
should agree on such division at national level, but 
that legislation to provide for a royalty should also 
provide for decision on division of the royalty in the 
absence of agreement by an appropriate tribunal. 

So far as collection and distribution of a royalty 
is concerned, collection could most conveniently be 
carried out by a single organization representing all 
right owners from manufacturers or importers. In 
many countries, organizations already exist for the 
collection and distribution of royalties and their 
experience indicates that, given adequate powers, this 
function can be effectively carried out. There is no 
need for any administration costs to be borne by 
public funds. 

6. International Developments 

In September 1978, Subcommittees of the Inter- 
national Union for the Protection of Literary and 
Artistic Works (Berne Union), the Intergovernmen- 
tal Copyright Committee (Universal Copyright Con- 
vention) and the Intergovernmental Committee of 
the Rome Convention met under the auspices of the 
ILO, Unesco and WIPO to study the legal problems 
arising from the public and private use of video- 
grams. The Subcommittees adopted a series of recom- 
mendations to governments on the subject of private 
copying, which it was hoped would assist govern- 
ments in formulating legislation, and which were ex- 
pressly stated to apply to both audiovisual and 
sound recordings. In October 1979, the main lines 
of these recommendations were endorsed by the Ex- 
ecutive Committee of the Berne Union and the Inter- 
governmental Committees of the Universal Copyright 
Convention and the Rome Convention. 

Among the conclusions of the Subcommittees 
appears the following: 

While recognizing that certain recordings could be made 
in good faith, at home, and that such activity was not to be 
compared with the offerings for sale of illicitly made copies, 
the Subcommittees considered that the owners of the rights 
did in every case suffer a loss which, if it could not be 
avoided, should at least be mitigated. 

Referring to the "absolute necessity of determin- 
ing ways of compensating the owners of the rights," 
the Subcommittees emphasized "that this charge 
was not to be considered as a tax or parafiscal levy, 
but as a compensation due to the owners of exclusive 
rights to offset their inability to exercise such rights" 
and the resultant prejudice to their interests.. . "the 
institution of a charge, both on recording equipment 
and the supports, would be likely to provide the best 
compensation for the prejudice caused." 

Within the EEC, the question of providing remu- 
neration to right owners for unauthorized private 
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copying has been the subject of discussion and the 
Commission's communication to the Council of 
November 22, 1977, on Community Action in the 
Cultural Sector included the following recommenda- 
tion: 

As regards the reproduction of the written word, sounds 
and images, a sum ought to be included in the selling price 
of equipment (photocopiers, tape recorders, video recorders) 
and the material they use (photocopy paper, tapes) to guar- 
antee the remuneration which authors, publishers and per- 
formers are entitled to expect (and must not be denied). 9 

7. Developments at National Level 

Many national governments have been consid- 
ering the problem of private copying and the possi- 
bility of legislating to provide remuneration to right 
owners. At the present time only Austria and the 
Federal Republic of Germany provide such remu- 
neration. The following is a summary of develop- 
ments at national level in a number of important 
countries. 

(a) Austria 
Section 42 of the Copyright Law as amended in 
1980 gave right owners an entitlement to a reason- 
able fee in relation to the private use of their works. 
The remuneration is based on blank audio and video 
tapes or on audio and video tapes intended for pri- 
vate recording. This legislation came into force at the 
beginning of 1981 in relation to audio works, and 
under the legislation a total remuneration not exceed- 
ing 10 million Austrian Schillings was raised in that 
year. Agreement has been reached between the 
various groups of right holders for the division of the 
royalty amongst them. 

(b) France 
Authors, performers and producers of phonograms 
have, for a number of years, been lobbying for the 
introduction of a proper remuneration for private 
copying. In 1980 a working party was convened 
within the competent Ministries to study the problem 
and to draft provisions on private copying which it 
was hoped would be included in future legislation. 
At present it is uncertain whether such legislation 
will be presented to Parliament. 

(c) Federal Republic of Germany 
Section 53(5) of the Copyright Act of 1965 pro- 
vided for a royalty on audio and video hardware not 
exceeding 5 °/o of the ex-factory price. Following re- 
presentations from right owners that this royalty pro- 
vides insufficient remuneration the Ministry of Jus- 
tice convened a hearing in September 1981 for the 
discussion of working documents produced by the 

9 Bulletin of the European  Communities,  Supplement 
6/77, paragraph 24. 

Ministry on the problem. These working documents 
accepted that the current royalty on hardware is too 
low. However, it did not suggest the introduction of 
a royalty on blank tape, as the right owners had 
sought, but rather an increase in the existing hard- 
ware royalty. Right owners have continued to lobby 
for a royalty on blank tapes and it is anticipated that 
the Ministry will produce further discussion docu- 
ments in June 1982. 

(d) Japan 
In 1977 the representative organizations of pro- 
ducers of phonograms, authors and performers made 
a joint submission to the Government Agency for 
Cultural Affairs urging the introduction of a royalty 
system for private copying. The Copyright Advisory 
Council of the Agency set up a subcommittee in 
October 1975 to study the problem and a report was 
submitted in June 1981. No definite proposals were 
contained in this report although the effects of pri- 
vate copying on copyright and neighboring right 
owners were recognized. Recently the rapid increase 
of the rental of records in Japan, with the consequent 
increase in private copying, has highlighted the need 
for early legislation in this field. 

(e) Sweden 
For a number of years right owners have been 
lobbying the Government Copyright Committee to 
recommend measures dealing with private copying. 
However, in mid-1981 the Government of Sweden 
proposed a tax on blank audio and video tapes which 
would be 0.04 Swedish Kroner per minute for blank 
audio tape and 0.25 Swedish Kroner per minute for 
blank video tape, raising a total of 120 million 
Swedish Kroner per year. It is proposed that a small 
share, probably about 8 million Swedish Kroner, 
would be paid to right owners as a compensation for 
private copying. It is not at present known whether, 
despite opposition from right owners, these pro- 
posals will become law. 

(f) United Kingdom 
In the United Kingdom, and in other countries 
where similar legislation is in force, producers of 
phonograms have an absolute right to prevent copy- 
ing even for private use. For reasons already ex- 
plained, this right is ineffective in controlling the 
problem and right owners have for a number of years 
been pressing the Government for legislation to 
provide proper remuneration. In June 1981 the Gov- 
ernment published a Green Paper which rejected 
proposals for a royalty either on hardware or blank 
tapes. The Green Paper called for further public 
discussion and right owners have continued to lobby 
for legislation. The Government has indicated that 
it will continue to receive representations until 
August 1982 but at present it is unknown what fur- 
ther steps will be taken after that date. 
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(g) United States 

Following the decision of the United States Court 
of Appeals in the case of Walt Disney v. Sony Cor- 
poration (Betamax Case), which decided that the off- 
air copying of cinematograph films was an infringe- 
ment of copyright, bills were introduced into the US 
Senate and House that would legitimize home taping. 
The representative bodies of producers of motion pic- 
tures and sound recordings have secured the inclu- 
sion in legislative proposals of royalty provisions 
both for video and audio private copying. A coalition 
of interested parties has been formed to support the 
proposal for a royalty payment to authors, perform- 
ers and producers of phonograms and hearings in 
the House and Senate continue on these proposals. 

8. Conclusion 

It has been the object of this paper to outline the 
legal, economic and moral reasons why right owners 
ought to be properly rewarded when their works are 
privately copied. It indicates also the strong support 
for this view that has been expressed at international 
level. But only national governments, by means of 
national legislation, can take the necessary practical 
steps. The experience of operation of the laws in 
Austria and the Federal Republic of Germany indi- 
cates that there are no great administrative difficul- 
ties in legislation of the type required. 

It is therefore IFPI's hope that more govern- 
ments will be persuaded of the justice of the case for 
right owners and will legislate in the near future 
along the lines that have been indicated above. 

International Literary and Artistic Association (ALAI) 

The International Literary and Artistic Associa- 
tion, whose mission it has been for more than one 
hundred years to defend the interests of authors, can- 
not remain unmoved by the development of ad- 
vanced means of reproduction and the loss of earn- 
ings suffered by authors as a result of the use made 
of certain of those means. Much could, indeed, be 
said as regards the misdeeds of commercial piracy 
and of the abuse made of reprographic reproduction. 
Our concern here, however, is private copying, un- 
derstood as the case of copies made of phonograms 
and audiovisual tapes or the recording of radio and 
television broadcasts, where these acts are carried 
out by private persons in the home and for their 
own use. 

This matter has long been a concern of ALAI. 
At the Athens Congress in 1976 the accent had 
been placed more specially on the question of repro- 
graphic reproduction, whereas the 1978 Congress, 
commemorating the Centenary of the Association, 
dealt in a more extensive way with the "right of 
reproduction and technological progress." There 
would seem every justification for reiterating the 
words of the relevant resolution adopted by that 
Congress: 

The International Literary and Artistic Association 

Considers that the respect of the prerogatives afforded to 
authors, particularly the right of reproduction, is a necessary 
condition for safeguarding the independence of authors; 

Notes that technological progress in the field of repro- 
duction makes it increasingly difficult for authors to 
exercise their right of reproduction and that the very 
principle of this right is in jeopardy; 

Considers it desirable that national legislations should 
avoid introducing restrictions on the right of reproduction 
whose compliance with the exceptions provided for by the 
international conventions could be debatable; 

Therefore recommends: 
(a) that all national or international regulations should 

take as their point of departure the recognition of the 
exclusive right of reproduction afforded to authors; 

(b) that national legislations should include appropriate 
measures to facilitate the conclusion of collective agree- 
ments ensuring the effective exercise of this right of 
reproduction; 

(c) that the States should envisage setting up, with the aid 
of scientific research, technical devices enabling repro- 
duction to be effectively supervised and thus ensure the 
strict application of the relevant regulations; 

(d) that the efforts to achieve uniform solutions at inter- 
national level be continued. 

Although ALAI has not had the occasion since 
then to again pronounce in a formal manner, it can 
be said that its attitude on these problems has not 
changed since 1978. 

The Association remains convinced that the legal 
arrangements governing private copying cannot be 
based in a general way on free use and gratuity. All 
the countries bound by the international copyright 
conventions must indeed respect the narrow limits 
imposed upon exceptions to the right of reproduction 
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under those conventions. The 1971 Paris Act of the 
Berne Convention authorizes in Article 9(2) deroga- 
tions to the right of reproduction only "in certain 
special cases" and solely on condition "that such 
reproduction does not conflict with a normal exploi- 
tation of the work" and "does not unreasonably pre- 
judice the legitimate interests of the author." The 
Universal Copyright Convention, for its part, has 
stated quite clearly since 1971, in its Article IVbis(2), 
that "any Contracting State may, by its domestic 
legislation, make exceptions that do not conflict with 
the spirit and provisions of this Convention, to the 
rights mentioned in paragraph 1 of this Article" 
(which include, of course, the right of reproduction). 
The text immediately adds, however, that "any 
State whose legislation so provides, shall neverthe- 
less accord a reasonable degree of effective protec- 
tion to each of the rights to which exception has 
been made." 

However, in view of the current development 
enjoyed by private copying, it may fairly be claimed 
that, if it is allowed to escape copyright entirely, it 
will "conflict with a normal exploitation of the 
work," in the words of the Berne Convention, and 
also the right of reproduction will no longer be 
afforded "a reasonable degree of effective protec- 
tion," as required by the Universal Copyright Con- 
vention, however. 

The truth is that, in this context, it would not 
seem possible to apply in practice the accepted rule 
of prior authorization by the author to make repro- 
duction of his work a lawful act. To impose this re- 
quirement would, in fact, amount to preventing the 
general public from enjoying the facilities and ease 
offered by advanced reproduction technology. This 
remark should not, however, lead to renunciation of 
literary property out of sheer desperation. It is possi- 
ble to safeguard copyright to some extent while at the 
same time subjecting it to rules which a user acting 
in good faith can respect without suffering great in- 
convenience. This would be to include the amount 
of the royalty either in the selling price of the 
equipment with which private copies are made or in 
the selling price of the mediums on which the repro- 
duction of the work is fixed (blank cassettes). The 
first system in fact exists under the arrangements set 

up by the Copyright Act of September 9, 1965, of 
the Federal Republic of Germany, and the second 
formula is contained in the Austrian Copyright 
Amendment Law of July 2, 1980. Both these systems 
would appear to be viable. It would even be possible 
to combine them. However that may be, ALAI 
considers that this type of solution should be the 
aim adopted by the other countries in order to regu- 
late the irritating problem of private copying. 

The above lines, however, have concerned exclu- 
sively the situation of authors. It is, nevertheless, 
equally true that private copying, contrary to repro- 
graphic reproduction, jeopardizes not only the in- 
terests of the authors but also those of the performers, 
the phonogram producers and the broadcasting orga- 
nizations. There is no doubt, however, that these 
categories of persons are less well placed to protest 
against private copying under international law than 
are the authors. Whereas the authors, as we have 
seen, may find strong arguments in the Berne Con- 
vention and the Universal Copyright Convention to 
oppose national legislation under which private 
copying would be declared free and gratuitous, such 
is not the case for the performers, phonogram pro- 
ducers and broadcasting organizations. These cate- 
gories find no such support in the Rome Convention 
since its Article 15(1) provides that "any Contracting 
State may, in its domestic laws and regulations, 
provide for exceptions to the protection guaranteed 
by this Convention as regards: (a) private use." Thus 
it would appear that a country bound by the Rome 
Convention would not infringe that Convention if it 
stipulated in its neighboring rights legislation that 
private copying was free and gratuitous. 

ALAI's point of view on this matter is the 
following: although the royalty for private copying 
must certainly first go to the author since, without his 
creation, neither performer nor phonogram producer 
nor broadcasting organization could undertake their 
activities, it is nevertheless unquestionably equitable 
that those involved in the creation as auxiliaries, and 
certainly the performers, who set the seal of their 
personalities on the performance, should also obtain 
compensation for the prejudice which private copying 
is likely to cause them. 

(WIPO translation) 
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and 1976. In "Intellectual Property Law Review" 1981, 
pp. 451-471. 
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COSTE (Henri). Protection of Industrial Designs Under 
French Law. In "European Intellectual Property Review" 
1981, No. 11, pp. 323-324. 

DAVIES (Gillian). The Acquisition of Rights for the Pro- 
duction of Videograms. In "European Intellectual Prop- 
erty Review" 1981, No. 12, pp. 354-358. 

DIAMOND (Sidney A.). Sound Recordings and Phono- 
records: History and Current Law. In "Intellectual Prop- 
erty Law Review" 1981, pp. 415-450. 

DILLENZ (Walter). Reproduction for Private Use. In "In- 
terauteurs" 1981, No. 192, pp. 31-35. 

DOCK (Marie-Claude). Unesco, Copyright and Broadcasting. 
In "EBU Review" 1982, No. 1 (pp. 26-31) and No. 2 
(pp. 48-55). 

DUCHEMIN (Wladimir). Resale Right Situation, particu- 
larly in Europe. In "Interauteurs" 1981, No. 192, 
pp. 94-96. 

DUEMMLER (Frank L.). Library Photocopying: An Inter- 
national  Perspective.   In   "Copyright  Law   Symposium" 
1981, No. 26, pp. 151-196. 

DURRANDE (Sylviane). The Concept of Publication in the 
International Conventions. In RIDA 1982, No. Ill, 
pp. 72-168 [in French with parallel English and Spanish 
translations]. 

DWORKIN (Gerald). The Moral Right and English Copy- 
right Law. In IIC 1981, No. 4, pp. 476-492. 

FABIANI (Mario). Capacité di agire dell'autore, capacità 
giuridica et atto di creazione dell'opera. In "II Diritto di 
Autore" 1981, No. 3-4, pp. 283-291. 

— Protection of the Rights of Salaried Authors. In "Inter- 
auteurs" 1981, No. 192, pp. 66-68. 

— News of Italy. In RIDA 1982, No. 112, pp. 86-104 [in 
French with parallel English and Spanish translations]. 

— Televisione via cavo e diritti di autore. In "II Diritto di 
Autore" 1981, No. 1, pp. 17-25. 

FUHR (Ernst W.). Urheberrechtliche Probleme bei Über- 
nahme von Rundfunkprogrammen in Kabelanlagen. In 
"Film und Recht" 1982, No. 2, pp. 63-73. 

GARCIA MORENO (Victor Carlos). Los poises en desar- 
rollo y el derecho de autor. In "Revista mexicana de la 
propiedad industrial y artistica" 1977, No. 29/30, pp. 235- 
249. 

HABERSTUMPF (Helmut). Zur urheberrechtlichen Beurtei- 
lung von Programmen für Datenverarbeitungsanlagen. 
In GRUR 1982, No. 3, pp. 142-151. 

HAMANN (Wolfram). Grundfragen der Originalfotografie. 
In UFITA 1981, No. 90, pp. 45-58 [with a summary in 
French and English]. 

HAYHURST (William L.). Gewerblicher Rechtsschutz und 
Urheberrecht in Kanada. In GRUR Int. 1981, No. 8/9, 
pp. 504-523; No. 10, pp. 605-618. 

HEMBERG (Eskil). Copyright, Reprography and BONUS. 
In "Interauteurs" 1981, No. 192, pp. 41-44. 

HESSER  (Torwald).  Nordic Copyright Reform. In  RIDA 
1982, No. 112, pp. 3-43 [in English with parallel French 
and Spanish translations]. 

HILLIG (Hans-Peter). Betrachtungen zur Regelung des Ka- 
belfernsehens in der österreichischen Urheberrechtsgesetz- 
novelle 1980 aus nationaler und internationaler Sicht. 
In UFITA 1981, No. 91, pp. 1-27 [with a summary in 
French and English]. 

HOFFMANN (Dieter). Copyright and the Treaty of Rome 
— Recent Developments: An Overview.  In  "European 
Intellectual Property Review" 1981, No. 9, pp. 254-257. 

HOLESCHOFSKY (Peter). Zur Reform des Urheberrechts 
in Österreich. In UFITA 1981, No. 91, pp. 81-90 [with 
a summary in French and English]. 

KELBEL (Günter). Der Schutz typographischer Schriftzei- 
chen. In GRUR 1982, No. 2, pp. 79-84. 

LANG (Ruedi). Legislatorische Bemühungen nach den Ka- 
belfernsehurteilen des Bundesgerichts vom 20. Januar 
1981. In "Revue suisse de la propriété industrielle et du 
droit d'auteur" 1981, No. 1/2, pp. 14-19. 

LUCCARELLI (Peter A.). The Supremacy of Federal Copy- 
right Law Over State Trade Secret Law for Copyright- 
able Computer Programs Marked With a Copyright No- 
tice. In "Computer/Law Journal" 1981, No. 1, pp. 19-52. 

LYONS (Patrice A.). The Manufacturing Clause: A Legisla- 
tive History. In "Bulletin of the Copyright Society of the 
USA" 1981, Vol. 29, No. 1, pp. 8-57. 

MASOUYÉ (Claude). The Future of the Phonograms Con- 
vention. In "IFPI News" 1981, No. 12, p. 24-25. 

— The Cancer of the Piracy of Sound and Audiovisual 
Recordings. In "EBU Review" 1981, No. 6, pp. 22-27. 

MODIG (J-). Bokförlagen och problemet piracy (Publishing 
Companies and the Piracy Problem). In "NIR — Nor- 
diskt Immateriellt Rättsskydd" 1982, No. 1, pp. 3-12 
[with a summary in English]. 

NOEL (Wanda) & DAVIS (Louis B.Z.). Some Constitutional 
Considerations in Canadian Copyright Law Revision. In 
"Canadian Patent Reporter" 1981, Vol. 54(2d), part 1, 
pp. 17-41. 

OBÔN LEON (J. Ramon). Lineamientos générales y estudio 
de proyectos tendientes a las reformas de la legislaciôn 
sobre derecho de autor de Bolivia. In "Revista mexicana 
de la propiedad industrial y artistica" 1977, No. 29/30, 
pp. 275-297. 

PHILLIPS (Jeremy). The Public Lending Right Scheme 1981 
— Some Comments. In "European Intellectual Property 
Review" 1982, No. 2, pp. 47-51. 

PLAISANT (R.). El derecho de los artistas ejecutantes en el 
derecho froncés. In "Revista mexicana de la propiedad 
industrial y artistica" 1977, No. 29-30, pp. 121-127. 

RADOJKOVIC (2ivan). The Protection of Literary and 
Artistic Works ex jure conventionis and the Importance 
of Conventional Law. In RIDA 1982, No. 112, pp. 44-84 
[in French with parallel English and Spanish translations]. 

RANGEL MEDINA (David). La ensehanza del derecho de 
propiedad industrial y del derecho de autor en las nacio- 
nes americanas. In "Revista mexicana de la propiedad 
industrial y artistica" 1977, No. 29/30, pp. 35-51. 

REIMER (Dietrich). Copyright Law and the Free Movement 
of Goods. In IIC 1981, No. 4, pp. 493-511. 

REISCHL (Gerhard). Gewerblicher Rechtsschutz und Urhe- 
berrecht in der Rechtsprechung des Europäischen Ge- 
richtshofs. In GRUR Int. 1982, No. 3, pp. 151-158. 
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RIE (Robert). Die Blankettlizenz. In UFITA 1981, No. 90, 
pp. 1-20 [with a summary in French and English]. 

RINGER (Barbara A.). Copyright in the U.S.A. In "Patent 
and Trademark Institute of Canada: Bulletin" (series 8) 
1981, Vol. 10, pp. 549-559. 

SAMSON (Benvenuto). Das Recht der Autoren-Erben auf 
Ablehnung nichtgenehmer Regisseure. In "Film und 
Recht" 1981, No. 11, pp. 587-591. 

SCHULZE (Erich). Comments on the Officials' Draft for 
an Amending Bill to the German Copyright Law. In 
"GEMA News — Nouvelles — Novedades" 1981, No. 21, 
pp. 9-20. 

— Private Audio- und Videoproduktion. In GRUR 1981, 
No. 12, pp. 865-867. 

STERN (Richard H.). What Should Be Done About Soft- 
ware Protection? In "European Intellectual Property 
Review" 1981, No. 12, pp. 339-342. 

— Another Look at Copyright Protection of Software: Did 
the 1980 Act Do Anything for Object Code? In "Com- 
puter/Law Journal" 1981, No. 1, pp. 1-17. 

STEWART (Stephen). International Copyright in the 1980s. 
The Eigtheenth Annual Jean Geiringer Memorial Lec- 
ture. In "Bulletin of the Copyright Society of the USA" 
1981, Vol. 28, No. 4, pp. 351-379. 

STOJANOVIC (Mihailo N.). La notion de publication dans la 
Convention de Berne. In "II Diritto di Autore" 1981, 
No. 3-4, pp. 310-319. 

ULMER (Eugen). Cable Television. In "Interauteurs" 
No. 192, pp. 22-25. 

1981, 

United Kingdom Green Paper: Reform of the Law Relating 
to Copyright, Designs and Performers' Protection. In 
"Bulletin of the Copyright Society of the USA" 1981, 
Vol. 28, No. 6, pp. 569-629. 

VILLALBA (Carlos Alberto). Los contratos en el derecho 
de autor. In "Revista mexicana de la propiedad industrial 
y artistica" 1977, No. 29/30, pp. 251-265. 

WALTER (Michel M.). Die Regelung des Kabelfernsehens 
in der österreichischen Urheberrechtsgesetznovelle 1980. 
In UFITA 1981, No. 91, pp. 29-79 [with a summary in 
French and English]. 

Calendar 

WIPO Meetings 

(Not all WIPO meetings are listed. Dates are subject to possible change.) 

1982 

September  1  to  3  (Geneva)     —     Working  Group  on  the Rights of Employed or Salaried  Authors  (convened jointly 
with ELO and Unesco) 

September 6 to 10 (Geneva) — International Patent Cooperation (PCT) Union   —    Committee for Administrative and Legal 
Matters 

September 10 (Geneva) — International Patent Cooperation (PCT) Union — Assembly (Extraordinary Session) 
September 20 to 23 (Geneva) — Permanent Committee on Patent Information (PCPI) — Working Group on Patent In- 

formation for Developing Countries 
September 23 to October 1 (Geneva) — Permanent Committee on Patent Information (PCPI) — Working Group on Planning 
September 23 to October 1 (Geneva) — Pennanent Committee on Patent Information (PCPI) — Working Group on Special 

Questions 
September 27 to 30 (Geneva) — Permanent Committee for Development Cooperation Related to Industrial Property 
October 4 to 8 (Geneva) — Pennanent Committee on Patent Information  (PCPI)    —    Ad  hoc  Working  Group  on  the 

Revision of the Guide to the IPC 
October 4 to 30 (Geneva) — Revision of the Paris Convention — Diplomatic Conference 
October 25 to 27 (Paris) — Berne Union — Working Group on Copyright Questions Connected with the Use of Works by 

Persons with Defective Hearing or Sight (convened jointly with Unesco) 
November 8 to 12 (Geneva) — Working Group on Model Contracts for Licensing or Transferring Copyright (convened 

jointly with Unesco) 
November 22 to 26 (Geneva) — Governing Bodies (WIPO Coordination Committee; Executive Committees of the Paris 

and Beme Unions) 
November 29 to December 3 (Geneva) — Permanent Committee on Patent Information (PCPI) and PCT Committee for Tech- 

nical Cooperation (PCT/CTC) 
December 6 to 10 (Geneva) — International Patent Classification (IPC) — Committee of Experts 
December 6 to 10 (Paris) — Berne Union and Universal Copyright Convention — Working Group on the Formulation 

of Guiding Principles Covering the Problems Posed by the Practical Implementation of the Licensing Procedures for 
Translation and Reproduction under the Copyright Conventions (convened jointly with Unesco) 
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December 13 to 17 (Paris) — Berne Union, Universal Convention and Rome Convention — Subcommittees of the Executive 
Committee of the Berne Union, of the Intergovernmental Copyright Committee and of the Intergovernmental Committee 
of the Rome Convention, respectively, on Copyright and Neighboring Rights Problems in the Field of Cable Television 
(convened jointly with ILO and Unesco) 

1983 
January 25 to 29 (New Delhi) — Permanent Committee for Development Cooperation Related to Copyright and Neigh- 

boring Rights 
lanuary 31 to February 2 (New Delhi) — Regional Committee of Experts on the modalities of implementation in Asia of 

the model provisions for national laws on intellectual property aspects of the protection of expressions of folklore (con- 
vened jointly with Unesco) 

UPOV Meetings 

1982 

September 28 (Faversham) — Technical Working Parry for Fruit Crops — Subgroup 
September 29 to October 1 (Faversham) — Technical Working Party for Fruit Crops 
October 5 to 7 (Cambridge) — Technical Working Party for Ornamental Plants and Forest Trees 
October 12 (Geneva) — Consultative Committee 
October 13 (Geneva) — Symposium (genetic engineering) 
October 13 to 15 (Geneva) — Council 
November 15 (Geneva) — Information Meeting with International Non-Governmental Organizations 
November 16 and 17 (Geneva) — Administrative and Legal Committee 
November 18 and 19 (Geneva) — Technical Committee 

Other Meetings in the Field of Copyright and/or Neighboring Rights 

Intergovernmental Organizations 

1982 
Council of Europe 

Committee of Legal Experts in the Media Field — November 29 to December 3 (Strasbourg) 

Non-Governmental Organizations 

1982 
International Association for the Advancement of Teaching and Research in Intellectual Property (ATRIP) 

Assembly — September 20 and 21 (Geneva) 
International Confederation of Societies of Authors and Composers (CISAC) 

Congress — October 3 to 8 (Rome) 
International Federation of Actors (FIA) 

Congress — September 27 to October 1 (Paris) 
International Federation of Library Associations and Institutions (IFLA) 

General Conference — August 23 to 28 (Montreal) 

1983 
Council of the Professionnal Photographers of Europe (EUROPHOT) 

Congress — October 6 to 13 (Munich) 
International Confederation of Societies of Authors and Composers (CISAC) 

Legal and Legislation Committee — May 1 to 4 (Washington) 
International Federation of Musicians (FIM) 

Executive Committee — June 27 to 30 (Amsterdam) 
Congress — September 19 to 23 (Budapest) 

International Literary and Artistic Association (ALAI) 
Congress — April 13 to 20 (Athens) 
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