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LokymeHm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha wecTtHaguaTon n ceMmHaaLaTon CecCcUsiX, COCTOSABLUMXCSH COOTBETCTBEHHO 3—7 Mas
2010 r. n 6-10 gekabpsa 2010 r., MexnpaBUTeNbCTBEHHbIA KOMUTET NO UHTENMEKTYanbHOM
COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaaULMOHHBbIM 3HaHUAM 1 donbkriopy («MKIP»)
npocun CekpeTtapuaT NOAroTOBUTb B Ka4eCTBE UH(POPMAaLMOHHbBIX JOKYMEHTOB TpW rnoccapusi
OCHOBHbIX TEPMUHOB, OTHOCALLNXCS K UHTENNEKTyarnbHOM COOCTBEHHOCTN, rEHETUYECKNM
pecypcam, TpaauLUMOHHBIM 3HaHUAM U TPAAULMOHHBIM BblPaXXEHUSIM KyNbTypbl, U NpeacTaBuTb
nx MKIFP".

2. Ha gessiTHaguaTon ceccun, coctosaBliencs 18—-22 mona 2011 r., MKI'P «npeanoxun
CekpeTapuaty 06HOBUTL rnoccapuu, cogepxawmecs B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«Moccapwui knoYeBbIX TEPMUHOB, OTHOCALLNXCS K MHTENMNEeKTyarnbHOM COBCTBEHHOCTH U
TPaaULMNOHHbBIM BblpaxkeHnam KynbTypbl»), WIPO/GRTKF/IC/19/INF/8 («Imoccapui kntoveBbIixX
TEPMMHOB, OTHOCSALUMXCA K MHTENNEKTyanbHOM COGCTBEHHOCTU U TPAAULMNOHHBIM 3HAHUSAM») U
WIPO/GRTKF/IC/19/INF/9 («I'nmoccapuit KntoYeBbIX TEPMUHOB, OTHOCALLMXCA K
WMHTENNeKTyanbHOM COBCTBEHHOCTM M FrEHETUYECKNM pecypcamy), 00 beaAnHNB UX B €4UHOM
AOKYMEHTE 1 onybriMkoBaB CBOAHBIN rOCCapuin B Ka4ecTBe MHPOPMAaLMOHHOIO AOKYMEHTA K
cneaywoleit ceccnm Komnteta»?.

1 OtyeT o wecTtHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/16/8) n oTyeT 0 ceMHaguaTon ceccun KomuteTa
(WIPO/GRTKF/IC/17/12).
2 Ot4eT o geBaTHaguaton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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3. Bo ucnonHeHne aToro pelueHnst 1 BBUGY TOro, YTO HEKOTOPbIE TEPMUHBI, CogepXKaLlmecs
B 3TMX rnoccapusax, OTHOCATCS KO BCeEM TpeM TemaM, CekpeTapuaT oObeauHuI aTn Tpu
rnoccapvsi B OAvH SOKYMEHT 1 OGHOBUI HEKOTOPbIE COAEPXKaLLMECS B HEM ONpeaerneHus.
CBogHbI rnoccapuin 6bin NnpegcTasneH B kKayecTse MHGPOPMALMOHHOIO JOKYMEHTA Ha
npeablaywmx ceccuax MKIMP. OH cogepXuTcs B NPUNOXEHUM K HacTosaweMy AOKYMeHTY. [Ang
yno6cTBa Nonb3oBaHUA BKNOYEH and)aBUTHbIV Yka3aTerb TEPMUHOB.

4. B rnoccapum ucnonb3oBaHbl, M0 Mepe BO3MOXHOCTU, NpeablayLume rmoccapum MKIP,
AevicTeyiowme AokyMmeHTbl Opranm3aumm O6beanHeHHbIX Hauui n gpyrne MexayHapoaHble
AOKYMeHTbl. B 3TOM AoKyMeHTe Takke yuTeHbl onpedeneHus U TEPMUHbI, UCNOSb3yeMble B
HaLUMOHaNbHOM U perMoHanbHOM 3aKoHoA4AaTeNbCTBE U NPOEKTax 3aKOHOB, MHOTOCTOPOHHUX
AOrosopax, B pamkax Apyrux opraHusauuin 1 npoLeccos, a Takke B croBapsax. Kpome Toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKIP, apyrnx gokymeHtax BOVC u
AokymeHTax gpyrux nporpamm BOUC. Tem He MeHee npeanaraemMble onpefeneHns He
SABNAIOTCA McyepnbiBaWUMnU. [pyrne TepMunHbl Takke MOryT UMEeTb OTHOLLEHME K
WHTEenneKkTyanbHON CO6CTBEHHOCTU N FeHEeTUYECKUM pecypcaM, TPaaULMOHHBIM 3HaHUSM U
TPaANLMOHHBIM BblpaXXEHUSAM KyrbTypbl, @ BbiOpaHHble TEPMUHBLI MOTYT TakKe UMeTb Apyrue
onpegerneHns.

5. BbIbop OCHOBHbIX TEPMMHOB Ba3npyeTcs Ha TEPMUHONIONMK, Hambornee 4acTo
ynotpebnsemon B npoektax AokyMmeHToB MKI'P n apyrux 4OKyMeHTax no ToMmy ke BOnpocy.
TepMuHbI M NpeanaraemMble onpeaeneHus, cogepXalnecst B NpuUnoXeHun, He HaHocAT ywepba
nobbIM Apyrm rnoccapusam unu onpeaeneHmsamMm OCHOBHbIX TEPMUHOB, COAePXXaLUMCS B
npeablaywmnx gokymeHtax MKIP nnm ncnonb3oBaHHbIM B NHOOLIX APYIMX MEXOYHAPOAHbIX,
pervoHanbHbIX MW HaLMOHarnbHbIX JOKYMeHTax unu gopymax. Bbibop n npegnaraemble
onpegeneHnsi OCHOBHbIX TEPMUHOB HE O3HAYalt0T HENPEMEHHOro Cornacusi C HUMM y4acTHUKOB
MKI'P. Hactodawmin 4OKYMEHT HOCUT MHpopMaumMoHHbIN xapaktep, n MKI'P He npeanaraetcs
NoATBePXXAaTb UNWN NPUHMMAaTL BbiGpaHHbIE TEPMUHBI UMW UX NpeanaraeMble onpeaeneHns

6. MKIP npednaszaemcs npuHsamse K
ceedeHu Hacmoswul doKymeHm u
MPUIoXXeHUe K Hemy.

[MpunoxeHune cnenyeT]
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Pl (o 0=1 1 PR TPT 56
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ﬂ,OCTyI‘I n coBMeCTHOe nofib3oBaHuMe Bbirogamm

Cratbsa 1 KoHBeHUmn 0 Buonoruyeckom pasHoobpasum (1992 r.) npegnuceiBaeT
«CMNpaBeAnMBOE U paBHONPaBHOE pacnpegeneHve bnar, BO3HUKaOLWKMX B pe3ynbraTe
NCNONb30BaHNsi TEeHETUYECKNX PECYPCOB, BKITKOYAsi NyTEM COOTBETCTBYHOLLErO AOCTYNa K HUM U
COOTBETCTBYIOLLEN Nepeaayn CBA3aHHbIX C HUMW TEXHOMOIMI, YYnTbiBas BCe NpaBa Ha 3Tu
pecypcbl U TEXHOMNOMMK, a TakKe NyTeM COOTBETCTBYHOLLEro (oMHaHCMPOBaHUNAY.

Harovickuin npoToKon perynmpoBaHns JOCTyNa K reHeTUYECKUM pecypcam U COBMECTHOTO
NCNONb30BaHWs Ha CNpaBenIMBON N paBHOW OCHOBE BbIrog OT UX NpMMeHeHUs Kk KoHBeHummn o
Buonornyeckom pasHoobpasnn(2010 a.) HanpaesrneH Ha «obecriedeHUe co8MeCmMHO20
ucrnonb308aHusi Ha cripagednnueoll U pagHoU OCHO8Ee 8b1200 OM MPUMEHEHUS] 2eHEMUYECKUX
pecypcos, 8 mom qucre riymem obecriedeHusi Hadnexauje2o 0ocmyrna K 2eHemu4ecKum
pecypcam u Hadnexaweud nepedaqyu coomeemcmasyruwux mexHoaoaudl, ydyumsieasl ece rpasa
Ha daHHbIe pecypchl U Ha mexHoo2uu, U nymem Hadnexauwjeao ¢huHaHCUpO8aHUs,
coldelicmgysi makum 0bpa3om coxpaHeHu buosioau4ecko2o pasHoobpasus u ycmou4yueomy
ucrosib308aHUK €20 KOMIMOHeHmMo8». B cooTBeTCTBMM CO cTaTben 3 [1pOoTOKON «NpPUMEHsIeTCA
Takke K TpagULMOHHBIM 3HAaHUSAM, CBA3aHHBIM C reHEeTUYEeCKUMN pecypcammn, B pamkax cdepbl
aenctems KOHBEHLMM U K BbIroA4am OT MPUMEHEHUST TAaKUX 3HAHUINY.

B oTHOLWEHMM pacTUTENBHBIX FEHETUYECKUX PECYPCOB AN NPOM3BOACTBA NPOAOBOSILCTBUS U
CenbCKoro xo3ancrea Mex0yHapodHbil 002080p O pacmumerbHbIX 2eHEMUYECKUX pecypcax
0151 npou3godcmea rpodo8osibcmaust U 8e0eHUs cesibCKo20 xo3sticmea NpoaoBONbCTBEHHOM
N cenbCKoxo3ancTBeHHon opraHmnsaumm (PAO) npegycmaTpuBaeT B ctatbe 1 «cripaBeninBoe u
paBHOMPaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C UX UCNONb30BaHWEM, B COOTBETCTBUN C
KoHBeHumen o Gnonornyeckom pasHoobpasum, B LENAX YCTOMYMBOrO pas3BUTUSI CENbCKOMO
XO3ANCTBA N HAOEXHOro obecneyeHns NpogoBONbLCTBUSAY.

B ctatbe 1 pewwenns Ne 391 AHackoro coobLiecTBa o pexmnme 4ocTyna K reHeTUMECKUM
pecypcam (1996 r.) TepMUH «4OCTYN» onpenenseTcs Kak «nosydyeHue n Ucnorb3oBaHne
reHeTU4YeCKMX pecypcoB, CoOXpaHseMblX in situ 1 ex situ, nx No6oYHbIX NPOAYKTOB WU, €CNn 3TO
NPUMEHUMO, NX HeMaTepuanbHbIX KOMMOHEHTOB, Cpeau NPoYero, s Hay4YHo-
nccnenoBaTenbCkux Lenen, bnonorndeckon passeakun, CoOXpaHeHusi, NPOMbILLITEHHOrO
NPUMEHEHUS N KOMMEPYECKOro UCNOSNb30BaHNS».

Bbirogbl MOryT BKMoYaTb A€HEXHbIe U HEAEeHEXHble BbiroAbl, B TOM YMCe, HO He
UCKIIOYMTENBHO, Te, YTO NpuBeaeHbl B NpunoxeHnn k Haronckomy npotokony'. K atanam,
CBSAI3aHHbIM C MONyYeHnem A0CTyna K reHeTUYEeCKUM pecypcam U COBMECTHbLIM
MCMNOMb30BaHNEM BbIrOf, MOTYT OTHOCUTLCS AEATEeNbHOCTb, NPeALLEeCTBYOLWAs NOMyYeHUo
J0CTyna, Hay4Hble UCCneaoBaHusa U pa3paboTKy, CBA3aHHbIE C FeHeTUYECKMMI pecypcamu, a
TaKKe X KOMMEPYECKOE UM MHOE UCMOoNb3oBaHUe, BKINoYasi COBMECTHOE UCMOMb3oBaHue
BbIroaZ.

Apantauus

ApanTtauven aBnsieTca akT nepeaenky paHee CyLecTBOBaBLLEro npousseaeHus (byab 1o
OXPaHSIEMOro UIKn SBNsoLEerocsi obLecTBeHHbIM 4OCTOSTHUEM) UMW TPaAULMOHHOIO
BbIPaXX€HUSI KyNbTypbl C LENbto, OTIIMYHOM OT TOWN, KOTOPOWM OHO CINYKUINO NepBOHaYarnbHo,
BeAYLLMIA K NOSIBNIEHNIO HOBOIO NPOu3BeAeHMs], rae CoeanHEHbI 3NIEMEHTbI paHee
CYLLLECTBOBABLLErO NPOM3BeaEeHMs1 U HOBbIE 3JIEMEHTbI, MPMBHECEHHbIE B pe3ynbTaTte

L Harovickuii npoTokon perynnpoBaHus 4OCTyna K reHeTUYECKMM pecypcam U COBMECTHOIO MCMONb30BaHMs Ha
crnpaBeanvBoOi U paBHOW OCHOBE BbIrod OT UX NpUMeHeHnst K KoHBeHLn o Guonornyeckom pasHoobpasum,
NYHKT 4 cTaTbun 5.

2 BoHHCKMe pykoBoasiLLMe NPUHLMMBLI MO 06ecneyYeHnto 4OCTyna K reHeTUYECKUM pecypcam U COBMECTHOMO
MCNoNb30BaHUS Ha cnpaBeafMBOM U paBHOW OCHOBE BbIFO OT UX MPUMEHEHUS, MYHKT 23.
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nepenenkn.® CtaTbs 12 bepHckoli KoHeeHUUU 06 oxpaHe numepamypHbIX U XyO0KecmeeHHbIX
npoussedeHud (1971 r.) npegycmaTpmBaeT, YTO aBTOPbI NMUTEPATYPHbIX N Xy40XKECTBEHHbIX
NpOoM3BEAEHNI NONb3YIOTCHA UCKMOYNTENBHBIM NPaBOM paspellaTb agantaumu, apaHXnpoBKN U
Apyrue nepeaenku cBomx npounssefeHuii. CornacHo ropuanyeckomy criosapto bnaka?,
BNagenbLibl aBTOPCKOro npasa 0bnagarT UCKIYUTENBbHBIM NPaBOM OCYLLECTBNATL HA OCHOBE
OXpaHsAeMOoro Npon3BeaeHnsa NOAroTOBKY NPOU3BOAHbIX NPOU3BEAEHU UK Nepeaenok.

AnbTepHaTMBHOE yperynupoBaHue CnopoB

AnbTepHaTMBHOE yperynuposaHue cnopos (AYC) npegnaraet anbTepHatuBy ouumanbHbIM,
cynebHbiM cuctemam paspeLleHns cnopos B 061acTu MHTENNEKTyanbHOM COGCTBEHHOCTM,
KOTOpble MOryT BO3HUKaTb B OTHOLLEHUN TPaAULMOHHbBIX 3HAHUI, TPAANLMOHHbIX BblpaXKeHu
KynbTypbl U reHeTn4Yeckmx pecypcoB. AYC MMeET Lenblo yperynmpoBaHue CnopoB
HecocTs3aTeNbHbIMU MeETO4aMM ANs TOro, YToObl 4O0OMBATLCS B3aMMOBBIFOAHbIX ANS BCEX
CTOpOH pe3ynbTatoB. bnarogapsa AYC cTopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTbL 3a
yperynupoBaHue KOH(MKTa 1 MOryT NpUHMMaThb BO BHUMaHWE Apyrne Bonpochkl, NOMUMO
npaBoBbiX HOpM. AYC xapakTepuayeTcsi HanuumeM Kak ouumnanbHbiX, Tak U HeomumanbHbIX
npoueayp, npeanaras BapyaHTbl, BbIXogdLwmMe 3a paMku cygebHoro npouecca, v npeaocTaBnss
CTopoHam Gonblle KOHTPOMs B ONpeaeneHn napaMmeTpoB crnopa n Hanbonee noaxoasLiero
nyTn ansa AOCTUXKEHWs paspelweHns. YeTbipbMsa rnaBHbiMu Mmetogamu AYC asnatoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n COBMeCTHOe Npaeo.

Bonpocel, kacatlowmecs TpagMuMOHHbIX 3HAHWUIA, YacTo BbIBaOT CIOXHO NepenneTeHHbIMU C
KyNbTYPHbIMU LLEHHOCTAMMW, 1 MHOTME pasHOorfacus CBA3aHbl C BOMPOCaMM Hag iexallero ¢
TOYKM 3pPEHUSI KyNbTypbl UCMONb30BaHUSA, OOMeHa 3HAHUSAMU U YKa3aHWUsi NPUHAANEXHOCTH.
AYC aBnsieTca BakHbIM 31IEMEHTOM B LIENTIOM Anana3oHe BapuaHToB yperynupoBaHus Cnopos,
UMEIOLLNXCA B pacnopsiKeHUM KOPEHHbIX HAPOAOB U NOMb30BaTENEN U3 YMcna TpeTbux
CTOpOH?®.

Opob6peHue u yyactue

O6wenpnHATOro onpegeneHns aToro TepMuHa He cyllecTsyeT. B ogHOM 13 KOHTEKCTOB BbINo
BbICKa3aHO NpeanoXeHue, YTo, HECMOTPS Ha ucnonb3oBaHune B ctatbe 8(j) KoHseHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) BbIpaxXeHUsa «C o4obpeHns 1 Npu yyactum», B
pasnUyHbIX PeLLEeHNaAX, Kacatowmxces ctatbh 8(j), 3TOT TEPMUH UCTOSKOBLIBAETCS B 3HAYEHUN
«npeaBaputensHoe 06ocHOBaHHOE cornacmex»®.

BeHedmumnapbl

O6LEenpuHATOro onpeaeneHns 3Toro TepMMHa He cylecTByeT. TeM He MeHee MHorue
3aMHTEPEeCOBaHHbIE CTOPOHbI OTMEYasnu, YTo MPOUCXOXAEHNE U BriagdeHne TpaanuLMOHHbIMU
3HaHUAMU 1 TPAOULMOHHBIMU BbIPAXEHUSIMU KYNbTYpbl, Kak NPaBuno, cunmtaeTcs
KONNEKTUBHBLIM, MO3TOMY ftobble NpaBa U MHTEPEChl MPUMEHUTENBHO K 3TOMY NPOAYKTY
[OOMKHbI NpUHaanexaTb obLmHam, a He oTAeNbHbIM NuuamM. OHAKo B HEKOTOPbLIX Crydasx
oTAernbHble NULa, TakMe Kak TpaauUMOoHHbIe LenUTenu, MOoryT CYMTaTbCA HOCUTENSIMM
TPaAULMOHHBIX 3HaHWI UM TPAOULMOHHBIX BbIpaXKeHWUI KynbTypbl M 6eHeduLmapamm oxpaHbl’.

3 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCTM aBTOPCKOrO NpaBa 1 CMEXHbIX NpaB U
["Moccapuin TepMUHOB MO aBTOPCKOMY NpaBy M CMeXHbIM npaBam», BOUC, cTp. 264.

4 B naHHOM pokymeHTe ucnonbayetcs 10-e usgaxdve noa pen. bpariana A. MapHepa.

5 MHudopmaumoHHas cnpaska BOVC Ne 8 «AnbTepHaTuBHOE yperynmpoBaHue CropoB, KacatoLmMxcs
WHTENNeKTyanbHON COBCTBEHHOCTM, TPAANLMOHHBIX 3HAHWUIA, TPAAULMOHHBIX BbIPAXEHWUI KYNbTypbl U
reHeTU4eCKnUX pecypcoBy, AOCTyNHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHaaumn, BbIHECEHHbIE y4aCTHUKaM NeperoBopoB — npeacTtasuTensam ctpad Adpuku Ha Btopom
NnoAroTOBUTENTbHOM COBELLI@HUMN KOPEHHbIX HAPOA4O0B U MeCTHbIX 0bwmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpsa 2010 r.

7 OTtueT 0 cemHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/17/12).
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HekoTopble HaunoHanbHbIe U pernoHanbHble 3aKoHbl 06 OXpaHe TPaAULIMOHHbLIX 3HaHWUIA U
TPaAMUMOHHBIX BblpaXXEHWUI KynbTypbl HAAENAOT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHOLLME HAPOAHOCTU U 0BLWMHBLI. Bo MHOrMX cny4yasix npaBamu HagensieTcs
NpPaBUTENbCTBEHHBIN OpraH, NpM4YeM 4YacTo npeaycMaTpuBaeTCs, YTO NOCTYNIeHNs oT
npeaocTaBneHns NpaB Ha UCMOSb30BaHNE TPaAULIMOHHBIX 3HAHUIA UMW BbIPaXXeHWIN KyNbTypbl
NPUMEHSIOTCSA AN peanu3aummn nporpamMmm B obnactsax obpasoBaHusi, yCTOMYMBOrO pasBUTHUS,
HaLMOHarbHOro Hacneaus, coumanbHoOro obecneyeHns N KynbTypbl.

B xoge obcyxaeHui aToro Bornpoca 6b110 0OTMEYEHO, YTO AaHHbIM TEPMUH MOXET BKIOYaTb
KOPEHHbIe Hapoabl, KOPEHHbIE OBLLUHBI, MECTHbIE OOLUWHbLI, TPAOULMOHHBLIE OBLLUUHBI,
KyNbTYpPHbIE€ 0OLLMHbI, HAUWKW, OTAEMNbHbIX L, FPYNMbl, CEMbW U MEHLLUNHCTBA.

Buonoruyeckoe pasHoo6pasue

B ctatbe 2 KoHseHyuu o buosnioasudeckom pasHoobpasuu (1992 r.) TepmuH «Bronornyeckoe
pa3Hoobpasne», YacTo cokpallaemblli kak «bropasHoobpasney, onpeaenseTcs Kak
«8apuabesibHOCMb XUBbIX Op2aHU3MO8 U3 8CEX UCMOYHUKOB8, 8KIT0Yasi, cpedu rpoyeeo,
Ha3eMHbIe MOPCKUE U UHble 800HbIE 3KOCUCMEMbI U 9KOS1I02UYEeCKUE KOMIMIEKChI, 4acmbio
KOMOPbIX OHU S6/IS0MCS; 3MO oHsAmue eKkitoYaem e cebs pasHoobpasue 8 pamkax auoda,
mex0y sudamu U pa3Hoobpa3sue sKocucmem.

Buonorn4yeckue pecypcbl

Kak onpegensietcs B ctatbe 2 KoHeeHUuUU 0 buorioeudeckom pasHoobpasuu (1992 r.), aToT
TEPMUH «BKITHOYAET rEHETUYECKNE PECYPChI, OPraHU3Mbl UM UX YacTu, NONynAuMn unm nobble
apyrue 6noTnyeckne KOMNOHEHTbI AKOCUCTEM, UMeIoLLME PaKTUYECKYIO NN NOTEHUNanNbHYo
NMONEe3HOCTb UINN LIEHHOCTb Ansi YenoBeyecTBay. [103TOMy reHeTu4Yeckue pecypcbl COCTaBnsAT
OfHY KaTeroputo 61Monornyeckmx pecypcos.

B ctatbe 1 pewwenns Ne 391 AHackoro coobLiecTBa o pexmnme 4ocTyna K reHeTUMECKUM
pecypcaMm (1996 r.) aTOT TepMMH OnpeaensieTcs Kak « MHANBUAYYMbI, OPraHn3Mbl UMK UX YaCTW,
nonynaunm unu nobble BUOTUYECKNE KOMMOHEHTbI, UMEIOLLME LLEHHOCTb UK pearibHy 1nm
noTeHLMarnbHyl NONe3HOCTb, KOTOPbIE COAEPXKAT reHeTUYECKNE pecypchbl UM UX NOBOYHbIE
NPOAYKTbI».

B dpyaux ropuduyeckux dokymeHmax 8 obsiacmu UHmesisiekmyasnbHol cobcmeeHHocmu amom
mepMUH He UCrosb3yemcs, a UMeomcs CChIfiKu Ha «buonoaudeckuli Mamepuarny». B
HuvpekTnBe EBponenckoro cotosa o npasoeoli oxpaHe bUOMEXHOI02UYECKUX U306pemeHul
(1998 r.) oH onpefensieTca kak «Matepuvar, CogepXxaLlmin reHeTUYecKyto MHPOopPMaLuIo 1
CMOCOOHbIN Ha CaMOBOCMPON3BOACTBO UM BOCNPOM3BOACTBO B BUONOrMYecKomn cuctemey.

B cooTtBeTcTBMM ¢ Kodekcom DedeparnbHbix ripasusi CLLIA Guonornyecknin matepman BkovaeT
«Martepwvar, cnocobHbIN Ha NPSAMOE UK HEMPSAMOE CaMOBOCNPOU3BEAEHUEY.

B cooTtBeTcTBUM cO cTaTben 2 KoHeeHYuu o buonoaudeckom pa3Hoobpasuu (1992 r.),
Guonormyeckne pecypcbl BKIHOYAOT «reHeTUYeCKMe pecypchbl, OpraHM3Mbl UM UX YacTw,
nonynsauMn unu niobble apyrue GUoTnYeckne KOMMNOHEHTbI AKOCUCTEM, UMEIOLLME (DAKTUYECKYIO
UNy NOTEHLMaNbHYK NONE3HOCTb UIN LIEHHOCTb A5 YeroBeYecTBay.

BuoTtexHonornyeckue naodperteHus

OTOT TEpPMUH onpeaensieTcs B aupekTuee EBponelickoro cotosa no npaBoBO OXpaHe
BUOTEXHONOrMYECKNX M30BPETEHMIN KaK «M300pETEeHNs, KOTOPbIE KacalTcs NpoayKTa,
COCTOSILLEr0 M3 U coaepkallero 6MonorMyeckuini Mmatepuarn unm NpoLiecc, ¢ NOMOLLbHO
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KOTOporo Guonoruyeckuii MmaTepumarn nNponsBoanTCs, NepepabaTbiBaeTCA UMM UCMONb3yeTcs» S,
BroTexHonornyeckne M3obpeTeHmst MOXHO pasaenuTb Ha TpY KaTeropuu:
BroTexHonornyeckne n3obpeTeHnst 4ensTcs Ha TP KaTeropun: NpoLLecchl Co3naHus 1
MOAMMKALUN XKMBbIX OPraHNM3MoB U Bronormyeckoro MaTepuana, pesyrnbTaThl Takux
MPOLIECCOB M WUCMOMNb30BaHNe Takux pe3ynbTaTos®.

BunoTtexHonorusa

B ctatbe 2 KoHseHyuu o buonoaudeckom pasHoobpasuu (1992 r.) aTOT TEpMUH onpeaenseTcs
Kak «/10600 8ud mexHonoauu, cesi3aHHbIl C UCMOIb308aHUEM bUOI02U4eCcKUX CUCMEM, XUBbIX
op2aHuU3MOo8 Usu Ux npou38o0OHbIX A1 U320MOes1eHUs Ui USMEHEHUS rnpodyKkmoe usnu
rpoueccos ¢ Uesibio UX KOHKpemHo20 Ucronb3oeaHusi». B Hazolckom npomokorne
peaynuposaHusi 0ocmyna K 2eHemu4yecKuM pecypcam U CO8MECIMHO20 UCM0/b308aHUsI Ha
cripagednueol U pagHol OCHO8e 8bI200 Om UX nMpuMeHeHus1 K KoHeeHyuu o 6uonoau4eckom
pasHoobpasuu (2010 2.) ucrionb3yemcs makoe e orpedesieHue, Kak 8 cmamabe 2.

B cooTBeTCTBUIK C 3asiBfieHMeM NpoaoBONbLCTBEHHOM N CENbCKOXO3ANCTBEHHOW OpraHM3aLUum
(PAO) no 6uoTtexHonormm ot 2000 r.: «[Mpn NogoBHOM LLIMPOKON MHTepMpeTaLnn onpegeneHme
OMOTEXHONOMNN OXBATUT MHOTME METOAbI N TEXHOSOMMK, KOTOPblE 0ObIYHO UCMOMb3YITCA B
CenbCKOM XO35MCTBE M NPON3BOACTBE NPOAOBONLCTBMSA. [Mpn MHTEpnpeTaunm B y3KOM CMbICHE,
KOTOpas paccMaTpuBaeT TONbKo HoBble MeToabl AHK, monekynapHyto 6uonoruto u
penpoayKTUBHbIE TEXHOSOMK, onpeaeneHne GUOTEXHONMOMMN OXBaThIBAET PS4 Pa3NYHbIX
TEXHONOMI1, TakMNX, Kak reHHast MHXXeHepusa 1 nepegaya reHos, paclumndposka OHK n
KIMOHMPOBaHME PaCTEHUIA U XXUBOTHbIX» 10,

TepMuH «CoBpeMeHHas BUOTEXHOMOIMA» TakkKe onpenensieTcs B ctatbe 3 KapmaxeHcKo20
rnpomokona o buobe3onacHocmu Kk KoHeeHyuu o buornoaudeckom pa3Hoobpa3uu, KOTopbIn Bbin
npuHAT B 2000 r., KaK «NpUMeHeHne:

a) MeTodoB in vitro ¢ NCNONb30BaHMEM HYKITEMHOBbLIX KMCIOT, BKNHOYAs pEKOMOUHAHTHYHO
nesokcmpnboHyknenHosyto kncnoty (AHK) 1 npamyto MHbEKLUMIO HYKNENHOBBIX KACIIOT B KNETKU
UNu opraHennbl, unn b) MeTo4oB, OCHOBaHHbIX Ha CIIMAHMM KNETOK OPraHM3MOB C pasHbiM
TaKCOHOMWYECKMM CTaTyCOM, KOTOPbIV NO3BONSIET NPEOAONETb ECTECTBEHHbIE
dusnonornyeckne penpoayKTMBHbIe N pekoMbnHaUMOHHbIE 6apbepbl U KOTOPbLIE HE
ABNAOTCHA MeTo4aMu, TPaAULNOHHBIMU ANS BbIBEOEHUSA U CENEKLMNY.

OpraHusaumst 3KOHOMUYECKOro coTpyaHndecTsa u passutng (O3CP) ucnonb3yet HamepeHHo
LUMPOKOE onpeaeneHne, oxaaTbiBaloLLiee BCIO COBPEMEHHYIO BUOTEXHOMOr0, a TaKkke MHorne
TPaAMLMOHHbBIE I NOrpaHUYHbIe BUAbI AeAaTenbHocTU. K G1MoTexHomnormm oTHocuTCa
«MPUMEHEHUE HayKu U MEeXHUKU K XXUBbIM Opa2aHuU3MaM, a makxe K ux Yyacmsim, npodykmam u
MOOesIsM, C Uerbio USMEHeHUS XKUBbIX UIU Hexusbix Mamepuarios 0551 co30aHusi 3HaHud,
moeapoe U ycriye» 8 codemaHuu ¢ nepedHeM BMOTEXHONOrMYECKMX METOAOB, BKITHOYAIOLLMX,
cpeau npo4vero, TEPMUHbI «reHHast MHXXeHepus», «pepMeHTauns ¢ UCNorib3oBaHNEM
BropeakTopar, «reHHas Tepanusa», «6uonHgopmaTuka» u «kHaHoémotexHonorus» ',

8 Cratbs 3.1 AupekTusel 98/44/EC EBponerickoro napnameHTta n Coseta Esponbl o1 6 niona 1998 r. o
NpaBoOBOW OXpaHe BUOTEXHOMOMMYECKMX N306PETEHMN.

9 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

10 3asenenne PAO o GuotexHomnornm, 4OCTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.

" CwM. onpepaeneHne 1 NosHbIN NepeyeHsb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm
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BOHHCKMe pyKkoBoAsiLiMe NpuHLUNbI No o6ecneyeHno A4OCTyNna K reHeTUYeCKUM
pecypcam U COBMECTHOro UCMOJIb30BaHUsl Ha CNpaBeAsIMBOM U paBHOM OCHOBE BbIrog
OT UX NPUMEHeHuUsA

BoHHCKMe pykoBoasiLLME NPUHLMMBI N0 obecnedyeHunto 4oCTyna K reHeTUYECKNM pecypcam U
COBMECTHOrO UCMONb30BaHUS Ha CNPaBEANMBOM U PAaBHOM OCHOBE BbIFOZ OT UX MPUMEHEHWS
6binu npuHsamsl 8 2002 2. KoHgepeHuyuel CmopoH KoHgeeHyuu 0 6uosioau4eckom
pasHoobpasuu dris pykosodcmea 8 peasnusayuu coomeemcemeayrwux nooxeHul cmameu
8(j), 10(c), 15, 16 u 19 KoHeeHuyuu, kacarouwuxcs 0ocmyrna K 2eHemu4yeckuMm pecypcam u
CO8MECMHO20 UCMOb308aHUSs 8b1200. PykoBoasaLmMe NPUHLMNBI HOCAT OOPOBOSBbHbIN
XapakTep 1 agpecoBaHbl LUMPOKOMY KpYry 3anHTepecoBaHHbIX CTOPOH'2. OHM oxBaTbiBalOT
npoueaypHble U pernaMmeHTUpyoLne acnekTbl, B YaCTHOCTU, NpeaBaputenbHoe 060CHOBaHHOE
cornacue, v onpegensioT AeHeXHble U HeleHeXHble hopMbl Bbiroa ™.

MexaHun3m nocpegHuyecTBa

CornacHo rnoccapwto, ncrnonbdyemomy Nporpammon OOH no okpyxatowen cpeae (KOHEIM),
nog MexaHn3mMoM nocpeaHnYecTsa n3HavyanbHO NOHUMaNcsa pUHaAHCOBbLIA MEXaHWU3M, Npu
KOTOPOM yyacTBytoLme 6aHkM 0OMEHNBAOTCH YeKaMM U BEKCENSIMU U OEHEXHbIE pacyeTbl
NPOBOAATCA TONbKO B OTHOLUEHWM YACTOrO canbdo. B HacToswee Bpems 3HavyeHne TepMmnHa
ObIN0 paclmpeHo 1 BkNtoYaeT Nbyo opraHn3aumnio, KoTopas CBOAUT BMECTE NOCTaBLUUKOB U
notpebutenen ToBapos, ycnyr unm nidgopmaumm, obecneunsasi Takum o6pasom cooTBETCTBUE
Mexay cnpocom u npegnoxeHnem. B cootBetctBuM ¢ KBP 6bIn co3aaH mexaHnsm
nocpeaHnyecTBa aAnga obecnedeHns OCTyna BCEX rOCYyAapCTBEHHbIX OpraHoB K MHopMaummn n
TEXHONOormam, Heo6xoaUMbIM UM NSt OCYLLLECTBNEHNS AeATeNbHOCTM B obnacTtu
6ropasHoobpasna ',

KOAM(bMuMpOBaHHbIe TPaaAUUNOHHbIE 3HAHUA

«KogudunumposaHHble TpaaULMOHHbIE 3HAHUSA» OTHOCATCH K « TPAAULMOHHBIM 3HaHUSM,
KOTOpble BOMOLLEHbI B CUCTEMATUYECKOM U CTPYKTYPUPOBaAHHON hopMe, NO3BONSAOLLEN
ynopsaouMnBaTh, OPraHU3oBbIBaTh, KNaccumunpoBaTh 3HaHMS U pacnpeaensiTb UX rno
KaTeropuam Tem Unu uHbIM crnocoGom» '°.

B vactHocTK, B 0BnacTtu TpaguumMoHHOM MeauumHbl 'pynna cneunanuctoB No HETPaAULMOHHON
mMeguumnHe BecemupHom opraHnsaumm 3gpasooxpaHeHus (BO3) npoBoauT pasrpaHmyeHme
mexay (a) kognduMpoBaHHbIMKM CUCTEMAMKN TPAaULMOHHOW MEOULMHbI, KOTOpble Obinn
NMMCbMEHHO PaCKPbITbl B APEBHMX CBALLIEHHBLIX TEKCTAX U MONMHOCTLIO OTHOCATCS K cdepe
06LeCcTBEHHOro AOCTOSAHMS, KaK, HanpuMep, alopBeaa, NonyyYnBLlas packpbiTve B APEBHUX
CaHCKPUTCKMX TekcTax'®, unu TpaguumoHHas kutaickas meavumHa (TKM), nonyymsiias
pacKpbITe B APEBHEKUTANCKUX MeauLMHCKMX Tekctax'’; u (b) HekoanduLMpoBaHHbIMU
TPaAULMNOHHBIMU MEANLNHCKUMM 3HAHUSIMW, He 3aOUKCUPOBAHHLIMU MUCbMEHHO 1 BO MHOTUX
crny4vasix He nony4varLmMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 NOKONEHUS B
MOKOMEeHne B yCTHOM Tpaguumn. Tak, Hanpumep, B KOxXHON A3nmn KoguduumpoBaHHbIE CUCTEMBI

12 Cwm. BoHHckue pykoBoasLine npuHUmMnbl, ctaten 1, 7(a) n 17-21.

13 Cwm. BoHHCKMe pykoBoAsLIME NPUHLMNLI, cTaTbh 24-50 n npunoxexue 1.

14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, cM. Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

15 CnncoK u KpaTkoe TEXHUYECKOoe NOsICHEHNE PasnuyHbIX (POpM, B KOTOPbIX MOXHO HaNTW TpaaULMOHHbIE

3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 16 npunoxeHus.

16 AlopBefa npeacrtasnsieT cobor kognuruMpoBaHHY0 cUCTEMY TPaAWULNOHHON MEANLMHDI, NOMYYUBLLYHO
NMUCbMEHHOE PacKpbITUE B BEANYECKUIA NEPUOL, BO BPEMS COCTaBNEHNS apusmmn TekcToB YeToipex Ben (1500-
1800 rr. o H.3.). Hanbonbluee 4yMcno ynoMmHaHui o Hell BCTpeyaeTcs B Pursene n AtxapsaBege.

17 Cunctema TpaguLMOHHOW KATaWCKOW MeauLMHbl Obina nsHayanbHO KoguduumpoBaHa U MMCbMEHHO packpbiTa B
TpaktaTte Xentoro umnepartopa — nepBoM yHAaMEHTaNbHOM, KNacC4Yeckom Tpyae, B KOTOPOM
3aknagpiBatoTcsa ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa NpoAoIiKanacb HECKOMbKO
ctoneTtunin, ¢ 3 no 1 BB. 4O H.9.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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3HaHWI BKIOYAKOT MEAMLMHCKYIO CUCTEMY alopBefbl, KOAM(ULUNPOBAHHYIO B 54 aBTOPUTETHBIX
KHUrax atopBefpbl, CUCTEMY CMOOXO0B, KOANMDULMPOBAHHYIO B 29 aBTOPUTETHBIX KHUrax, 1
TpaguumMio yHaHun T66, kognuduumpoBaHHyto B 13 aBTOPUTETHBIX KHurax e,

lMpoBoanTCA eLle 0gHO pasrpaHUYeHne, a UMeHHO Mexay (i) TPagULMOHHBIMU 3HAHUSIMMU,
KOTOpble KoAMAULMPOBaHLI, T.€. UMEIOT BOMNJOLLEHNE B MMCbMEHHOWN hopme, 1 KOTopble
OTHOCATCSA K chepe 0bLLECTBEHHOrO AOCTOAHUSA, U (ii) TPAOULMOHHBIMW 3HAHMSIMU, KOTOPLIE HE
KOAMULIMPOBAHbI U ABMNSAKOTCA YacTbio YCTHOM TpaaULMK KOPEHHbIX 0bWwnH'®. B gokymeHTe
«CnnCcoK 1 KpaTkoe TeEXHMYECKOEe NOSICHEHUE Pa3fMYHbIX POPM, B KOTOPbLIX MOXHO HalTK
TpagmumoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npuBogmTca 4ONONHUTENBbHOE
o6cyxaeHne kogMULMPOBaHHbLIX TPAAULMOHHBIX 3HAHUIA N HeKoANMMLMPOBAHHbIX
TPaAULMNOHHBIX 3HAHWUNA.

KoHcynbTauum

CornacHo topuanyeckomMy crioBapto brnaka, KOHCynbTaumen SBNAeTcs akT obpalLeHus K
Kakomy-nunbo n1uy 3a COBETOM UMK C LiENbIO Y3HaTb MHEHME 3TOro Nuua (HanpuMmep, K pucTy).

B ogHOM 13 NCTOYHMKOB YKa3blBaeTCA, YTO KOHCYInbTauuAa 03Ha4aeT npouecc obmeHa
MHEHNAMU U MchopmaumeVl. aT0T npouecc He ABnAeTcA OQHOCTOPOHHUM, a npeanonaraeTt
COBMECTHOE MCMNOSb30BaHME 3HAHWUI U MHEHWN. ((KOHch'IbTaLI,VIﬂ» O3Ha4aeT CoTpyAHNYECTBO,
O3HaKoMJ1eHne C MHEeHNEM ﬂperVl CTOPOHbI N OeATENTbHOCTb B COOTBETCTBUN C 3TUM.
CornacHo ApyrmMm UCTOYHUKaAM, NPUMEHUTESIbHO K KOPEHHbIM obLwnHam npouecchl
KOHCyInbTauun 1 nony4yeHna cornacma HocAaTt B3aUMOCBSI3aHHbIN XapakTtep. nOCpe,D,CTBOM
KOHCyﬂbTaLlVIVI nonb3oBaTenn — TpeTbU Nua MoryT I'IpVIVITI/I K MOHUMa@HUIO TOro, 4YTo Tpe6yeTcs1
Aand nonyyeHua cornacma U OT Koro oHo A0JMXHO UCXoauTb, a nuua, npegocrtaendrowimne
cornacue, MoryT nyylle yaCHUTb, Ha YTO UMEHHO OHU NPEeAOoCTaBMNAaAlT CBOe cornacue?.

KoHBeHuus Ne 169 MexayHapoaHon opradmsaumm Tpyaa (MOT) 0 KOpeHHbIX Hapogax u
Hapogax, BeayLmnx nriemeHHom obpas xu3Hu (1989 r.), rmacut, 4To KOHCYNbTaunm NpoBOASATCA
«4obpocoBecTHO U B hopme, COOTBETCTBYHOLLEN 0B6CTOATENLCTBAM, C LiENb0 AOCTMXEHMS
OOrOBOPEHHOCTU UMK COrnacusi B OTHOLLEHWW Npeanaraemblx Mep» (NyHKT 2 cTaTbu 6).

KoHBeHUMA 0 6uoniorm4eckom pasHoobpasumn

KoHBeHumsa o Guonormyeckom pasHoobpasum (KBP) — mexayHapoaHas KOHBEHUMS, NPUHATas B
nioHe 1992 r. B xoge KoHdepeHunmn OOH no okpyxatoLen cpefe u passutmio, COCTOSIBLLENCS
B Pno-ge-XKanenpo, bpasunus. B cootBeTcTBUM CO cTaThen 1 uensamm KoHBeHUMN 9BAS0TCA
«COXpaHeHne BMonorn4eckoro pasHoobpasusi, yCTom4nBoe NCNonb30BaHNE €ro KOMMOHEHTOB U
COBMECTHOE MOofy4YeHne Ha CnpaBeasiMBov 1 paBHOM OCHOBE BbIrOf, CBSI3aHHbLIX C
MCNONb30BaHWEM reHETUYECKNX PECYPCOB, B TOM YMUCIe NyTeM NpeaocTaBneHns Heo6XxoaAnmoro
AOCTyNa K reHeTUYECKNM pecypcaM M NyTeM Hagnexallen nepegadm CoOOTBETCTBYIOLLMX
TEXHONOIMN C Y4eTOM BCEX MpaB Ha Takne pecypcbl N TEXHOMOIMK, a Takke NyTeM JOSIKHOMO
duHaHcuposaHusi». OHa BcTynuna B cuny 29 gekabpsa 1993 r.

18 KHnru Takvmx Tpaguuuii, Kak aropBega, cucteMa cuaaxoB M yHaHu TMGO, yNmOMUHAKTCS B Ka4ecTBe
aBTOPUTETHbLIX UCTOYHUKOB B NMepBom pasgene 3akoHa MHamm 1940 r. o nekapCTBEHHbIX U KOCMETUYECKMX
cpeacTBax Ne 23 (B pef. 3akoHa O nekapCcTBEHHbIX N kocmeTudeckunx cpeacrteax 1986 r. Ne 71). Cm. nepeveHb
CYLLECTBYHOLLMX OHMaNHOBLIX 623 AaHHbIX, coaepXKalux MHopMaLmIo Mo AOKyMeHTaumum B ob6nactu
TpaanumoHHbix 3HaHu (WIPO/GRTKF/IC/3/6), nyHkT 8. Cm. Takke Karin Timmermans v Togi Hutadjulu,
Cornawenne TPUMC u papmauesTryeckue npenapatbl: OtyeT 0 cemuHape ACEAH no Bonpocam
Cornawenua TPUMC un ero BNusHUS Ha hapMaLeBTUYECKYO NPOAYKLMIO, CTp. 45.

19 BbictynneHue generaumm KaHagel. Cm. OtyeT o BTopon ceccun (WIPO/GRTKF/IC/2/16), nyHkT 131.

20 Teppu Axke, MNyTn 1 NpaBuna — pykoBoACTBO KMHEMaTorpaducTa no B3anMoAenCTBUIO C KOPEHHBIMM
HapoAdamu, UxX KynbTypour U KoHUenumamu, cTp. 51.
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CTpaHa NpoucXoXaeHUs reHeTUYeCKUX PecypcoB

B cooTtBeTcTBUM CO cTaTben 2 KoHeeHUuu o buonoeudeckom pa3Hoobpasuu (1992 1.) «cTpaHa
NPOUCXOXOEHUSA reHeTUYECKNX PECYPCOBY» O3HAYaeT «CTpaHy, KoTopas obnagaeTt aTuMm
reHeTUYeCcKMn pecypcamu B ycrioBusx in-situx». [dpyrne onpegeneHns BknoYaroT
reHeTMYecKne pecypchl B ycrioBusx ex-situ. Hanpumep, ctpaHa nponcxoxaeHus
onpepensetca B ctatbe 1 peweHusa Ne 391 AHackoro coobLecTsa 0 pexmme goctyna K
reHeTu4ecknm pecypcam (1996 r.) kak «cTpaHa, koTopasa obragaeTt reHeTM4eCKuMM pecypcamm
B yCNoBu4X in-situ, BKMoyasa Te, KOTopble, HAXOOACh B YCMNOBUSX in-situ, B HacTosLWee BpeMs
HaxogATCs B YCNOBUAX €X-Situy.

CtpaHa, npegocTaBnfaoLas reHeTu4ecKkmne pecypcChbi

B cooTtBeTcTBUM CcO cTaTben 2 KoHBeHUun o Gronormdeckom pasHoobpasmm (1992 r.) «ctpaHa,
NpeaoCTaBnAaoLLasi reHETUYECKNE PEeCypCbl» 03HAYaeT «CTpaHy, NpegoCTaBNALLYO
reHeTM4eckme pecypcbl, COOpaHHbIe M3 UCTOYHMKOB in-situ, BKNtoYas nonynsiumMm Kak AMKux, Tak
N O4OMALLHEHHbIX BUAOB, MO0 NOyYEHHbIE U3 NCTOYHMKOB €X-Situ, HE3aBUCMMO OT TOrO,
NPOMCXOOAT OHM U3 3TOWN CTPaHbl UNN HETY.

KynbTypHas o6wmHa

«CoumanbHas obLnHa» onpeaensaeTcs Kak Kpenko CniodYeHHas counanbHas eauHmua, YneHbl
KOTOPOW UCMbITbIBAKOT CUITbHOE YyBCTBO €4MHCTBA U CONUOAPHOCTU U KOTopas oTnnyaeTcs ot
OpYrnx OBLWWH Hanmunem cob6CTBEHHOM KyNnbTypbl UK KyNbTYpHOro obpasua nmbo BapnaHToM
pPOAOBOW KynbTypbl.2!

KynbTypHoe pa3Hoobpa3sue

B cooTtBeTcTBUM ¢ KOHBEHUuel 06 oxpaHe u rnoowpeHuu pasHoobpasusi ¢hopM KyrbmypHoO20
camossbipaxeHus (2005 r.) OpraHusauumn O6beanHeHHbIX Haumin no Bonpocam obpasoBaHus,
Hayku n kynbTypbl (KOHECKO), kynbTypHOE pa3Hoobpa3une o3HavyaeT MHoroobpasune opm, ¢
MOMOLLLbIO KOTOPbIX KyNbTypbl Fpynn 1 o6LWeCTB HAX04AT CBOE BblpaXeHue. ITn hopmbl
CaMOBbIpaXXeHVA NepeaaroTcst BHyTPW rpynn n obLecTB n Mexay HAMKN2,

BbipaxeHus KynbTypbl

B KoneeHuyuu 06 oxpaHe u noowpeHuuU pazHoobpasusi popmM KyrnbmypHO20 caMOo8bIpaxeHusi
(2005 r.) Opranmsaumm O6begMHEHHbIX Haumii no Bonpocam 06pa3oBaHust, Hayku U KynbTypbl
(FOHECKO) BbipaxeHus KynbTypbl ONPeaensitoTca Kak «Takme opMbl CaMOBbIPaXeHWS,
KOTOpble NpeacTaBnAlT cobon pesynbTaT TBOpYECTBA OTAENbHbLIX ML, rpynn unn obLiecTs u
KOTOpble UMEIOT KyNbTYpHOE coaepKaHne»2s,

KynbTypHOe Hacneaue

Ona uenen KoHeeHyuu 06 oxpaHe 8CEMUPHO20 KybmypHO20 U NpupoOHo20 Hacnedus (1972
r.) OpeaaHusayuu O6beduHeHHbIX Hayul no eonpocam obpasosaHusi, HayKu U Kyrbmypbi
(FOHECKO) KynbmypHbIM Hacrieduem cqHumaromces criedyroujue o6beKkmbl, rnepeyucrieHHble 8
cmamee 1:

(a) namMssimHuKku: npoussedeHusi apxXumeKmypbl, MOHYMEHMarbHOU CKybnmypbl U
JKUBOMUCU, 351IeMEeHMbI Uniu CMpyKmypbl apXeosioeudecko2o xapakmepa, Hadnucu,

21 MpoekT rnoccapus, NPeAnoXeHHbIN Ha COBELLaHNM rpynibl 3KkcnepToB U3 HuaepnaHaos, co3BaHHOM Gopo
HaumoHnanbHon komucenn HugepnaHgos no sBonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 cTatbm 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pa3Hoobpasms hopm KynbTypPHOro
camoBblpaxeHus 2005 r.

23 MyHkT 3 cTatbm 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pa3Hoobpasms hopm KynbTypPHOro
camoBblpaxeHus 2005 r.
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rnewepbl U epynrbl 371eMeHMo8, KOmopble UMerom 8bl0aruytocs: yHugepcarsbHYyo
UEHHOCMb C MOYKU 3pEeHUs ucmopuu, UCKyccmea unu HayKu;

(b) aHcambriu: epyrnbl U30UPOBaHHbIX UNU 06BEOUHEHHbIX CMpPoeHUl, apxumeKkmypa,
eOUHCMEO urnu €es3b C nel3axem KOmopbix npedcmassisgrom ebl0arulyrcs
yHuUgepcarsibHyto UeHHOCMb C MOYKU 3pEeHUsI UCmopuu, UCKyccmea unu HayKu;

(c) BocmonpumedyamernbHbie Mecma: rnpou3sedeHuUs Yernoeeka unu CoO8MeCMHbIe
meopeHuUs Yernoeeka U npupodbl, @ makxe 30Hbl, 8K/IOHas apxeosioauyeckue
docmonpumedameribHble Mecma, npedcmasnsruue 8bi0atoUyCs yHUBEPCAlIbHYIO
UEHHOCMb C MOYKU 3PEeHUS UCMOopuUU, 3CMemuKu, 3mMHO/I02uu Unu aHmpornonoauu.

KynbTypHas camoObITHOCTb

«KynbTypHasi camobbITHOCTb» YKa3blBaeT Ha Hanu4Me COOTBETCTBUSA MeXAy OOLMHON —
HaUWOHaIbHON, 9THUYECKON, A3bIKOBOW U T.O. — U €€ KYNbTYPHOW XU3HbLO, a TaKkke Ha NpaBo
Kaxkgom obLmMHblI Ha cOBCTBEHHYIO KynbTypy?. KoHeeHuus Ne 169 MexayHapogHomn
opraHunzaumm Tpyga ( MOT) o kopeHHbIX Hapoaax n Hapodax, BegyLux nnemeHHon obpas
XM3HM B HE3aBUCUMBbIX cTpaHax (1989 r.), rnacuT, 4To NpaBUTENBCTBA OOSMKHbI OKa3blBaTb
COOENCTBME NOSTHOMY OCYLLECTBIEHUIO COLMANbHbIX, 3KOHOMUYECKUX U KYNbTYPHbIX NpaB 3TUX
HapPOLOB NPW YBaXKEHUN UX COLMANBbHON U KyNbTYPHOW CaMOBLITHOCTU, UX OBbl4aeB u Tpaguumi
N UX NHCTUTYTOBZ.

KynbTypHble LLleHHOCTH

B ctatbe 1 KoHBeHUMM 0 Mepax, HanpaBrieHHbIX Ha 3anpeLleHne 1 npeaynpexaeHne
He3aKOHHOro BB0O3a, BbIBO3a M Nepefayv npasa COGCTBEHHOCTU Ha KyNbTypHbIE LLIEHHOCTH
(1970 r.) Opranmnzaumm O6begmMHeHHbIX Hawumii no Bonpocam o6pasoBaHust, HAYKK U KynbTypbl
(KOHECKO) kynbTypHbIMM LLEHHOCTAMW CHMTAKOTCA LLIEHHOCTU PENUIMO3HOIo N CBETCKOMO
Xapaktepa, KOTopble pacCMaTPMBaKTCA KaXKabIM roCyAapCTBOM Kak NpeAcTaBnstoLme
3Ha4YeHve AN apxeonorun, JOUMCTOPUYECKOro Nnepnoaa, UCTopumn, NUTepaTypbl, UCKYCCTBa U
HayKu 1 KOTOPblE OTHOCATCH K NEPeYnCIIIEMbIM HXKE KaTeropusim:

a) peakue Konnekumm n obpasubl nopbl U ayHbl, MUHEPaNornm, aHaToMun u
npegMeThbl, NpeacTaBnsaLWLmMe MHTepPeC A4S naneoHTonormu; b) LeHHOCTH, KacarLmecs
NCTOPWK, BKINOYAS NCTOPUIO HAYKN N TEXHWUKN, NCTOPUIO BOWH 1 0BLLECTB, a Takke
CBSAI3aHHbIE C XW3HbIO HALMOHAmbHbIX AeATenemn, MbICIIUTENEN, YY4eHbIX 1 apTUCTOB U C
KPYNHbIMW HaLMOHaNbHbIMU COBLITUSIMU; C) apXeoriorMyeckmne Haxoaku (Bknovast
0OObIYHbIE U TaHbIE) U apPXEONOrnyeckme OTKPbITUS; d) COCTaBHbIE YacTW pacyneHEHHbIX
XyOOXECTBEHHbIX M UCTOPUYECKUX NAaMATHUKOB Y apXeOoSTIOrM4YeCKUX MeCT; €) CTapUHHbIE
npegmeThbl 6onee yem 100-neTHe 4aBHOCTU, TaKME KaK HAOMNUCK, YEKaHHbIE MOHETLI U
neyatu; f) aTHoONornyeckme matepuansl; g) Xy4oXXeCTBEHHbIE LLEHHOCTH, Takme Kak: i)
MONOTHA, KAPTUHbI U PUCYHKWN LLENTMKOM PYy4HOM paboTbl Ha Nto6on OCHOBE 1 13 NIOOLIX
MaTepranos (3a UCKITIYEHMEM YepTexen U NPOMbILLNEHHbIX U3AENWIA, YKPaALLEHHbIX OT
pyKwn); ii) opurnHanbHble NPon3BeaeHUs CKYrbNTYPHOro MCKYCCTBA M3 NHOObIX
MaTepuanos; iii) opurMHanbHble rpaBlopbl, 3CTaMmMbl U iMTorpaduu; iv) oOpurmHanbHble
XyOOXeCTBEHHble NOABOPKN N MOHTaXM U3 NobbIX MaTepmnanos; h) pegkue pykonucum un
NHKYHaOynbl, CTApUHHbIE KHUMM, OKYMEHTbI U U34aHusd, npeacTaBnsowme ocobbiin
NHTEepeC (MCTOPMYECKUIN, XYOOXKECTBEHHbIN, HAYYHbIA, NUTEPaTYPHbIN U T.4.), OTAENbHO
NN B KONNEKUUSX; i) NOYTOBbIE MapKK, HANoroBble U aHanornMyHble Mapku, OTAENbHO NN
B KONNEeKUUsXx; j) apxmebl, BKoYas oHo-, hoTO- U KnHoapxuesbl; k) mebens 6onee yem
100-neTHen 4aBHOCTU N CTapUHHbIE MY3blKallbHbIE MHCTPYMEHTbI.

24 Teszaypyc FOHECKO, cm. no ccblinke:

http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.
KonBeHuust MOT o KopeHHbIX Hapogax 1 Hapogax, BeayLux nrnemMeHHon obpas Xu3Hu, B He3aBUCUMBbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) ctaTbhu 2.

25


http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity
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XpaHuTtenb

tOpugunuecknit cnosapb briaka gaet crnegytollee onpegeneHve XxpaHuTens: «nuo unm
yupexgeHue, KOTopoe COCTOUT Ha NonevYeHnn unm xpaHeHuu (pebeHka, cobCTBEHHOCTM,
OOKYMEHTOB UNun apyrux LeHHocTen)». CornacHo TOMY Xe UCTOYHUKY, «NONeYnTensCTBo»
OTHOCUTCSA K YX04y M KOHTPOSIIO 3a BELLbIO UM YENOBEKOM 4SS NPOBEPKM, COXPaHEHNS Unu
BesonacHocTn. «XpaHutenb» onpegensetcs B OKCopACKOM crioBape aHrmUMCKoro A3blka Kak
«NNLO NN opraHn3aunsi, KOTopoe UNu KoTopas OCyLLEeCTBASET NOnevYnTenLCcTBO Had Kem-nnbo
UNn xpaHeHue Yyero-nmbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HeKTo, KTo obeperaeT 1 OCYLLECTBISAET OXpaHy Uin XpaHeHney». TepMuH
«XpaHUTenb» B KOHTEKCTE TPAOULMOHHbBIX 3HAHWUIN N BbIPaXKEHWI KyNbTypbl OTHOCUTCS K TEM
o6LWunHaM, HapOAHOCTAM, OTAENbHLIM NMLUAaM 1 ApYrMM cyObekTaMm, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOro NpaBa 1 APYron NPakTUKOM COXPaHSAIT, NCNOMb3YIOT U pa3BuBaloT
TpaAVLMOHHbIE 3HAHWS U BblpaXKeHWUs KynbTypbl. OH BbIpaXaeT NoHSATUe, KOTOpOoe OTNnyaeTcs
OT «npaBa COOCTBEHHOCTMY («BrlafeHUsA») Kak TaKOBOro, MOCKOSbKY «XpaHUTENb» nepenaet
4YyBCTBO OTBETCTBEHHOCTU, rapaHTupyloLee, YTo TPaanLMOHHbIE 3HaHUS UMW BblPaXXeHUS
KyNbTYpbl UICNONb3YOTCH TaknMm 06pasoM, 4TO 3TO UCMOMb30BaHWe ya0BNETBOPSET LLEHHOCTAM
OOLWMHBI 1 HOpMaMm 0BbIYHOrO npaea.

OObIYHbIN KOHTEKCT

«OObIYHbIV KOHTEKCT» O3HA4YaeT UCMONb30BaHMEe TPAANLMOHHBIX 3HAHWUIA UK BbIPaXKeHWUI
KynbTypbl B COOTBETCTBUM C TaKOW NOBCEAHEBHOM NPAKTMKOWM OBLMHBI, KakK, Hanpuvep,
00blyHasA NpogaXka MECTHBIMU PpEMECIIEHHUKAMKN KON BblpaXXeHW onbKopa B
mMartepuarnbHom bopmes,

OO6bIYyHOE NpaBo M npoueaypbl

KOpugudeckuin cnosapb bnaka gaet cneaytowee onpegeneHme obbl4HOMO Npaea: «nNpaso,
OCHOBbIBaloLLeecs Ha 00blvasix, KOTOPbIE NPUHATHI B KAYECTBE 3aKOHHLIX TPeOOBaHMI UK
00s13aTenbHbIX NPaBUN NOBEAEHUS; MPaKTMKa U BEPOBaHMUS, KOTOPbIE CTOSb XXU3HEHHO
HeobXxoanMbl 1 NPUCYLLM YaCTW COLManbHO-9KOHOMUYECKOM CUCTEMBI, YTO K HUM OTHOCSITCS TakK,
Kak ecnv bl oHM 6bInv Hopmamu npasax». OBbIYMHOE MPaBO TaKxke onpenerieHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMBI 1 6oree KOHKPETHbIE HOPMbI N NpaBuna,
KOTOpble COXPaHSOTCS U NepeaatoTcsi B yCTHON (hopMe U NPUMEHSOTCS YYpexaeHnsiMn B
pamkax obLLMHbI B LIeNsiX BHyTPEHHEN pernameHTaumm unm pykoBoAcTBa BCEMU acnektaMmm
XU3HU»2". DOPMbI, B KOTOPbIX BOMMOLLEHbI HOPMbI 0BLIMHOIO Npasa, OTNNYaKTCA APYr OT
apyra. Hanpumep, 3akoHbl MOryT ObITb KOAU(PUUMPOBAHHLIMU, MMCbMEHHBIMU U YCTHLIMMU,
YETKO BblpaXXEHHbLIMW UMM UCMOJTHIEMbIMIN Ha OCHOBE TPaAULMOHHONM NpakTukK. Euwe oanH
BaXKHbI 3NIEMEHT 3aKMo4YaeTCs B TOM, AENCTBUTENBHO NN 3TW 3aKOHbI NMPU3HAOTCSA
«ohunumanbHO» HaUWOHaIbHBIMU CUCTEMAMM NpaBa CTPaHbl, B KOTOPOW HaxoauTcst o0LwmHa,
n/vnu cesasaHbl ¢ 3TUMK cucteMamu. Pelnaolmm akTopoM B onpeaenieHMm Toro, UMeT Nnn
HekoTopble 0bbl4an cTaTyc 3akoHa, ABMSETCs To, CUMTaeT Nn nx obLumMHa rpuanYeckm
06a3aTenbHbIMW, UM OHX NPOCTO ONUCHLIBAKOT pearnbHY MPaKTUKY.

HopMmbl 06bIMHOMO NpaBa KacatoTCsl MHOTMX acrekToB »XU3HWU 06LWmMH. OHM onpedenstoT npasa u
006513aHHOCTM YNEHOB OOLLMHBI B OTHOLLEHUW BaXKHbIX aCMEKTOB UX XXW3HW, KyNbTypbl U
MWPOBO33PEHUS: HOPMbl 0BLIYHOrO NpaBa MOryT KacaTbCsl UCMOSIb30BaHUSI MPUPOAHBIX
PecypcoB 1 A0CTyna K HUM; NpaB 1 06si3aHHOCTEN B OTHOLLEHWUM 3eMeflb, BOMPOCOB
HacrneaoBaHUs U UMYLLECTBA; NPAKTUKN JYXOBHOW XXMU3HW; COXPaHEHUs KyNbTYpPHOro Hacneavs

26 TunoBble NONOXEHMA AN HAaUMOHAaNbHbIX 3aKOHOA4ATENLCTB 00 OXpaHe BblpaXkeHUn onbkriopa oT

HE3aKOHHOMO MCMOMb30BaHNs U APYTMX HAaHOCALLMX yepb aencteun, 1982 r., nyHKT 42 vactu .
lMpaBa Ha oxpaHy TPaAMLUMOHHbBIX 3HAHUIA: MOCNEACTBUS MPUMEHEHUST HOPM W MPaKTUK1 06bIYHOro npasa,
CeMuHap-npakTMKyM No BONpocaM NraHnpoBaHWs Hay4HbIX uccnegosaHuii, Kycko, Mepy, 20-25 masa 2005 r.

27
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N CUCTEM 3HAHWUW, a Takke MHOTUX APYrnx BonpocoB2s. Bbicka3biBanock MHEHWE, YTO HOPMbI
06bI4HOro NpaBa OCHOBAHbI HA 0ObIYasiX KOPEHHbLIX HAPOAOB, KOTOPbIE NPAKTUKYHOTCS
TPaANLMOHHLIMU OBLLMHAMM, A TaKkKe CONPSHPKEHHLIMU C HAMU MECTHBIMU CaHKLMSMU 3a
HapyLUeHWe 3TMX HOpM. BOonbLWMHCTBO NpaBumIl, COCTABMAOLMNX HOPMbI 0ObLIYHOTO Npaga,
MUCbMEHHO He 3ahMKCUPOBaHbI U HE SIBNSOTCA €AMHBIMU AN PA3fMYHbIX 3THUYECKMX rpynm.
Pasnuuma mexay HopMamu 0BbIYHOrO NpaBa 3THUYECKUX TPYMN MOXHO OBBbACHUTL TakMMu
dakTopamu, Kak s13blK, 6BrIM30CTb MECT NPOXMBAHUS, NMPOUCXOXAEHNE, UCTOPUS, coumanbHas
CTPYKTYpa 1 akoHoMUKa. OBbl4HOE NpaBO HE CTAaTUYHO, a8 AUHAMUYHO, ero NpaBuna Bpemsi oT
BPEMEHM MEHSIOTCSA, OTpaXas U3MEHEHNS B COLMArbHbIX M SKOHOMUYECKUX YCITOBUAX2,

B psge pabounx gokymeHtoB MKIP ynomuHatoTcs HopMbl 0ObIMHOMO NpaBa 1 npoueaypsbl, a B
HEKOTOPbIX FOBOPUTCH O TOM, YTO OHWU JOSMKHbI Y4MTbIBATLCS NpU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAVLMOHHbBIX 3HAHUIN N TPAAULMOHHbBIX BblPaXXeHU KynbTypbl.

OO6bI4YHaA npakTuKa

O6blvHas NpakTMka MOXeT BbITb onpeaeneHa kak 4esaTeNbHOCTb U BUAbl UCMONb30BaHMS,
KOTOpbIe PErynMpyoT N HaNpPaensoT pasfnyHble acnekTbl Xn3Hn obwmHbl. ObblvHas npakTuka
yKOpeHeHa B 00LLMHEe M NPOSABNSAETCS B €€ XusHeneaTenbHoCcTU. Ee Henb3sa BoCnpuHUMAaTh Kak
OTAeNbHbIA KOANMPULMPOBAHHBIN «3aKOH» KaK TakOBOW3O,

Basa AaHHbIX NO cornaweHusiMm o 6uopasHoobpa3nmn, CBA3aHHbIM C AOCTYNOM U
COBMECTHbIM NOJIb30BaHWEM Bbirogamm

Basza gaHHbix BOUC no CornaweHnsim o 6uopasHoobpasunm, CBA3aHHbIM C JOCTYNOM U
COBMECTHbIM MOSb30BaHMEM BbIrO4aMu1, NpeacTaBnseT CoO0N ANEeKTPOHHY OHMNANHOBYHO
KONMMEeKUMo «PyKOBOACTB MO KOHTPAKTHOM NPakTuKe, PYKOBOAALLMX NPUHLMMOB U TUMOBBIX
NoMnoXeHun B 06nacTn nHTennekTyanbHOW COOCTBEHHOCTU AN UCMOMb30BaHUSA B KOHTPAKTHbIX
cornalweHusix 0 4OCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM MONb30BaHUM BbIro4amu, C
y4yeToM 0cob0oro xapakrepa u noTpebHOCTEN pasnnyHbIX 3auHTEPECOBaHHbLIX CTOPOH,
pasnnYHbIX FTEHETUYECKMX PECYPCOB M pPasnnyHbIX (hOpM Nepedayn B pasnmyHbIX cepax
NnonuTKKM B 06racTy reHeTu4eckmx pecypcoB»®!. B kauecTBe cpeacTBa co3gaHus noTeHumana
OHa HanpasneHa Ha obecneyeHne MHPOPMaLMOHHLIX PECYPCOB ANs Tex, Komy TpebyeTcs
MOMOLLb B OTHOLLEHUN OENCTBYIOLLEN NPaKTUKM B obnactu VIC, goctyna u COBMECTHOrO
NCNONb30BaHWs BbIrOA, U rEHETUYECKNX PECYPCOB, a B KA4ecTBe aMnupuyeckon 6asbl oHa
npegHasHaveHa cogencreoBaTb paspaboTke B BOVC pykoBogaLWMX NPUHLMMIOB MO JOCTYMY K
reHeTMYECKMM pecypcam 1 COBMECTHOMY MOJSb30BaHUIO Bbirogamim®2,

OepuBat

B nyHkTe (e) ctaTtbn 2 Haronckoro npoTokona perynmpoBaHus OCTyna K reHETUYECKUM
pecypcamM 1 COBMECTHOIO UCNONb30BaHUS Ha cripagedniueoll U pagHoOU OCHO8e 8b1200 OmM UX
npumeHeHusi K KoHeeHyuu o buonoeudeckom pasHoobpasuu (2010 r.) npuBeneHo cnegytoulee
onpegeneHve: «[epuBaT» 03Ha4YaeT eCTECTBEHHO BCTpeyarLleecs bnoxmmmyeckoe
coeaiHEHWe, ABMsoLLIEeEeCs pe3ynbTaTtoOM reHeTUYEeCKOn aKcnpeccumn unu metabonuama

28 OObI4YHOE NpaBo, TPAAULMOHHbBIE 3HAHUSA U MHTENNEKTYarnbHas COGCTBEHHOCTL: aHanu3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.

29 Mon Kypyk, «AdpukaHckne HopMbl 06bIMHOMO NpaBa U oxpaHa conbknopay, Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.

30 OObIYHOE NpaBo, TPAAULMOHHbBIE 3HAHUS U MHTENNEKTYyarnbHas COGCTBEHHOCTb: aHanu3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.

3 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, cTp. 4, NyHKT 2; oHNanHoBasi 6a3a AaHHbIX AOCTYMHA MO CChISKE: .
https://www.wipo.int/tk/en/databases/contracts/index.html

82 Cwm. pokymeHT WIPO/GRTKF/IC/44/INF/11.
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BGUONOrNYECKNX UM FEHETUYECKNX PECYPCOB, AaXe €CMNU OHO HEe COAEPXKUT (DYHKLMOHAMNBbHBLIX
eaMHUL, HacNeACTBEHHOCTH.

n pou3BoaHbIe Npon3BeaeHusA

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOM3BOAHBLIE NPOM3BEAEHNSI» OTHOCUTCA K NEpeBogaMm,
agjanTtaumsiM, My3blKarnbHbIM apaHXXUpoBKam 1 ApyruMm nepegenkam paHee CyLecTBOBaBLUMX
npou3BedeHn, KOTOpble B COOTBETCTBMMU C NYHKTOM 3 cTatbn 2 bepHckol KoHeseHUyuu 06
oxpaHe fiumepamypHbIX U XydoxxecmeeHHbIX rpouseedeHuli (1971 r.) oxpaHsoTCa HapaBHE C
Taknumun npoussegeHnsimm 6e3 yuiepba npaBam aBTopam paHee CyLeCTBOBaBLUNX
npounsBedeHnin®, JToT TEPMUH MHOTAA UCMonb3yeTcd B 6onee LWMPOKOM 3HaYEHUN U
oxBaTblBaeT KOMNUNAUUU/COOPHMKN NPOU3BEAEHUI, OXPaHAEMbIX B COOTBETCTBUU C MYHKTOM 5
ctatbn 2 KoHBeHuuu, (a Takke nyHkToM 2 ctatbn 10 CoznaweHus BcemupHoU mopaosol
opzaHu3ayuu (BTO) no mopzoebim acriekmam rpas uHmerssnekmyarnbHol cobcmeeHHocmu
(1994 r.) (Cornawexuns TPUIMC) n ctatben 5 Jorosopa BONC no aBTopckomy npasy (1996 r.)

(OAM))*.

B 3TOM cMbICne TepMKH «NPOM3BOAHOE NPOM3BEAEHNE» BKITIOYAET KOMMUNSALUN AaHHbIX UK
WHbIX MaTepuarnoB B MallMHOYUTAEMON UMK HOW chopMe, KOTopble No Noaoopy U
pacnosioXeHWio MaTepuanos NPeacTaBnsAoT coboi pe3ynbTaT MHTENNEeKTyarnbHOro
TBOpYecTBa%*. [MpousBeaeHus, npeacTaBnstoLme cobor KOMNUNALMIO U COOPHUK,
OXPaHSTCS B COOTBETCTBMU C BepHCKoM KOHBEHLMEN Hapsiay ¢ NPOYMMU NPOM3BOAHbLIMU
npousseneHnsIMI. 3

JNInyHoe HenmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaTL NPaBO TPETbUX MWL, Ha
co3gaHue Npou3BoaHOro npousseneHns. Moatomy gaxe B criyyae, eCnv no JoroBopYy Mnu
3aKOHY NMLIO BrpaBe BHOCUTb M3MEHEHWS B NPou3BeaeHme U NCnosb3oBaTh ero ans
CO3[aHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATbL BCAKOMY
N3BpaLLeHNto Npon3BeaeHNsi, CoCOOHOMY HaHeCTU yLepb penyTauum aBTopa.

B HekoTopbIX topUcOnKLMAX onpeaeneHne nponsBoaHbIX NpousseneHuin buino nepepabortaHo
NPUMEHUTENBHO K TPAANULMOHHBIM BbIPXXEHUSIM KyNnbTypbl. B cooTBeTCTBUM C TUXOOKEAHCKUM
pervoHanbHbIM TUMOBLIM 3aKOHOM 06 OXpaHe TPagULMOHHbIX 3HAHWUI U MPOSIBNEHWI KyNbTypbl
(2002 r.) aToT TepMuH 0603Ha4aeT nobown pesynbTaT MHTENNeKTyanbHOro TBopYecTBa uUnm
MHHOBALWUKN, CO34aHHbIN HA OCHOBE UMK 3a CYET TPaaULMOHHbBIX 3HaHUA UIK BblpaXXeHnn
KynbTypbl. 3’

MocsiratenbcTBO

B cooTtBeTcTBMM CO cTaTbeln 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIx rpoussedeHull (1971 r.) TEpMUH «nocsAraTenscTBO» 0603Ha4aeT yuepd
4YecTu Unu penyTaumm aBTopa. ATOT TEPMUH OTHOCUTCS K AENCTBUSAM, KOTOPbIE HE SABMNSAOTCS
haKkTU4eCKMM n3MeHeHnem cobCTBEHHO NPOM3BEeaEHNS NN BMeLLAaTeNbCTBOM B Hero. OH
0603HayaeT AeNCTBUE «B OTHOLLEHUWN» NPOU3BEAEHMS. TEpMUH «MnocsAraTenbCcTBO» Obin
AobaeneH B KoHBeHUMO Ha Bproccenbckor KOHhepeHLMM NO NEPECMOTPY C LIENbI0 OXBaTUTb
Takoe Ucrofb3oBaHue Npou3BeaeHusl, koTopoe HaHocuT yuep6 aBTopy. OH OTHOCUTCS K

33 MyHKT 3 cTaTbn 2 BepHckon KoHBeHUMK. «[lepeBoabl, aganTaumm, My3blkarbHble apaHXMpoBKU U apyrue
nepegenku nuTepaTypHOro Unm XyaoXeCTBEHHOIO NMPON3BEAEHNS OXPaHSAIOTCS HapaBHE C OpUIMHaNbHbIMU
npousseneHunsimun, 6e3 yuiepba npaBam aBTopa OpUrMHANBLHOIO NPOU3BEAEHUS».

34 My6nukauus BOUC «PykoBoacteo BOUC no porosopam B 06n1actv aBTOPCKOro npaea M CMEeXHbIX NpaB u
["moccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», BOUC.

35 MyHkT 5 cTatbn 2 bepHckon KoHseHumu, nyHKT 2 ctatb 10 Cornawenuna TPUMC, ctatba 6 Jorosopa no
aBTOPCKOMY Mpas.y.

36 CMm. Cam PuketcoH n IxxenH C. M'mH3bypr, MexayHapoaHOe aBTOPCKOE NpaBo U CMeXHbIe NpaBa — B paMKax v
3a pamkamu BepHckort KonBeHumn, Oxford, Vol. |, p. 485.

87 TUXOOKEaAHCKMIA pernoHanbHbI TUNoBon 3akoH oT 2002 r. 06 oxpaHe TpaAULMOHHBLIX 3HAHUI N MPOSABEHNIA

KynbTypbl, 4acThb |. 4.
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cuUTyauusim, Korga npousseneHve coobLaeTcs Takum obpasom, YTO 3TO HAHOCUT Bpes,
aBToOpy3:.

PackpbiTble TpaAULMNOHHbIE 3HAHUSA

«PacKpbITble TPagMUNOHHBIE 3HAHMA» OTHOCATCS K «[TPaAMLMOHHBIM 3HAaHUAM, KOTOpPbIe
OOCTYNHbI NMUaMm, He ABMASOWUMCS YieHaMN KOPEHHOM UM MECTHOMN OBLLMHbI, KOTopas
paccmMaTpuBaeTCs Kak ‘HocuTenb' [TpaguuUoHHbIX 3HaHUn]. Takue [TpaauuMoHHbIE 3HaHKS]
MOryT ObITb 4OCTYMHBLIMW ANS LWMPOKOW NyOnnKn, 4OCTYN K HUM BO3MOXEH NOCpeaCcTBOM
maTepuarnbHbIX LOKYMEHTOB, IHTEpPHETa 1 NPOYNX BMAOB TENEKOMMYHUKALWIA 1 3aNMCK.
[TpagMuMOoHHbIE 3HAHMS] MOTYT ObITb PacKpbITbl TPETBMM NLLAM UNKU NULAM, HE SBMSOLLMMCS
YneHamMmn KOPeHHbIX U MECTHbIX OOLLUWH, OTKyAa 6epyT Havano [TpaguunoHHbIe 3HaHUs], C
paspeLleHNs KOPEHHbIX U MECTHbIX OBLLMH UK 6e3 oHoro» .

B nokymeHTe « CnNm1CoK 1 KpaTkoe TEXHUYECKOE MOSICHEHNE PasrinyHbIX OPM, B KOTOPbIX MOXHO
HanTn TpaguumoHHble 3HaHnsa» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcst 4ONOAHUTENBHOE
o6cyXaeHne packpbITbiX TPAOULMNOHHBIX 3HAHWUA 1 HEPACKPbITbIX TPAAULMOHHbBIX 3HAHUN.

PackpbiTne

CornacHo topugunyeckomy crioBapto bnaka, «packpbiTve» o3HayaeT BbisiBNieHNe (bakToB Unm
akT unu npouecc obHapogoBaHMA TOro, YTo ObINO HEN3BECTHO paHee. B cdepe aBTOpCKOro
npaBa TEPMUH «PacKpbITUE» MOXET 03Ha4YaTb obecneyveHne Toro, YTobbl LWMpokas nybnvka
BrepBble Nony4vuna AocTyn K nponsseneHnto. MNepeas nybnukauns nponssegeHns SBnaeTcs
OLHOW — HO HEe eANHCTBEHHOW — N3 (POPM pacKpbITULA, MOCKOMbKY pacKkpbiTUe Npon3sBeeHUn
MOXET Takke NPoMCXoauTb NyTemM LENCTBUN, HE CBA3AHHLIX C KOMMPOBaHWEM, Hanpumep nyTem
ny6nnyYHOro NCNONMHEHWsA 1 nepedayn B aomp no nposogam*. B coOOTBETCTBUM C HOpMaMM
MeXA4yHapo4HOro aBTOPCKOro npaesa Npu3HaHWe Takoro npaBa He ABNsieTcs ob6a3aTenbHbIM.

B bepHckol koHeeHUUU 06 oxpaHe numepamypHbIX U XyO0XXeCm8eEHHbIX npou3eedeHuli

(1971 r.) roBoputca 06 MCNOMNBb30BaHUKN NYOANYHO PACKPbITbIX NPOM3BEOEHUIN B KOHTEKCTE
WCKIIOYEHMI, NPY 3TOM aBTOP UMEET NPaBO PacKpbITb OOLLECTBEHHOCTN CBOE Npomn3BeaeHne*!.
B cooTBeTCTBUM C ONpeaeneHHbIMU HauMOHaNbHbIMM 3aKOHaMK «NpPaBo Ha pacKpbITUE»
ABNAETCSH NIMYHBIM HEMMYLLIECTBEHHbBIM MPaBOM.

TpeboBaHusA 0 packpbITUK

PackpbIThe SiBNSIETCA 4acTbio OCHOBONMONAratoLWwero npuHUmMna naTeHTHoro npasa“2.

B cooTteeTcTBMM CcO cTaTbel 5 [loroBopa 0 nateHTHon koonepauun (PCT) nateHTHoe
3aKOHOAaTEeNbCTBO HanaraeT Ha NAaTEHTHbIX 3asBuUTenen obLlee 06s3aTENbCTBO «packpbieamb
u3obpemeHusi 30cmMamoyYHO SICHO U MOJIHO, YMOobbI u3obpemeHue Mo2asio bbimb
ocyuwiecmerieHo crieyuanucmom e 0aHHou obnacmu». OpgHako «TpeboBaHMe O packpbITUN»
ncnonb3yeTcs B NocrneaHee Bpems B KavyecTse obLLero TepMmnHa NpuMeHnTEeNbHO K pedopmam,
KOTOpble MPOU3OLLNM B NaTEHTHOM 3aKoHOAATeNbCTBE Ha PErMOHarbHOM U HALMOHaNbHOM
YPOBHE, 1 NpeasioKeHNsaM 0 peddopMUPOBaHUN MEXAYHAPOLHOIO NaTEHTHOIo
3aKOHOAATENbCTBA, KOTOPble BYAYT KOHKPETHO HanaraTb Ha NaTEHTHbIX 3asBUTENEN
00653aTENBLCTBO pacKpbiBaTb HECKOIBKO KaTEropui MHpopmMauum, kacarLencst TPaanLMOHHbIX

38 Cm. Cam PuketcoH n IxxenH C. M'mH3bypr, MexayHapoaHOe aBTOPCKOe NMpaBo U CMeXHbIe NpaBa — B paMKax v
3a pamkamu bepHckon koHBeHummn, Oxford, Vol. 1., ctp. 603.

39 Cnuncok 1 kpaTkoe TeXHUYecKoe NosICHEHNE Pa3nnyHbIX hopM, B KOTOPbIX MOXHO HaWTV TPaaWUUMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 npunoxeHus.

40 My6nukauns BOUC «Pykooacteo BOUC no porosopam B 0611acTty aBTOPCKOro nNpaea M CMEeXHbIX Npas,

agMUHMCTPATUBHOE ynpaBneHne KotopbiMu ocyllectenset BOUC, n Moccapuii TEpMUMHOB NO aBTOPCKOMY
npaBy U CMeXHbIM nNpasamy», CTp. 282.

41 Cmamabu 10bis u 11. Cm. Cam PukemcoH u [xelH C. [uH36ype, MexdyHapoOHOe asmopcKoe npaso u
CMeXXHbIe rnpasa — 8 paMkax u 3a pamkamu bepHckol KoHeeHyuu, Oxford, Vol. |., p. 614.

42 Cwm. pokymeHT WO/GA/32/8, cTp. 32 npunoxeHus.
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3HaHWN W/UNN TEHETUYECKNX PECYPCOB, KOr4a OHM UCMONb3YTCA B pa3paboTke n3obpeteHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCS B NaTEHTE UMK 3asiBKE Ha naTeHT*,

B OTHOLIEHMN METOA0B PaCKPbITUSI, OTHOCSILLIUXCSI K FTEHETUYECKUM pecypcam U TpaanLUOHHbIM
3HaHWAM, BbINM PAaCCMOTPEHbI TP LLIMPOKME (PYHKLMNN:

—  packpbiTMe NOGbIX FeHETUYECKNX PECYPCOB/TPAANLMOHHbBIX 3HaHWUI, AENCTBUTENBHO
MCMONb30BaHHbIX B X04€ Co3aaHusi M3obpeTeHuns (onncatenbHas yHKUUS Unm
hyHKLMSA NPO3PAYHOCTU, OTHOCSLLMECS K CAMUM FEHEeTUYECKUM
pecypcam/TpagnuLMOHHbIM 3HAHMSIM U K X B3aMOCBSI3U C M306peTeHmeMm);

— pacKpbITVe AENCTBUTENBHONO UCTOYHMKA FEHETUYECKUX PECYPCOB/TPaaNLMOHHBIX
3HaHUN (PYHKUNS pacKpbITUS MPOMCXOXOEHUS, OTHOCALLAACA K TOMY, IAe Nosny4YeHbl
reHeTM4yecKne pecypcbl/TpaguLNOHHbIE 3HAHUS) — 3TO MOXET KacaTbCsi CTPaHbl
NPOUCXOXAEHMSA (Pa3bACHUTbL, B COOTBETCTBUM C KAKOW HOpUCAMKUMEN Bbin nonyyeH
NCXOAHLIN MaTepuan), unu 6onee KOHKPETHOrO MECTOHAXOXAeHUs (Hanpumep, Ans
rapaHTMM TOro, YTO AOCTYMN K FEHETUYECKUM pecypcam BO3MOXEH, YTO rapaHTUpyeT
BO3MOXHOCTb MOBTOPEHMUS UM BOCMPOU3BEAEHMS N3006pETEHNSA); U

— obecneyeHne obsizaTenbCTBa UM fokasaTenbCTBa NPeaBapUTENBHOrO NOMYyYEeHHOrO
cornacus (pyHKUmna cobnogeHns, 0THOCALLAACA K 3aKOHHOCTM A40CTyna K
reHeTM4yecknm pecypcam/ TpaguLMOHHBIM 3HAHMSIM) — 3TO MOXET NoBMeYb 3a cobown
AOKa3blBaHNE TOrO, YTO FTEHETUYECKNE PECYPCHI/TPAANLMOHHBLIE 3HAHWS,
NCNonb30oBaHHbIE B M306peTeHMI, ObINn NOMyYeHbl U UCMOMb30BaHbl B COOTBETCTBUM C
3aKoHOAAaTeNbCTBOM, MPUMEHMMOM B CTPaHE MPOUCXOXAEHMWS, UNN B COOTBETCTBUM C
ycrnosmusiMm nto6oro crneunanbHOro cornalleHusi, B KOTOPOM OTMEYEHO
npensapuTensHoe 060CHOBaHHOE cornacue, Unu aokasbiBaHWe TOro, YTo nogadya
3asBKN Ha NaTeHT Oblna ocyLecTBreHa B COOTBETCTBMM C NpeaBapuUTesibHbIM
060CHOBaHHbIM cornacuem*4.

Bbinu NnpeanoxeHbl anbTepHaTUBHbIE MEXaHU3Mbl B OTHOLLEHUM TPeGoBaHWii 0 packpbiTUnS,
Ewe ogHa mexxayHapogHas MHMUmMaTuBa B OTHOLLEHMU TpeboBaHWst O packpbiTUn —
npeanaraemas cratba 29bisCoanaweHus BcemupHol mopeaoeol opeaHu3dayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornawueHus
TPWIMC), npeanoxeHHasa ans obcyxaeHns pagom crpaH*.

ﬂ,OKyMeHTMpOBaHMe

B Okcdhopackom cnoBape aHrMMCKOro s3blka COAEPXKUTCA crneaytoLlee onpeaeneHune
OOKYMEHTUPOBaHUSA: HaKoMNMeHue, Knaccugukauma n pacnpocTpaHeHne nHdopmMauuu;
cobpaHHbIV B Xo4e 3Toro matepuan. [JoKyMeHTUpoBaHMe TPagULMOHHbBIX 3HAHWUN MOXeT
BKINIOYATb UX 3anucb, pernctpaumio, otorpadmpoBaHne nnv BOCNPOU3BEAEHNE HA NMEHKE —
BCE TO, YTO COAEPXKUT B cebe aneMeHT (PUKCUPOBaHNS TPaOULMOHHBIX 3HAHW Takum obpasom,
YTO OHM COXPaHATCHA N MOTyT ObiTb AOCTYNHBIMW ANS APYIUX NAL, C LENbI UX MO3HAHWUS.
[lokyMeHTMpoBaHWe OTNNYaeTCcs OT TPaAULMOHHBIX CNOCOBOB COXpaHEHM 1 nepeaayn 3HaHum
N TPaANLMOHHBIX BblPaXXEHUI KyNbTypbl B pamMmKax OOLLMHBbI.

[oKyMeHTUpOoBaHMe UMeeT 0coboe 3HaueHKe, NOCKOrbKY HEPEAKO OHO SBMSAETCA CPeaCcTBOM, C
MOMOLLbI0 KOTOPOrO NH0AMN 3a NpeAenamy TPaaULMOHHOIO Kpyra nosy4yaroT AOCTyn K

43 B oTHoweHnn gononHutensHon uHdopmauum cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus |.

44 Cwm. TexHuueckoe nccnegosaHne BONC oTHocuTenbHO TpeboBaHU NO packpbITUIO MHopMaLmu,
OTHOCSILLIENCA K reHeTUYEeCKMM pecypcam 1 TpaanuUMOHHbIM 3HaHuaM, nybnukaums BONC Ne 786(E), cTp. 65.
B mioHe 2017 r 6bino BbiNyLeHo HoBoe nccnegosaHne BOMC no TpeboBaHusiM, kKacatloLMMcsi packpbiTus
naTeHTHON nHopmaumu, osarnasneHHoe « OCHOBHblE BONPOCHI, CBSA3aHHbIE C pa3paboTkon TpeboBaHnin K
PacKpbITUIO MATEHTHON MHOPMaLUK B OTHOLLEHUN FEHETUYECKNX PECYPCOB U TPAANLMOHHBIX 3HAHUAY;
[ocTynHo Ha: http://wwws.wipo.int/publications/en/details.jsp?id=4194

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE MpeasioXeHue).

46 OokymeHT TN/C/W/52.
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TPaAULMOHHBLIM 3HaHUAM*’. B fokymeHTe «CUCOK M KpaTKoe TEXHUYECKOE MOSICHEHWE
PasnuyHbIX POPM, B KOTOPbIX MOXHO HANTW TPAAMLNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npuBogutcs 4ONONHUTENbHOE 06CYXAeHNEe JOKYMEHTUPOBAHHbIX
TPaAVLMOHHBIX 3HAHWUIN Y HEAOKYMEHTUPOBAHHbIX TPAANLMOHHbBIX 3HAHWUN.

OornxHasn OCMOTPUTEJIbHOCTDb

KOpugundeckun cnosapb «Black’s Law Dictionary» gaet onpegeneHve 4omKHON
OCMOTPUTENBHOCTU KaK pasdyMHOM OCMOTPUTENBHOCTM, OXXMAAEeMOK OT Nnuua, CTpeMSLLEerocs
BbIMNOSTHUTL NPaABOBOE TpeboBaHMe N 0693aTENLCTBO, U OOLIYHO MPOSIBNIAEMON TaKUM JTULIOM.

CnpaBeAnMBoe BO3HarpaxpgeHue

CnpaBennuBoe Bo3HarpaxaeHue o3HavyaeT BO3HarpaxkaeHue, BbinnadnBaemoe 3a
onpeaeneHHble 4eNCTBUS, KOTOpble Oblf OCYLLECTBEHbI B OTHOLLEHUN NPON3BEAEHMS UMK
06bEeKTa CMEXHbIX NpaB, B CYMME N Ha YCINOBUSIX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccmaTpuBaTbCs Kak 0OblYHbIE KOMMEPYECKME CTaHAAPThI B Cryyae, ecnv Bnagenew,
ABTOPCKOro NpaBa UM CMEXHbIX NpaB NPeaoCTaBui pa3peLleHNe Ha OCYLLIECTBIIEHME 3TOrO
aenctems. Takoe BO3HarpaxaeHue obbl4HO BbinNnavymMBaeTcs B criyvasx, koraa
MMYLLECTBEHHbIE NMpaBa CBEAEHbI K NPaBy Ha BO3HarpaxaeHue (M B LLENoM NPMMEHSAI0TCA Ha
OCHOBaHuM HeJo6poBONbHOW NuueH3nmn)*8. [Joeogop BOUC o ucrnonHeHuUsm u gpoHo2pammam
(1996 r.) (ON®P) B nyHkTe 1 cTaTbk 15 npegycmaTtpumBaeT, YTO UCMOSNTHUTENW U NPOM3BOSUTENN
doHOrpaMm Nonb3yTCA NPaBOM Ha €4MHOBPEMEHHOE CrpaBeaiMBOe BO3HarpaxaeHue 3a
NPsIMOE UIM KOCBEHHOE UCMNOMb30BaHMe hoHOrpamm, onyGrMKOBaHHbIX B KOMMEPYECKNX
uensax, ona agupHoro BewaHnsa nnm nboro coobeHnsa anga sceobulero ceegeHuns. Tem He
MeHee, cornacHo nyHkTy 3 ctatbun 15 nwbasa [JorosapuBatowasca CTopoHa MOXET OrpaHNYnTb
9TO NpaBO MY — NpU YCIroBUW, YTO OHa cAenaeT oroBopky K [loroBopy — oTka3aTbCsi OT €ro
NPUMEHEHUS.

UcknrovyeHUus

TepMUH «UCKNIOYEHNsI» yCTaHaBNMBAET OrPaHUYEHNsI Ha UCNONb30BaHNE NPOU3BEAEHNS,
OXpaHAemMoro aBTOpCcKkMM rnpaBoMm. VICKnoyeHns B NepByto ovepeib KacalTca OeNCTBUA Mo
OTHOLLEHUIO K OXpaHSEMbIM 3rieMeHTaM. VIHOr4a NoHATME «UCKITIOYEHUSA» OXBaTbiBaeT
3aKoHoAaTenNbHbIe peLleHns (Hanpumep, TEKCTbl 3aKOHOB UKW CyAeOHbIX peLleHnii), B
COOTBETCTBMU C KOTOPLIMW MOHOMOMNKWSA BragenbLa nepectaeT pacnpocTpaHATbCA Ha
onpegeneHHble OpUrMHarbHble NPO3BEAEHNS, OQHAKO B LLeSIOM 3TO OTHOCUTCS K
onpeaeneHnto Toro, Kakne Buabl MCNOMb30BaHMSA OXPaHAEMbIX AN1IEMEHTOB He TpebytoT Hu
BblJauun pa3peLleHusi, H1 BbiNnaTbl Bo3HarpaxaeHuns*?. B bepHckon KoHBeHLMn 06 oxpaHe
nuTepaTypHbIX U XygOXeCTBEHHbIX NponsseaeHni (1971 r.) npeaycMoTpeHo NpUMeHeHne
TPEeXCTyneH4YaTon NpoBepKM A onpeaeneHns BO3MOXHOCTU paspeLleHns UCKNoYeHni: (i)
WCKITIOYEHME MOXET pacnpoCTPaHATLCS MWL Ha onpeaeneHHble ocobble criyvau; (i)
WCKIOYEHME HE OOMMKHO NPOTUBOPEUYNTL HOPpMAribHOMY MCNOSb30BaHMIO Npon3BeneHus K (iii)
OHO He JOMKHO YLEeMNSATb He06OCHOBaHHBIM 06Pa3oM 3aKOHHbIE MHTEpPEeCh! BriagensLes
npas®®.

47 OT1y4eT 06 MHCTPYMEHTapuM Mo yNpaBrieHNIo MEXaHN3MaMm1 BAVSHUS UHTENNEKTyanbHON CO6CTBEHHOCTM Mpu
[OKYMEHTUMPOBAHUN TPaAULMOHHBIX 3HaHWUIN 1 reHeTnyecknx pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
NPUINOXEHNSI.

48 My6nukauns BOUC «Pykooacteo BOUC no porosopam B 0611acTty aBTOPCKOro npaea M CMEeXHbIX Npas,

aAMUHUCTPAaTUBHOE yrnpaBneHne KotopbiMu ocylectenset BOUC, n Moccapuii TEpMUMHOB NO aBTOPCKOMY
npaBy 1 CMEXHbIM Npasamy.

49 MccneposaHne «McknoyeHnss n orpaHnyeHnss B aBTOPCKOM MpaBe W CMEXHbIX npasax», MOAroTOBMEHO
Meepom CupuHennu,
WCT-WPPT/IMP/1, 1999 r., cTp. 2.

50 MyHKT 2 cTaTby 9.
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BbipaxeHue pencreuem

«BblpaxkeHus gencTememM» 03Ha4YaEeT BblpaXeHUsa nocpeacTBsomM Tena venosekas'. OHU MoryT
BKMOYAaTb HApPOAHbIe TaHLUbl, JpaMaTypruto 1 XygoXKecTBeHHble hopmbl 06pSL0B U He
HY>XatoTCa B BOMMOLLEHMM B MaTepransHon doopMe, Hanpumep, B xopeorpaguieckom
3anncmns2,

BbipaxeHus cdonbknopa

B Tunoebix nonoxeHusx BONC-FOHECKO (1982 1.) «BblpakeHus onbkriopa» o3HavyarT
NPOM3BEAEHNS, COCTOSILLME UX XapaKTEPHbIX ANEMEHTOB TPAANLMOHHOIO KyNbTYPHOrO
Hacnegus, paspaboTaHHbIX U COXPaHEHHbIX OOLUMHOM CTpaHbl NN OTAENbHBIMA €€
NpeAcTaBUTENSAMMU, OTPaXKAOLNX TPAANLNOHHbIE XYLOXKECTBEHHbIE YasiHUSI Tako OOLLUHbI, B
YaCTHOCTH:

(i) YCTHbI€ BblpaXXeHWUs, B YaCTHOCTM HapOoAHble CKa3aHWs, HapoaHasi No33usa u
3aragku;

(i) My3blKaribHble BblpaXXeHUs, B YaCTHOCTM HApOAHble NMECHU N UHCTPYMEeHTarnbHas
MY3bIKa;

(iii) Bblpa)KeHUs1 AeNCTBUEM, B YACTHOCTU HApOAHbIE TaHLbl, ApamaTyprus u
XyOoXeCTBeHHble (hopMbl 06pAa0B, HE3aBMCMMO OT TOrO, BOMSOLLLEHbI OHW B
MaTepuanbHyto OpMy, UNKN HET; U

(iv)  BblpaxeHus B MaTepuanbHoii popmeSs,

B koHTekcTe MKI'P TepMuHbI «TpaaNLMOHHbIE BbIPAXKEHUS KYSbTYPbI» U «BbIpaXXeHUs
donbKopa» ABASTCA CUHOHUMUYHBIMU U B3aUMO3aMeEHSAEMbIMMU.

CoxpaHeHue ex-situ

B oTHOWeEHMM onpeaeneHnst «coxpaHeHune ex situ» B ctatbe 2 KoHeeHyuu o 6uonoau4eckom
pasHoobpasuu (1992 r.) «ex situ» MoXeT NMOHMMATbCH Kak «KOMMOHEHTbI BUOTOrMYeckoro
pa3Hoobpa3ns BHE X eCTECTBEHHLIX MECT OOUTaHUA Y.

[Jo6pocoBecTHas npakTuka

BbipaxeHune «go6pocoBeCTHasn NpakTuka» UCMONb3yeTCsi B ONPEAENeHHbIX NMONMOXEHNAX
BepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00oxXecmeeHHbIX rpousdsedeHud (1971 r.)
B OTHOLLIEHMM UCKITIOYEHWIA N3 aBTOPCKO-NPaBoOBON oxpaHbl (CM. NyHKT 1 ctatbm 10,
KacarLmncs LMTMpoBaHus, a Takke nyHKT 2 ctatbh 10, kacatowmincs cBobogHoOro
NCNonb30BaHWsi NPoM3BeaeHnn B 06beme, onpaBaaHHOM NOCTABIIEHHON LENblo, B KAYeCcTBe
unntocTpaumm yuebHoro xapakrepa). [ns onpeaeneHus Toro, kakas npaktmka MOXeT
cunTaTbes «gobpPOCOBECTHOMY, CneayeT NPUHATL BO BHUMaHWE KpUTEPUM TPEXCTYNEHYaTOM
npoBepkn®.

MNMpaBa depmepoB

B ctatbe 9.1 MexdyHapoOHo20 dozosopa [1po0080/1IbCMEEHHOU U CE/IbCKOX03AUCMEEHHOU
opaaHu3ayuu (PAQ) o ceHemu4ecKux pecypcax pacmeHuli 0nsi npou3sodcmea
rpodoeosribcmeusi U 8e0eHUsI CeribCKO20 X035licmeanpu3HaeTCa «TOT OrPOMHbIV BKNag,

51 TvnoBble NOMOXeHWS ANs HauWMoHanbHbIX 3akoHo4aTenbCTB 00 oOxpaHe BblpaxeHuh ornbknopa oT
HEe3aKOHHOro MCMNOMb30BaHWUs K APYrMX HaHOCALWMX ywep6b aencteuin, 1982 r., nyHKT 37.

52 TvnoBble NOMOXeHWUS ANs HauWMoHanbHbIX 3akoHo4aTenbCcTB 00 oOxpaHe BblpaxeHui ornbknopa oT
HEe3aKOHHOro MCMNOMb30BaHWUs K APYrMX HaHOCALWMX ywep6b aencteun, 1982 r., nyHKT 37.

53 TvnoBble NOMOXEHWS ANs HauWOHAaNbHbLIX 3aKoOHOAATeNbLCTB 00 OxpaHe BbIpaXeHun ornbknopa oT
HE3aKOHHOTO MCNOMb30BAHWUS U APYIMX HAHOCALLMX yLepb AencTBun, pasgen 2.

54 My6nukauma BONC «Pykoeogcteo BOMC no goroBopam B 06nacTtv aBTOPCKOrO npaBa M CMEXHbIX Mpas,

aAMVHUCTPaTMBHOE ynpasrieHne KotopbiMu ocyliectenseT BOWC, n Mmoccapuii TepMUMHOB NO aBTOPCKOMY
npaBy U CMEXHbIM paBamy», cTp. 289.
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KOTOPbIA BHOCAT 1 6yayT BNpedb BHOCUTb B COXPaHEHUE N pasBUTUE reHEeTUYECKUX pecypcoB
pacTeHW, KOTOpble COCTaBNAOT OCHOBY 41151 NPOM3BOACTBA NPOAOBONBLCTBUS U
CeNbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE N KOPEHHbIE 06LWMHBI U hbepmepbl
BCEX PEMMOHOB MUpPA, 0COOEHHO LLIEHTPOB NMPOMCXOXAEHNSI U pa3HOO0Opasuns KynbTyp».

Cratba 9.2 onpeaensieT «npasa hepMepoB» criegyowmm obpasom: «(a) oxpaHa
TPaAAMLMOHHBIX 3HAHUI, KAcatoLUXCS reHETUYECKNX PECYPCOB pacTeHW ANsi NPOU3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS Cenbckoro xo3ancTtea; (b) npaBo Ha paBHOMpaBHOE yvacTve B
pacnpeaeneHnm Boirog, noslydaembix OT UCMOSb30BaHNS rEHETUYECKNX PECYPCOB pacTeHUI
ON151 NpOM3BOACTBa NPOAOBONLCTBUS U BEAEHWS CENbCKOrO X035MCTBA; U (C) MpaBo Ha yyacTue
B MPUHATMM PELLUEHUI Ha HaLMOHaNbHOM YPOBHE MO BOMNPOCaM, CBSAI3aHHbIM C COXPaHEHNEM U
YCTOMYMBBLIM MCMOSb30BaHNEM FEHETUYECKMX PECYPCOB pacTeHMIN NS NpoM3BOACTBA
NPOAOBONBLCTBUA U BEAEHUSA CENbCKOro xo3ancTea». B ctatbe 2 MexdyHapodHo20 Kodekca
rnosedeHus NpodosoribcmeeHHOU U cenbCKoxossiticmeeHHoU opeaHu3layuu (PAO) npu cbope u
nepedaye 3apoldbiwesol nna3mbl pacmeHuli 3TOT TEPMUH onpeaensaeTcs crneayroLwmm
o6pa3om: «npaBa, BbiITEKalOLLME U3 NPOLLIIOro, HacTosLwero n 6yayuwiero Bknaga oepmepos B
COXpaHeHne, CoOBEPLUEHCTBOBAHME M NPEeAOCTaBeHNEe reHeTUYECKMX PECYpPCOB pacTeHNUN,
0CODEHHO B LIeHTpax NpoucxoxaeHuns / pasHoobpasus. 3Tu npasa npuHagnexar
MexayHapoaHOMy COO6LLLECTBY, BbICTYNatoLLEMY B Ka4eCTBE JOBEPUTENBLHOIO yrnpaBnsaoLwero
B MHTepecax HbIHELWHMX 1 ByayLmx NoKoneHMn hepmepos, B Liensix obecneyeHns NonHom
BbIroabl ANa epMepoB 1 NOAAEPXKKN MPOLOINKEHNSA NX B3HOCOB, a Takke AOCTUKEHUST 0BLLMX
uenen MexagyHapoaHoro npoekta ®PAO No reHeTUYEeCKMM pecypcam pacTeEHUN».

dukcauusa

CornacHo topugunyeckomy crioBapto bnaka, oukcaumnen sensetcsa npouecc unm pesynbTat
3anvcu aBTOPCKOro Npoun3BedeHus B ocazaemon oopme. Pukcaums nponsBeaeHns unm
oObekTa CMeXHbIM NpaB B MaTepuarnbHon oopme (B TOM YMCNE XpaHEHNE B NaMaATh
3NEKTPOHHOr0 YCTPOMCTBA (KOMMNbIOTEPA)), OSPKHA NPOM3BOANTLCA B AOCTATOMHO CTabubHON
dopme n Takum o6pasom, YToObl Ha OCHOBE 3TOro NpPou3BeaeHne NN 06 bEKT CMEXHbIX NpaB
MOXET ObITb BOCNPUHAT, BOCMPOU3BEAEH UK coobLeH Ao BceobLero cBeaeHna®. dukcaums
B MaTepuanbHon popme He Bcerga siBnsieTcst HE00XoaMMbIM YCNOBUEM OXPaHOCMOCOBHOCTH,
ogHako bepHckas KoHBeHUMsA 06 oxpaHe nuTepaTypHbIX U XyO0XKECTBEHHbIX NMPOU3BEAEHUN
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHarNbHbIM 3aKOHOAATENLCTBOM B 0611aCTM aBTOPCKOrO
npaBa pukcaumsa MoXeT GbITb NpeanMcaHa B kadyecTBe Takoro ycrnosusa®s. dukcauus B
maTepuanbHou hopMe TPaAULMOHHBIX BbIPAXXEHWUI KyNbTYpbl MOXET CO3aTb HOBbIE NpaBa
WHTENNeKTyanbHOon COBCTBEHHOCTN Ha TaKyo mKcaumto, U 3TU NpaBa MoryT ObiTb
HEenoCcpeACTBEHHO MCMOMb30BaHbl AN OXpaHbl CaMUX TPALAULMOHHbBIX BbIPaXXEHUIN KyIbTypbl —
Takasi cTpaTerns Ucnosib3oBarnach Afs OXpaHbl APeBHEro HackanbHoro nuckyccrea.®’
Bbicka3biBanocb MHEHNE, YTO U3-3a UCMOMNb30BaHUSI TEPMMNHA KBbIPAXKEHNE» MOXET
BO3HUKHYTb BrnevaTtneHve, 6yaTto Ans oXxpaHbl TPagULMOHHbBIX BbIPaXXEHWI KyTbTypbl
cyluecTByeT TpeGoBaHue no ux gukcaumum®s.

55 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 06n1acTtv aBTOPCKOro npaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue kotopbiMu ocyllectesnseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npasy 1 CMeXHbIM npasamy», cTp. 290.

56 MyHKT 2 cTaTby 2.

57 Teppu AHke, «HecaHKUMOHMPOBaHHOE BOCTNPON3BEAEHNE HacKarbHOro UCKyccTBa»: TeMaTuyeckue
nccrnepoBaHnsa B 06nacTu MHTENMEKTyanbHOW COBCTBEHHOCTU U TPAAULIMOHHDBIX BbIP&XXEHWUI KYNbTypbl,
BOWC, 2003 r.

58 OTtueT 0 cemHaguaTon ceccum Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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donbknop

B cooTBeTCTBMM C onpeaeneHnemM, cogepammecsa B PekomeHOauuu O COXpaHeHuU
mpaduyuoHHoU Kyrbmypbl u ¢horbkiopa (1989 r.) Opranmsaumm O6beguHeHHbIX Hauun no
Bonpocam obpasoBaHus, Haykn u kynoetypbl (KOHECKO), «donbknop (Mnv TpaguumoHHas u
HapoaHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha Tpaguumusax KynbTypHOro
coobLecTBa TBOPEHUN, BbIPaXXEHHbIX rPYNnon unn nHAnBMAyyMmamMm n npusHaHHbIX B KadecTse
OTpPaXeHUst YasHWIn CooBLEeCcTBa, ero KynbTYPHOM 1 colmnarbHON CaMobbITHOCTY;
ONbKIOpHbIE 06pa3ubl M LLEHHOCTU NepeaaroTcst YCTHO, NyTeM UMUTaLUKN UK ApYTUMK
cnocobamn. Ero dhopmbl BKNOYAKOT, B YACTHOCTW, S3bIK, IUTEPATYPY, My3bIKY, TaHLbl, Urpbl,
Mudonoruo, 0bpsaabl, obblyaun, pemecna, apxXuTekTypy 1 gpyrne Buabl Xy40XKEeCTBEHHOMO
TBOPYECTBAY.

[MepBble NOMNbITKMA 3KCMIMLMTHOIO YperynmpoBaHns BONPOCOB MCMOMNb30BaHUSA TBOPEHUI
donbkropa 6binn NpegnpuHATLI B paMkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSTbKMX CTpaH
(TyHuca B 1967 r., bonueum B 1968 r. (nvwb B OTHOLIEHWUM My3blKanbHOro gonbknopa), Yunu B
1970 r., Mapokko B 1970 r., Amxupa B 1973 r., CeHerana B 1973 r., KeHun B 1975 r., Manu B
1977 r., BypyHaoun B 1978 r., Kot-g'VMByape B 1978 r., 'BuHee B 1980 r., a Takke B TMNnosBom
3akoHe TyHuca o6 aBTopcKOM npase Ans pasBuBarowmxcs ctpaH B 1976 r.) u MexxayHapoaHoOM
aorosope (pa3paboTaHHbli B BaHrn B 1977 r. TekcT KoHBeHUmnn 06 AdpurkaHckon
pervoHanbHOM opraHn3auumn NHTennekTyansHon cobCcTBEHHOCTH, Aanee «KoHBeHUuUs
APOUC»). Bo Bcex aTnx TeKCTax nNpom3eeneHus honbKnopa paccmaTpuBatoTCs Kak YacTb
KyNbTYPHOro Hacrneams Haumm («TpaguuMOHHOIO Hacneansa», «KynbTypHOro Hacrnegusay; B Yunum
— «0OLWEeCTBEHHOro AOCTOSAHMS KyIbTypbl», MICNONb30BaHWe KoToporo TpebyeT nnatbl). Tem He
MeHee MOXHO No-pa3HOMY NMOHUMAaTb 3HaYeHne TepMuHa «OmMbKITop», B KOTOPOM OH
ynoTpebnseTcsa B 3TUX TeKkcTax. BakHbIM aBTOPCKO-NPaBOBbIM 35IEMEHTOM, 06LWMM Ans
npuBeAEHHbIX B 3TUX TEKCTax onpeaenieHnn B COOTBETCTBUM C YKadaHHbIMK 3aKOHaMu (Kpome
Tunosozo 3akoHa TyHuca, B KOTOPOM HE COAEPXKUTCA onpeaeneHus), aBnseTcs To, YTo
ONbLKIOP JOIMKEH ObITb CO34aH aBTOpPaMU, Ybs MMYHOCTb HEM3BECTHA, HO KOTOpbIe
nNpeanonoXUTenbHO ABNAITCS UMK ABRASNUCE rpaxgaHamu ctpaHbl. B KonseHunn APOVC
YNOMUWHAIOTCA TBOPEHUSA «OBLLMHY», @ HE aBTOPOB, YTO pasrpaHUYMBaeT TBOPEHUS PornbKopa
OT Npoun3BeaeHNN, OXpaHAEMbIX TPaAULMOHHBIM aBTOPCKUM npaBoM. B Turnosom 3akoHe
TyHuca onpeaeneHne gonbknopa AaHo C UCNoMb30BaHUEM 060OUX 3TUX anbTepHaTUBHbIX
BO3MOXHOCTEMN M paccMmaTtpuBaeT ONbKIOP Kak TBOPEHUSA «aBTOPOB, KOTOPbLIE
NpeanonoOXNUTENbHO ABNATCA rpaXKgaHamMu COOTBETCTBYHOLLEN CTPaHbI, NN 3THUYECKUX
obwmH». B cootBeTcTBUM C 3akoHOM Mapokko, hoSibKNop oxBaTbIBaET «BCE
HeonybnnKoBaHHbIE NPOM3BEAEHNSI TAKOro pogay, Npu 3ToM 3akoHbl Armkupa n TyHuca He
OrpaHN4YMBalOT OXBaT MNOHATUS «PONBbKIOP» HeonybnnkoBaHHbLIMK Npon3BedeHnsMn. B 3akoHe
CeHerana npucyTcTByeT YeTKoe NOHUMaHWe NOHATUSA PonbKnopa, Kyaa OTHOCATCS Kak
nuTepaTypHble, Tak N XyaoXecTBeHHble npousseaeHns. B Koneenuyuu APOUC v Tunosom
3aKkoHe TyHuca NpegyCMOTPEHO, YTO (PONBbKIOP BKMOYAET U HayyHble paboTbl. BonbWWHCTBO
N3 yKasaHHbIX 3aKOHOB NPU3HAIOT «NPOU3BeAeHNs N0 MOTUBaM PoNbKIopa» B Ka4ecTBe
OTOEeNbHOW KaTeropun NnpousseaeHvi, Ans UCrnosib30BaHNS KOTOPbIX B KOMMEPYECKUX Liernsax
TpebyeTcsa onobpeHne KOMNeTeHTHOro opraHa®®.

dopmManbHOCTb

KOpugudeckuin cnosapb bnaka onpegenseTt hopmanbHOCTb Kak 4EACTBME, B YHAaCTHOCTU B
yCTaHOBNEHHON hOpME U B COOTBETCTBMM C 0ObIYHO NpoLeaypon, KOTOpoe A0SMKHO ObiTb
OCYLLIECTBIIEHO AN AOCTUXKEHNS OnpeaeneHHoro NpaBoBoro pesynbtara. B KoHTekcTe
aBTOPCKOro npaea TeEPMUH «opManbHOCTbLY» 0603Ha4YaeT npoueaypHoe unm
agMuHUCTpaTuBHOe TpeboBaHue, Hanpumep, TpeboBaHne pa3meLLeHns YyBeaOMTEHUS 00
aBTOPCKOM NpaBse, NpeaoCTaBNEHMS KOMUIA UNN PETMCTPaLMKN, KOTOPOE AOMMKHO ObiTb

59 TunoBble NONOXEHUs ANs HAaLUMOHAsbHbIX 3aKOHOA4AaTeNbCTB 06 OXpaHe BblpaKeHWn onbkiopa ot
HE3aKOHHOIO MUCMOMb30BaHWUs N ApYrMX HaHOCALLMX yLlepb aencteui 1982 r., yacTb |, nyHKTbI 5-7.
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BbIMNOMTHEHO B KA4YeCTBE YCMNOBUS A11s NpMobpeTeHns aBTOPCKOro Npaea UM CMEXHbIX Npas,
MONb30BaHWS UMM UM UX OCYLLIECTBMEHUS (BKIoYasi o6ecneyYeHHOCTb NPaBoOBOW CaHKLmeit)® .
B cooTtBeTcTBUM C BepHckon KoHBeHUMen 06 oxpaHe nuTepaTypHbIX U XyO0XEeCTBEHHbIX
npoussegeHun (1971 r.), CornaweHnem BecemmnpHon Toproson opraHmsaumm (BTO) no
TOProBbIM acnekTam npas MHTennekTyanbHon cobctBeHHocTn (1994 r.) (CornawweHne TPUMIC),
Horosopom BOUC no aBTopckomy npasy n JoroBopom BOMC no ncnonHeHmsam un
doHOorpamMmmam nonb3oBaHMe NpaBamun 1 UX OCYLLECTBIEHNE HE CBA3aHbl C BbINOMTHEHMEM KaKMX
6bl TO HM BbINO dopmanbHocTeir®!,

FeHeTHMYeckuin maTepuan

B cooTtBeTcTBUM CO cTaTben 2 KoHeeHYuu o buonozudeckom pa3dHoobpasuu (1992 r.) TepMuH
«reHeTMYeCcKNn matepunan» o3HavaeT «/10b0oU Mamepuar pacmumesibHO20, XUBOMHO20,
MUKPOBHO20 U UHO20 ripoucxoxdeHus, codepxxawiuli QpyHKUUOHaIbHbIEe eOUHUUbI
HacredcmeeHHocmu». Kpome Toro, BbiCKa3blBanoch npeasioxeHve o Tom, 4Tobbl TEpMUH
«reHeTMYECKNI MaTepmnan» NoHMMAICcsa «kak MaTepuan u3 Kakoro Obl TO HY ObIno
B1ONOrMYecKoro NCTOYHMKA, B KOTOPOM €AMHULIbI HACNEeACTBEHHOCTN OKa3biBAKOT BNSHUE UM
BbINOMHAT PYHKLUN» &2,

FeHeTU4Yeckue pecypchbl

B cooTtBeTcTBUM CO cTaTben 2 KoHBeHUun o Gronormyeckom pasHoobpasmm (1992 r.) TepmMuH
«2eHemu4ecKue pecypcbl» 03Ha4aem «2eHemu4decKkuli Mamepuarl, npedcmasnisouwud
hakmuyecKyro unu nomeHyuanbHyto YeHHOCMb.

B ctatbe 1 pewwennsa Ne 391 AHgckoro coobuiecTBa o0 pexmnme AocTyna K reHeTUYeCKNm
pecypcam (1996 r.) gaeTcs WMPOKOE onpeaeneHne «reHeTUYECKNX PeCypcoBy»: «BECb
Buronornyeckmin matepman, KOTopbli COOEPXKUT rEHETUYECKYO MHGAOPMALNIO, UMEIOLLLYIO
peanbHy U NOTeHUManbHY LEHHOCTbY.

B Moccapun MNMpoaoBonbCTBEHHOM U CeNbCKOX03ANCTBEHHON opraHusauum (PAO) no
pbIGONOBCTBY 3TOT TEPMUH ONpeaensaeTcs Kak «3apobllleBas nna3ma pacTeHum, XXMBOTHbIX
Ny Apyrmx opraHnM3moB, cogepallas nonesHble CUMBOSbI, UMeoLL e AeNCTBUTENbHOE NN
noTeHUManbHoe 3HavyeHne. B ogomallHeHHbIX BUAax 3T0 CyMMa BCEX reHeTUYECKMX
KOMOMHaLMIA, NOMYYEHHbIX B NPOLECCe 3BOMOLUNY.

B OPpYrnx npaBoOBbIX AOKYMEHTaX Npu CCbINIKe Ha reHeTU4eCckme pecypcbl NMCMNOJ1b3YIOTCA
pas3nnyHble TEPMUHDbI:

B cmambe 2 MexdyHapodHo2o 0ozosopa PAO o pacmumeribHbIX 2eHemMuU4YeCcKUx pecypcax,
ucrnonb3yembix 051 npou3eodcmea rnpodo8osib.emeust U 8e0eHUs CerlbCKo20 Xxo3slicmea

(2001 2.) «pacmumeribHble 2eHemu4YecKue pecypchl» 03Havarom «obol mamepuar
pacmumeribHO20 MPOUCXOXOeHUS, 8KITrOYas pernpolyKmueHbIl U eezemamugHbil rnocadoyHbil
Mamepuari, codepxauwuti pyHKUUOHaIbHbIe eOUHUUbI HacrnedCmeeHHOCMU .

60 My6nukauna BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO Npaea U CMEXHbIX Npas,
agMWHUCTPATUBHOE yrnpaBsnieHne koTopbiMu ocyllectensieT BOUC, n Moccapuii TepMUHOB MO aBTOPCKOMY
npaBy U CMeXHbIM npaBamy», cTp. 290.

61 MyHkT 2 cTatbn 5 BepHckon KoHBeHumu, nyHKT 1 ctatbn 9 Cornawenua TPUNMC, nyHkT 10 ctaTbm 25
[orosopa BOWC no asTtopckomy npasy u ctatea 20 florosopa BOVC no ncnonHeHnsm u ooHorpammam. Cwm.
Pykosoacteo BOMC no gorosopam no aBTOPCKOMY MpaBy ¥ CMEXHbIM NpaBam, aAMUHUCTPATUBHOE
ynpasneHune KoTopbiMu ocylectensetT BOMC, u noccapuin TepMUHOB, OTHOCSALLMXCS K aBTOPCKOMY Npasy U
CMEeXHbIM npasam, cTp. 291.

62 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTnyecknx pecypcos B KoHBeHUMM 0 Buonornieckom
pasHoobpasun 1 ee B3anMOoCBA3b C (PyHKLMOHANBbHLIM MeXAYHAaPOAHbIM PEXMMOM AOCTYNa U COBMECTHOIO
nonb3oBaHus Bbirogamm), cTp. 8.
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B cmambe 2 MexdyHapoOHo20 kodekca nogedeHusi Onisi cbopa u nepedayu 3apodbiuesol
nnasmbl pacmeHuti PAO (1993 2.) pacmumerbHbie 2eHemu4YecKue pecypcbl ornpedesnstomcs
KaK «pernpoOyKmueHbIU unnu eeecemamueHbIl nocadoyHbIl Mamepuar pacmeHuli.

B nyHkTe 1 (a) ctatbun 2 MexayHapoaHoro npoekta ®AO no pacTUTeNbHbIM U FrEHETUYECKUM
pecypcam (1983 r.) aTOT TEPMUH ONpeaensaeTcs Kak « penpoayKTUBHbIA U BEreTaTUBHbIN
NoCcadoYHbI MaTepuarn cneayoLwmx KaTeropui pacTeHui: i) nCnonb3yemMble KynbTUBUPYEMbIE
BMAbI (CopTa) 1 BHOBb pa3dpaboTaHHble BUAbI; ii) ycTapeslune copTa; iii) NpuMUTUBHBLIE copTa
(mecTHbIe copTa); iv) AMKME N COPHSIKOBbIE BUAbI, UMetowwme 6nmnskoe poacTBo C
KyNbTUBUPOBAHHBLIMW BUAAMW; U V) creunanbHble reHeTudeckme ooHabl (BKNYas SnUTHbIe
PoHAbI M AEUCTBYIOLMNE NNHUM CENEKLMOHEPOB U MyTaHTbl)». MexayHapoAHbIN NPOEKT He
COAEPXUT CChINOK Ha «dYHKLUMOHamNbHbIE eAVHULbI HACNEACTBEHHOCTUY.

Hacnepue (KopeHHbIX HapoAaoB)

TepMUH «Hacnegue KOPeHHbIX HAPOAOBY» (M NPOYNX HAPOAOB) UMK «KYNbTYPHOE Hacneane
KOPEHHbIX HAPOAOB» B LIENTOM OTHOCUTCS K TOMY, YTO OnucbiBaeTca B [Tpoekme npuHyunos u
PYyKOBOASAWUX yKa3aHUU o oxpaHe Hacriedusi KOpeHHbIX Hapodoes (2000 r.), paspaboTaHHOM
Mpenceparenem-goknagymkom NogkomMmccum No NOOLPEHMIO U 3alMTe NpaB YeroBeka r-
xomn Spukon-Mpan [daac. B nyHkTax 12, 13 n 14 PykoBoadALmMX yKa3aHUii cogepxartca
onpegeneHns.

MyHKT 12 rnacuT: «[H]acneane KopeHHbIX HAPOAOB HOCUT KOSINTEKTUBHbIN XapakTep U COCTOUT
13 Bcex 06bEeKTOB, JOCTONPMMEeYaTenbHbIX MECT U 3HAHUIN, B TOM YUCIIE S3bIKOB, OCHOBHbIE
CBOWMCTBA UMK UCMONb30BaHNE KOTOPLIX NepedaeTcs 13 NOKOMEeHWs B NOKOMNEHNe U KoTopble
paccMaTpuBaloTCA Kak Hepa3pbiBHO CBSI3aHHbIE C onpedeneHHbIM HapoaoM Nmbo ero
TeppuTopuen TpaguunuoHHOro NpUpoaononbL3oBaHnsa. Hacnegue KopeHHbIX HApPOOoB Takke
BKITlOMAeT 00BbEKTLI, AOCTONpMMeYaTesibHble MECTa, 3HaHUSA, a Takke nuTepaTypHble Unu
XyLOOXECTBEHHbIE NPOM3BEAEHNSI 3TUX HAPOOO0B, KOTOPbIE MOrYT ObiTb CO3[4aHbl NN BHOBb
obHapyeHbl B OyayLlem Ha ocHOBe ux Hacnegusi». [yHKT 13 rmacuT: «Hacneame KOpeHHbIX
HapOOOB BKMOYAET BCE ABMXUMbIE KYIIbTYPHbIE LLEHHOCTU, KOTOpPbIE OnpeaesieHbl B
cooTBeTCTBYOWMX KOHBEHUMAX FOHECKO; Bce BMAbI NUTEpaTypHbIX UM XyO0XKECTBEHHbIX
NnpounsBeeHnn, TakUX Kak My3blka, TaHLbl, NECHU, LLepeMOHUN, CUMBOIbI N 3HaKW,
NnoBeCTBOBATEbHbIE N NMO3TUYECKNE NPON3BEAEHNS, a TaKkkKe Bce (POPMbl OKYMEHTUPOBAHUA,
npuHagnexawime KopeHHbIM Hapo4aMm Ui BbINOMHEHHbIE UMW, BCE BUObI HAYYHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKMX, MEeOULIMHCKUX, SKONOrMYeCKMUX 3HaHUM U 3HaHW,
CBsA3aHHbIX ¢ BopasHoobpa3snem, BKYas MHHOBALUMM Ha OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, nNekapcTBeHHble CpeacTsa U MeaukameHTbl 1 BUabl NCNONb30BaHWS riopbl U dhayHbl;
HeJBWKUMbIE KYNbTYPHbIE LLIEHHOCTU, Takue Kak CBALLEHHbIE MeCTa KynbTYPHOro, NPUpPOLaHOro 1
NCTOPMYECKOTO 3HAYEHNST N MecTa 3axopoHeHUn». [TyHKT 14 rnacuT: «[K]axgbiin anemMeHT
Hacrneamnsa KopeHHbIX HAPOAOB MMeeT BnaaernbLes, KOTOPbIMU MOTYT SBATLCA HAPO, B LESioMm,
oTaenbHasi cCeMbs UNK KnaH, oobeanHeHne nnu obwmHa, nNMbo oTaenbHbIE NUUA, KOTopbIe
npownu cneunansHoe oby4yeHne nnnm nHMLMaumo Ans Toro, YTobbl BbICTyNaTb B Ka4ecTBe
Takoro poga xpaHutenen. Brnagensubl Hacrneans OOMKHbLI OnpeaensaTbca B COOTBETCTBUN C
o6bl4asMm, 3aKOHaMM 1 NPAKTUKOM CaMUX KOPEHHbIX HapogoBy. B uensx HacTtoawmx
PykoBoasawwmx ykasaHun «KynbTypHOE Hacreame KOpeHHbIX HAapOAoB» O3HavaeT Bce 0O6beKThl,
CO3[aHHble, BOMIOLLEHHbIE U NPOU3BEAEHHbIE KaK B MaTepuaribHOW, Tak U B HeMaTepuansHou
dopMe, KOTOpble COCTOAT U3 XapaKTePHbIX 3NIEMEHTOB KyNbTYpbl KOPEHHOIO Hapo4a U KoTopble
pa3pabaTbiBalTCA U COXPaAHATCA 3TUM HApOAOM NGO OTAENbHBIMU €ro NpeacTaBUTENAMMU,
ecnv NpousBefeHne oTpaxaeT TPaAULMOHHbIE BbIpaXeHus 3Toro Hapoga B obnactu
nuTepaTtypbl, Xy4oOXXeCTBEHHOro TBOpYECTBa UM Haykn. Takue co3fgaHHble, BOMNSOLWEHHbIE U
npou3BeaeHHble 06bEKTbI BKMOYAOT NPaKTUKY, BOCNPOU3BEAEHNE, BbIpaXeHME, a TakkKe
WHCTPYMEHTbI, 06beKThbl, apTedakTbl, 4OCTONPUMEYaTENbHbIE MECTa U CBA3AHHbIE C HUMK
KyNnbTYpHbIE NPOCTPaAHCTBA, KOTOPbIE NPU3HaHblI KOPEHHBIMU HAPOL4aAMN N OTAENbHBIMU UX
NpeAcTaBUTENAMU Kak YacTb UX KyNbTypHOro Hacregms. OHM Takke BKMYaloT 3HaHUS,
BO3HMKalOLLME B pe3ynbTaTe UHTENNeKTyansHoM U UHTYUTUBHOW AeATENbHOCTU B
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TPaANLMOHHOM KOHTEKCTE, B TOM YMCIe HOYy-Xay, HaBbIKW, MUHHOBaLMK, NPaKTUKa 1 MNO3HaHWS,
COCTaBIAoLLMNE YaCTb CUCTEM TPAAMLMOHHbBIX 3HAaHUN, @ TaKKe 3HaHWSA, BONSTOLEHHbIE B
TPaAVLMOHHBIX yKnagax Xn3Hu KOPEHHOro HapoAa Uiy coaepXalunecs B KoanuumMpoBaHHbIX
cucTeMax 3HaHuK, KoTopble nepeaatrnTcsa N3 NokoneHus B nokoneHve. KynbTypHoe Hacnegue,
nepegasaemoe 13 MOKONeHNsi B MOKONeHne, NOCTOSAHHO BOCCO3aeTCsA KOPEHHbIMU Hapogamu B
KayecTBe peakumn Ha U3MEHeHUs, NpousoLleLline B UX cpeae, 1 B3auMOCBSA3N C MPUPOAOKN U
COBCTBEHHOW NCTOPUEN, YTO (POPMUPYET Y HUX OLLyLLIEHNe CaMOBbLITHOCTU U
NnpeeMcTBeHHOCTN®S,

Hocutenb

B topuguyeckom cnosape bnaka TepMUH «HOCUTENb» ONpeaensaeTcs Kak «nmuo, KoTopoe
SABNAETCA pUaNYeCcKMM BnagenbLem o60poTHOrO LOKYMEHTA U KOTOPOE MMeET NpaBo
nony4nTb No Hemy nnatex». BOUC ncnonbayeT 9TOT TEPMUH ANt 0603HaYEHNS BCEX NNL,
KOTOpble CO3AatoT, CNy>aT UCTOYHMKOM, Pa3BUBAIOT U COXPaHAIOT TPAAMLMOHHbIE 3HAHWS B
TpaguMLMOHHOW cpeae n kKoHTekcTe. KopeHHble 06LLMHbI, HApOAbl U HALMK ABNSAOTCS
HOCUTENAMW TPAANLMOHHBIX 3HAHWUWA, OOHAKO HE BCE HOCUTENW TPAAULMOHHBIX 3HAHWIA
ABNATCA «KOPEHHbIMM» %4, B 3TOM KOHTEKCTe «TpaAMUMOHHbIE 3HAHUSI» 03HaYaloT Kak
TPaAMLMOHHbBIE 3HAHWS B Y3KOM CMbICIE, TaK U TPaAULMNOHHBIE BblPaXXEHUS KyTbTypbl.

Kak yka3aHo B OKyMeHTe, o3arnaeneHHoM «Cnimncok 1 KpaTkoe TEXHUYECKOE NOsiCHEHNE
pas3nunyHbIX POPM, B KOTOPbIX MOXHO HAWTN TPAAMLMOHHbIE 3HAHUST»
(WIPO/GRTKF/IC/17/INF/9), «[TpaanLMOHHbIE 3HAHMS], KaK NPaBuo,

C03[al0TCs KONMNMEKTUBHO U/UN pacCMaTpUBalOTCS Kak NPUHAaAnexallne KonnekTuBHO
KOPEHHOW U MeCTHOW OBLLUUHE Unn rpynnam nuy, B coctaBe Takon obLwuHebl. [...] HecmoTps
Ha 9TO, OTAENbHbIN YNeH OBLWUHBI, HAaNPUMep LenuTens unn depmMep, MOXeT SIBNSTbCA
HocUTeneM onpeaeneHHbIX 3HaHN» .

KopeHHble 1 MeCTHbIe OOLUUHDI

TepMUH «KOPEHHbIE N MECTHbIE OBLUMHBI» ABMAETCS NPEAMETOM LUMPOKOro 06CYKAEHUS U
nccnegoBaHns. YHUBepCanbHOro, CTaHAapTHOro onpeaeneHns TepMnHa «KOpeHHbIE 1
MECTHble OOLUUHbBI» HEe cylecTByeT. JTOT TEPMUH MUcnonb3yeTcsa B KoH8EHUUU O
6buornoeuyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseT, uyto «Kaxgas
HorosapwusatoLasica CTopoHa, HaCKOMbKO 3TO BO3MOXHO U LienecoobpasHo: (j) B COOTBETCTBUN
CO CBOMM HaLMOHanbHbIM 3aKOHOA4ATENBCTBOM 06ecnevmBaeT yBaXXeHne, COXpaHeHne 1
nogaepXaHve 3HaHW, HOBOBBEAEHMIN N NPAKTUKN KOPEHHBIX N MECTHbIX OOLLUH, OTpaXaroLmx
TPaAMLMOHHbIA 06pa3 XN3HU, KOTOPbIE MMEIOT 3HAYEHUE AN COXPaAHEHUSI U YCTOMYNBOTO
NCcnonb3oBaHWst GUoONorM4yeckoro pasHoobpasms, cnocobecTByeT nx Gonee LWMPOKOMY
NMPUMEHEHUIO C OA0OPEHMS 1 MPU y4aCTUN HOCUTENEN TakNX 3HAHWUA, HOBOBBEAEHMWI U
NPaKkTUKK, a Takke NooLpsieT COBMECTHOE NoSib30BaHWe Ha CripaBeAsiMBON OCHOBE BbIro4amu,
BbITEKAOLUMWN N3 NMPUMEHEHMUS TakMX 3HAHWUIA, HOBOBBEAEHWUI U NPAKTUKK; ...». TOT e cambii
TEPMUH Mcnonb3yeTcs B HazolcKoM rpomokosie peaynuposaHusi 0ocmyrna K 2eHEMUYeCKUM
pecypcam u CoO8BMeCMHO20 UCIMOb308aHUS Ha cripagednueoli U pagHol OCHO8E 8b1200 OM UX
npumeHeHus Kk KoHeeHyuu o buonoauveckom pasHoobpasuu (2010 r.).

B KoHeeHuyuu o 6uonoeudeckom pazHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» MCNONb3YEeTCHA NPU NPU3HAHUN OOLLMH, KOTOPbIE MMEIOT JABHIOK CBA3b C 3eMMSIMU U

63 «HopmoTBOpYECTBO: NPUOPUTETHBIE HaNpaBneHust byayLlen HopmoTBop4Yeckor aesTensHocTn. O630p
NpoeKTa NPYHUMUMOB U PYKOBOASILLMX YKa3aHWUI N0 OXpaHe Hacneamsi KOPeHHbIX Hapo4oBy», pabounii LOKYMEHT,
npeacrtaenexHbIii Moso MokoTa n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nions 2006 r.

64 Cwm. OtyeT BOUC 0 Myccrsax Mo yCTaHOBIEHMIO (DaKTOB, KacatoLMXCH UHTENNEKTyanbHON COOCTBEHHOCTU U

TPAAMUMOHHBIX 3HaHUI (1998-1999 rT.), 03arnaeneHHbIN «Hyxabl 1 YasHUA HOCUTENEeN TPagULNOHHBLIX 3HAHUN

B 00M1acTu MHTENNeKTyanbHoN CO6CTBEHHOCTUY, CTP. 26.

CrMCoK 1 KpaTKoe TEXHUYECKOEe MOACHEHWE Pa3nnyHbIX (POPM, B KOTOPbIX MOXHO HanTW TpaguLMOHHbIE

3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 NnpunoxeHus.
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BOZAMM, Ha KOTOPbIX OHW MPOXMBAIOT UMW KOTOPbIMU NOMb3YOTCA»5%. MeCTHble OBLLIMHbI MOTYT
ObITb onpeaeneHbl Kak «kHacelrieHne oTaeribHOro 3KoJ1ormM4eCcKoro paI7IOHa, Ybe cyulecTtBoBaHue
MNOJNMHOCTbIO UM HaCTUYHO HaNpAMYH 3aBUCUT OT 6M0pa3H006pa3Mﬂ pal7|OHa M TOBApOB U yCcnyr
9KOCHCTEMbI 1 KOTOPOE B pe3yrbTaTe 3Toi 3aBUCUMOCTY pa3paboTarno wiv npuobperno
TPaAULIMOHHbIE 3HAHWSI, BKNIOYasi hepMepoB, pbiIGOIOBOB, CKOTOBOAOB, oBUTaTenel necos 1
ap.»%7.

OTOT TepMuH Takke ucnonbdyetcsa B MexdyHapodHom dozogope [NpodososibcmeeHHoU U
cernibcKkoxossticmeeHHoU opeaHu3dayuu (PAO) o0 eeHemu4yecKux pecypcax pacmeHuu 0ns
rnpou3sodcmea rpodo8oribCmMeus U 8e0eHUSs CeslbCKo20 xo3stcmea. lNMyHKT 1 ctaTbn 5
onpegenseT, yto «Kaxgasa [JoroeapmBatoasics CTOpoHa ... B YaCTHOCTU, B HaAexaLmx
cnyyasx: ... (d) cogencTByeT coxpaHeHuto in-situ AUKNX OpM KynbTYPHbIX PaCcTEHUIN N AUKNX
pacTeHun 4ns Npon3BoACTBa NPOLAOBONBLCTBMUSA, B TOM YNCME B OXPaHAEMbIX paioHax nytem
noaaepkku, cpeam NpoYero, yCUnmm KOPEHHbIX N MECTHbBIX OOLLMH...». TepMUH «MeCTHbIe 1
KOpeHHble 06LWKHBI» ucnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[dorosapusatowmecs CTOPOHbI
NPU3HaIOT TOT OFPOMHbIV BKMad, KOTOPbIA BHOCAT U ByayT BNpedb BHOCUTb ... MECTHbIE U
KOpPEHHble 0OLUHbBI 1 hepMepbl BCEX PETMOHOB MUPa». TEPMUH «MECTHbIE OOLLMHbI»
ncnoneadyetcd B nyHkTe 1 ctaten 5: «Kaxgasa [JorosapuBatowasics CTOpoHa, B YaCTHOCTH, B
Hagnexawmx cnyyasx: ... (C) okasblBaeT COAeNCTBME UM NOAOEPXKKY YCUIMAM hepMEPOB U
MECTHbIX OBOLLMH, HanNpaBfeHHbIM Ha pauuoHanbHOE NCMONb30BaHME U COXPaHEHNE B
XO35IMCTBaX UX PacTUTENbHbIX TEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBOSLCTBUS U
BEJEHUS CENbCKOro X0351CTBa...».

B opyrux ropuanyeckmx AOKyMeHTax UCMosb3ylTCa Apyrne TeEPMUHbI: TEPMUH «KMECTHas Unu
TpaguLuMoHHas o6LWwmnHa» ncnonb3yetca B CBakonMyHACKOM npoTokone o6 oxpaHe
TPaAMLMOHHBIX 3HaHUI K BbipaxeHun donbknopa (2010 r.) AdpukaHCKO permoHansHon
opraHusauum nHtTennektyaneHon cobcteseHHocT (APOUC). TlyHKT 1 cTatbk 2 onpegenser,
4YTO «OOLMHAY, eCcrnn 3TO NO3BONSAET KOHTEKCT, BKIOYAET B ce6s MECTHYHO UInu TPaauLMOHHYIO
OGLLMNHY».

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmsa o pexume docmyrna K 2eHemuU4YeCKUM
pecypcam (1996 r.) TepMUH «KOpEHHOoe, acdhpo-amMmeprKaHCKOe UM MECTHOE CoobLLEeCTBO»
onpeaensieTcs kak «rpynna nogewn, Yy coumanbHble, KynbTypHbIE U SKOHOMUYECKNE YCroBUSA
OTNNYalT €€ OT APYrnX CEKTOPOB HALMOHAIbHON OBLLUUHbI, KOTOpasi perfaMmeHTupyeTcs
MOMHOCTBLIO UMK YaCTUYHO ee COBCTBEHHBbIMU 00blYasMu Unu Tpaguumnammn, Nnbo cneumanbHbIM
3aKoHO4aTeNbCTBOM, N KOTOpPas HE3aBUCMMO OT €€ MPaBOBOro CTaTyca COXpaHsaeT CBOU
CoBCTBEHHbIE coLMarnbHble, 9KOHOMUYECKME, KYIbTYPHbBIE U MOMUTUYECKME MHCTUTYTbI, MO0 MX
yacTb.

B ctatbe 7.1l BpemeHHOro 3akoHogatenbHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLWKnHa» onpenenseTcs kak «rpynna noaen, BKIitoYas MOTOMKOB YITIEHOB
o6wuH KnnomoGy, otnmyaowanca CBOMMU KyrbTyPHBIMW YCIOBUAMMW, KOTOpast TPAgULNOHHO
OpraHM3oBaHa Ha NPOTSHKEHUN NOCNeaoBaTeNbHbIX NOKONEHUN U UMEET CBOM COOCTBEHHbIE
obblyan, coxpaHsisi CBOM COLMarbHO-3KOHOMMUYECKNE UHCTUTYThI».

66 «MoHaTne mecTHble 0bwuHBLI», CnpaBoyHas nybnukaums, nogrotoeneHHas CekpeTtapuatom MocTosiHHOrO
dopyma no Bonpocam KOpeHHbIX HapodoB Ans CemmnHapa aKCnepToB MO Pa3yKpynHEHWIO AaHHbIX
(PFI1/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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MUcKkoHHBbIe 3HaHuA

NCKOHHBIMW 3HAHUAMU SBNSAOTCA 3HAHWUSI, HOCUTENSIMW U NOJb30BaTENSIMU KOTOPbIX SBSIOTCS
«KOPEHHbIE» 0BLMHBI, Hapoabl M HauMK. B Takol TpakTOBKE «MCKOHHbIE 3HAHWSI» O3HaYalT
TPaAULUMOHHbIE 3HAHWUS KOPEHHbIX HapoaoB. TaknuM 06pa3oM, UCKOHHbIE 3HaHUS BXOAOAT B
KaTeropuio TpaguLMOHHbIX 3HAHWI, NPU 3TOM TPaAULMOHHbIE 3HaHUS! He 06s3aTeNbHO
ABMNAKTCHA UCKOHHbIMWU. OfHAKO 3TOT TEPMUH TaKKe UCMONb3yeTcst AN 0003HAYEHMS 3HAHWIA,
KOTOpble camu Nno cebe ABMATCH «MCKOHHbIMUY. B Takoi TpakToBKE TEPMUHbI
«TPaOMULMOHHBIE 3HAHUSI» U «UCKOHHbIE 3HaHMA» MOTYT BbICTYNaTb Kak B3avMo3aMeHsieMble®®,

KopeHHble Hapoabl

TepMUH «KOpeHHble HAapoabl» ABNAETCS NPEAMETOM LUMPOKOro 06CYXAEHMS! U UCCNEA0BaHMS.
YHuBepcansHoro, CTaH4apTHOroO onpeAeneHnst 3Toro TeEpMUHa He CyLLecTBYeT.

Heknapaums OpraHmsaumm O6begmMHeHHbIX Hauum o npaeax kopeHHbIx Hapogos 2007 T.
NPU3HaEeT paBHble NpaBa YenoBeka KOPeHHbIX HapoAoB OblTb CBOGOAHBIMK OT KYNbTYPHOWN
OVCKPMMUHALUKN U CTPEMUTBLCHA COLENCTBOBATL B3aMMHOMY YBaXKEHUIO U FTAPMOHMYHbBIM
OTHOLLEHUAM MeXAy KOPEeHHbIMU Hapoaamn 1 rocygapcteamn. OgHaKo B HEM OTCYTCTBYET
onpeaeneHne «KOPEeHHbIX HAPOA0BY.

OnucaHune NOHATUS «KOpeHHbIe» B ViccnenoBaHum npobnembl AUCKPUMMHALMM B OTHOLLEHUN
KOPEHHOro HacereHusi, NoAroTOBIEHHOM cneumarnbHbIM JOKNaAYnKoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcsl MHOTMMM KOPEHHBIMU HApoaaMu U UX NPeaCcTaBUTENbCKUMM
opraHu3auMsMn B ka4ecTBe npuemrnemMoro paboyero onpegenenHus. B aaHHom MiccnegoBaHum
KOPEHHble OGLLMHbI, HAPOAbl M HALMW NOHUMAIOTCS KaK «Te, KOTOpble, UMESt UICTOPUYECKYHO
NPeeMCcTBEHHOCTb C 0bLLecTBaMM, KOTOPbIE Pa3BMBarIMCb Ha NX TEPPUTOPUSIX A0 nepuoaa
3aBOEBaHUS U KONOHU3aLMK, CYMTAKT ce6s OTNNYHBIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOpbIE
B HacTosILL,ee BpeMs rOCNOACTBYIOT B 3TUX CTpaHax unu ux Yactax. OHM cocTaBnsioT B
HacTosiLLiee BPeMs He JOMUHMPYOLLME CEKTOPbI OOLLLECTBA U NOSHbI PELLUMMOCTI COXPaHNATb,
pas3BuBaTb U NepegaBaTtb OyAYLLMM NOKONIEHUSIM CBOU MCKOHHbIE TEPPUTOPUM U CBOIO
3THUYECKYH CaMODObITHOCTb B KA4eCTBE OCHOBbI NS MPOAOIMKEHMS CBOErO CYLLIECTBOBAHUS Kak
HapOoAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbLIMA OCOBGEHHOCTSIMMU,
coumanbHbIMU UHCTUTYTaMM U NPaABOBbLIMM CUCTEMaMMUY.

Cratbs 1 KoHBeHumn MOT 0 kOpeHHbIX Hapogax U Hapoaax, BeayLumx nnemeHHon obpas
XWU3HWN B HE3ABUCMMbIX CTpaHax, rmacut, 4To KoHBeHUUs pacnpocTpaHseTcs:

«(a) Ha Hapogbl, BegyLume nnemMeHHon obpas X13HU B HE3aBUCUMbIX CTpaHaXx,
coumarnbHble, KyNbTYPHbIE Y 9KOHOMUYECKME YCITOBUSI KOTOPbIX OTNNYAIOT UX OT APYrux
rpynn HaLMoHanbHOro coobLecTsa 1 NonoXeHne KOTOPbIX PerynmpyeTcsl NOSIHOCTBLIO UK
4YaCTUYHO MX COBCTBEHHbLIMM 0BbIYasIMM UNW TPAAULUSMIA, UNU cneumanbHbIM
3aKoHOOATeNbCTBOM,;

(b) Ha Hapoabl B HE3aBMCUMbIX CTpaHax, KOTopble pacCMaTpMBatOTCS Kak KOPEHHbIe
BBUAY TOrO, YTO OHM SABNSIKOTCSI MOTOMKaAMU TEX, KTO Hacensn cTpaHy unm
reorpacmyeckyto obnacTb, YacTbio KOTOPON SIBNSIETCA AaHHas cTpaHa, B nepuop ee
3aBOEBAHUSI UMW KONMOHM3ALMUN UK B Nepuog, YCTaHOBIEHMS CYLLECTBYOLLNX
rOCYAapCTBEHHbIX rPaHuL, 1 KOTOpble, HE3AaBUCUMO OT MX NMPABOBOTO MOMOXEHUS,
COXPaHSIOT HEKOTOPbIE UMK BCE CBOM coLmarnbHble, S3KOHOMUYECKUE, KYNbTYPHbIE U
NOSNIUTUYECKNE UHCTUTYThIN O,

68 Cm. OTtyeT BOMC 0 Muccusix No yCTaHOBNEHMIO (DAaKTOB, KacatoLLMXCsl UHTENTEKTYanbHON COGCTBEHHOCTH U
TPagULUMOHHbLIX 3HaHui (1998-1999 rr.), o3arnaBneHHbIN «Hyxxabl 1 YasHUSA HOCUTENen TpaguLMOHHbIX
3HaHWI B 06NacTu MHTENNEKTyanbHOM COBCTBEHHOCTUY, CTP. 23. CM. Takke CnncoK 1 KpaTkoe TEXHUYECKOE
NOSICHEHNE PasnMYHbIX POPM, B KOTOPbLIX MOXHO HanTu TpaauumnoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXeHns.

69 Cratba 1 KonseHuun MOT Ne169 o kopeHHbIX Hapogax 1 HapoAax, BeayLUyX nnemMeHHon obpas u3sHu B
He3aBMCUMbIX CTPaHax.
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B Cnncke cokpalueHnunin un rmoccapun tTepmmHoB lNporpammel OOH no okpyxatoLlen cpeae
(FOHE) cogepxunTca cnepytowiee onpeaeneHme «KKOpeHHOro Hapoaa/Hapo4oBy:
«YHuMBEpCcanbHOro, CTaHAapTHOIO onpeAeneHns 3Toro TepMmHa He cywecteyeT. OBObl4HO
CUMTAETCH, YTO 3TOT TEPMMH BKIIOYAET YNIEHOB KyNbTYPHbIX FPYNN U UX NOTOMKOB, KOTOPbIE
UMEIOT UCTOPUYECKYHO NPEEMCTBEHHOCTb UK CBSA3b C ONpeAeneHHbIM PEFMOHOM UK YacTAMM
pernoHa, KoTopble HacenstoT UM paHee Hacensnu 3TOT PErnoH 40 ero nocneayrLlen
KOMNOHM3aLumMmn unu 3axsarta nimbo Hapsiay ¢ ApYrMMuU KynbTypHBIMU rpynnamu B xoae
opMUPOBaHUSA HALMOHaNbHOIo rocygapcTea, NMbo NpoXxmeanu He3aBnUCUMO 1 Gbinn No
GonbLuel YacT N30NMPOBaHbI OT BIUSAHMSA YTBEPXKAAEMOro HauMoHarnbHbIM roCy4apCTBOM
PYKOBOZCTBA, U KOTOPbIE B 3TUX YCNOBUSIX COXPAHUIX, NO MEHbLUEN MEPE YaCTUYHO, CBOM
cneumduyeckne A3blKoBble, KyrbTypHbIE U coumManbHble/opraHn3aLMoHHbIe 0COGEHHOCTH 1 3a
CYET 3TOr0 COXPaHSIT HEKOTOPYH 0O60COBNEHHOCTb OT OKPY>KAKOLLErO HAaceneHus u
OOMVHUPYIOLLEN KyNbTypbl HALMOHANbHOrO rocyaapcTBa. TepMUH Takke BKIOYaeT Hapoapbl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HapoAaMm, 1 Te, KOTOPbIX ApYrie rpynnbl NPU3HaKT
TakoBbIMU» 0,

BceMupHBIi GaHK UCMONb3yeT TEPMUH «KOPEHHbIE HapoAb!» B LUMPOKOM CMbICIE OS
0603Ha4YeHNst OTAENbHbIX IPYMM, KOTOPbIE B TOM UM MHOW CTENEHM OTBEYalOT CRneayowmm
XapaKkTepucTukam:

(i) camomageHTUdMKaLMA B KAYECTBE YNIEHOB 0CODOM KOPEHHON KyTbTYPHOWM rpynnbl 1
NpU3HaHWe oCTanbHbIMN X NPUHAAIEXHOCTM K 3TOW rpynne;

(i)  3aBMCMMOCTb rpynnbl OT apearna obuTaHusi ¢ YeTKMMK reorpagomyecKkuMm
XapakTepuCTUKaMM UM UCKOHHOW TEPPUTOPUMN B PaNOHE OCYLLLECTBIEHMS NPOEKTa, a
Takke OT NPUPOLHbIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeaniom obuTaHusa u
TeppuTopmuen;

(i)  Hanuume KyNbTYPHbIX, 3KOHOMUYECKMUX UMW MOSIUTUHECKNX MHCTUTYTOB, OCHOBAHHbIX
Ha obblyasix 1 OTNMYAIOLWMXCSA OT COOTBETCTBYHOLLNX MHCTUTYTOB AOMUHMPYHOLLETO
obLecTBa 1 KynbTypbl; 1

(iv) Hanuume coOBCTBEHHOrO A3blka, KOTOPbIV HEPEeOKO OTnMYaeTcs OT opmumanbHOro
A3blka JaHHOW CTpaHbl Unu pervioHa’’.

Monntuka MOCP B oTHOWeEHMM paboThbl C KOPEHHBIMU HApoAamu, paspaboTaHHas
MexayHapoaHbIM (OOHOOM CENbCKOX03AUCTBEHHOro pa3sutusa (MPCP), rmacuT, 4to «B
COOTBETCTBUU C MEXOYyHapOOHOWN NPaKTUKON'? 1 B Liensax HacTosAwen nonutuku, MOCP 6yaet
ncnonb3oBaTtb paboyee onpeneneHne KOpPeHHbIX HapoL4oB, OCHOBAHHOE Ha CrneayoLmX
KpUTEpUsX:

- Gonee paHHee Mo BpEMEHM 3acerneHne U UCToNb3oBaHNe onpeaeneHHon
TeppuTOpuK;

- [06POBONbLHOE YBEKOBEYMBAHUE KYNbTYPHBIX 0COGEHHOCTEN, KOTOPbIE MOTYT
BKIOYaTb Takue acrnekTbl, Kak S3blK, CoLmanbHas opraHu3aumsi, penuris u
[AYXOBHbl€ LIEHHOCTU, PEXMMbI NPON3BOACTBA, 3aKOHbI U UHCTUTYThI;

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, cM. No ccbifnke:
http://wedocs.unep.org/handle/20.500.11822/7569.

n Cwm. OnepaumoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbii 6aHk, 2005 r.; [PKkOH XeHPUKCEH:
OcHoBHble NpyHUMnbl peanu3auun KonseHummn MOT Ne169, 2008 r.
72 [daHHasa cHocka siBnsieTcs YacTblo onpeaeneHus] KoHeseHuusa MexayHapoaHow opraHmM3aumm Tpygao

KOPEHHbIX HapoAax 1 HapoAax, BegyLmux nineMeHHon obpas XunsHu B He3aBMUCUMbIX cTpaHax, 1989 r. (Ne 169),
Heknapauuns OOH o npasax kopeHHbIX Hapogdos 2007 r., Pykosogsiwume npuHumnsl TOOHBP, kacatowmecs
BOMNPOCOB KOpPEeHHbIX Hapoaos, 2008 r., MNMocTosHHbIN hopym OOH no Bonpocam KOPEHHbIX HapoaoB (Npu
OkoHomun4yeckom n CoumnanbHom CoseTe), MexydpexaeHyeckas rpynna noaaep kv no Bonpocam KOPeHHbIX
Hapogos v NMnax gencteuii OOH gnsa BToporo MexayHapogHoro 4ecAaTuneTs KOpeHHbIX HapodoB Mupa

(cm. npunoxenue ). Te xe kputepum ncnonbsyrotca PAO B ee NONUTUKE B OTHOLLEHNN KOPEHHbLIX HApPOJ0B U
HapoAoB, BeAyLUMX NeMeHHoM obpas XM3HU (CM. NO CCbIfKe:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf)


http://wedocs.unep.org/handle/20.500.11822/7569
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf
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— camouneHTUUKaLmMs, a Takke NpUsHaHue ApyruMun rpynnamm unm
rocy4apCTBEHHbIMM OpraHaMmn B Ka4ecTBe OTAeNbHON OGLLHOCTU Noaei; n

- OMbIT CYLLIECTBOBaHMS B YCMOBUSX NOPabOLLEHNs, MapriHanuaaumm, NuLeHns
cOoBCTBEHHOCTU, U3ONALMM UMN AUCKPUMUHALINY 73,

MPOOH un kopeHHble Hapoabl: B paspaboTtaHHou MNporpammont OOH no okpyxatowen cpege
(FOHEM) Monutrke B OTHOLLEHUM paBoTbl C KOPEHHBIMWU Hapogamu’* roBOPUTCS O TOM, YTO:
«...(a) KopeHHble Hapoapl, Kak NPaBuso, NPOXMBAKT Ha UCKOHHOW TEPPUTOPUU C YETKUMM
reorpacmnyeckMmmn xapakrepuctmkamm (MM COXpPaHsaIoT 3aBUCUMOCTb OT Hee); (b) Ha cBoen
TEPPUTOPUM OBBLIYHO COXPaHAIOT 0COObIE KyNbTYpHbIE, AKOHOMUYECKNE UMK NONUTUYECKME
WHCTUTYTbI; (C) OOLIYHO CTPEMSATCS K COXPAHEHMIO KYIbTYPHbIX, reorpacdnyeckmnx u
WHCTUTYLUMNOHAsbHbIX OCODEHHOCTEN, a He K MOMHOM aCCMMUNALMK B HaLMOHaNbHOM OOLLECTBE;
n (d) oTHOCAT cebs K KOPEHHBIM HAapoA4aM UM HapoA4aMm, Be4yLLMM NIeMeHHON 06pas XXU3HUY.

HecmoTps Ha Hannyme OBLLIMX XapakTepUCTUK, He CYLLLECTBYET €AMHOro O6LLIEeNPU3HAHHOIO
onpefeneHns KOPeHHbIX HapoaoB, KOTOPOe OTpa3suno Obl Bce pa3HooGpasue 3TUX HapoaoB.
Kak npaBuro, B ka4ecTBe OCHOBOMOJIAratoLWero Kputepus Asnsi onpeaeneHns Toro, SsBrsTcs N
T€ UMK WHbIe TPYNMbl KOPEHHbIMY N BeAYLLMMM NNeMeHHo 06pas X13HKU, paccMaTpuBaeTcs
NX caMonaeHTUdMKaLMSA B Ka4EeCTBE KOPEHHOrO Hapoda Uy Hapoaa, BeayLLero NreMeHHom
06pa3 XM3HKW, Hapsiay € TakMMK OPYrMMU XapakTepucTMkaMm, Kak si3blk U reorpaguyeckoe
NOSIOXXEeHNe N CocpenoToYEHME.

B 3akoHe lNepy Ne 27811 «O BBeaeHWUM pexmma oxXpaHbl KONIEKTUBHbIX 3HAHWUN KOPEHHbIX
HapoJoB, NOMyYeHHbIX NOCPeaCTBOM MCNOMb30BaHNA BUONOrMYecKnx pecypcoB» OT 24 nions
2002 r. «kopeHHble HapOAbl» ONpeaenstTcsa Kak «abopureHsl, obnagatowme npasamu,
KOTOpble cyllecTBOBanu Ao obpasoBaHnsi NepyaHCKOro rocyAapcrea, COXpaHsALLmMe CBO
COBCTBEHHYIO KyNbTypy, 3aHUMaOLLNE KOHKPETHYIO TEPPUTOPUIO U NpU3HatoLLmne cebs
TakoBbIMU. K HMM OTHOCATCA Hapoabl B 4OOPOBOSbHON U30MALMUK UNKU TE, C KOTOPbIMU He
YyCTaHOBIEHbl KOHTaKTbIl, @ TaKKe CenbCkne U KOPeHHbIE OBLLMHbI. TEPMUH «KOPEHHbIE»
OXBaTblBaeT U MOXeT ObITb MCNOMb30BaH B KA4Y€CTBE CUHOHMMA CIOB «abopureHHbIey,
«TPaAVLMOHHbBIE», KATHUYECKMEY, KMPEAKOBbBIEY», KUCKOHHbIE» UMW APYron hOpMbl MOAOGHbBIX
CnoB».

Ewe ogHMM TepMUMHOM sBNSieTCst TEPMUH «abopureHHblie». OKcopackuii croBapb
onpeaensaeT TEPMUH «abopureHHble» kak (1) «[...] moan, pacTeHus n XMBOTHbIE: obuTaroLimne
UIK CyLLECTBYIOLLME Ha 3eMSie C APEBHENLLMX BPEMEH; CTPOro UCKOHHbIE, KOpeHHbIey; (2) «]...]
HacengaBLUMe CTpaHy UKW 3aHUMaBLUNE ee 0 NPUXoLa eBPONENCKMUX KOIOHUCTOB U TEX, KOro
OHM npuBenu ¢ cobony; (3) npuHagnexaiwmne abopureHam UM caMmomy paHHEMY U3BECTHOMY
HaceneHuo Tepputopumn; n (4) «[...] merowme oTHoLeHNe K abopureHam ABCTpanum Unun nx
A3blkaM, NTMOO XapaKTepHbIe ANA HUXY.

B ctaTtbe 35 KoHcTuTyumn KaHagbl oTmedvaeTcs, 4To «|[...] KopeHHble Hapoabl KaHaabl
BKMNIOYaloT nHaenues, MHyMToB U MeTucoB KaHaael». B 1996 r. KaHaackas Koponesckas
KOMMCCUSA NO KOPEHHbIM Hapo4aM CaMOCTOATENbHO onpeaenuna CBo LerneByto rpynny
cnegyowmm obpasoM: «... OpraHMyeckue NosIMTUYECKNE N KyNbTypHble 0bpa3oBaHus,
KOTOpbI€ NCTOPUYECKN BOCXOAST K KOPEHHbIM Hapogam CeBepHoOn AMEPUKU ...».

KopeHHbIMK SIBNSitOTCS Te 0OLWMHbBI, HApoAbl U HaLUMKM, KOTopble, 06naaas MCTOPUYECKON
NPEeeMCTBEHHOCTbIO C 06LLEeCcTBaMU, NOMYYMBLLMMW PA3BUTUE HA UX TEPPUTOPUSX A0
BTOPXXEHWS UMW KOSNIOHU3aLUnUK, cHMTaloT cebsl OTNMYHBLIMY OT APYIUX CEKTOPOB 06LLECTB,
KOTOpble B HACTOSILLLEE BPEMSI TOCMOACTBYIOT HA 3TUX TEPPUTOPUSIX UININ YaCTAX ITUX
Tepputopuii. B HacTosiLee BpeMsi OHM COCTaBNAOT HEAOMUHUPYIOLLIME cekTopa obLiecTBa u
peLMTeNbHO HAaCTPOEHbI Ha COXpaHeHWe, pa3BuTre 1 nepedady OyayLnum nokoneHnsiM nx

73 Cwm. no ccoinke: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.
4 Cwm. no ccoinke: http://www.undp.org/content/undp/en/homel/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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WCKOHHbIX TEPPUTOPUIA U 3THUYECKON CaMOBbITHOCTM B KAYECTBE OCHOBbI A5 AalnbHENLLEro
CYLLLECTBOBAHUS Kak HAapoaoB B COOTBETCTBUW C MX COBCTBEHHBLIM KybTYPHbLIM YKIaaom,
coumarnbHbIMW UHCTUTYTaMM U NPpaBOBbLIMU cucTeMamm ™.

HapyweHue npaB

CornacHo topugmnyeckomy crioBapto bnaka HapyLleHveM npae siBNAETCA AeNCTBUE,
NpensiTCTByloLLEee peanusauum O4HOMO U3 UCKMIYMTENBHbIX NpaB BNagernsLua npasa
WHTennekTyanbHom cobcTBeHHoCTU. CoBCTBEHHO B chepe aBTOPCKOro npasa M CMEXHbIX NpaB
HapyLleHnem npas ABNASieTCA 4eNCTBMNE, OCYLLIECTBIIEHHOE B OTHOLLEHUN NPOU3BEAEHUS,
OXpPaHAEMOro aBTOPCKMM MPaBoOM UK ABMAIOLLIErocsi 00BbEKTOM CMEXHbIX NpaBs, 6e3
paspeLleHnst BnagernbLa aBTOpCKOro npasa uUnm COOTBETCTBYHOLLMX CMEXHbIX NpaB

B crnyyasix, koraa TpebyeTcsa nonyyeHve Takoro paspelieHnsi. OTBETCTBEHHOCTb 3a HapyLleHne
NpaB MOXET CyLLECTBOBATb HE TOJIbKO HA OCHOBE NPSIMOM OTBETCTBEHHOCTM (3a COOCTBEHHO
COBEpLLUEHHOE HECAHKLNOHNPOBAHHOE AESAHNE), HO N Ha OCHOBE «OTBETCTBEHHOCTU 3a
codencTene» unm «cybecuamapHonm oTBETCTBEHHOCTU» 6.

YcnoBus in-situ

B cooTtBeTcTBMM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pazHoobpasuu (1992 r.):
«Ycnosus In-situ» 03Ha4aloT yCnoBUs, B KOTOPbIX FEHETUYECKNE PEeCYpChbl CYLLECTBYIOT B
aKoCUCTEMax 1 NpPUpPoaHOM cpeae obuTaHus, a B cnydae JOMaLUHUX UK KyNbTUBMPOBAHHbIX
BMAOB B TEX MECTax, rae oHM npmobpenu cBou OTNNYUTENbHBIE CBONCTBA.

HematepuanbHoe KynbTypHOe Hacnegue

CornacHo topugndeckomy cnosapto brnaka «HematepmanbHbii» 03Ha4YaeT «He NMEHOLLUIA
dmsmnyeckon hopMbl». B NPpOTUBOMNONOXKHOCTL €MY CIOBO «MaTepuanbHbIy onpeaenseTca
KaK «umeroLwmin nnn obnagatowmnn pmsmyeckorn opmon; Morywmi 6biTb 0CsI3aeMbIM U
BUOMMbIM; Pas3NUYNMbIN Ha OLLYNbY.

«HemaTtepunanbHoe KynbTypHOe Hacneamne» onpegeneHo B KoHseHyuu ob oxpaHe
HemamepuasnbHO20 KyribmypHo2o Hacredus (2003 r.) OpraHmsauun O6beanHeHHbIX Haumi no
Bornpocam obpasoBaHus, Hayku u KynbTypbl (FOHECKO) kak «obblyan, dhopmbl NpeactaBneHns
N BbIP@XXEHWS, 3HAaHUS U HaBbIKW, — @ TaKXke CBA3aHHblEe C HUMU UHCTPYMEHTbI, NPeAMETh,
apTedakTbl U KyNnbTypHblEe MPOCTPAHCTBA, — MPU3HaHHble coobLlecTBamu, rpynnamu u, B
HEKOTOPbIX CNy4asx, OTAENbHbIMU NULAMU B KQYECTBE 4YacTu UX KyNbTYPHOrO Hacneaus.
Takoe HemaTepuarnbHoOe KyrnbTypHOe Hacneaune, nepegaBaeMoe OT NOKOSNIEHNS K NMOKOSIEHUIO,
NMOCTOAAHHO BOCCO34aeTcs coobLecTBaMmum U rpynnaMy B 3aBUCUMOCTU OT OKpYXatoLLemn nx
cpenpl, MX B3aMMOAENCTBUS C NPUPOAON U X UCTOPUU N POPMUPYET Y HUX YYBCTBO
CaMOGbITHOCTU U NPEEMCTBEHHOCTU, COOENCTBYSA TEM CaMblM YBAXXEHUIO KyIbTYPHOIO
pa3Hoobpa3uvsa u TBOpYECTBY YernoBeka. [na uenen Hactoswen KoHBEHUMM NpUHMMAaeTCs BO
BHMMaHWe TOMNbKO TO HeMaTepuanbHoe KynbTypHOe Hacreaune, KoTopoe corracyeTcs ¢
CYLLEeCTBYIOLUMN MEXAYHapOAHO-NPaBOBbIMM akTamu Mo NpaBaM Yernoseka 1 TpeboBaHAMU
B3aWUMHOr0 YBaXeHUs Mexay coobLiectsamu, rpynnamMmu 1 oTAeNbHbIMY fMuamu, a Takke
YCTONYMBOrO Pa3BUTUSI».

KoHBeHUMS rnacut Takke, 4YTo «HemaTepuanbHoe KynbTypHOe Hacneave» nposiensieTcs, B
4acTHOCTW, B crnegytowmx obnacTsx: (a) yCTHble Tpaauumm u opmMbl BbipaXKeHUs!, BKIOYas
A13blK B KAYECTBE HOCUTENS HemaTepuanbHOro KynbTypHoro Hacneaust; (b) ncnonHuTenbckue

75 Mopkommcena OOH no npeaynpexaeHnio QUCKPUMMHALMMN 1 3aLmUTe MEHBLUMHCTB U ee uccriegoBaHne
npobnembl AUCKPUMUHALMKN KOPEHHOTO Hacenenus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

76 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO Nnpaea 1 CMEXHbIX NpaB U
["noccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», cTp. 293.
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nckyccTtBa; (c) obblvamn, 0bpsabl, npasgHecTsa; (d) 3HaHMs 1 0bblvan, OTHOCALLMECS K Npupoge
N BCENeHHoW; (e) TpaanumMoHHbIE pemecna.

LlenocTtHoCcTb

lMpaBo Ha LEenoCTHOCTb — 3TO NPaBO Ha NPeaoTBPaLLEHNE HECAHKLMOHMPOBaHHbIX NepeaenokK n
nsmMeHeHuin nponsBeaeHus’’. Mocne nepecmoTpa B 1949 r. Ha koHdepeHumn B Bproccene
GepHckol KoHeeHyuu 06 oxpaHe nnumepamypHbIX U Xy0oxecmeeHHbIx npousdsedeHud (1971 r.)
B TEKCT cTaTby 6bis Obina gobasneHa popmMynmpoBka 0 3anpeTe NPoYMxX nocsaraTenbCTB Ha
yKa3aHHOe npounsBefeHne, KOTopble HaHeCyT ywepb YecTy unu penytaumm aBTopa.

PykoBogsiume nNpuHUMnbl B 0651aCTU MHTENJIeKTYyanbHON COGCTBEHHOCTM NO AOCTYyNY U
COBMECTHOMY NMOJfIb30BaHUIO Bbirogamm

HauumHas ¢ nepson ceccum, MKI'P noggepxxmean paboTy, HanpaBreHHY0 Ha pa3paboTky
pykosogsaLwwmx npuHumnos BONC B ob6nactu MHTennekTyansHon cobCTBEHHOCTM NO JOCTYNY U
COBMECTHOMY MCMOMb30BaHWUIO Bbirod. bbino npeanoxeHo, 4tobbl 3TM pykoBOAALLME NPUHLMNbI
ObINN OCHOBaHbI Ha cUCTEMATMYECKOM 0630pe AENCTBYHOLLUNX U TUMOBbLIX KOHTPAKTHBIX
cornaweHuni B gopme 6a3sbl gaHHbix BOUC, cogepxallen cornaleHnsa B obnactu
BGuopasHoobpasms, cBA3aHHbIE C JOCTYNOM U COBMECTHBIM UCMONb30BaHNEM BbIrog’s.

MepBbIi NPOEKT™ Bbif NOATOTOBIIEH C Y4ETOM ONepaTUBHbLIX NPUHLMMOB, onpeaerieHHbix MKITP
Onst pas3paboTku Taknx PyKOBOSALMX NPUHLMMIOBEY. ITOT NpoeKT 6bln no3e 06HOBMNEH C
y4yeToMm uernen cemHaauatom ceccun MKITP8!.

Llenb pykoBogsLLMX NPUHLMMNOB B 06/1aCTN MHTENNEeKTyarnbHON co6CTBEHHOCTU A4S AOCTyNa U
COBMECTHOrO Nofb30BaHMsA BbiIro4aMu 3akitoyaeTcsl B 0kasaHum NoOMOLLM nNpoBaiaepam u
nony4aTensim reHeTUYECKNX PecypcoB, B npoLecce obcyxaeHns, pa3paboTkv U NOArOTOBKM
NMPOEKTOB 3/1IEMEHTOB B3aNMOCOrIaCoOBaHHbIX YCNOBUIA AN 4OCTYNa K reHeTUYeCKUM pecypcam
M COBMECTHOrO Nosib30oBaHus Bbirogamu. OHW MNMACTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMU MOTYT CTONKHYTLCSA NpoBariaepbl 1 nonyyateny npy o6CyXaeHUn cornatleHms,
KOHTpaKTa Unu nuueHanm. PasHoobpasve HaumoHanbHOro 3akoHoA4aTeNnbCTBa U NPaKTUYeCKmX
MHTEpPEeCOB NpoBaiiepoB 1 nonyyartenen MoXeT NPUBECTU K LUIMPOKOMY AManasoHy
BO3MOXHOCTEW BblGopa Npu 06CY>KAEHUN M NOATOTOBKE NPOEKTa pearbHbIX NOMOXEHWA.
MoaToMy pykoBoAsiLLME NPUHLMMNBI MOTYT OKasaTb NOAAEPXKKY NpoBanaepam 1 nonyyartensm B
obecrneyeHMn paBHONPaBHOro 4OCTyNa 1 COBMECTHOIO Nosb30BaHWUs BbiIro4amMu Ha
B3aMMOCOIIacoBaHHbIX YCMOBUSX, HO He NpeaycmaTpuBaTth oaHy Moaernb Unv Habop
BapVaHTOB.

Kpome Toro, HUYTO B 9TUX PYKOBOASALLMX NPUHLMMNAX HE OOIMKHO UCTOSNKOBLIBATLCS Kak
3aTparvBaloLLee CyBepeHHbIe NpaBa rocy4apCcTB Ha UX NPUPOAHbBIE PECYPChI, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCMNOBMS M NOMOXEHWUsI AN AOCTYNa U COBMECTHOrO Nofb30BaHNS
Bbirogamu. PykoBoasLume npuHUUNbI AOMKHbI ObiTh TOMNbKO 4OGPOBONBHBIMU U
unncTpaTnBHbiMU. OHU He NpeaHa3HadeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MeXOyHapOoaHOro, perMoHanbHOro U HaluMoHanbHoOro 3akoHogaTenscTead?,

Tpa,EI,VILI,VIOHHbIe 3HaHNA 4acTo CBA3aHbl C reHeTU4eCKMMU pecypcamMin, 1 3ToO MOXET OaTb
LUeHHoe npeacrtaBrieHne o ToM, Kak reHeTn4eckme pecypcCbl MOXHO COXpaHUTb, nogaepXxatb 1

m Cm. Cam PukeTcoH n [xenH C. MmH3bypr, MexxayHapogHoe aBTOpCKoe NpaBo U CMEXHbIe MpaBa — B paMKax U1
3a pamkamu bepHckon KonseHuuu, Oxford, Vol. |, ctp. 602.

8 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

& Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (F'eHeTuyeckue pecypcbl: MpoekT pyKoBOAALLMX NPUHLIMIOB B OTHOLLEHUN
A0CTyna v cnpaBeanuBoro COBMECTHOIO NMOMb30BaHUS BbIFOAAMMW).

80 Cwm. onepaTuBHble npuHumMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, ctp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/12 (TeHeTu4eckne pecypcbl: poekT pykoBOAALLMX MPUHLIMMOB B
OTHOLLUEHWUN JOCTyna 1 CnpaBeaiMBoro COBMECTHOIO NOMb30BaHNSA BbIrOAaMW: OGHOBEHHBIN BapnaHT).

82 Tam xe.
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ucnonb3oBaTh Ha 6naro yenosevecTsa®®. PykoBoasLmMe NpUMHLUMBLI TAKKe pacnpoCcTpaHsaTCs
Ha TPaAMLMOHHbIE 3HAHWS, CBA3aHHbIE C FTEHETUYECKUMM pecypcammn®s,

MexpyHapoaHasa nateHTHasa knaccudpumkauma (MIK)

MexayHapoaHas nateHTHaa knaccudvkaums (MIK) onpegensieTcsa Kak «mepapxmyeckas
cucTema, B KOTOPOW BCHA TEXHMKA B LIerIoM nogpasaeneHa Ha pag pasfernos, KNnaccos,
nogknaccos v rpynn. Knaccudukaums coBeplieHHO Heobxogmma Anst noncka naTeHTHbIX
JIOKYMEHTOB B MpoLiecce onpeneneHns «NpeaLiecTBYIOLLIEro YPOBHS TEXHUKM» 3,

MIK 6bina yupexageHa Ctpacbyprckum cornaweHmemM o MexayHapogHowm naTeHTHOM
knaccudpmnkauum (1971 r.) Cratea 2(1)(a) npegycmatpmaert, 4To «Knaccudukaumnsa BKAOYaEeT:
(i) TekcT, paspaboTaHHbIN COrnacHO NosoXeHnsaM EBponenckon KOHBEHLMM No
MexayHapoaHom knaccudukaumm naTeHToB Ha n3obpeTteHns oT 19 aekabpa 1954 r.
(Ha3bIBaeMomn HXe «EBponerickasi KOHBEHLUUSAY ), KOTOPbLIN BCTYNU B cuny 1 Obin onybnvkosaH
"eHepanbHbIM cekpeTapem EBponenckoro Coseta 1 ceHTsa6psa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYNWUIM B CUITy COrMacHo ctatbe 2(2) EBponenckon KOHBEHLMM A0 BCTYNNEHUS B
cuny Hactosdwero CornaweHus; (iii) M3MeHeHUs, BHECEHHbIE BNOCNEACTBUN B COOTBETCTBUM
CO CcTaTtben 5, KOTopble BCTYNaKT B CUITY COrMacHO MOSIOKEHNAM CTaTby 6».

MexxayHapoaHbIi 4OrOBOP O pacTUTeNbHbIX FeHETUYECKUX pecypcax Afsi Npou3BoACTBaA
NpoAoBONLCTBUA U BEAEHUS CEeNIbCKOro Xo3sincTBea

MexayHapoaHbI JOroBOP O pacTUTENbHbIX FTEHETUYECKMX pecypcax Ansi NpoM3BOACTBa
NPOAOBONLCTBUA U BeeHus cenbckoro xosanctea (MAMPPICX) 6bin npuHAT TpuauaTtb
nepson ceccuen NpoaoBoSIbCTBEHHON U CESTbCKOXO3ANCTBEHHOW opraHmnsauuen
O6beanHeHHbIx Haunin 3 Hos16ps 2001 r. n Bctynun B cuny B 2004 r. Llenbto gorosopa
anaTcs: (1) npusHaHne orpoOMHOro BKaga, KOTOpbI BHOCAT hepMepbl B NOBbILLEHWE
pasHoobpa3uns KynbTyp, KOTOPbIMU NUTAIOTCS MOAN BO BCEM Mupe; (2) co3gaHme rnobdanbHom
cucTeMbl Ans obecnevyeHns goctyna hepmMepos, CenekUMOHEPOB N YHEHbIX K pacTUTENbHbIM
reHeTm4eckum matepuanam; u (3) obecneyeHne pacnpeneneHuns Bbirod, nosyvyaembix
peLMnMeHTamm OT NCMOMb30BaHUS PacTUTENbHLIX FEHETUYECKX MaTepnanos®s.

N3o06peTaTenbCKuin ypoBeHb

N3o6peTaTenbckuin ypoBeHb (Takke onpegensembli Kak «k HeOYeBUOHOCTbY») ABMSAETCA OAHUM
N3 KpUTEPMEB NATEHTOCMOCOBHOCTU, CBA3AHHbIN C BOMPOCOM O TOM, BbIno nn n3obpeteHne
OYeBUAHLIM ANSA Nvua, obnagatLlero obblMHbIMM 3HaHUAMW B AaHHOK obnacTtn®’.

B cooteetcTBMM cO cTaThern 33 PCT 3aaBneHHoe nsobpeTeHne cuntaeTcs COOTBETCTBYHOLLMM
n3obpeTaTenbCKoOMy YPOBHIO «€CMY OHO, NPUHMMAs BO BHUMaHWE NpelwecTBYOLWNA YPOBEHb
TEXHUWKN, KaK OH onpegeneH VMHCTpyKumen, Ha yCTaHOBIEHHYHO COOTBETCTBYHOLLYIO AATy He
SABNSAETCA OMEBMAHBLIM AN CeumannucToB B JaHHOW obnacTtuny.

B ctatbe 56 Egponelickoli nameHmHou koHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenenns. B Pasgene 35 U.S.C. 103 ncnonb3yeTcsa aKBMBaNEHTHbIN TEPMUH
«HEOYEBUOHbIN 0OBbEKT» 8.

83 Tam xe, cTp. 4 NpUNoXeHns.

84 Cwm. pokymeHT WIPO/GRTKF/IC/44/INF/12.

85 moccapuit BOUC Ha noptane PATENTSCOPE.

86 Cratba 1 MOMPPICX.

87 CnpaBoyHuk BOUC no nHTennektyanbHom cobcTBeHHoCTU, nybnukaumsa BONC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasgen 35 Ceoaa 3akoHoB CLUA 103; gocTyneH Ha:
https://lwww.uspto.gov/web/offices/pac/mpep/s2158.html.
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JInueH3noHHbIe cornaweHuns

NLEH3MOHHbIE cornalleHnsi onpeaensaoTca Kak cornalleHus, npegycMaTpysaroLLme
onpeaeneHHoe paspeLLIeHHOe UCMOoMNb30BaHNe MaTepuaros Unv Npas, KOTOPbIE YNOMHOMOYEH
npenocTaBnsATh NpoBanaep, HanpuMep, CornalleHns 0 NMULEH3MPOBAHUM UCTOMNb30BaHS
rEeHETUYECKNX PECYPCOB B KAYECTBE Hay4HO-UCCIe0BaTeNbCKUX CPEACTB, UM O
NULIEH3MPOBaHUM UCMONb30BaHNA B3aMMOCBA3aHHbLIX TPAAMLIMOHHBIX 3HAHWUI UMW APYrUX NpaB
WHTEnNneKTyanbHon co6CTBEHHOCTMS.

OrpaHunyeHusn

CornacHo topugmnyeckomy crioBapto bnaka, «orpaHnyeHne» o3HavaeT akT yCTaHOBNEHNs
OrPaHUYEeHU; Ka4eCTBO, COCTOSIHUE UMW YCIOBUE OrpaHNYEHUs, OrpaHUYnUTENBHYIO Mepy.
CnoBo «OrpaHM4eHnsi», NCNorib3yeMoe Hapsay Co CIIOBOM «UCKMOYEHUSA», O3HavYaeT
«rpaHuUbl» unu «npegensi»®. [ns coxpaHeHus Haanexatero 6anaHca MHTepecoB
npasoobnagarenen 1 nonb3oBaTenen oxpaHsemMblx NPON3BeAEHNIN 3aKOHbI B 061acTu
aBTOPCKOro npaBa MOryT npegycMaTpmBaTth onpeaeneHHble orpaHNYeHns UMyLLLECTBEHHbIX
npaB — criyyan, B KOTOPbIX OXpaHAeMble Npou3BedeHNss MOTyT UCMONb3oBaTbCs 6e3
paspelleHus npasoobriagaTens n npu ycrnosumn BelnnaTbl KOMNeHcaunn nnm 6es3 aToro
ycnosus®'.

B bepHckol KoHseHyuu 06 oxpaHe niumepamypHbIX U XyO0KeCmMBEHHbIX npousgedeHul
(1971 r.) cogepkaTcs yCrioBusi, B COOTBETCTBUMN C KOTOPbIMU NpaBa aBTOPOB MOryT ObITb
OrpaHunyeHbl, B CBA3M C YeM MOXET ObITb paspeLueHo cBo6ogHOE NCMONb3oBaHMe
npou3eeaeHnin®?,

[nsa onpefeneHuns ycrnosuin, B COOTBETCTBUMN C KOTOPLIMU MOXET BbITb BBEAEHO OrpaHu4eHmne,
pa3paboTaHa TpexcTyneHyaTas npoeepka®. 3OTa npoBepka Takke NpeaycMoTpeHa B ctatbe 13
CoenaweHusi BcemupHoti mopzoeot op2aHusayuu (BTO) no mopaosbiMm acriekmam rpas
uHmennekmyanbHol cobecmeeHHocmu (1994 r.) (Cornawenne TPUMC), ctatbe 10 [ozosopa
BOUC no asmopckomy npasy (OAI) B kauecTBe NpoBEPKM OS5 UCKITIOYEHWI U OrPaHnUYeHnin
BCEX UMYLLECTBEHHbIX NPaB B paMkax aBTOpcKoro npaea. B ctatbe 16 Jorosopa BOUC no
ncnonHeHmsm un poHorpammam (ANPD) ata npoeepka pacnpocTpaHsaeTcs Ha npaea
UCNOMHUTENEN 1 NpoussoauTenei MOHOrpamMm, KOTOpble OXBaTbiBAET AaHHbIN A0roBop®.

CornaiieHus o nepegayvye matepuana

CornaweHunsi o nepegaye matepuana NnpeactaBnsoT cobor cornalleHuns, NCnonb3yemMble B
KOMMEPYECKMX U aKkaaeMUYEeCKUX NapTHEPCKMUX HAYYHbIX NCCIef0BaHUAX, BKIIOYAOLLNX
nepegady 6Guonornyeckux MaTepuanos, Takmx, Kak 3apoAablilieBas nNnasMma, MMKPOOpraHmM3mbl u
KNeToYHble KynbTypbl C Liefnblo oOMeHa MaTepuanamm mexay NpoBangepoM 1 nonyyarenem u
onpeaeneHne ycrnoBui 4oCTyna K rocyAapCTBEHHbIM KOMNEKLNSAM 3apOAbILLEBON Nia3Mbl,
CeMeHHbIM POHAaM UNK reHeTUYeckuM pecypcam in situ®®. BOWUC paspaboTtana 6a3y AaHHbIX
cornawleHunin B obnactu 6uopasHoobpasmsi, UMEKLLNX OTHOLLEHNE K 4OCTYNMY N COBMECTHOMY
MCNOMb30BaHMUIO BbIr0A, COAEPXKALLUMX KOHTPAKTHbIE NOMNOXEHUs!, KacaroLmecs nepeaayn u
MCMOMb30BaHUsA reHeTn4ecknx pecypcoB®. MpoaoBoNbLCTBEHHAS U CENbCKOXO3ANCTBEHHAS
opraHunsaumsa (PAO) paspabortana n npuHsna B 2006 r. CtaHgapTHOe cornalleHune o

89 Cm. nokymeHT WIPO/GRTKF/IC/44/INF/12.

90 MccnepnosaHue «McknioyeHnst n orpaHuy4eHns B aBTOPCKOM MpaBe U CMEXHbIX NpaBax», NoAroToBrieHo
Mbepom CupuHennu, WCT- WP PT/IMP/1, 1999 r., cTp. 2.

91 Pasnen Beb6-canta BONC, nocesiLLeHHbIN aBTOPCKOMY NpaBy Y CMEXHbLIM NpaBaMm:
https://www.wipo.int/copyright/en/limitations/index.html.

92 MyHkT 1 cTaTbK 10.

93 MyHKT 2 cTaTby 9.

94 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO Nnpaea 1 CMEXHbIX NpaB U
'moccapuii TepMUHOB NO aBTOPCKOMY MpaBy M CMEXHbIM npaBam», BOUC, ctp. 313.

95 Cm. nokymeHT WIPO/GRTKF/IC/17/INF/12.

9% Cwm. no ccoinke: https://www.wipo.int/tk/en/databases/contracts/index.html
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nepegadve matepuana (CCIM), Heobxogmmoe ons peanusaunmn MexgyHapogHoro gorosopa o
pacTuUTenbHbIX FeHeTUYECKUX pecypcax Ang npoM3BoACcTBa NPOLOBOSLCTBUSA U BEAEHUS
cenbckoro xo3sincTea (2001 r.)%7. B npunoxeHun | K BOHHCKMM pyKOBOAALWMM NPUHLMNAM
no o6ecneyeHno A4OCTyNa K reHeTU4YECKUM pecypcam U COBMECTHOrO UCMONb30BaHUs Ha
cnpaBeanuBOM U paBHOW OCHOBE BbIroA OT UX NPUMEHEHUA CoaepXKaTCs NeMeHTbI AN
BKMIOYEHMS B COrnalleHus o nepegade matepuarnos.

MuHumym pokymeHTauum PCT

B cooTtBeTcTBUM ¢ MNoccapuem TepmmnHoB PCT, MUHUMYM JOKYMEHTaUUM MOXET onpeaensaTbes
KaK «JOKYMEHTbI, B KOTOPbIX MEXAYHAPOOHbIN MONCKOBbIA OpraH SOSMKEH OCYLLECTBNATbL MOMCK
COOTBETCTBYIOLLIErO NPEALLECTBYIOLLErO YPOBHA TEXHUKN. ITO TaKkKe OTHOCUTCH K opraHam
MeXAyHapoaHOW npeaBapuUTenbHOM SKCNepTu3bl AN uernen nposeaeHns aKcnepTmsbl.
[oKymeHTaums BKMOYaeT HEKOTOpble OnybnmnkoBaHHbIE NATEHTHbIE JOKYMEHTbI U HENATEHTHYHO
nuTepaTtypy, coaepxallycs B cnucke, onybnukosaHHoMm MexayHapoaHbiM 610po. MuHumym
[AOKyMeHTaumn nepeyncneH B npaeune 34 NHcTpykummn k PCT» %,

B PykoBogsimx npyHUMnax gnsi npoBegeHns MexayHapoaHoro novcka no npoueaype PCT
MWUHMMYM OOKYMEHTaLMN ANsg MexXayHapoA4HOro nouncka onpegenseTcs kak «noabopka
OOKYMEHTOB, OpraHM30BaHHasa B CUCTEMATMYECKOM hopMme (Mnn AOCTYMNHAsA UHbIM
cuctematmyecknm obpasom) ons uenen npoBegeHns nomcka B COOTBETCTBMM C OTHOCALLMMCS K
0bObekTy cogepkaHMeM JOKYMEHTOB, KOTOpble NpeacTaBnsAloT coborn rnaBHbLIM 06pasom
NaTeHTHbIE LOKYMEHTbI, AOMOSIHEHHbIE PAAOM CTaTen U3 NEPUOANYECKNX U3OAHWUIA U OPYTUX
BWOB HENaTeHTHoOW NuTepaTtypbi» .

B despane 2003 r. Ha cegbMon ceccun 3acedannsa MexayHapoaHbix opraHoB B pamkax PCT
6b1N10 4OCTUMHYTO CornalleHne B NPUHLMNE O TOM, YTO JOKYMEHTauUms No TPaauLMOHHbIM
3HaHWSIM JOMMKHa ObiTb BKMOYEHA B YacTb MMHMMYyMa JokymeHTaumm PCT, oTHocALLyOCS K
HenaTeHTHon nutepatype'®. Hanpumep, B fokymeHTe « MuHUMyM gokymeHtaumn PCT —
Cnvcok nepvoanyecknx n3gaHui: nepuoanyeckne U3gaHus, ncnornb3yemMble Ans novcka u
aKkcnepTunsbl» NHAUACKNIA XypHan TPaauLUOHHBIX 3HaHWN U Kopenckui xXypHan TpaguumMoHHbIX
3HaHW onpefenexbl Kak HenaTeHTHasa nuTepaTypa.

MeHbLMHCTBO

CornacHo topuanyeckoMy crioBapto bnaka TepMUH «MEHbLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpble HEKOTOPbLIM 06Pa3oM OTNMYaTCS OT GONbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMM
nHoraa obpallarTcs HeoAMHAKOBO.

MeHbLIMHCTBOM SIBMAETCA rpynna, B YACNEHHOM OTHOLLEHUM yCTynatoLLas 60MbLLIMHCTBY
HaceneHus rocy1apcTea 1 HAaXoAALLAACA B HEAOMUHUPYIOLLEM MOMOXEHUN, YNeHbl KOTOPOM
obnagalT 3THUYECKUMU, PEMUIMO3HLIMU UMK A3LIKOBLIMU XapaKTepUCTUKaMM1, OTIIMYHLIMUA OT
XapakTepUCTUK OCTanbHOrO HaceneHusi,  KOTOpble UCMbITLIBAKOT YyBCTBO COMUAAPHOCTM, Aaxe
€CInY OHO He NPOoSBNAETCH ABHO, HaNpPaBMneHHOe Ha COXpPaHeHne NX KynbTypbl, TPAOULIMNA,
penurum unu asbika 'l

B cooTtBeTcTBMM ¢ [leknapauuen o npaBax nvu, NpUHaanexawmnx K HauMoHannbHbIM Unn
3THUYECKNM, PESTUIMO3HBbIM M S3bIKOBbIM MEHbLUMHCTBaM (1992 r.), nuua, npuHagnexaiume K

o7 CM. no ccbinke: http://www.fao.org/3/a-be623e.pdf

98 Cwm. no ccoinke: https://www.wipo.int/pct/en/texts/glossary.html#M

99 MyHkT 1X-2.1 PykoBogsLwmMx NpYHLMNOB AN NpOBeAeHUs MexayHapoaHoro noucka no npouenype PCT
(newictByeT ¢ 18 ceHTAbpsa 1998 r.).

100 Munumym gokymentauum PCT, nokyment PCT/MIA/9/4.

101 dpaHyecko Kanoptopwu, 6biBlwmnin CneuunaneHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcs Autep
KyrenbmanH B pabote «OxpaHa nuu, npuHagnexawmx K MEHbLUMHCTBAaM, U KyNbTYPHOIO pa3Hoobpasuns
KOPEHHbIX HapodoB» noAa pea. A. doH Borganau n P. Bonbddpym, KOpuanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.
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MEeHbLLUNHCTBAM, MMEeIOT MPaBo MoMb30BaThCA AOCTOAHUAMM CBOEN KynbTypbl 6e3
BMeLLaTeNbCTBa UMM AUCKPYMUHALMM B Kakow 6bl To HM 6bino dopme’®?. Mocynapctea
OXPaHSAIOT Ha UX COOTBETCTBYIOLLMX TEPPUTOPUSAX CYLLECTBOBAHNE U CaMOGBLITHOCTb
HaLMOHArbHBIX UM 3THUYECKUX, KYNbTYPHbIX, PEMUMMO3HBLIX U A3bIKOBbLIX MEHLLUVHCTB U
MOOLLPSOT CO3[aHMe YCroBUiA ANsi pa3BUTUS 3TON caMoGbITHOCTM %3,

B cootBeTcTBMM ¢ MexxOyHapoOHbIM Nakmom O epaxxd0aHCKUX U rnoaumuyYecKux npasax

(1966 r.) B Tex cTpaHax, rge CyLeCcTBYHT 3THUYECKME, PENUTNO3HBIE U A3bIKOBbIE
MEHbLUMHCTBA, NMuaM, NpuHaanexalwimm K TaKuM MEHbLUMHCTBaM, HE MOXeT ObiTb OTKa3aHo B
npaBe COBMECTHO C APYrMMU YrieHaMu TOW e rpynmbl NOfb30BaTbCA CBOEN KyIbTypOow,
MCNOBEeAOBaTbL CBOK PENUINIO0 U UCTIONHATL ee 00psiabl, @ TakKe Nonb30BaTbCA POAHBIM
A3bIKOM 104,

He3akoHHOe npucBoeHune

B obGnacTtu nHtennekryanbHOM COGCTBEHHOCTU tOpManNYeCcknii crioBapb bnaka onpegensiet
«HE3aKOHHOE NMPUCBOEHNE» KaK «OCHOBAHHbIM Ha 06LLeM npase AenuKT 3a UCMOMNb30BaHWe He
OXpaHAeMOoWn aBTOPCKNM NMPaBoOM UHPOpMaLmMM Unu naen, KoTopble opraHusaumsa cobupaeT u
pacnpocTpaHsaeT AN n3BneYeHms Npnbbinun ¢ Lenbio HegobpOCOBECTHOM KOHKYPEHLMM C 3TOM
opraHusauumen, unu 3a KonMpoBaHWe NPOU3BEeL4EHUS, aBTOP KOTOPOro eLle He nctpebosan nnm
He MONyYunn UCKIIYUTENbHBIX NPaB Ha NpounssegeHue. [...] dnemMmeHTaMmm He3aKOHHOTO
NpUCBOEHUS ABNAOTCA cneaytowme: (1) ncrel, 4OMKHO ObiTb, BNOXWN BPEMS, EHbIM UMK
ycunusa ansa céopa nHgopmauuu, (2) oTBETYMK, AOIMKHO BbiTb, NONy4Ynn nHpopmaumo 6e3
KaKkunx-rnmbo aHanornyHbIX BNOXeHWN, 1 (3) uctew, AOMKHO 6biTb, MOHEC KOHKYPEHTHbIN yLlepb
BBMAY NOAOOHbIX AENCTBUN OTBETUYMKAY.

[envkT B CBA3M C HE3AKOHHbLIM NMPUCBOEHUEM SIBNAETCH YacTbio 3aKOHOAATENLCTBA O
He406GPOCOBECTHOMN KOHKYPEHLMM B CUCTEME MPELEAeHTHOro npaea. TakuM obpasom,
HE3aKOHHOE MPUCBOEHWE BreYeT 3a coboii NPOTUBOMNPaBHOE MMM HEYECTHOE WCTONb30BaHNe
UMK 3aMCTBOBAHME YYXXO COBCTBEHHOCTU, U YacTO UCMOMb3yeTcsa AnA 060CHOBaHWA UCKa B
Tex cry4yasix, koraa He 6biM HapyLUueHbl NpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHME MOXET MMETb OTHOLLIEHME K NPOTMBOMNPABHOMY 3aMMCTBOBAHUIO UMK
MOLLIEHHNYECKOMY MPUCBOEHUIO CPEACTB UM UMYLLLECTBA, KOTOPbIE BBEPEHbI OAHOMY NHLLY, HO
Ha caMoM erne npuHaanexaT Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[1paBoBas CTPYKTypa oxpaHbl TPaAULMOHHBLIX 3HaHWiA B LLpu-
JTanke» (2009 r.) onpenenseT «He3akoOHHOE NPUCBOEHNE» Kak «(i) npnobpeTeHne, NpucBoeHme
UITN UCNONb30BaHWE TPAOMUMOHHBLIX 3HAaHWI B HapyLLEHWE NOJIOXEHU 3TOro 3akoHa, (ii)
n3BreyYeHve BbIrogbl U3 NpuobpeTeHns, NPUCBOEHNSA UK UCMONb30BaHUSA TPAOULMOHHBIX
3HaHW, Korga nuuy, KoTopoe nNpuobpeTaeT, NnpucBamBaeT N UCNOMb3yeT TPaAULNOHHbIE
3HaHWS, U3BECTHO MUIU HEN3BECTHO MO NPUYNHE HEBPEXHOCTU, YTO TPAAMLMNOHHbBIE 3HAHUS
6b1nKn NprobpeTeHbl, NPUCBOEHbI NN NCMOMNb30BaHbI NOObLIMU HecnpaBeaIMBbIMU CPEACTBaMMU,
n (iii) opyrue Buabl KOMMEPYECKON OeATENbHOCTH, NPOTUBOPEYaLLMe YECTHON NPaKTUKe,
KOTOpble NO3BOMAT U3BMEKaTb HECNPABEAUBYIO BbIrodYy U3 TPAAULIMOHHBLIX 3HaHMN» 195,

102 Mynkr 1 cTatby 2 [eknapauum o npasax uu, NPUHaAnexalmx K HaumoHanbHbIM U STHAYECKUM,
PENUIMO3HbIM U 3bIKOBbIM MEHBLLUMHCTBAM, NPUHATON pesontoumnert 47/135 NeHepanbHoi Accambnen ot 18
nekabps 1992 r.

103 MyHkT 1 cTaTby 1 Jeknapauum o npasax nuu, NPUHaANEXaLumx K HauMoHarnbHbIM UM 3THUYECKUM,
PENUrMo3HbIM U 13bIKOBbIM MEHBLUMHCTBAM.

104 CraTbsa 27 MexayHapoaHOro nakta o rpakaaHCKMX M NOMMTUYECKUX Npasax, NPUHATOTO U OTKPLITOrO A
noanmcaHusi, patudmkaumm n npucoegmHeHns pesontoumnen MeHepansHo Accambnen 2200A (XXI) ot
16 gekabps 1966 r., BcTynueLuero B cuny 23 mapta 1976 1.

105 Pabouunn gokymeHT, Bepcus oT 1 aHBaps 2009 r. «[lMpaBas CTpykTypa oxpaHbl TPaANUMOHHBLIX 3HaHWI B LLpu-
JlaHke».
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HenpaBomepHoe ucnonb3osaHue '’

B obnactu naTeHTOB topuamnyeckmin crnoBapb bnaka onpegenseT «HenpaBoMepHoe
NCMNONb30BaHME» KaK «MCMNofb30BaHWe NaTteHTa unm ¢ Lenbio NpoarneHns AencTBuns
NCKIMIOYMTENBHOrO NpaBa Ha He3anaTeHTOBaHHbIe TOBAapbl, UMW C Lierbio HapyLUEeHNs
aHTUTPECTOBCKOro 3akoHoAaTenbcTBay. B uenowm, topuanyeckuin cnosapb bnaka rmacut:
«HenpaBuibHOE NCMoSb30BaHNe, HENPeaYCMOTPEHHBIM UNN HENPEABUAEHHBIM 06pPa3omy.
CnoBapwv onpeensitoT HeNpaBOMEPHOE UCMNONb30BaHME Kak HENPaBWUIbHOE, HEBEPHOE UM
HeHaanexallee nucrnonb3oBaHue, NMbo HenpaBubHOE NpMMeHeHne. HenpaBomepHoe
MCMonb30BaHME MOXET Takke O3HavyaTb HeHaanexallee unvm YypeaMmepHoe npuMeHeHune, Nnbo
OENCTBUS, KOTOPbIE U3MEHSIIOT NMPUCYLLYIO LieNb UM HasHa4YeHne 4ero-To.

N3meHeHune

M3meHeHnem aBnseTca nepeMeHa B YeM-nubo (ropugudeckuin cnosapb briaka). 3ToT TEepMnH
ABNSIeTCS CMHOHMMOM nepeaenkn. B ctaTtbe 6bis bepHckol KoHeeHyuu 06 oxpaHe
niumepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHud (1971 r.) npegycMoTpeHO, NOMUMO
npo4yero, NpaBo aBTOpa NPOTUBOAENCTBOBATL BCAKOMY M3BPALLEHWNIO, MCKAXXEHWUIO MU UHOMY
N3MEHEHMI0 NPOM3BeAEeHNs, CNOCOOHOMY HaHeCTH yuepb YecTn nnu penytauum asTopa.

UckaxeHne

CornacHo onpeaeneHunto OkcOpACKOro CrioBaps aHrMUNCKOro S3blka TEPMUH «UCKaXKEHUe»
O3Ha4aeT aKT OTCEYEHMUS UMK U3BATUSA YacTU Yero-nnbo, 0COBEHHO KHUMM UITN UHOTO
OOKYMEHTA; U3MEHEHWE UINN YHUYTOXEHNE YacTh CoOAepKaHUs Unu 3HadeHus. B cooTBeTcTBUM
co cTatben 6bis bepHckol KoHeeHyuu 06 oxpaHe nnumepamypHbIX U XyO00XecmeeHHbIX
npoussedeHul (1971 r.) oxpaHa OT UCKaXXeHMA ABNSETCA OQHUM U3 aTpMOYTOB NMNYHBIX
HEeMMYLLECTBEHHbIX NpaB aBTopa.

B3anmHoe yBaxeHune

B npeambyne Aeknapauuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOe yBaXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHUN, K KOTOPbIM CrielyeT CTPEMUTBLCA B Ayxe
coTpyaoHudectBa. CornacHo onpeaeneHunto OkcdopacKoro crioBaps aHrMNCKOro s3bika, CnoBo
«B3aUMHbIV» OTHOCKTCS K ABYM 1 Bonee noasm, NCNbITbIBAKOLWMM APYT K APYry OOMHAKOBbIE
YyBCTBA, MeXay KOTOPbIMW CyLLEeCTBYHOT ABYCTOPOHHME OTHOLLEHWS.

B3anmocornacoBaHHble ycnoBus

Kpome npusHaHus npaBa HaLMOHanbHbIX NPaBUTENBLCTB ONpeaensaTb YCnoBusa AocTyna K
reHeTM4eckuM pecypcam, NyHKT 4 ctatbn 15 KoHseHyuu o buosnozcuyeckom pasHoobpasuu
(1992 r.) npegycmaTtpumBaeT, 4TO «4OCTYyM, B Cryvae ero npegoctaBneHnsi, obecnevmBaeTca Ha
B3aMMHO COrfliacoBaHHbIX YCNOBUSX U PErynmpyeTcs NONOXEHUSIMU HacTosILLEN CTaTbny.
McnonHutenbHbin cekpetapb KBP oTMeuvaeT, YTo «koHTpakTbl SBNAKTCS Hanbonee obLien

106 HekoTopble generauuv npegnaranu 4o6aBuTb TEPMUH «HENMPaBOMEPHOE MCMONb30BaHNE» B TEKCT AOKYMEHTA
«OxpaHa TpaguUMOHHbIX 3HAHWI: NepecMoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/18/5 Prov.),
Hanpumep, aeneraunsa NiHgoHesun n generaumsa Mekcukn. OpgHako generaums ABCTpanum oTMeTuna, 4to
«HenpaBOMEPHOE MCMNOMNb30BaHNe» NpeacTaBnseT cobov TEPMUH, UCNONb3yeMbIi B KOHTEKCTe KOHBEHLIMK O
6uonormyeckom pasHoobpasum B pamkax NpoekTa TekcTa Ans NeperoBopoB Mex4yHapoOHOro pexvma
[OCTyrna Y COBMECTHOTO UCMOMb30BaHNSA BbIrOf OT FTEeHETUYECKMX PECYPCOB U CBA3AHHBIX C HAMM
TPaAWULMOHHbLIX 3HaHWA. OH BblN MCNONb30BaH NPUMEHUTENBHO K AEUCTBUAM, KOTOPbIE NpoTMBOpEeYaT
COrfnacoBaHHbIM Ha B3aMHOW OCHOBE YCIOBUSIM, B TO BPEMS Kak TEPMUH «HE3aKOHHOE MPUCBOEHME» NMeeT
OTHOLLIEHE UMEHHO K NpnobpeTeHunto 6e3 npeaBapuTenbHOro 060cHOBaHHOrO cornacusi. Cnoeapu
onpefenslT HenNpaBoOMEPHOE UCMONb30BaHME Kak HeMpaBuibHOE, HEBEPHOE NNW HEHaanexatlee
ncnornb3oBaHune, NMbo HenpaBuITbHOE NpPUMeHeHUe. HenpaBomepHOe MCMONb30BaHNE MOXET Takke o3HayaTb
HeHagnexallee nnv YpeaMmepHoe NpuMeHeHue, NMbo AeNCTBUS, KOTOPbIE M3MEHSAOT MPUCYLLYIO Lenb Unu
HasHayeHue Yero-To.



WIPO/GRTKF/IC/52/INF/7
MpunoxeHue, cTp. 36

cbopMoi perucTpaummn «B3anMHO corfniacoBaHHbIxX ycrnosui» 1%, B ctaTtbsx 41-44 BoHHCKMX
PYKOBOASALLMX NPUHLMNOB NO o6ecnevyeHunto oCcTyna K reHeTUYeCKUM pecypcam U
COBMECTHOIO UCMONb30BaHUs Ha cnpaBeAnIMBON U paBHOW OCHOBE BbIrog OT UX
NPUMEHEHUS N3NOXEHbI HEKOTOPblE OCHOBHbIE TpeboBaHMS B OTHOLLIEHUN B3aUMHO
COrracoBaHHbIX YCIOBUN.

CraTbsa 18 Haronckoro npoTtokona perynupoBaHusa AOCTyNna K reHeTU4eCKUM pecypcam U
COBMECTHOrO UCMOMNb30BaHNS Ha CNPaBEAMBOM U PaBHOM OCHOBE BbIr0f, OT UX NPUMEHEHNS K
KoHBeHUuun o 6ruonornyeckom pasHoobpasum (2010 r.) cneumanbHO KacaeTcs cobnogeHns
B3aMMOCOrfnacoBaHHbIX YCNoBuin, npegycmaTpusas, 4to «1. Npu BbINOMTHEHMM NOMNOXEHNIA,
yKkasaHHbIX B noanyHkTe (i) nyHkTa 3 (g) ctaTbM 6 1 B cTatbe 7, kaxgaa CTopoHa noowupsieT
NOCTaBLUUKOB 1 NOSb30BaTeNen reHeTUYeCKUX pecypcoB U/unmn TpaguLMOHHbIX 3HaAHUA,
CBSA3aHHbIX C FeHeTUYECKUMUN pecypcamMu, BKNoYas no Mmepe Heob6xogmmMocTum BO
B3aMMOCOracoBaHHbIE YCNOBUS NOMNOXeHWst 06 yperynmpoBaHmMm CnopoB, BKAoyaoLwme: (a)
IOPUCOUKLNIO, B KOTOPYIO OHU NepefaayT nbor npouecc yperynuposaHust cnopos; (b)
NPYMEHMMBIN 3aKOH; W/unn (C) BapMaHTbl anbTEPHAaTUBHOIO YperynmpoBaHus CNopoB, TakmMe Kak
nocpegHMYecTBo unu apoutpax. 2. Kaxgas CTopoHa ob6ecrneunBaeT BO3MOXHOCTb
obpaLleHns 3a NOMOLLLI0 B paMKax CBOMX NPaBOBbIX CUCTEM B COOTBETCTBUM C NPUMEHUMbIMU
FOPUCAMKLNOHHBIMM TpeboBaHUAMY B Cryvasx BO3HUKHOBEHWSI CMOPOB, NPOMCTEKAOLWNX 13
B3amMMocornacoBaHHbIx ycrosuin. 3. Kaxxgas CTopoHa NpvHMMaeT B COOTBETCTBYHOLLMX
cny4vasx apdekTMBHbIE Mepbl Ans: (a) obecrneyeHus JocTyna K NpaBoCcyauio; U

(b) ncnonb3oBaHUs MexaHN3MOB Anst obecneyeHnss B3aMMHOro NpuU3HaHWs 1 BbINONIHEHUS
peLleHnin, BbIHECEHHbBIX MHOCTPaHHbIM CyaoM, U apoutpaxHbix pewerHnin. 4. KoHdepeHuus
CTtopoH, BbicTynatowlasa B kadectse CoBewaHms CTopoH HacToswero NpoTokona, npoBoguT
0030p 3P(PEKTUBHOCTM HACTOSILLEN CTaTbM B COOTBETCTBUM CO cTaTbhel 31 HacToswero
lMpoTokonan.

Haronckui npoTokon perynmpoBaHuUA JOCTyNa K reHeTUYECKUM pecypcam u
COBMECTHOro Ucnosib3oBaHUsA Ha crnpaBeAfiIMBoOM U paBHON OCHOBE BbIro4 OT UX
npumeHeHus Kk KOHBeHUun o bnonornyeckom pasHoo6pasum (2010 r.)

MpoTtokon 6bin NpuHAT B okTaA6pe 2010 r. B xoae aecAtoro coellaHmst KoHdepeHumn CTopoH
(COP 10), npoxogusLuero B ropoge Haros, AnoHns. B cooTBeTCTBUM CO cTaThen 1 Lenblo
lMpoTokona siBnsieTcs «obecnevyeHmne COBMECTHOIO UCMOSb30BaHUSA Ha CNpaBedSIMBON U paBHOWM
OCHOBE BbIrog, OT NPUMEHEHMWS FTEHETUYECKNX PECYPCOB, B TOM YKCIe NyTEM obecrneyeHuns
Hagnexallero JocTyna K reHeTUYeCcKUM pecypcam 1 Hagnexallen nepegaym
COOTBETCTBYIOLLNX TEXHOMOMMI, y4NTbIBAsS BCE NpaBa Ha JaHHbIE PECYPCbl N HA TEXHOMOMK, U
nyTeM Hagnexawero MHaHCMPOBaHMWS, COAENCTBYS TakumM 00pa3omM COXpaHEHMUIO
Buronornyeckoro pasHoobpasnsi U YCTOMYNMBOMY MCMONb30BAHMIO €r0 KOMMOHEHTOBY.
"eHepanbHbIN cekpeTapb OpraHmsauun O6beanHeHHbIX Haumi 6yaet [enosuntapvem
lMpoTokona n OTKPOET ero Ansi noagnucanuns B LieHTpanbHbIX yupexaeHunsax OpraHmsaumm
O6beanHeHHbIx Hauwii B Hito-Mopke co 2 despans 2011 r. no 1 despans 2012 r.

Heckonbko cTaTen KOHKPETHO KacatoTCa TpagMLMOHHbBIX 3HAHUI, CBSA3AHHbLIX C FEeHETUYECKUMU
pecypcamu, Takue Kak ctatbst 3 (JOCTyn K TpPaAMLUMOHHBIM 3HAHWUAM, CBSI3aHHbIM C
reHeTnyecknmn pecypcamm), ctatbs 12 (TpagMuUMOHHbIE 3HAHWS, CBA3AHHbIE C FTEHETUYECKUMU
pecypcamun) n ctaTbsa 16 (BbinonHeHne NonoXeHun HaunoHanbHOro 3aKoOHOAaTeNbLCTBA Unn
perynsiTuBHbIX TpeboBaHWI, perynmpyowmx A0CTyN K reHETUYECKUM pecypcaM U COBMECTHOE
NCMNonNb30BaHWe BbIr0A, B OTHOLEHWUM TPAAMLUMOHHbBIX 3HAHWI, CBSA3AHHbIX C TEHETUYECKMMMU
pecypcamn).

107 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Hauus

B topuauyeckom cnoeape bnaka TepMUH «Hauma» onpeaensieTcs kak 6onbluas rpynna nogen,
nmeroLmx obLee NPONCXoXaeHue, A3blK, TpaguuMn N 06bIMHO COCTaBMSIHOLLNX NONIUTUYECKYHO
eouHuuy. TepMuH «rpaxgaHe» o603HavaeT U3NHECKNX UNN FOPUANYECKUX UL, KOTOpbIe
NPOXUBAKOT UM UMEIOT peanbHOE U AENCTBYHOLLEE MPOMbILLNIEHHOE UM KOMMEPYECKOe
npeanpusaTAe Ha ToW UMK UHOW TaMoXeHHoN TeppuTopun.'® B 3HaveHne TepMuHa «HaLmMmn»
3anoXeHo npeacrtaeneHme o coobluecTse noaen, cpopmmpoBaHHoM bnarogaps obliemy
MPOUCXOXOEHWIO, KyNbType Y UCTOPUK, a YacTo 1 Gnarogaps obuuemy s3biky %, TepmuH
«KYNbTYpHble OOLLMHbI» NPU3BaH BbICTYNaTb B KAYE€CTBE AOCTATOYHO LUMPOKOrO MOHATUS,
KOTOpOeE BKIOYaeT rpaxaaH BCen CTpaHbl, «Hauuo», B cny4vasix, koraa TpaguumoHHble
BblpaXXeHUs1 KyNbTypbl pacCMaTpMBalOTCA Kak NpuHagnexaiwme Bcemy Hapoay onpeaeneHHon
CTpaHbl. JTO coveTaeTCs C NPaKTUKOM B APYrnx o6racTax NONUTUKM U CAYXXUT AOMOSTHEHNEM K
Hen''°,

HoBu3Ha

HoBun3Ha sBnseTcs 0OgHMM U3 KpUTEPMEB NAaTEHTOCNOCOOHOCTU NpU NpoBeAeHUN NboN
aKcnepTu3bl No cywiectsy. MN3obpeTeHne cumTaeTcs HOBbIM, ECIIN OHO HE ABMSIETCA YacTbio
npeaLwecTBYOLWEro YPOBHS TexHukun',

B cooTteeTcTBMM cO cTaTbern 33 [JoroBopa 0 nateHTHon koonepauun (PCT) HoBM3Ha
onpegendeTtca criegylowmum obpasom: «[4]ns uenen mexayHapogHOW nNpeaBapuTenbHON
3KCNepTuU3bl 3asBNeHHOe U306peTeHre cYNTaeTCs HOBbIM, €CMU €ro He NOPoYunT
npeaLwecTBYOLWUA YPOBEHb TEXHUKM, Kak OH onpegeneH B HCTpykumuy. Mpasuno 64.1(a)
UHcTpykumm k PCT onpegensieT «nNpeawecTBYHOLWNN YPOBEHb TEXHUKNY KaK «BCE TO, YTO CTano
AOCTYMHbIM Ny6nuke rae-nvbo B MMpe NocpeacTBOM NMMCbMEHHOMO PackpbITUS (BKMYas
YepTeXu 1 Apyrve UNncTpauumn), CHMTaeTcsa NpeaLecTBYOWMM YPOBHEM TEXHUKM NPU
yCrnoBUW, YTO TaKoe packpbiTUe MMENIo MECTO 4O COOTBETCTBYHOLLEN AATbl».

B ctatbe 54 EBponeickon nateHTHOM KOoHBeHUun (ENMK) copepxuntcs cneayioulee
onpegeneHne HOBU3HbI: «M300peTeHne cUMTaeTCa HOBbIM, €CIIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHUKN BKMOYAET BCE, YTO CTaNo obLeaoCTyNHbIM NyTEM NMUCbMEHHOTO
W YCTHOrO OMMUCaHWS, NCNONb30BaHWSA UK N6bLIM ApyrMM cnocobomM A0 AaThl NoAayun 3asiBKu
Ha eBPOMENCKNUIN NaTeHT».

Paspen 35 Ceopa 3akoHoB CLUA 102 [YcnoBusi naTeHTOCNOCOBHOCTUW; HOBM3HA] cCoaepXuT
cnepgywoulee onpeferneHme NoHATUA HOBU3HbI: «NTMLIO MMEET MpaBo Ha NofyvYeHne naTteHTa, 3a
NCKNtoYeHnem cnyyaes, korga (1) sasBneHHoe n3obpeteHne 6bINo 3anaTeHTOBaHO, ONUCaHO B
neyaTHow nyGnukaumm, Haxoaunock B Ny6rMYHOM UCNOMNbL30BaHWUM UK B Npogaxe unm 6uino
MHbIM 06pa3om AOCTYNHO Nyb6nuke A0 hakTUYEeCKON AaThl NOAAYM 3asiBKM Ha 3asBreHHOe
nsobpeteHune; nnu (2) sasasneHHoe nsobpeTteHne ObiNo onN1caHo B NateHTe, BblaHHOM B
cooTBeTCTBMU C pa3genom 151, unu B 3asBke Ha NaTeHT, onybNMKoBaHHON NN CYMTAIOLLLENCS
ony6nnkoBaHHOW B COOTBETCTBMM C pasaernom 122(b), n B Takom naTeHTe nnu Takomn 3asiBke Ha
naTeHT, B 3aBMCMMOCTU OT 06CTOATENLCTB, HAa3BaHO MMSA ApYyroro n3obpertaTens, a

108 Nawnwnanb XKepse, «Cornawenne TPUMC. MpoekT n aHanmax». U3a. 3-e, Sweet & Maxwell, ctp. 161.

109 Outep KyrenbmanH, «OxpaHa nuu, NpuHagnexawmx K MeHbLIMHCTBaM, M KyIbTyPHOro pasHooGpasus
KOpPEeHHbIX HapodoB» noAa pea. A. ¢oH borgaHau n P. Bonbddpym, KOpuanyeckun exerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

0 noccapuit TepPMUHOB, OTHOCSLLIMXCA K HEeMaTepuansHOMY KynbTypHOMY Hacneauio, paspaboTaHHbIi
HaumoHnanbHon komuccnernn Hnaepnangos no Bonpocam FKOHECKO, 2002 r. («...Haumen moxeT aBnsiTbCs
KynbTypHas obLLMHay ), uuTupyeTcsa B JOKyMeHTe « OxpaHa TpaguLMOHHBIX BbIPAXXEHUI KyNbTypbl/BbIpaXKEHWUA
donbknopa: nepecmoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

M1 CnpaBoyHrk BOMC no nHTennektyanbHoi co6eTBeHHOCTH, nyGnukaums BOUC Ne 489 (E), 2008 r., cTp.19.
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(hakTnyeckas gata nodayum 3asiBKU NpeawecTByeT hakTUYeckon AaTe nofadm 3asiBkM Ha
3asBneHHoe n3obpeTeHne» 2.

OckopouTenbHbIN

«OcKkopbUTEnbHbINY 03Ha4YaeT «BbI3blBAIOLLMI HEYAOBOMNLCTBUE, THEB UK 0buay;
NPOTMBOpPEYaLLMIA TOCNOACTBYIOLEMY NPEACTABMNEHUIO O NPUMMYNAX U MOpanuy» (IopUaNYecKuin
cnosapb bnaka).

MaTteHT

[MaTeHT onpeaenseTcs Kak «4OKYMEHT, ONUCbIBAOLLNA N306peTeHne, KOTopoe MOXET BbiTb
N3roTOBMEHO, UCMOMb30BaHO U MPOAAHO C paspeLleHns Bnagernsua nateHta. M3obpeteHue
npeacraenseT cobon peleHne KOHKPETHOM TEXHMYECKOM 3agayun. [laTeHTHbI AOKYMEHT
0ObIYHO COAEPXKMUT, NO MeHbLLEN Mepe, OaHY PopMyIy U30bpeTeHus, NOMHbIN TEKCT ONUcaHUs
n3obpeteHusa n bubnuorpadunyeckyto MHoOpMaumIo, Takyto kak umsa 3assutens. OxpaHa,
npegocTaBnsemMas naTeHToOM, orpaHu4eHa BO BpeMeHu (Kak npasuno, 15-20 net nocne gatbl
noAayn 3asiBKM UNu BblAayun nateHTa).

OHa Takxke orpaHvyeHa TepputTopuarnbHO COOTBETCTBYIOLLEN CTPaHOW NN CTpaHaMMu.

MaTeHT — 37O cornawleHne mexay nobpetartenem u cTtpaHon. Takoe cornaleHne No3BonseT
BnagenbLy He AONYCTUTb APYInX NNL, K NU3roTOBMEHMIO, NCNOMb30BaHMIO UK Npoaaxe
3asiBNIeHHOro nsobpeteHus» 13,

MyHKT 1 cTaTbn 27 CoenaweHusi Mo mopa208biM acrekmam npas uHmMessiekmyarnbHol
cobcmeeHHocmu (Cornawenne TPUIMNC) BcemupHon Toprosow oprannsaumm (BTO) rmacuT, yto
«[...] naTeHTbl BblAaOTCS Ha Ntobble N306peTeHNs, HE3aBUCMMO OT TOrO, SIBMISIKOTCA JIN OHK
NPOAYKTOM Urnu cnocobom BO Bcex 06nacTax TEXHUKU, NPU YyCROBUK, YTO OHW obnagatoT
HOBM3HOW, coaepXaTt n3obpeTaTenbCknii ypoBeHb U ABNAOTCS NPOMbILLIIEHHO MPUMEHUMbIMMU.
[...] naTeHTbI BbI4AIOTCA M NATEeHTHbIE NpaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTU OT
mMecTa n3obpeTeHus, 00nacTn TEXHMKN, a TaKKe OT TOro, BBO3SATCS N NPOAYKTbI UIK
NPOM3BOAATCH HA MECTEY.

CoxpaHeHue

CoxpaHeHue MMeeT [iBa OCHOBHbIX 3/IEMEHTa: BO-NepBbIX, COXPaHEHNEe XMBOrO KyMbTYPHOrO 1
coumMarnbHOro KOHTEKCTa TPAAULIMOHHBIX 3HAHWUI U BbIPaXXeHWI KynbTypbl ANa NoaaepxaHus
TPaaULIMOHHON CUCTEMbI, B paMKax KOTOPOW MPOUCXOAUT pa3BuTue, nepeaada U3 NnokoneHus B
MOKOmNeHne TPaauLMOHHBIX 3HAHUIA U BbIPAXEHWUI KyNbTypbl U yNpasrieHne OOCTYNOM K HUM; a
BO-BTOPbIX, COXPaHEHNe TPaAMLIMOHHBIX 3HAHUIA U BbIPaXKEHWUI KyNbTYpbl B 3adUKCUPOBAHHO
dopme, HanpuMep, B criydaax Ux OOKyMeHTMpoBaHusa. CoxpaHeHue MOXeT ObiTb HanpaBneHo
Ha OKasaH1e NOMOLLY B BbPKMBAHUM TPAAULIMOHHBIX 3HAHWIA UMK BblPpaXeHUiA KynbTypbl A
BYAyLLMX NOKOMNEHMI CKOHHOW OBLLUMHBI 1 oBecneyeHne X NpeeMcTBEHHOCTU B paMKax
TPaaULIMOHHON NN YCTaHOBMNEHHOW 0bbl4asaMu cucTeMsbl, MMBO Ha NpegocTaBneHne AocTyna K
HUM LUMPOKOM 0BLLECTBEHHOCTU (B TOM YUCHIE YYeHbIX U UCCredoBaTenei) B 3HaK NPU3HaHNS UX
3HaYeHUs Kak KONMMeKTUBHOro KynbTYpPHOro Hacrneaus Yenosevectsa'',

3aKoHbl U NporpaMMbl He U3 06racT! MHTENNEeKTyanbHOM COOCTBEHHOCTM, HanpaBeHHbIe Ha
OXpaHy U NOoOLLPeHMe XMBOro Hacneamsl, MoryT okasaTb GOSbLLYH MOSMb3y B KayecTse

12 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.html#al_d1fbe1_19797_b0. Ccuinka penaetca Ha pasgen 35 Ceopaa 3akoHos CLUA 151 «Beigava
nateHTa», 4OocTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Csoaa 3akoHoB CLUA 122(b) «KoHmaeHumanbHbIn cTaTyc 3asBOK;
nyGnvkaums naTeHTHbIX 3asiBOK», 4OCTyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

13 T'moccapwin BOUC Ha noptane PATENTSCOPE.

14 0630p aesaATenbLHOCTM U pedynbTaTtoB padoTbl MexnpaeutensctBeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 37.


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
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OOMOMHEHNS 3aKOHOB B OTHOLLUEHUM OXPaHbl MHTENNeKTyansHon cobCcTBeHHOCTU. [pyrue
MeXayHapoOHble NpaBoOBble CUCTEMbI, Takne kak KoHgeHyusi 0 buonoaudyeckom pasHoobpasuu
(1992 r.) n Opranusaums O6beguHeHHbIX Hauui no Bonpocam o6pa3oBaHus, HayKu U1
kynbTypbl ((OHECKO), kacatoTca acnekToB OXpaHbl, COXpaHEHMWS 1 3aLunTbl TPAOAULMOHHbBIX
3HaHWIN 1 TPaAMLMOHHBIX BbIPAXXEHWUIA KYNbTYpbl B UX KOHKPETHOM NONUTUYECKOM KoHTekcTe ™5,

MpepBapuTensHoe 060CHOBaHHOE cornacue

B HeckonbKknx MexayHapoaHbIX JOKYMEHTaXx, KacaroLmnXCcsi, B YaCTHOCTU OKpYXKatoLlen cpeasbl,
Hanpumep, B NyHKTe 4 ctaTbn 6 BaszenbCcKom KOHBEHLMN O KOHTPOIE 3a TPaHCrpaHUYHOM
NnepeBO3KON ONacHbIX OTX040B M1 ux yaaneHmem (1989 r.) n B KoHseHumm 0 6G1nonorn4eckom
pa3Hoobpasun (1992 r.), ynommHaeTcst unm nogpasymeBaeTcsi NPaBo Ui NpUHLMN
«npeasaputenbHoro obocHoBaHHoro cornacusa» (MOC) unu nHorga «cBoboaHoOro,
npegsaputTenbHoro o6ocHoBaHHoro cornacusa» (CrocC).

B oTHoLWeHWn JocTyna K reHeTu4eckum pecypcam, B nNyHkTe 5 cratbu 15 KoHBEHLMK O
BuonornyeckomM pasHoobpasum (1992 r.) npegycmaTpuBaeTcsl, YTO OH «perynupyeTcd Ha
OCHOBe npeaBapuTenbHOro obocHoBaHHOro cornacusa forosapusatowen CTOPOHBI,
npegocTaBnsALWwen Takve pecypcbl, ecnu ata CTOpoHa He peLunT uHaye».

B nyHkTe 1 cTtatbm 16 Haronckoro npotokona perynupoBaHns 4oCTyna K reHeTU4eCKUM
pecypcam 1 COBMECTHOIO MCMNOSb30BaHUS Ha CNpaBeaiMBOM U PAaBHOW OCHOBE BbIrO4 OT UX
npuMeHeHus Kk KoHBeHumm o 6ruonornveckom pasHoobpasum (2010 r.) npeagycmatpumBaeTcs, 4T
«Kaxpgasa CtopoHa npuHMMaeT COOTBETCTBEHHO Crnyyalo Hagnexalime n copasmepHbie
3aKkoHogaTenbHble, agMUHUCTPATUBHBIE MU NONNTUYECKME Mepbl ANs obecneyeHns Toro,
4yTOObl 4OCTYN K TPAANLMOHHBIM 3HAaHUSAM, CBA3AHHbIM C FreHETUYECKUMIN pecypcamMm, KOTopble
MCNONb3YIOTCH B Npeaenax ee tpucamKLmmn, ocyLLecTBNAnNCca B COOTBETCTBUMN C
npeaBapuTenbHbIM 060CHOBaHHBIM CorflacuemM Unu ¢ ogobpeHnst 1 NP y4acTum KOPEHHbIX U
MECTHbIX 06LLMe, N YTOObI ObINN YCTaHOBIEHbI B3aUMOCOrIaCoOBaHHbIE YCMOBUS, Kak
onpeeneHo B HaUMOHaNbHOM 3aKoHOOATENbCTBE, PErynupyoLem AOCTyn K reHeTUYeCKUM
pecypcamM 1 COBMECTHOE UCMNONb30BaHME BbIro4, U B PErynaTMBHbIX TpeboBaHMAX ApYyron
CTOpOHbI, rAe HaXOAATCA TakMe KOPEHHbIE U MECTHbIE OOLLMHbIY.

[MepBOHaYanbHO 3TO NOHATME BbINO 3aMMCTBOBAHO U3 MEANLIMHCKON 3TUKN,
npegycMaTpuBaBLLEl NPaBo NaumeHTa NpUHMMaThb peLleHne, NPOBOANTb U HE NPOBOANTb
MeANLMHCKOoE fieyeHne nocre nonyvyeHust NonHom nHdopmaunm o puckax u npemmyLiectsax
Takoro KOHKpETHOro fieyeHusi. Hanpumep, B ctatbe 5 Bceobuwien geknapaunm 1997 r. o reHome
yerioBeka M Npaeax yernoBeka npegycMaTpmMBaeTcs, YTO BO BCEX Clyvasax UccrnegoBaHus,
NeYeHns NN AMarHoCTUKM, OKasblBatloLLMX BIIMSIHNE HA reHOM YerioBeKa, crneayeT OueHMBaTb
noTeHumManbHble PUCKN 1 NMpenMyLLecTBa 1 «NonyyYnTb NpeaBapuTensHoe, ceoboaHoe n
ob0oCcHOBaHHOE corfiacme COOTBETCTBYIOLEro nuua». B ctatbe 6 Bceobuwlen geknapaumm o
6roaTtuke n npasax yenoseka (2005 r.) OpraHusaumm O6beanHeHHbIX Hauun no Bonpocam
obpasoBaHus, Hayku 1 KynbTypbl ((OHECKO) TpebyeTca nonydeHne «npeaBapuTenbHOro,
cB0O6OAHOIo 1 060CHOBAHHOIO COrflacus OT COOTBETCTBYIOLLErO NiMuay, Korga peyvb naet o
«MNPEBEHTMBHOM, ANArHOCTUYECKOM M TepaneBTUYECKOM MeANLNHCKOM BMeLlaTeNnbCTBe» Unu
«Hay4YHOM ucCCreaoBaHUm.

OTOT TEPMUH BbITEKAET 13 peanusauunm obLlero NnpuHLMna y4acTns KOpeHHbIX HAPOLO0B B
NPUHATUN PELLEHNA U (DOPMYTMPOBKE, peanu3auunm 1 oLeHKe 3aTparmsaroLmx ux nporpamm 6,

MpunaratenbHoe «cBoOOOHOE» MCNOMb3yeTCH C Lenbio obecnevyeHns Toro, YTobbl B Xoae
NeperoBopoOB He OCYLLECTBMANOCH HUKAKOro NPUHYKAEHUS UM MaHWNYNIMPOBaHWS], a CIOBO

15 OxpaHa TpaguLUMOHHbIX 3HaHUI: OBOHOBMEHHbIV NPOEKT aHanu3a NpobernoB: NepecMOTPEHHbIV BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxenwe |, cTp. 6

16 Mynkt 2 cTaTtbn 32 Oeknapaummn OOH o0 npaBax KOPeHHbIX HAPOAOB; CM. Takke PykoBoasLme NpuHLMMLI
pynnsl OOH no Bonpocam pa3BuTUSA B OTHOLLEHUU KOPEHHbIX HAapOaOoB.
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«npegBapuTenibHoe» HanpaBieHo Ha NPU3HaHWe BaHOW ponu dakTopa BpeMeH!,
HeobX04MMOro KOPEHHbLIM HapodaM Afs MOSTHOro aHanusa NPeAoXeHUA, U yBaXkeHne Toro
dakTa, YTo Ha LOCTWMKEeHMe KoHCceHcyca TpebyeTcs Bpemsi. OHo Takke npeaBocxuLLiaeT
BO3MOXHOCTb TOr0, YTO B PearnbHOCTU pPeLIEeHNsi, 0COBEHHO Te, KOTOPbIE KacakTcs
MacLuTabHbIX MHBECTULMI B 06nacTb pasBuTUs, NPUHUMAOTCS KOPEHHBIMU HAapOoA4aMK 3apaHee.
MoHATUE «0BOCHOBAHHOTO» COrMnacusi oTpaxaeT pacTyllee Npu3HaHue TOoro, YTo OLeHKa
BO3[IEMCTBUSI HA OKPY>KaloLLYO cpeay M 0bLLEeCTBO ABNSeTCA HEOGXOANMbIM YCIOBUEM ANS
noBoro npoLecca NeperosBopoB 1 NO3BONSET BCEM CTOPOHAM NPUHUMAaTh B3BELLEHHbIe
peLleHus.

«Cornacue» npegcraenseT coboit npouecc, NocpeacTBOM KOTOPOro BbIAAETCs paspeLleHme Ha
ocHoBe B3auMHoro gosepus. O6ocHOBaHHOE cormnacue npegnonaraeT NpeaocTasreHme
YeTKUX NMOSICHEHWI, a TakkKe AaHHbIX O KOHTPaKTe, BO3MOXHbIX BbIroAax, MoCneacTBUAX U NyTaX
JAanbHeunLero ncnonb3oBaHnsA. ATOT NPOLIECC AOMKEH BbiTb NPO3payHbIM, a (POPMYMMPOBKUA —
MOSTHOCTBIO MOHATHLIMU ANA KOPEeHHbIX Hapogos™”.

MpeAawecTBYOWMNIA YPOBEHb TEXHUKN

MpeaLwecTBYOWMIA YPOBEHb TEXHVKM B 0OLLEM CMbICIE NPeACTaBnseT cobol BCe 3HaHWS,
KOTOpble CyLLeCTBOBaNM 4O Nodayn COOTBETCTBYIOLLEN 3asiBKU UMK AaTbl NpropuTeTa,
HE3aBWCMMO OT TOrO, CyLLECTBOBasv I OHW B MUCbMEHHOMN (hopMe unv B (hopme YCTHOro
packpbITUSi. B HEKOTOPbIX MPABOBbIX JOKYMEHTaX CYLLECTBYIOT pas3nuyns Mexay neyaTHbIMu
NyGnMKaLMsMm, YCTHbIM packpbITUEM 1 NpeablayLLIMM UCNONb30BaHUEM U MECTOM
NPOUCXOXAEHUA NyGrmkauum unmu packpbitms '8,

Ons uenen PCT onpepeneHne npeaLllecTBYIOLWEro YPOBHA TEXHUKM B npasune 33.1
WHcTpykumm k PCT nmeet cneaytowlyto hopmyrnMpoBKy: «Bce TO, YTO CTano A0CTYynHO nybnuke
rae-nmbo B Mupe NoCpeacTBOM NMUCbMEHHOIO PacKkpbiTUSA (BKMOYasa YepTexu n apyrme
WNNIOCTPaUUN) U YTO MOXET ObITb NONE3HbIM NPU ONpeaeneHnn, ABrseTCa N 3asBneHHoe
n3obpeTeHne HOBbIM N COOTBETCTBYET NN OHO n3obpeTaTenbCKOMY YPOBHIO (T.e. ABNAETCS Nnu
n3obpeTeHne o4eBMAHBIM UMM HET) NPW YCNOBUK, YTO PacKpbITUE CTano AOCTYMNHbIM 40 AaThbl
MeXayHapo4HOW nogaymy».

B cny4yae c EBponown, B nyHkTe 2 ctatbu 54 Egponelickol nameHmHoul koHeeHyuu (ENMK)
AaeTcsa onpegeneHne 3KBUBANEHTHOrO TEPMMHA «YPOBEHb TEXHUKMY KaK BKIHOYAIOLLLEro «BCe,
YTO CcTano obwenocTyNHbIM NyTEM MMCbMEHHOMO UMM YCTHOrO ONUCaHWUSA, UCMOSb30BaHUA Unu
nobbIM Apyrm cnocobom Ao AaTbl NoAaYn 3asBKU Ha €BPOMENCKU NaTeHT». B oTHowweHuu
aToro nonoxeHus EMNK, B Pykogodswiux npuHyunax rno rnpoeedeHUro 3Kcrnepmusb| 8
Esponetickom nameHm+om Begomcte (ElNB) npegycmatpusaeTcs, 4To «cnegyeT NpuHATL BO
BHUMaHMe LIMPOTY 3TOro onpegeneHus. He cyliectByeT Kaknx-nmbo orpaHnyeHun B
OTHOLLIEHUN reorpan4eckoro MecTonoONOXEHNS, UK A3blka NN OPMbI, B KOTOPOK
COOTBETCTBYIOLAA NHopMaumnsa ctana oCTynHoW nybnuke; Takke He npegycMaTpuBaeTcs
CPOK AEeNCTBUA AOKYMEHTa UIn OPYrnxX UCTOYHUKOB MHopMaumn. OgHako CyLwecTBYoT
HEKOTOpble KOHKpPEeTHbIe UcknoveHms (cm. G — V))».

7 CrueeH AnneH n AnekcaHgpa KcaHTaku, «Pasmbiwnenms o KoneseHuun OOH o npaBax KOpeHHbIX HapoaoBy,
Oxkcpopa v MoptneHa, OperoH, ctp. 49. CM. Takke «MoCTOsIHHBIA hOPYM MO BOMPOCaM KOPEHHbLIX Hapoa0B
npu dkoHomunyeckom n CoumanbHom CoBeTe OOH», yeTBepTasi ceccust, 1 «OTYET O MEXOYHaPOAHOM
cemuHape no MetoavKam B OTHOLLEHUM CBOBOAHOrO npeaBapuTeribHOro 060CHOBAHHOIO COrMacus N KOPEHHbIX
HapogoBy, E/C.19/2005/3, cTp. 8.

18 Cnpaso4Huk BOWC no nHtennektyansHon cobcTBeHHoCTH, nybnmkauus BOMC Ne 489 (E), 2008 r., cTp.19.
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B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTByOLWNA yPOBEHb TEXHUKM KOCBEHHO
onpepenseTcs NocpegcTBOM KOHLENLUMM HOBU3HBI, Kak BCe, YTO «3anaTeHTOBaHO, ONNCaHO B
neyaTHow nyGnukauumn, Haxogunock B Ny6rMYHOM UCNOMNb30BaHWUM UK B Npogaxe unm 6uino
WHbIM 06pa3oM AOCTYMHO Ny6rvke Ao pakTnyeckon AaTbl Nogayvm 3asBKn Ha 3asBeHHOe
n3obpeteHue; nnu (2) sassneHHoe n3obpeteHne 6bINo ONUcaHo B NaTeHTE, BblAaHHOM B
COOTBETCTBMM C pas3genom 151, nnm B 3asBke Ha NaTeHT, oNyGIIMKOBaHHOW UMW CHUTAIOLLENCS
ony6rMKoBaHHOW B COOTBETCTBMM C pasgenom 122(b), n B TaKOM NaTeHTe Unv Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTU OT OBCTOATENLCTB, HAa3BaHO UMS Apyroro nsobperatens, a
haKkTMyeckas gata nogayun 3asiBKv npealecTByeT hakTMYeCKon gaTe nogayn 3asBkn Ha
3aaBneHHoe n3obpeteHne» 9.

B pasgene 29 AnoHCKOro naTeHTHOro 3akoHa «NpeaLlecTBYOLWNA YPOBEHb TEXHUKMY»
onpegenseTcs kak «(i) n3obpeTteHusi, KoTopble 6biny Ny6NnMYHO N3BECTHbI B ANOHUN uUnu B
Apyron ctpaHe 4o nogayv 3asiBku Ha nateHT: (i) naobpeTteHus, koTopble Ny6rIMYHO
MCNONb30BanMcb B ANOHUM UNKW OpYyron cTpaHe, 40 Nogayn 3asiBKU Ha NaTeHT; U

(iii) n3obpeTeHus, koTopble BbiNN oNMcaHbl B pacnpocTpaHeHHoN nybnukaumm, unm
n300peTeHns, KoTopble cTanu NyGrMYHO AOCTYMHbI C MOMOLLBbIO CPEeACTB 3NEKTPOHHOM
KOMMYHUKaLMK B ANOHUM UMK B APYrov cTpaHe, 40 Nofayn 3asaBky Ha naTteHT» 120,

OxpaHa
«OxpaHa» B pabote KomuTeTa npnobpena TeHAEHUMIO K TPAKTOBKE OXpaHbl TPAANLMOHHBLIX
3HAHUIN N TPAAMLMOHHBIX BbIPaXXEHWUI KyNbTypbl OT HEKOTOPbIX (hOPM HECAHKLIMOHNMPOBAHHOTO

Mcnonb3oBaHus TpeTbuMn cTopoHamn'?!. PaspaboTaHbl M NpUMeEHSATCS ABe (POPMbl OXpaHbl.

[lo3umueHasi oxpaHa

WccnenyoTca aBa acrnekra No3UTUBHOM OXpaHbl TPAANLIMOHHBIX 3HAHWUI 1 TPaOaULMOHHBIX
BbIPaXXEHWI KyNbTypbl NOCPEACTBOM MPaB MHTENNEKTyanbHOM COBCTBEHHOCTU, NPUYEM OAMH U3
HUX KacaeTcs NpenaTCTBOBaHWS HECaHKLMOHMPOBAHHOMY MCMOMb30BaHMIO, @ BTOPOW KacaeTcs
aKTMBHOrO UCMOMNb30BaHNA TPAOAULMOHHBLIX 3HAHUIA U TPAAMLIMOHHBIX BLIPAKEHUI KYNbTypbl
WCKOHHOW OBLLMHON camoil. Kpome TOoro, npuMeHeHMe K Mo3UTMBHOM OXpaHe TPaanLMOHHBIX
3HAHWM U TPAAULIMOHHBIX BbIPAXEHWI KYNbTYpbl NOAXOAO0B, HE OCHOBaHHbIX Ha
UHTENNEeKTyanbHoW COBCTBEHHOCTH, MOXET BblITb AOMOMHUTENBLHOW MEpPOii MO UCMOMNb30BaHUI0
npaB UHTENNeKTyarnsHoW COGCTBEHHOCTU U OCYLLECTBNATLCA COBMECTHO C OXpaHoi
WHTenneKkTyanbHon cobcTBeHHOCTM 22, Hanpumep, No3uTUBHAas oxpaHa TPaaULIMOHHBLIX 3HaHWI
M TPAOMLMOHHBIX BbIPAKEHUI KyTbTypbl MOXET NPENATCTBOBATL MOCTOPOHHUM N1LIAM B
Mony4YeHnn 3aKOHHOTO A0CTYNa K TPAaAULMOHHbBIM 3HAHUAM U TPAOAULMOHHBLIM BbIPXKEHUAM
KynbTypbl UM UCMOMb30BaHUM UX AN NOMyYeHNs KOMMEPYECKON BbIroAbl B OTCYTCTBUE
CMpaBeAnMBOro COBMECTHOIO MOMb30BaHNA COOTBETCTBYHOLLMMM NPEUMYLLIECTBAMY,

O[IHaKO OHa TaKkKe MOXeT BGbiTb MCMOMb30BaHa HOCUTENAMU TPAAULIMOHHBIX 3HAHWI 1
TPaANLMOHHBIX BbIPAXEHWI KyNbTypbl A5 CO3AaHUA COBCTBEHHBLIX NPEANPUATUIA HA OCHOBE UX
TPaANLMOHHBIX 3HAHUI U TPAAULIMOHHBIX BblpaXeHuit KynbTypbl 23,

119 Cwm. pasgen 35 Ceopaa 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.htmi#al_d1fbe1_19797_b0. Ccbinka genaetcs Ha pa3gen 35 Ceoga 3akoHoB CLUA 151 «Bbigayva
nateHTa», 4ocTyneH Ha: https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Csoaa 3akoHoB CLUA 122(b) «KoHmaeHumanbHbIn cTaTyc 3a8BOK;
nybnukaumsa naTeHTHbIX 3a8BOK», 4OCTyNeH Ha: https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-
title35/pdf/USCODE-2011-title35-partll-chap11-sec122.pdf

120 Cwm. AnoHcKMiA NaTeHTHBIN 3akoH no agpecy: https://www.wipo.int/wipolex/en/details.jsp?id=16061

121 O630p geaTenbHOCTU 1 pesynbTaToB paboTsl MexnpasutenscreeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.

122 Tam xe, nyHKTbl 21 1 22.

128 Tam ke, NyHKT 21.


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap14-sec151.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap14-sec151.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf
https://www.wipo.int/wipolex/en/details.jsp?id=16061
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SawumHas oxpaHa

TepMUH «3aLMTHaA oxpaHa» OTHOCUTCS kK nogGopke cTpaTteruii ans obecneyeHust Takoro
MONOXEHWNS, YTOObI TPETbU CTOPOHbI HE NOMyYanu He3akoHHbIX UM HEOBOCHOBaHHbIX NPaB
WHTENeKTyanbHoW COGCTBEHHOCTM B OTHOLLEHUN TPAAMLMOHHBIX BblpaXXeHWUI KynbTypbl,
00BEKTOB TPAAMLMOHHbBIX 3HAHUIA U B3aUMOCBSA3aHHbIX reHeTu4eckmx pecypcoB'?. 3awwmTHas
oXpaHa TPaAMUMOHHBIX 3HAHWI BKIOYaET Mepbl MO NPEABOCXULLEHUIO UM NPU3HAHWIO
HeOenCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa30M yXe CyLLecTBYLME
TPaAMUMOHHBIE 3HAHUS 3asIBMSILOTCS B KAYECTBE M300PETEHWN.

Mpoueaypbl

Mpouenypbl NpeacTaBnsoT cO60N NpaBoBbIEe COrnalleHnsl, KOAEKCbl NOBEAEHNS, PYKOBOASLLMNE
NPVHLMNbI MW YKa3aHWS Ha TO, Kak Noan OOIMKHbI BECTU cebsa B onpeaeneHHbIx
obctoatenbctBax. OHM MOTYT MCMOMb30BaTbCA AM1s pa3paboTku OBLMHHBIX HOPM B
OTHOLUEHUN pacnpoCTpaHEHUs1 3HaHMI U UCMOMNb30BaHUSA UX CTOPOHHUMU NMLaMK, a Takke Ons
COAENCTBUSA U3MEHEHMIO MHEHNS 1 BbipaboTKe HOBbIX HOPM. Kak npasuno, npoueaypbl HOCAT
rMBKNIA XapakTep 1 co BpeMeHEM MOTYT MeHATbCS. OHM MOryT UCMONb30BaTbCS Kak CpeacTBo
ONs AOCTUXKEHUS onpefeneHHbIX Lenen, KoTopbix He yaanoch A0CTMYb obpalleHmnemM K apyrum
obnactam npasa. [Npoueaypsbl, Nnpeacrasngaowme cobon oduumanbHble  HeoduumanbHble
PYKOBOASLLNE MPUHLUMBI B OTHOLLEHWM NOBEAEHUS, MOTYT COOENCTBOBATb BbICTPaMBaHMIO
OTHOLLEHWI 1 co3aaBaTh BO3MOXHOCTU A BO3HUKHOBEHWSA HOBbIX OTHOLLIEHWIA 125,

MocTaBLWmKKN n nony4yartesnu reHeTu4eCKux pecypcoB

MocTaBLMKM 1 NoNyYaTenn reHeTUYECKMX PECYpPCOB MOTYT BKIOYaTb NPaBUTENbCTBEHHbIN
CeKTop (Hanpumep, NpaBUTENbCTBEHHBIE MUHUCTEPCTBA, NPaBUTENBCTBEHHbIE YUYPEXAEHNS
(HauMoHanbHbIe, perMoHasnbHbIe UM MECTHbIE), BKIOYAA yYpexaeHusi, oTBevaroLme 3a
afMVHUCTPaATUBHOE yNpaBrieHne HauNoHanbHbIMM Napkamn 1 NpaBUTENbCTBEHHLIMM
3eMrsiM1); TOProBIHO UM OTPACM MPOMbILLNIEHHOCTU (Hanpumep, dhapMaleBTnyeckas,
NPOOOBONbCTBUE U CENbCKOE XO3ANCTBO, OBOLLEBOACTBO U NPEANPUSATUSA KOCMETUYECKON
oTpacnu); Hay4YHO-UCCNeAoBaTENbCKME yYpeXaeHMS (Hanpumep, YHMBEPCUTETbI, OaHK/ reHoB,
BGoTaHun4yeckne cagpbl, MUKPOOHbIE KOMNMEKUNN); XPaHUTENW reHeTUYECKUX PECYPCOB U HOCUTENN
TPaAMUMOHHBIX 3HAHUI (HAaNPUMEp, accounaumm XUNepoB, KOPEHHbIE HAPOAb! UM MECTHbIE
coobuiecTtBa, HapogHble OpraHnsaumm, TpaguunoHHble hepmepckme coobllecTsa); n apyrme
(Hanpumep, BNagenbLbl YacTHbIX 3eMefb, rPYnMbl N0 COXpaHeHuo npupoab! 1 T.4.) 28,

O6LwecTBEeHHOe A4OCTOAHUe

B GonblUMHCTBE CrydYaeB TBOPEHUE cUMTaeTCs OO ECTBEHHbIM AOCTOSAHNEM, €CIN
OTCYTCTBYIOT MPaBOBbIE OrpaHNYEHNs [Ana ero UCNonb30oBaHUS LNPOKOW nyGnukon 127

KOpuanyecknin cnosapb bnaka gaet cneayioulee onpegeneHne obLwecTBEHHOro JOCTOAHUS:
«COBOKYMHOCTb M300peTeHMIn UM TBOPYECKNX NPON3BEAEHMWI, KOTOPbIE HE OXPaHSATCA
npaBamun UHTENNEKTyanbHOM CO6CTBEHHOCTU U NO3TOMY OOCTYMHbI ANna 6ecnnaTtHoro
ncnonb3oBaHuA NobbIM YenosekoM. [locne yTpaTbl UM UCTEYEHNST CpoKa AENCTBUSA
aBTOPCKOro npaea, npasa Ha TOBAPHbIA 3HAK, NaTeHTa UM KOMMEPYECKOW TaliHbl OXpaHsieMasi
UMW MHTEeNNeKTyanbHast COOCTBEHHOCTb CTAHOBUTCS YaCTbo 0OLLECTBEHHOIO AOCTOSHUSA U
MoXeT BbITb NpMcBOeHa NtobbiM NMLOM 6€3 OTBETCTBEHHOCTU 3@ HapyLUEHMEY.

24 Tam e, NyHKT 28.

125 IkeitH AHOEPCOH, «MCKOHHbIE/TPaAMLMOHHBIE 3HAHUS U UHTENeKTyanbHas cOGCTBEHHOCTLY, LieHTp
n3yyeHus obLLECTBEHHOMO AOCTOSAHMUSA, YHMBepcuTeT [btoka, 2011 r., 4OCTYMNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.

126 Cwm. gokymeHT WIPO/GRTKF/17/INF/12.

27 Cm. pokymeHT SCP/13/5.


http://www.law.duke.edu/cspd/itkpaper
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O6LecTBEHHOE A0CTOSIHME B 0651aCTN aBTOPCKOro nNpasa M CMEXHbIX NpaB onpeaensercs Kak
«obnacTb NpUMEHeHNs Takmx paboT N 06 bEKTOB CMEXHbIX NpaB, KOTOPbIE MOTYT
NCNoNb30BaTbCs W AKCNIyaTupoBaTbcsa NobbiM YenosekomM 6e3 paspeLleHns n

6e3 obaszaTenbCcTBa ynnaymMBaTb BO3HarpaxaeHne CoOOTBETCTBYIOLNM BriagenbLamM aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuso, BCNEACTBUE NCTEYEHUS UX CPOKA OXPaHbl, UK
BCMNEACTBUE OTCYTCTBMSA MEXAYHAapOOHOro 4oroBopa, ob6ecnevmBatoLLEro NX OXpaHy B AaHHOW
cTpaHe» 28,

Kak npaBuno, npuMeHnTEeNbHO K NaTEHTHOMY 3aKoHOA4ATeNbCTBY OOLWECTBEHHOE AOCTOSHME
BKNIOYaET 3HaHWUA, naen N UHHOBaUMN, B OTHOLLEHMM KOTOPbIX NNLO UK opraHmn3auus He
UMELOT npaB cOOCTBEHHOCTU. 3HaHMWSA, MAEN N MHHOBALMMK CUMTAOTCH OOLLECTBEHHbLIM
OOCTOSAHMEM, €CMNN HE CYLLLeCTBYET NPAaBOBbIX OrpaHNYeHUn ANs UX UCNOoNb30oBaHWS (C y4eTOM
pasnuunin B KOHKPETHbIX 3aKOHOA4ATENbCTBAX U CYLLEeCTBOBAHUS, B CBA3U C 3TUM, PasfnyHbIX
001 eCTBEHHbIX AOCTOSHWNI), MOCNE UCTEYEHUS Cpoka AENCTBUS NaTeHTOB (00bI4MHO 20 neT), u
€CNN OHW HEe NPOoASIEBAOTCS, MNOCNE aHHYNMPOBAHUSA U NPU3HAHNA NAaTEHTOB
HepencTBuUTENbHbIMK 129,

Ponb, CTpykTypa 1 rpaHuubl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTalTCA NPeAMETOM aKTUBHbIX
obcyxgeHun Ha pasnuuHbix popymax, Bkriovass BOMC n MKIP. 3HadeHne TepmuHa
«0BLLEeCTBEHHOE AOCTOSAHNE» MPUMEHUTENBHO K TPAAMLMOHHBIM 3HaHUAM U TPaAULMOHHBIM
BblpaXXeHsIM KynbTypbl 6onee nogpobHo paccMaTpmuBaeTcs B «3anvcke 0 3Ha4YeHUN TepMuHa
«0bLEeCcTBEHHOE OOCTOSIHME» B CUCTEME MHTEMSEKTYaNnbHON COOGCTBEHHOCTM CO creumanbHOm
CCbISIKOM Ha OXpaHy TPaAMLUMOHHbBIX 3HaHUN U TPAANLMOHHbBIX BblpaXKeHWI
KynbTypbl/BbipaxxeHun ponbknopa» (WIPO/GRTK/IC/17/INF/8).

O6LwenoCTYNHOCTb

Ha coewaHum 'pynnbl TEXHUYECKNX SKCMEPTOB M KOPUCTOB MO TPAAULMNOHHBIM 3HAHUSM,
CBSI3@aHHbIM C FEHETUYECKMMU pecypcamMm, B KOHTEKCTE MEXAYHAPOL4HOro pexnma goctyna u
COBMECTHOrO NoJSib30BaHWs BbIrogamMu akcnepTbl 06cyannm TepMmHbl «0bLLecTBeHHOE
O0CTOSAHME» N «OBLLEeAOCTYNMHOCTbY CO CneunanbHON CCbINIKOM Ha TPaauLMOHHbIE 3HaHUS,
CBsI3aHHblE C FTEHETMYECKMMM pecypcamun: TEPMUH «OOLLECTBEHHOE JOCTOSHMEY, KOTOPbIV
ncnonb3dyetca Ans obo3HaveHns 6ecnnaTtHON JOCTYNHOCTU, U3BAT U3 KOHTEKCTa U MPUMEHEH K
0o6LWenoCTyNHbIM [TPaAULMOHHBIM 3HaHUAM], CBA3AHHBIM C FEHETMYECKMMU pecypcamu.
CornacHo obwemMy noHMmMaHuo obLLefoCTyNMHOCTU, OHA He 03Ha4vaeT 6ecnnaTtHoM
poctynHoctn. Ob6Liee noHMMaHMe obLLEOOCTYMHOCTU MOXET O3HavaTh, YTO CYLLECTBYIOT
onpeaeneHHble YCrnoBuMs AN YCTAaHOBIEHMS B3aUMOCOITIaCOBaHHbIX 0083aTeNbCTB, Taknx, Kak
nnara 3a gocTyn. [TpaguuMoHHble 3HaHUS] HEPEOKO CHUTAKTCA OTHOCALLUMMUCA K
06LecTBEHHOMY AOCTOSIHUIO U, KaK CreACcTBue, ABMAILWMMNCA AOCTYNHbIMKM 6ecnnaTtHo, Kak
TOMNBbKO OHU U3BATHI U3 UX KOHKPETHOMO KyNbTYPHOIO KOHTEKCTa U pacnpoctpaHeHbl. OgHako
Henb3da cebe npeacTaBvTb, YTO [TPAaANLNOHHbBIE 3HAHWS], CBSI3aHHbIE C FTEHETUYECKUMMU
pecypcamu, KoTopble cTanun obLieaoCTynHbIMU, HUKOMY He NpuHaanexat. B pamkax
KoHLenuumn obLeaoCTynHOCTM No-NpexHemy TpebyeTca nonyveHme npeaBapuTeribHoro
MHPOPMMPOBAHHOIO cornacus Bnagernbsua [TpaguuMOHHbLIX 3HAaHWI], KOTOPbIN MOXET ObiTb
onpeaeneH, paBHO Kak TpebyeTca NpMMEHEHNEe COOTBETCTBYHOLMX MOSIOXKEHNN O COBMECTHOM
NoMb30BaHMKN BbIrogamMu, B TOM YUCIE €Crlv UBMEHEHWNE B UCMOSNb30BaHNM IBHO 00YCroBneHo
NoNyYeHHbIM paHee npeaBapuTesibHbIM UHOPMUPOBaHHLIM cornacueM. B criyvae
HEBO3MOXHOCTM onpeaeneHuns Bnagensua beHeduumapbl BCe e MOryT ObiTb yKasaHbl,
Hanpumep rocygapcTBOM.

128 My6nukaums BOUC «Pykoeoacteo BOMC no aoroBopamM B 06M1acTv aBTOPCKOTO MpaBa M CMEXHBbIX Npas u
"noccapuii TEpMMHOB MO aBTOPCKOMY MPaBy M CMEXHbIM NpaBamy.
129 Cm. pokymeHT SCP/13/5.
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PeecTpbl TpaAULMOHHbIX 3HAHUI

PeecTpbl MOXHO aHanM3MpoBaTh C CambIX PasHbIX TOYEK 3peHusi. C TOYkM 3peHust NpaBa
peecTpbl MOXHO OXapaKTepn3oBaTb Kak AeknapaTUBHbIE UM NpaBoyCcTaHaBNMBaloLme B
3aBMCKMOCTY OT CUCTEMbI, B paMKax KOTOPOW OHU yupexaeHb! 30,

CornacHo geknapaTyMBHOMY PEXUMY, KacaloweMyCs TPaguLMOHHbBIX 3HaHWA, NpaBa Ha
TpaAVLMOHHbIE 3HAHWS HE BbITEKAIOT HN N3 KAKOro akTa npaBMTeNbCTBa, @ OCHOBLIBAKOTCS Ha
NpeaLwecTBYOWMX NpaBax, BKIYas yHacneoBaHHble OT NpeakoB, 06blYHbIE, NTINYHbIE
HeumyLLleCTBEHHbIE NpaBa 1 NpaBa Yeroseka. B cny4vae ¢ geknapaTMBHbBIMU peecTpamu, XOTS
peructpaums 1 He BrMSIET Ha CYLLECTBOBAHME TakMX NpaB, OHAa MOXET UCMNOSb30BaTbCS
naTeHToBed4amMu A5 aHanmsa N3BEeCTHOrO YPOBHS TEXHUKM U AN1S1 OCnapuMBaHUS BblgaHHbIX
NaTeHTOB, B KOTOPbIX MPSIMO MUITM KOCBEHHO UCMNONb30BaHbl TPaaNLUMOHHbIE 3HaHUA. Koraa
Takme peectpbl PYHKUMOHUPYIOT B 3MEKTPOHHON hopMe U AOCTYNHbI Yepesd NHTepHeT, BaXHO
cosfaTb MexaHu3Mm, obecneuvnBaloLLmMii 4ENCTBUTENBHOCTb AaT BHECEHUS 3anvcen o
TPaAAMLMOHHBIX 3HAHUAX ANA uenen npoBeaeHnst Noncka no HoBM3HeE 1 n3obpeTaTenbCckoMy
YPOBHIO. TpeTbst PYyHKUMS, KOTOPYKO MOTYT BbIMOMHATL 3TU peecTpbl, COCTOUT B COAENCTBUN
COBMECTHOMY MOSb30BaHMIO BbIro4aMm Kak nornb3oBaTensMu, Tak 1 noctasLimkammn 3!,

lMpaBoycTaHaBnNuBalLLMe peecTpbl ABNATCA YaCcTblo MPaBoOBOro pexuma, npecnegyrowero
uernb NpeocTaBreHns NpasB Ha TpaguLMOHHbIEe 3HaHUA. B npaBoycTaHaBnusaroLlne peecTpbl
BHOCSITCS 3anvcy O NpefocTaBreHHbIX Bnagensuy TpaauuMOHHbIX 3HaHMI npasax (a UMEHHO
NCKNIOYMTENbHBIX MMYLLIECTBEHHbIX MpaBax) B Lensax obecnevyeHnsa oxpaHbl 1 NPU3HaHNS ero
NUYHBIX HEUMYLLLECTBEHHbIX, UMYLLECTBEHHbIX U IOPUANYECKUX UHTEPEeCOB. BonbLWMHCTBO
TUMOBbLIX NPABOYCTaAHABMMBAKOLLMX PEECTPOB SABMATCA NYOGIIMYHBIMU NO CBOEMY XapakTepy,
YyNpaBnsoTCA HALUNOHaNbHBIM OpraHoM U OYHKLMOHMPYIOT HA OCHOBE 3aKoHa Ui
NOA3aKOHHOrO akTa, B KOTOPOM YeTKO onpefensercs nopsagok ocyLwecTBneHus
OEeNCTBUTENBHOW perncTpaumm TpagmumnMoHHbIX 3HAHUI U ee opuLmManbHOro NPU3HaHNA K
opobpeHusa. B kayecTBe TakoBbIX OHW MOTYT Bbi3blBaTb 6OrbLUIE NPOTUBOPEUNIA U CIIOKHOCTEN
C TOYKM 3pPEHUST X MOCTPOEHNS, @ TakKe NopoXaaTb onpeaeneHHble KpuTnyeckne Nnpobnemol n
BOMPOCHI B NNnaHe nepexoaa oT 3aMmbicna K npakTtuke. 32

MprmepomM HaUMOHaNbHOro 3aKoOHOO4ATENLCTBA MOXET CIYXUTb cTaTbsl 16 3akoHa [Nepy

Ne 27811 «O BBeAeHWM pexxmma OXpaHbl KONNEKTUBHbIX 3HAHWUI KOPEHHbIX HAPOAOB,
OCHOBaHHbIX Ha BUonornyecknx pecypcax», Kotopas rnacuT crnegyrouiee: «[ulenn peecTtpos
KOMNNEKTMBHbIX 3HAHU KOPEHHbIX HAapOAO0B 3aKNOYalTCs, B 3aBUCMMOCTM OT KOHKPETHOMO
cnydasi, B cnegytowem: (a) coxpaHeHnn n cobepexeHnn KONMMEeKTUBHbIX 3HAHWUI KOPEHHbIX
HapO4OB N nx Npas Ha 3Tn 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHdopmaumn,
KOTOpasi N03BONSAET eMy OTCTamBaTbh MHTEPECHI KOPEHHbIX HAPOAOB, KacatLwmecs ux
KONMNEKTUBHbIX 3HaHW» 133, Kpome Toro, B ctathe 15 npeaycmaTpusaeTcs, YTo «[3]anmcu o
KONMNEKTUBHbIX 3HAHWUSIX KOPEHHbIX HAPOAO0B MOryT BHOCUTBLCS! B PEECTPbI TPEX BUAOB:

(a) rocyaapcTBeHHbIN HaUMOHanbHbIM peecTp KOMMNEKTUBHBLIX 3HAHU KOPEHHbIX HAapO40B;
(b) kKOHDUOEHUMANBHBIN HALWOHANbHbIN PEECTP KONMEKTUBHBIX 3HAHWU KOPEHHbLIX HAPOAOB;
(c) MecTHbIe peecTpbl KONNEKTUBHbBIX 3HAHUIN KOPEHHbLIX HAPOOO0BY.

PenyTauusa

CornacHo onpegeneHuto puanyeckoro criosapsi brnaka TepMuH «penytaumsi» o3HavyaeT
yBaXkeHve, KOTOPOE UCMbITLIBAIOT MO OTHOLLEHUIO K KOMY-nnbo apyrme nuua. MoHsTue

130 Ponb peecTpoB U 6a3 AaHHbIX B OXpaHe TPaAULMOHHBIX 3HAHWI: cpaBHUTENbHbIN aHanua. OTtyeT UNU-IAS,
sHBapb 2004 r., cTp. 32.

81 Tam xe.

182 Tam xe.

133 CraTbsa 16 3akoHa Ne 27811 «O BBeeHUU pexuma oXpaHbl KOMNEKTUBHbIX 3HAaHUI KOPEHHbLIX HApOAOB,
OCHOBaHHbIX Ha buonoruyeckmx pecypcax». TekcT 3akoHa MOMELLEH NO agpecy:
https://lwww.wipo.int/wipolex/en/details.jsp?id=3420.
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penyTauumn GuUrypupyeT B KOHTEKCTE OXpaHbl JINYHbIX HEMMYLLIECTBEHHbIX NpaB aBTopa ™. Ha
Bptoccenbckon koHhepeHuun no nepecMoTpy bepHckol KoHeeHyuu 06 oxpaHe
JniumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHud (1971 r.) npegnoyvteHne 6bino oTgaHo
TEPMUHAM «YECTbY» U «penyTaums», KoTopble bbinn NpusHaHbl kak 6onee 06bHLEKTUBHBLIE
NOHATUA, OTpaXKatoLLMe NMYHbIE UHTEPECHI aBTOPa, YEM «HEUMYLLLECTBEHHbIE NHTEPECHI» NN
«HemaTtepuarnbHble UHTEPECHI», ABnatoLwmeca 6onee WNPOKUMM NOHATMAMKU. B cnyyae
HaHeceHus ywepba cylwecTByeT pasnuume mexagy ywepbom ansa penytaumm u yuwepbom,
HaHECEHHbIM HEUMYLLECTBEHHbIM UM HEMaTepManbHbIM MHTepecam aBTopa. OQHOro NULLb
HENPUSATUSE aBTOPOM MOCTYMKa B OTHOLLEHUWN ero Npon3BeaeHNI0 HEAOCTATOYHO;
OCyLLECTBMEHHOE AENCTBUE AOIMKHO Takke HEraTMBHO OTPa3UTLCS Ha OLEHKe aBTopa B rmasax
obLwectBeHHOCTN 132,

CBsLeHHbIN

TepMUH «CBSALLEHHBIN» OTHOCUTCS K «JTF0OOMY BbIP2XXEHWNIO TPAANLIMOHHBLIX 3HaHUIA, KOTOPOe
CMMBONU3MPYeT PENUrNo3Hble N AyXOBHbIE BEPOBaHWS, NPaKTUKy UNn obblyan unm umeet
OTHOLUEHME K HUM. IOTOT TEPMUH UCMONb3yeTcs ANA NPOTUBONOCTABEHNSI OCKBEPHEHHOMY UMK
MUPCKOMY, KparH1e NPOsiIBIIEHNss KOTOPOro NpeacTaBnstoT cobon hopMbl KOMMEPYECKOM
aKcnnyartaumm TpaauLMOHHbIX 3HaHWN» 136,

MoHATUE CBALLIEHHbBIX TPAAULMOHHBIX 3HAHUA OTHOCUTCS K TaKUM TPaAULMOHHBLIM 3HAHUSM,
KoTopble BOMpatoT B Ce0S pENUIrMo3Hble U AyXOBHbIE 3IEMEHTbI, B YACTHOCTU TOTEMbI,
cneunanbHble LLlepeMOHUM, CBALLEHHbIE 0OBbEKTbI, CBALLEHHbIE 3HaHUS, MOIUTBbI, MECHOMEHHUS,
WCMOMHEHNS U CBALLIEHHbIE CUMBOIMbI, 8 TAKKe K TAKUM TPaAULMOHHBIM 3HAHUAM, KOTOpble
CBsi3aHbl CO CBALLEHHbIMY BUOAMW PACTEHUI, XUBOTHBIX, MUKPOOPraHM3MOB, MUHeEparos, a
KpoMe TOro, K CBALLEHHbIM MecTaM. B0o3MOXHOCTb MM HEBO3MOXXHOCTb OTHECEHWS
TPaANLMOHHBIX 3HAaHUIN K KAaTErOPUKN CBALLIEHHbLIX 3aBUCUT OT TOr0, UMEIOT NN OHM 3HaYeHue ans
COOTBETCTBYHOLLEN OBLUMHbI B KAYecTBe CBSLLEHHbIX. MHorve TpaguLMoHHbIe 3HaHUS
ABMSATCA CBSALEHHBIMW 1 HE NOABEpPranTcs KOMMepLmManusauum no onpeaeneHmno, oaHako
HeKoTopble CBsILLleHHble 06bEKTHI U OCTONpYMeYaTeNbHble MECTa Nony4aoT KOMMepyeckoe
NCMoNb30BaHVe B PasnyHbIX LENsX caMuMy PENUIMO3HbIMU, OCHOBaHHBLIMM Ha BEPOBAHMAX
NN AyXOBHbIMM OOLLIMHAMK TGO CTOPOHHUMM NMLAMM.

B Omueme BOUC o muccusix no ycmaHo8eHuto hakmos, Kacarouwuxcsi uHmersisiekmyarsnbHoU
cobcmeeHHocmMu U mpaduyUOHHbIX 3HaHUl, TOBOPUTCHA O TOM, YTO HEKOTOpPbIE NPeaMETHbIE
obnacTu, Takue Kak TpaauMuMoHHbIE NYTU peLleHns npobrnem n MeguUMHCKNE 3HaHWS, SBRSOTCS
B3aMMOCBSI3aHHbIMW Ha OYXOBHOM YpOBHEe. B yacTHoCTW, BO Bcex cTpaHax 3anagHon Adpuku
CUMTaeTCHa OYeHb BaXHbIM, YTOObI hakTU4eCKOMy NprMemMy TpaguLMOHHOIO nekapcTea
npeguwecTsoBana peanusauuns yXoBHbIX aCNeKkToB LLeNUTeNbCKON NPaKTUKKU, XOTS NpU3HaeTcs,
YTO TaKMe acnekTbl HEe BblAEPXKMBAIOT HAYyYHOW KpUTKKK. B pamkax onpeneneHHbIX CUCTeM
TPaAULMOHHbBIX 3HAHUI CYLLIECTBYET yOexaeHue, YTo NocneacTBmst AENCTBUN Ha
MaTepranbHOM YPOBHE OOBACHAKOTCS UK YNPaBNATCS HA OCHOBAHMN HEMaTepuarnbHbIX
BEPOBaHMWI 1 KynbTypHbIX koaos'’. B lMNepy HeKoTopble «3HaHUA NepeaaBanicb U3 NOKONEHNs
B NOKOINEHNS NOCPEACTBOM HEKOEIN CBSALLIEHHOW HeNMCaHOoW «KHUM» %8, Ba3oBble CBSALLEHHbIE U1

134 CraTbsa 6bis BepHckon KoHBeHLuN.

135 Cm. Cam PuketcoH n Ixeinn C. MH3Bypr, MexayHapo[Hoe aBTOPCKOE MpaBo M CMEXHble Npasa — B paMKax U
3a pamkamu BepHckon konBeHumu, Oxford, Vol. 1., cTp. 606.

136 Nanuanb XK. XKepse, «[lyxoBHOE, HO HE MHTENNEKTyarnbHOe: OXpaHa CBALEHHbIX HeMaTepuanbHbIX
TPaanLUMOHHbLIX 3HaHW», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

187 T'ynta A., «Harpaga 3a TpaguUMOHHbIE 3HaHMSA U COBPEMEHHYI0 TBOPYECKYIO OesATENbHOCTb PAAOBLIX rpaXaaH:
porib OXpaHbl MHTENNEeKTyanbHoW COGCTBEHHOCTUY, XpaHUTCSA cpeamn maTepuanoB CekpeTapuara.

138 Cm. OtyeT BOMC 0 MUCCHSIX MO YCTAHOBMEHWIO (DAKTOB, KacaroLMXCA UHTENMEKTYanbHON COBCTBEHHOCTU U
TPAAMUMOHHBIX 3HaHUI (1998-1999 rr.), 03arnaBneHHbIN «HyxXabl 1 YasHUA HOCUTENEeN TPagULNOHHBLIX 3HAHUN
B 00M1acTu MHTENNeKTyanbHon CO6CTBEHHOCTMY, CTP. 171, BOCTYNHLIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.
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TanHble TpaanunNOHHbIe 3HaHUA NOo-pa3HOMY pacueHnBalTCA KOPEHHbIMU N MECTHbIMUA
obwmHamu, n cnocobbl Nx XpaHeHusA, nepenadun n 3anmcum Takke pa3HATCA.

B KOHTEKCTEe MHTENNEeKTyanbHon cob6CTBEHHOCTU U ocobeHHO aedaTtenbHocTn MKITP MoxHO
coenatb crefgylume 3aMmedyaHms:

— OfHa U3 generauun novHTepecoBanacbk, 6yayT nu npu o6CyXaeHUN OXpaHbl
WHTENNeKTyanbHoW COBCTBEHHOCTU YUUTLIBATLCS CBALLEHHbIE TPAANLIMOHHBIE
3HaHuA . B aTol cBA3KM Apyrasa Aenerauus 3aTpoHyna BONPOC B OTHOLLEHWUM
TPex acnekToB: 4TO TaKoe «TPaAMLMOHHbLIE», YTO TaKoe «3HAHUS» M Ha YTO
J0MKHa pacnpocTpaHATLCA oxpaHa? B yacTHOCTU, OAHOBPEMEHHO C MHEHUSIMU
MO NOBOAY BKIMOYEHMS B TPAANULMOHHBIE 3HAHWUA [YXOBHOW U PENUrMO3HON
COCTaBNSAIOLLEN BbICKa3bIBaNMCb MHEHUS O TOM, YTO NnoHATME T3 JOMmMKHO
OrpaHMYMBaTBLCA TEXHUYECKUMU 3HaHUAMKN '40;

— B OONbLUMHCTBE CryYaeB CBSLLEHHbIE TPAAMLMNOHHBbIE 3HAHWUS UMK HE ABNATCA
PaCKPbITLIMW, UIN UX PACKPbITUE MPOUCXOAUT B ONpeaerieHHbIX KOHTEKCTax U
YCMNOBUAX B OTHOLLEHUN YTIEHOB KOPEHHBIX N MECTHbIX OOLLMH, XOTS Npu 0COObIX
YCMNOBUSAX HEKOTOPbIE 3HAHWS MOTYT ObITb PACKPbITbl CTOPOHHUM YrleHaMm
KOPEHHbIX U MECTHbIX 0OLLMH. Kak yka3aHo Bbille 1 B JOKyMeHTe «OxpaHa
TPaAMUMOHHBIX 3HAHWI: NPOEKT aHanu3a NpobernoB: NepecMOTPEHHbIN
BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble TpagUUNOHHbIE 3HAHWSA
MOTYT OXPaHATLCS B COOTBETCTBUM C MEXAYHAPOAHbLIM 3aKOHO4ATENbCTBOM B
obnacTu MHTennekTyansHon coO6CTBEHHOCTM B Ka4eCTBE HEPaCKPbITON
nHdopmaumm. OfgHaKo B OTHOLLEHUM 3HAHWI, NPEACTaBMSOWNX AN OOLLMHBI
OYXOBHYIO U KyNbTYPHYHO (HE KOMMEPYECKYH0) LIeHHOCTb, MOryT AENCTBOBATb
ocobble MexaHuambl 41,

CoxpaHeHue (oxpaHa)

B KoHBeHuMn 06 oxpaHe HemaTepuarnbHOro KynbTypHoro Hacneaus (2003 r.) OpranHusaumm
O6beanHeHHbIX Hauui no Bonpocam obpasoBaHust, Hayku u kynbTypbl (FKOHECKO) «oxpaHa»
onpegenseTcs Kak «NpUHATUE Mep C Lenbio obecneyeHns XnsHecnocobHocTu
HemMaTepuanbHOro KynbTypHOro Hacrneaus, BKIoYas ero naeHtTugurkaumio, JOKyMeHTUpoBaHue,
nccrnenoBaHue, CoOXpaHeHue, 3almTy, Nonynapusauuto, NoBbILLEHWE ero ponu, ero nepeaady,
rmaBHbIM 06pa3oM € NOMOLLbI0 hopMarbHOro U HedhopmarnbHOro 06pa3oBaHus, a Takke
BO3POXAEHNE pasnnyHbIX acnekToB Takoro Hacneausi». OxpaHa OTHOCUTCS K MPUHSTUIO Mep
NPeaoCTOPOXKHOCTM C LieNblo 3auThl onpeaeneHHon KynbTYpHON NPaKTUKMA U naemn, Kotopble
CUMTAIOTCH LEHHBIMU.

CoxpaHeHue B TallHe

«TaHbIM» ABNSETCSA TO, YTO COXPAHSAETCA He U3BECTHLIM ONA APYrUX UMW pasgensieTcsa Nuilb ¢
TeM, KOro aTo KacaeTcs (onpeneneHvie puandeckoro crosaps bnaka).

«CBsilLleHHbIe/TalHble» TPaAULMOHHBIE 3HAHWUA U BbIPaXXeHUS KyNbTypbl UMEIOT TaiHOe Unu
CBALLIEHHOE 3Ha4YeHne B COOTBETCTBIM C HOPMaMM OBbIYHOIO NpaBa W NPaKTUKOW
TPaAVLUMOHHBIX BriagensLes’2,

139 Bassnenve generaumy Hoeon 3enaHaun Ha oguHHaguaToln ceccum Komuteta. CM. NpUHATBLIN oT4YeT 06

oauHHaguaton ceccun (WIPO/GRTKF/IC/11/15), nyHkT 220.

3anBneHve generaumm AnoHUM Ha oguHHaauaTon ceccun KomuteTta. CMm. NpUHSTBIN 0TYET 06 oanHHaALAaTON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.

OxpaHa TpaguUMOHHbIX 3HaHUI: NPOEKT aHanu3a npobernoB: NepecMOTPEHHbIN BapuaHT
(WIPO/GRTKEF/IC/13/5(b) Rev.), cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxenus Il.

TUXO0OKeaHCKMIA perMoHarnbHbIA TUNoBon 3akoH oT 2002 roga 06 oxpaHe TPaaMUMOHHBLIX 3HAHUI 1 MPOSABEHNIA
KynbTypbl, YacTb | (4).

140

141

142
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MCTOYHUK reHeTUYeCKUX pecypcoB

B cBoem npegnoxeHun «[leknapMpoBaHMe UCTOYHMKA FrEHETUYECKUX PECYPCOB U
TPaaULMNOHHbBIX 3HAHUI B 3asiBKax Ha NaTeHTbl» Agenerauus Lsenuapumn npegnoxmna
noTpeboBaTb OT NATEHTHbIX 3asBMTENEN OEeKNapupoBaTbh «MCTOYHUK» FrEHETUYECKMUX PECYPCOB
N TPAOULUMOHHBIX 3HaHWI. OHa 3asiBUNa, YTO KTEPMUH «MCTOYHUK» criegyeT NOHUMaTb B CaMOM
LLUIMPOKOM CMbICNEY», TaK KaK «A0CTYN U COBMECTHOE UCMNOSb30BaHNE BbIr0[4 MOXET OXBaTblBaTb
MHOXeCTBO CybbekToB. B nepByto odepeab Npu Aeknapauum UCTOMHUKa cneayeT ykasaTb
cybbekTa, komneTeHTHoro: (1) NpegocTaBnATb OCTYN K FeHeTUYECKMM pecypcam n/nnm
TPaANUMOHHBIM 3HAHUSAM, UK (2) y4acTBOBaTb B COBMECTHOM MOSIb30BAHUN BbIro4amu,
nony4aemMbiMy OT UX UCNONb30BaHNsA. B 3aBMCMMOCTU OT KOHKPETHbLIX rEeHETUYECKUX PECYPCOB
U TPAULMOHHBIX 3HAHUI MOXHO caenaTtb pasnuune Mexay: NepBUYHbIMU UCTOYHUKaMMU,
BKITHOYas!, B YaCTHOCTH, [loroBapmBatoLnecsi CTOPOHbI, NPEAOCTABMSIOWMNE FEHETUYECKME
pecypcbl'#3, MHOrocTopoHHIo cructeMmy MexayHapoaHoro Aorosopa MpoaoBonbCTBEHHOM U
cenbCcKoxo3sancTBeHHon opraHusaummn (PAO) ™ kopeHHbIe 1 MecTHble 0BLLMHBI 'S, 1
BTOPWUYHbIE UCTOYHUKK, BKIOYAsA, B YAaCTHOCTU, KOMNNEKLUMM eX situ 1 HayuHyto nuTepaTypy 40».

Sui generis

B topnanyeckom cnosape bnaka TepMuH «sui generis» onpegensieTcsa crnegyowmm obpasom:
«[B nepeBoAe C NATUHCKOro — «B CBOEM pofe»]. ITOT TePMUH UCNOSb3yeTcs B Npase
WHTenneKkTyanbHon cobCTBEHHOCTU AN 0603Ha4YeHNs pexunma, npefHa3HavYeHHoro Ans
oXpaHbl NpaB, KOTOPbIE BbIXOAAT 3a paMKu1 TPaAULMOHHBIX OKTPUH NaTeHTa, TOBapHOro 3Haka,
aBTOPCKOro npaBa U KOMMep4yecKkon TanHbl. Hanpumep, 6a3a AaHHbIX MOXET He OXPaHATbCA
ABTOPCKMM NPaBOM, ECMNU €€ CoAePXXaHNe He SIBNSETCA OPUrMHAnNbHbIM, O4HAKO OHa MOXeT
OXPaHATbCS CTaTyTHbIM NPABOM SUi generis, NpegHa3Ha4YeHHbIM Ana 9Ton Lenuy. Cuctema sui
generis— 3TO cUCTEMa, cneumanbHO npegHasHavYeHHas AN yaAoBNeTBOPEHUS HYXA U
obecnevyeHns MHTEPECOB B KaKOM-NMBO KOHKPETHON 06iacTn. YXe CylecTBYeT HECKOSbKO
NpMMepoB NpaB MHTENNEKTyanbHON COOCTBEHHOCTU SUi generis, Takux, kak npasa
pacTeHneBOO0B-CENeKLUNOHEPOB — OTPaXeHHble B MexdyHapodHOU KOHBEHUUU 10 OXpaHe
HoebIx copmos pacmeruti (1991 r.) («KoHeHuusa YIOB») — n oxpaHsemble npasa
WHTENNeKTyanbHOoN CO6CTBEHHOCTN Ha UHTErpanbHble MUKPOCXEMbI — OTpaXeHHble B [Jozosope
06 uHmernnekmyarnsHol cobcmeeHHOCMU 8 OMHOWeHUU UHmez2parbHbiX Mukpocxem (1989 r.)
(«BawumHrToHcku gorosop»). 3akoH NMaHambl Ne 20 om 26 utoHs 2000 2. «O esedeHuu
crieyuarnibHo20 pexxuma oxpaHbl UHmerekmyasnbHol cobcmeeHHOCMU 8 OMHOWeHUU
KOJINIEKMUBHbIX pas KOPEeHHbIX Hapo008 Ha OxpaHy U 3awumy Ux KyrbmypHoU
camobbimHoCMU U mpaduyUOHHbIX 3HaHUU», NPeacTaBnseT cobon pexum sui generis.

CBakonMyHACKUWA NPOTOKOS 06 oxpaHe TPpaaULUOHHbIX 3HAHUW U BblpaXXeHUMn
cdonbknopa

B aBrycte 2010 r. Ha nnnomaTtunyeckon kKoHdepeHunn, coctosiBwencsa B CeakonmyHae
(Hamnbus), rocygapctsa — uneHbl ApprKaHCKOM permoHanbHOM opraHusaumum
nHTennektyansHon cobcteseHHocTn (APOWUC) npuHsanu npotokon. CornacHo nyHkTy 1 ctatbu 1
uenb atoro [NpoTokona cocTouT B criegylowem: «(a) oxpaHa HocuTenen TpaanLNOHHbBIX 3HAHUI
OT NOObIX HApPYLLUEHUI NX NpaB, NPU3HaHHbIX B HacTosweM NpoTtokone; n (b) oxpaHa
BblpaXkeH ponbKopa oT HE3aKOHHOIO NPUCBOEHUS, HENPAaBOMEPHOTrO UCMOSb30BaHUA U
HEe3aKOHHOW 3KCryataumm BHe UX TpaauLMOHHOIO KoOHTeKcTa». [MpoTtokon Bctynun B cuny 11
mas 2015 r., nocne Toro kak WwecTb rocygapcTts — yneHoB APOUC coanm Ha XxpaHeHne cBou
OOKYMEHTbI 0 paTndoukauum unv npucoeguHeHuu.

143 Cwm. ctatbm 15, 16 n 19 KBP.

144 Cwm. ctatbu 10-13 MOPPICX.

145 Cwm. ctatbio 8(j) KBP.

146 Cm. pokymeHT WIPO/GRTKF/IC/11/10.
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BbipaxeHusa B maTtepuanbHon dopme

BhlpaxeHue «B MaTepuanbHoi oopMe» 03Ha4YaeT Takoe BblpaXKeHUe, KOTOPOoe SIBNAETCS
0Cs13aeMbIM U YBUAEHHbIM; AOCTYMHOE ANS OCA3aHMS; Takoe, KOTOPbIM MOXHO BraaeTb Unn
KOTOpOe MOXHO peanunsoBaTb. OHO NPOTUBOMOMNOXHO «HEMaTepUanbHOMY», T.€. TaKoMy,
KOTOpOE He BOMMOLEHO B hM3NYeECKy0 (DOPMY, HE SIBNISIETCS OCA3aeMbIM UK Oy TUMbIM
(cornacHo onpepferneHuto lopuanyeckoro criosaps bnaka).

BhlpaxeHus B MaTepuansHon oopMe — 3TO BbipaXKEHUs!, BOMMOLLIEHHbIE B MaTepuanbHOM
obbekTe'”. OHM He 06sA3aTENbLHO CBOAATCA K MaTepuarnbHOn hopme, HO AOIKHbI ObIThb
BOMMOLLEHbI B MOCTOSTHHOM MaTtepuarne, HanpuMmep, B kKaMHe, AepeBe, TeKCTUIE, 30M10Te U MPoM.
MprvMepammn 3reMeHTOB, COCTaBISAOLLMX BbIpaXXeHUs1 B MaTepuarnbHon dhopMe, SSBNSITCS:

(a) npowvsBeadeHUst UCKyCCTBA, B YACTHOCTU PUCYHKW, KAPTUHbI, pe3Hble paboTbl,
CKyNbNTYpbl, U3AENUS U3 MWHbI, TEPPAKOTLI, MO3auka, U3genvs U3 gepesa, u3genus
n3 MeTanna, oBeNnpHble N3nenus, NneTeHble KOP3nHbI, BbILLUBKW, TEKCTUIb, KOBPbI,
KOCTIOMbI;

(b)  My3blKanbHblEe MHCTPYMEHTbI;

(c)  apxuTekTypHble dopmbl'4,

Tpan,u LMOHHbINA KOHTEKCT

TepMUH «TPaAMLMOHHbIN» 03HAYaET, YTO TPAAMLIMOHHbIE 3HAHUSA UMW BbIPaXXeHUS KyMbTypbl
CO34al0TCcsA B COOTBETCTBUM C NpaBuniamu, npoueaypamm 1 obbldasmy onpeneneHHol o6LLMHbI,
a He TO, YTO OHU ABMATCA cTapbiMU. MHBbIMU crioBamu, npunaratenbHoe «TpaauLMOHHbIN»
onpeaenseT MeTo/ Co3AaHUs TPAANULMOHHBIX 3HAHUIA UMK BbIPAXXEHWUIA KyNbTypbl, 8 He caMu
3HaHMA ™. TepMUH «TpaaULMOHHBIAY» 03HAYaeT, YTO TPAAULIMOHHbIE 3HAHUS UMU BbIPaXKeHUs
KyNbTypbl KOPEHATCA B TPAQULIMKN U OCHOBbLIBAIOTCS Ha HEN, Cryxat Ana naeHTudpukaumum
KOPEHHOro UMW TPaaULIMOHHOIO HapoAa UMW CBA3aHbI C HUM, a Takke MOryT UCMOoNb30BaTbCa Ha
NpaKkTUKe TPaauLMOHHbIMK criocobamn ™. «TpaanUMOHHBIN KOHTEKCT» o6o3HavaeT
NPYMEeHEeHVe TPaaULMOHHBIX 3HaHWUI UM TPAOULMOHHBIX BbIPaXKEHWUI KyNbTYpbl B UX
COBCTBEHHbIX pamKax, OnpeaeneHHbIX UX XyA0XKeCTBEHHbIM coaepXKaHnem Ha OCHoBe
HenpepbIBHOrO UCMOMNb30BaHNUA 0BLNHON. [pMMEPOM 3TOro MOXET CMY>KWUTb UCMOMb3oBaHNe
pUTYyanbHOro TaHua B ero TPaaMLMOHHOM KOHTEKCTE, T.€. UCMONTHEHUE YKa3aHHOro TaHua
dhakTnyeckn B pamkax putyana'’s’.

Kak ykasaHo B JOKyMEHTE «QrieMeHTbl CUCTEMbI SuUi generis No OXpaHe TPaAaULMOHHbIX 3HAHUNY
(WIPO/GRTKF/IC/4/8), TpagnUNOHHBIE 3HAHUA ABMAITCA «TPAAULMOHHBIMM» NO TOW NPUYMHE,
4TO B cnocobax nx co3gaHusi OTPaKeHbl Tpaauumumn ooLWwunH. Mo3ToMy TEPMUH «TPaAULMNOHHbIEY
He 065A3aTenbHO CBA3aH C XapakTepoOM 3HaHWUIN, OH CBA3aH CO CnocoboM, NOCPeaCTBOM
KOTOPOro 3T 3HaHMSA CO3[al0TCHA, COXPAHSATCA U pacnpocTpaHsaoTes %2,

TpaAM LUMUOHHbIe BblpaXeHuns KynbTypbl

TepMUHbI «TPaaULMOHHbBIE BbIPAXXEHUS KYNbTYPbI» U «BblPaXXeHUs (PONbKIIopay UCNoNb3yTcs
BOWC B oTHOLLEHMN MaTepuarbHbIX 1 HemaTepuarnbHbiX OPM, B KOTOPLIX BblpaxatoTcs,
nepeaatTcs UM BONMOLLATCS TPaaULMOHHbIE 3HaHUS U KynbTypa. [pumepbl 3Tux hopm

47 Tunosble NOMOXEHWS O HALMOHAmNbHbIX 3aKOHOAATENbLCTB 06 OXpaHe BblpaXKeHuit (onbKriopa ot
He3aKOHHOrO UCMONb30BaHNSA U APYrMX HaHOCALLMX yuepb aencteun, 1982 r., yactb .

48 Tunosble NOMNOXeHWs O HaLUMOHamNbHbIX 3aKOHOAATENLCTB 06 OXpaHe BblpaXKkeHuit dponbKriopa ot
He3aKOHHOTrO UCMOMb30BaHNA U APYrnX HaHOCALWMX yuwepb aencteuin, 1982 r., pasgen 2(iv).

149 HumHbo Mupec ae Kapeanbo, «/3 XxuHbI LiamMaHa B NaTeHTHoe BEAOMCTBO: [Aopora B cTaguu
cTpouTenbcTBa», Bonpockl 6uopasHoobpasus 1 npaea, cTp. 244.

150 CBopfHbIf aHanM3 NpaBoBON OXpaHbl TPAAULMOHHBIX BbipaxeHuin KynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 53.

51 Tunosble NOMOXEHWS AN HALMOHAmNbHbIX 3aKOHOAATeNbLCTB 06 OXpaHe BblpaXKeHunit (onbKriopa ot
HE3aKOHHOTMO MCMOMb30BaHMSA U APYIMX HaHOCALWMX ywepb aencteun, 1982 r., yactb lll. 42.

152 QnemeHTbl cucTeMbl sui generis no oxpaHe TpaguuMoHHbIX 3HaHuin (WIPO/GRTKF/IC/4/8), nyHKkT 27.
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SBMSOTCA TPAAMUMOHHAsA My3blka, UCMOMHEHUS, MOBECTBOBAHWUSI, HAUMEHOBAHMWS! 1 CUMBOJIbI,
N300paKeHnst N apXMTEKTYPHble (POPMbl. TePMUHbI «TPaAAULMOHHbIE BbIPaXKEHWUSI KyNbTypbI» U
«BblpaxeHus PonbKIopa» ABNSTCS B3aMO3aMeHSI€MbIMU CUHOHMMaMK 1 MOTYT
MMEeHOBaTbCS MPOCTO Kak «TPaAMLUMOHHbIE BbIPAXEHUS KyNbTypbl», 4acTo B hopme
cokpaleHust « TBK». Mcnonb3oBaHue aTUX TEPMUHOB He NpecrneayeT Lenu co3aaTthb
BreYatneHue, YTo cpeau rocygapcte — yneHos BOMC cyuiecTByeT cornacue no nosogy
onpaBAaHHOCTM UNK Liernecoobpa3HOCTM UCMOMb30BaHNS 3TUX UMN UHLIX TEPMUHOB, He
3aTparvBaeT U He orpaHUYMBaEeT UCMONb30BaHMSA APYrMX TEPMUHOB B paMKax HaLMOHamNbHOro
Unn permoHanbHOro 3akoHofaTenbLCTBa.

Tpa,qu LUUOHHbIE KYINbTypbl

CornacHo onpeaerneHuio lopuandeckoro criosaps bnaka, aTo TpaguLmMm, KOTOPbIE OTHOCATCA K
06bl4asiM MPOLLSIOro 1 MeToAaM UCMONb30BaHUA B NPOLLIIOM, OKasblBaloLWMM BRUSAHUE Ha
[AeATENnbHOCTb M MPaKTUKY B HACTOALLEM. 3aKoHOAATeNbCTBO B Cdhepe UHTENNeKTyansHomn
CcOBCTBEHHOCTU NPOBOAUT pasrpaHNYeHre Mexay TPaanLMOHHOM KynbTypor (KoTopasi MOXeT
onpenensaTbCa Kak TpaaMLUMOHHas KynbTypa Uin ¢onbKnop B Y3KOM CMbICre CroBsa) 1
COBPEMEHHbIMW, BHOBb BO3HVKaIOLLUMMN BbIPAXXEHUAMW KyNbTYpbl, CO30aBaEMbIMU HbIHE
XXUBYLLIUMUW NMOKOMNEHUAMM B paMKkax obLLecTBa, OCHOBAHHbLIMI Ha paHee CyLL,eCTBOBaBLLUNX
TPaAMLMOHHOM KyNbType Unun onbKIope UM KOPEHALLMMUCS B HUX 123,

TpagauLuMOHHbIe NPUPOAOOXPaHHbIEe 3HAHUA/TPAAULUOHHBbIE IKONIOrMYecKue 3HaHuA

WHCTUTYT KynbTypbl AeHe onpedensieT «TpaauUMOHHbIE 3Konornyeckme aHaHusa» (T33) kak
«COBOKYMNHOCTb 3HaHW 1 BepOBaHUN, NepefaBaemMbiX MOCPEACTBOM YCTHOM Tpaauuum n
nepBuYHbIX HabnaeHnn. OHKM BKNOYaKT CUCTEeMY KnaccudukaLumm, KOMNeke 3MnupuYecKkmx
HabnoaeHn 3a MeCTHOW OKpyXatoLLen cpegon U cMcTemy caMoynpasneHus, KotTopas
perynvpyeT nonb3oBaHne pecypcamun. JKOMOornyeckue acrnekTbl TECHO CBA3aHbl C
coumanbHbIMWU N AYXOBHLIMU acrnektamn cuctemsl 3HaHun. Konunyectso u kadecTBo TO3 He
OJMHAKOBO Y pasHblX YNIeHOB OOLUUHBI M 3aBUCAT OT UX Nona, Bo3pacTa, CoLmnanbHOro
MONOXEHWS, YMCTBEHHbIX CNOCOBHOCTEN 1 Npodeccun (OXOTHUK, AYXOBHbIN Nuaep, Luenuterns u
T.4.). TO3, KoTOpble yXOOAT CBOMMW KOPHAMW B Aanekoe NpoLunoe, HOCAT KyMYNSTUBHBIN U
OVNHAMWYHbLIA XapakTep, ONUMpatrTCsa Ha ONbIT NPEeALECTBYOLWUX NOKONEHUN N aanTUPYOTCS K
NponcxoasLMM B HacTosILLee BPEMS TEXHONOMMYECKUM U COLManbHO-9KOHOMUYECKUM
N3MEeHeHUsIM» 154,

TpaguumnoHHbIE SKOMNOrMYEeCcKne 3HaHUA Takke ONpeaensoTCs Kak «HaKoNeHHas COBOKYMHOCTb
nepefaroLnXcs U3 NOKONEHNS B NMOKOSIEHNE Yepes3 NOCPEeACTBO KyNbTypbl 3HAHWIA U BEPOBaHUIA
OTHOCUTENBbHO CBA3M XMBbIX CYLLECTB (BKMOYasa Noaen) opyr ¢ ApYroM v C OKpYXXatoLen nx
cpepon. Kpome Ttoro, TO3 sABNAOTCS CBOMCTBOM OOLLECTB C UICTOPUYECKON NPEEMCTBEHHOCTLIO
NPaKTUKM NCNOSb30BaHNSI PECYPCOB; B LIENIOM, 3TO HEMPOMBbILLMIEHHbIE U MEHEE pa3BUTbIE B
TEXHWYECKOM OTHOLLEHMM 06LLEeCcTBa, MHOTME N3 KOTOPbIX ABNSAOTCHA KOPEHHLIMU UMK
nnemMeHHbIMU» 195,

TpapMLI,VIOHHI:Ie 3HaHuA

Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpeaeneHns TpaguunoHHbIX 3HaHun (T3) B
HacToslLLee BpeMS He CyLLecTByeT.

TepMI/IH «TpagununoHHblEe 3HaHUAY, I/ICI'IOJ'Ib3yeMbII7I A4 LWAPOKOro onncaHnd aToro npeameTta,
0ObIYHO BKNIOYaeT MHTENNeKTyarbHoOe N HeMaTepuanbHOEe KynbTypHOE Hacnegne, nNpakTuky m

153 CBopfHbIi aHanM3 NpaBoBOM OXpaHbl TPAAULMOHHBIX BblpaxeHuit kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKkT 54.

154 Cm. Takke: Mapk . CTUBEHCOH, «/Icnonb3oBaHWe UCKOHHbIX 3HaHUI B OLLEHKE BIUSIHWSI HA OKPYXKatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

155 dukpeT Bepkelw, « TpaAMLMOHHbIE 3KOMOTMYECKUE 3HAHMS B NepcnekTuse. TpaduLMOoHHbIe 9Konormyeckme
3HaHWA: KOHUenumn n cnyydany. MexagyHapogHas nporpamma B 06macTi TpagnLMOHHBIX 3KONIOTMYECKMX
3HaHWU 1 MexayHapoaHbIv LeHTP Mo nccrnenoBaHnsam B obnactu pa3sutus, OTTaea.
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CUCTEMbI 3HAHUI TPaAMLUMOHHbBIX OOLLUH, B TOM YMCHE KOPEHHBIX U MECTHbIX OBLLMWH
(TPaAMUMOHHBIE 3HaHUS B 06LeM cmbicrnie). HbIMKM cnoBaMu, TPaAMUMOHHbIE 3HAHUS B
LLUIMPOKOM CMbICINE OXBaTbLIBAIOT COAEPXKaHME 3HAHWUI KaK TAKOBbIX, @ Takke TPaaAULMOHHbIX
BbIpaXEHWUIA KyNnbTypbl, B TOM YUCNE OTNUYUTENbHBbIE NPU3HAKM U CUMBOJbI, CBSAA3aHHbIE C
TPaAULMOHHBIMU 3HAHUSIMMU.

TepMUH «TPaaULMOHHBIE 3HAHWSI», UCMOSb3YEMbI B 0OCYXXAEHNSIX HA MEXAYHAaPOAHOM YPOBHE
B Y3KOM CMbICIle, OTHOCUTCS K 3HAHUSIM TaK TakoBbIM, OCOGEHHO K 3HAHMSIM, CO3aHHbIM B
pesynbTaTte UHTEMNNEKTyarnbHON AeATeNbHOCTY B TPAANLMOHHOM KOHTEKCTE, BKIIloYasi Hoy-xay,
NPaKTUKy, HaBbIKN N MHHOBALWMW. TpaauUMOHHbIE 3HAHWS MOTYT GblTb OGHaPYXeHb! BO
MHOXECTBE PasHOOOpa3sHbIX KOHTEKCTOB, BKIIHOYAs CEIIbCKOXO3ANCTBEHHbIE 3HAHUS, HAY4YHble
3HAHWSA, TEXHUYECKME 3HaHUS, SKONOrMYeckne 3HaHusl, MeanUMHCK1E 3HaHWUS, B TOM YnCne
3HaHWS1 O COOTBETCTBYHOLLMX NEKapCTBEHHbIX CPEACTBAX U MEAMKAMEHTaX, 3HaHWs!, CBSI3aHHbIe
¢ 6ruopasHooGpasmem, u T.4.» 1%,

LUndpoBas 6ubnmorteka TpagMLMOHHbIX 3HAHUN

Lndposas Gubnuoteka TpaguumoHHbix 3HaHumn (LIBT3) sisnseTtcs HoBon uHUumaTmeon Nuguum,
Lernbio KOTOPOW COCTOMT B NPOTUBOAENCTBUN HE3AKOHHOMY NPUCBOEHMWIO TPAAULMOHHBLIX
MEANLMNHCKUX 3HaHUI cTpaHbl. B co3gaHumn LIBT3 no MHOMACKMM cucTemMamM MeauLMHbI
npuHMUMana yv4actne MexaucumninHapHas rpynna B cocTaBe 3KCnepToB Mo TpaauLNOHHON
MeauunHe (aopBeda, yHaHW, cugaxa v rnora), naTeHTHbIe aKenepThl, akenepThl No UT, yyeHble
N TexHnyeckne cneumanuctbl. lNMpoekt LIBT3 npeaycmatpuBaeT 4OKYMEHTUPOBAHUE
TPaAAMLMOHHBIX 3HAHUIN, OTHOCALLMXCA K 0OLLEeCTBEHHOMY AOCTOSHUIO U CYLLECTBYHOLLNX B
dopmMe nuTepaTypbl NO atopBeae, yHaHu, cugaxe u nore, B uMcposomM opmaTte Ha NaTH
MEXOYHaPOAHbIX s3blKaX, KOTOPbIMU ABMAATCSA aHIIMACKUIA, HEMELIKMIA, opaHLy3CKUNA,
ANOHCKMI 1 ncnaHcknn. B LUBT3 cogepxuntca nHdopmMaumsi 0 TpaanLNOHHbBIX 3HAHUSX,
CYLLIECTBYIOLLMX B CTpaHe, Ha A3blkax U B oopmaTte, MOHATHbIX ANs NaTEHTHbIX 9KCNepTOB
MeXOyHapoaHbIX NaTteHTHbIX BegomcTs (MIMNB), 4to HeobxoamMmo Ansa npegoTspalleHns
BblJa4n He3aKoHHbIX nateHToB ',

LIBT3 npecnenyeT ABOsKyto Lienb. Bo-nepsbix, oHa cnocobcTByeT NpeoTBpaLLEHMIO Bblgaun
NaTEHTOB Ha NPOAYKTbI, KOTOPbIE CO34aHbl C UCMONb30BaHMEM TPAAMLMOHHbBIX 3HAHWI, HO Y
KOTOPbIX n306peTaTenbCkmii YpOBEHDb ABMASIETCA HU3KUM MM BoobLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CIMYXWUT HEKMM «KMOCTUKOM» MeXAy COBPEMEHHOM HAYKOW U TPAAULMOHHBIMU 3HAHUSMW, U
Gnarogaps aTOMy MOXET MCMONb30BaTbCA ANA CTUMYNUPOBaHUSA yrinybneHHbIX nccneaoBaHum,
HanpaBneHHbIX Ha CO34aHNe HOBbIX NIEKAPCTBEHHbLIX CPEACTB HA OCHOBE UH(bopMaumm o
TpaguLUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyxuTb « MOCTUKOM» Ha rnobarnbHOM YpOBHE
MeXay APEBHUMUN CrioKamu (ABYCTULLNSAMW) HA CAHCKPUTE M NATEHTHbIM 3KCNEPTOM, MOCKOSIbKY
6asa gaHHbIX OyaeT npegocTaBnATb MHPOPMAaLMIO O COBPEMEHHbIX, @ Takke MECTHbIX
Ha3BaHUSAX Ha A3bIKe U B hopMaTe, NOHATHBIX A411S NaTEHTHbIX akcnepToB. [Mpegnonaraetcs,
YTO 3TO AAeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBATKY 3HaHUN 06 N3BECTHOM YpOBHE
TexHukn. Takasi 6a3a gaHHbIX OyaeT cogepkaTb 4OCTAaTOYHO AeTann3npoBaHHbIe
onpeaeneHns, NPUHUMMbI U KOHLENUMK NS TOro, YToObl CBECTU K MUHUMYMY BEPOSITHOCTb
NaTeHTOBAHUSA B KAYECTBE «M300PETEHNN» HE3HAYNTENbHbIX/HECYLLIECTBEHHBIX M3MEHEeHNI %8,

156 Cm. OTyeT BOMC 0 MUCCHSIX MO YCTaHOBMEHMIO (DAKTOB, KacaroLMXCs UHTENMEKTYanbHON COGCTBEHHOCTU U
TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHWUA HOCUTENEen TPaguLUOHHBIX 3HaHUN
B 0bnacTu nHTennekTyansHon co6CTBEHHOCTUY, CTP. 25, 4OCTYMNHbLIN Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.

57 C Bonee noapobHoOi MHOpMaLMEN MOXKHO O3HAKOMUTLCS MO aapecy:

http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

Ponb peecTtpoB 1 6a3 AaHHbIX B OXpaHe TPaAMUMOHHBIX 3HAHWIA: cpaBHUTENbHbIM aHanu3. OTtyeT UNU-IAS,

aHBapb 2004 r., cTp. 18.
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Knaccudmkauma pecypcoB TpagnLMOHHbIX 3HaHUI

Knaccudmkaums pecypcoB TpaguumnoHHbix 3HaHui (KPT3) sBnseTcs HoBaTopckomn
CTPYKTYPUPOBAHHOW KnaccnmKaLMOHHOM CUCTEMOK, KOTOpas npegHasHavyeHa ans CUCTEMHOIO
yNopsiAoYeHMs, pacnpoCTpaHEHNS N MOUCKa 1 KOTopas BKOYaeT OKOMo 5 Thic. noarpynn
TPaAULUNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOW naTeHTHON
knaccudmkauum (MMK)'%°, KPT3 6bina paspaboTaHa aAns MHAWNCKUX CUCTEM MEeAULIMHBI
(aropBena, yHaHu, cungoxa u nora). KPT3 nonyuunna mexgyHapogHoe npusHaHue, 1 oHa
npuBsasaHa Kk MIMK. Mo Bcen BeposTHOCTK, OHa ByaeT cnoco6CTBOBATE NOBLILLEHNIO YPOBHS
MHPOPMMPOBAHHOCTM O CUCTEMAX TPaAULMOHHbBIX 3HaHMIN Bnarogaps UCMNOb30BaHUIO
COBPEMEHHOW CUCTEMbI pacrnpocTpaHeHUs, @ UMEHHO MHAOPMALMOHHBLIX TEXHONOMNIA, U B
yacTHocTn NHTepHeTa n Beb-TexHonornn. peanonaraeTcs, YTO CTPYKTypa U CTENEHb
petanmsaummn KPT3 BbI30BYT MHTEpPEC Y TEX CTPaH, KOTOPbIE NpunararT YyCunus K
npegoTBpaLLEeHNIO Bblgayun HE3AaKOHHbBIX MATEHTOB HA HEOPUTMHAIbHbIE OTKPbLITUSA, CBA3AHHbIE C
cucTemMaMm TPaaULMOHHBIX 3HaHUI 60,

Tpanu UMOHHaA MegnUunHa

BO3 onpenensaeT 3TOT TEPMUH KaK «COBOKYMHOCTb 3HAHWIN, HABLIKOB U NMPAaKTUYECKMX NMPUEeMOB,
OCHOBaHHbIX Ha TEOPUAX, BEPOBaAHUAX U ONbITE, ABMNAILLMXCA HEOTHEMIIEMOMN YacTbio
pasnu4HbIX KynbTyp, 6yab TO NOAAALWMXCA OOBACHEHNIO UM HET, UCTONb3YEMbIX AN
noaJep)xaHus 300pOBbs, a Takke AnA NPOMPUNAKTUKKL, ANArHOCTUKM, OBneryeHms unm nedyeHus
dmanyeckmx 1 ncuxmyecknx sabonesanuiny . BO3 Takke onpeaenseT «TpaauLUOHHYHO
MeaULIMHY» KaK «BKIHOYaKoLLYI0 pasnnyHble NpakTuyeckne MeToabl, Noaxoabl, 3HaHUs U
BepoBaHus B 06racTi BpayeBaHusi, BKMOYas pacTUTENbHbIE, XXUBOTHbIE U/UMNN OCHOBAHHbIE Ha
MUHepanax rekapcTBeHHbIe CPeCTBa, AYXOBHYIO Tepanuio, MaHyarbHble NpuemMs! 1
ynpaxKHeHus1, NpUMeHsieMble pa3fernbHO UMK B coYeTaHumn AN NoaaepKaHna 3gopoBbs, a
TaKke ANna neyYeHus, ANarHoCTUKN UM NPOMUNaKTUKK 3a6onesaHuniny 162,

MpousBeneHns U MIHHOBaLUWUK, OCHOBaHHbIe Ha TPaaULUAX

Tpaguummn npeactaBnsoT cobon KynbTypHYO NPaKTUKY U MOeW, KOTopble pacLeHUBaoTCs Kak
OTHOCSILLMECS K MPOLLIIOMY M KOTOPbIM OTBEAEH ONpeAeneHHbIn cTaTyc. TepMuH
«NpOMU3BEAEHUsI U MHHOBaLMW, OCHOBaHHbIE HA TPAAMLMAX» 03Ha4YaeT MHHOBaLUK U
Nnpon3BeneHnsl, OCHOBaHHbIE Ha TPAAMLUMOHHBIX 3HAHMSIX KaK TakoBbIX, HO Pa3BUTbIE U
MOEPHU3NPOBaHHbIE BHE TPAAMLIMOHHOIO KOHTEKCTa %%, TpaauuMoHHbIe 3HaHUS KaK TakoBble
03HaYatloT «CUCTEMbI 3HAHWI, MPOM3BEAEHUS] U MHHOBALMW, KOTOPbIE, Kak NpaBuIio,
nepeaatTcs U3 NOKONEHUS B MOKONEHUE; KakK NPaBuio, CYMTAKTCS OTHOCSLLUMMUCS K KAKOMY-
NMBO KOHKPETHOMY HapoAy M HacensiemMon UM TEPPUTOPUK; Kak NpaBuno, paspabaTbiBatoTcs
6eccucTeMHO 1 MOCTOSIHHO Pa3BMBaIOTCS B OTBET HA U3MEHEHMWE BHELLHMX YCroBuiiy 164,
NHHOBaUWUW, OCHOBaHHbIE HA TPAAMLUMSX, OTHOCATCS K TEM CryyYasiM, korga Tpaguums
BbICTYNaeT B Ka4eCTBe NCTOYHMKA MHHOBAaLWIA, OCYLLIECTBIISIEMbIX YIIEHAMM COOTBETCTBYHOLLEN
KYNbTYPHOW OBLLMHBI NN CTOPOHHUMM NULAMU; B 3TUX CIy4asix MHHOBaLMKM MOTYT TakkKe
BbISBNATb ApYrMe BUAbl UCNONb30BaHNSA TpaauLMn, KOTopble MOTyT OblTb NpoaHanNn3MpoBaHbl B
KOHTEKCTE UHTENneKTyansHon co6cTBeHHOCTM %S, Bornee nogpo6HO TpaauUMOHHbIE 3HAHWS
«KaK TakoBble» 1 MPOM3BEeAEHUS U MHHOBALMWN, OCHOBAHHbIE HA TPaAMLMOHHBLIX 3HAHUSIX,
paccMmaTpuBaloTCs B OKYMeHTe, o3arnaBneHHoM « CMCOK U KpaTKoe TEXHUYECKOe MNosICHEeHe

159 Tam xe.

160 C 6onee nogpo6Hoi MHdopmaLmeit MOXHO 03HAaKOMUTLCS Mo agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

161 O6wwme pykoBogsLme npuHUmMnbl BO3, kacalolmecs METOAVKM NPOBELEHNS! UCCIIe0BaHUIA Y OLIEHKM
TpagmumnoHHon meguunHel (WHO/EDM/TRM/2000.1), cTtp. 1.

62 Crpaterns BO3 B 06nacTu TpaguumMoHHoi meauuuHel Ha 2002-2005 rr., cTp. 7.

163 Cm. ctatbu 10-13 MAOMPPICX.

64 Cm. nokymeHT BOMC WIPO/GRTKF/IC/3/9.

165 CpopHblit aHanu3 NpaBoBoOii OXpaHbl TPAAULMOHHBIX BblpaxeHuit kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
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pasnunyHbIX PopM, B KOTOPbIX MOXHO HAWTU TPAANLMOHHBLIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9) %8,

KonBeHumna KOHECKO o mepax, HanpaBrneHHbIX Ha 3anpeLleHne u npeaynpexaeHue
He3aKOHHOro BBO3a, BbIBO3a U Nepepayvm npaBa CoO6CTBEHHOCTU Ha KyNbTypHbIe
LLeHHOCTH

OpraHnsaums O6beguHeHHbIX Hauun no Bonpocam o6pa3oBaHust, Hayku U KynbTypbl
(KOHECKO) npuHsina KoHBeHUMO N5t OXpaHbl KyNbTYPHbIX LEHHOCTEN, HAaXo4sALWNXCs Ha
TEppPUTOpPMM rocyaapcTBa, OT ONACHOCTEN KPaXu, TalHbIX PACKOMOK M HE3aKOHHOIO BbIBO3a.
KoHBeHUMsA BCTynuna B cuny B 1972 .

KoHBeHUus 06583bIBaET CBOMX rocyaapcrtB-y4aCTHUKOB OCYLLECTBIIATbL Mepbl N0 TPEM OCHOBHbIM
HanpaBleHUAM:

1. MNpeBeHTVBHbIE MEPbI: CO3AaHNE PEECTPOB LIEHHOCTEN, yUpexaeHe cBUaeTeNbLCTB Ha
BbIBO3, OCYLLECTBIIEHME KOHTPOIIS 32 TOProBren, BBEAEHNE YrorloBHbIX U
agMUHUCTPATUBHbLIX CaHKUWIA, NpoBeAeHNe 0Gpa3oBaTenbHbIX KaMnaHui 1 T.4.

2. lNonoxeHusa o BO3BpaLLeHUN: B COOTBETCTBUM C NyHKTOM (b) (ii) ctaTbm 7 KoHBEHL MK
rocyfapcrBa-y4acTHUKM 06a3ytoTca no TpeboBaHMIo rocyaapcTBa-yrneHa
«MPONCXOXAEHNS» NPEANPUHUMATL COOTBETCTBYIOLLME LWarn s obHapyXeHns 1
BO3BpaLleHus nobdon NnogobHON KynbTypPHOM LLEHHOCTW, BBE3EHHOWN Nocne BCTYMNNEeHUs
HacToswen KoHBeHuun B cuny B 060MX 3aMHTEPECOBaHHbIX rOCyaapCcTBax, Npu yCrioBumu,
O[HaKo, YTO rocygapcTeo, obpallatoieecs ¢ NpocbOoK, BbinnayYnBaeT cnpasensivByro
KOMMNeHcaumo 4obpocoBECTHOMY NOKynaTeso UM nuuy, KOTopoe umeeT
OencTBMTENbHOE NPaBo Ha 3Ty LeHHOCTb. B ctathe 13 KoHBeHLMM Takke coaepkaTcs
NOMOXeHMs, KacarLwmecs BO3BpaLLEHNS LLEHHOCTEN U COTPYQHUYECTBA, KOTOPbIE HOCAT
Gonee KOCBEHHbIV XapakTep 1 00ycnoBneHbl BHYyTPEHHUM 3aKOHOL4ATENbCTBOM.

3. Cuctema mexayHapogHOro coTpygHudecTsa: naesa ykpenseHus coTpyaHu4ecTsa
cpeau rocygapcTB-y4acTHUKOB U MeXAy HUMK NPoHU3bIBaeT cobon Bcto KoHBeHumto. B
cny4asix, korga KynbTypHOe Hacnegwe noaBepraeTcsi OnacHOCTU pasrpabnenuns, ctatba 9
npeaycMaTpuBaeT BO3MOXHOCTb OCYLLEeCTBNEHNsI 6onee KOHKPETHbLIX Mep, B YaCTHOCTH,
KOHTPONS 32 BBO3OM M BbIBO30OM.

KonBeHuusa OHECKO 06 oxpaHe u noowpeHnn pasHoo6pasnsa hopM KynbTYypPHOro
caMoBbIpaXeHus

OpraHnsaums O6beguHeHHbIX Hauun no Bonpocam o6pa3oBaHust, Hayku U KynbTypbl
(KOHECKO) npuHsana KonseHuyuto OHECKO 06 oxpaHe u noowpeHuu pa3Hoobpasusi ¢popm
KyfibmypHO20 caMo8bipaxeHusi, koTopas Bctynuna B cuny 18 mapta 2007 r. OHa BcTynuna B
cuny 18 mapta 2007 r.

Llenn KoHBeHuun nsanoxeHbl B ctatbe 1: (a) oxpaHa v noowlpeHne pasHoobpasusa oopm
KynbTypHOro camoBbipaxeHusi; (b) cosgaHume ycnoeun gns pacupeTta n ceobogHoro
B3aMMOAENCTBUSA PasfnyHbIX KyrbTyp Ha B3aUMOBbLIFrOQHOW OCHOBE; (C) nooLipeHue auanora
Mexay KyrnbTypamu B Liensax obecneyeHnst bonee Wwmpoknx n cbanaHcMpoBaHHbIX KyNbTYPHbIX
0oOGMeHOB BO BCEM MUpE B MHTEPEeCax B3aMOYBaXXEHUS KyNbTyp U KyNbTypbl MUPa;

(d) noowpeHne MexKynbTypHOro B3auMoAenCcTB/S B LEeNAx pasBuTns B3aMONpPOHUKHOBEHNS
KynbTyp B AyXe HaBegeHN MOCTOB MeXay Hapodamu; (€) NooLupeHne yBaXkeHus K
pa3Hoo6pa3unto hopM KynbTypPHOrO CaMOBbIPAXXEHMS U NOBbILLEHNE OCO3HAHUA LLIEHHOCTUN 3TOro
pasHoobpa3ns Ha MECTHOM, HaLMOHaNbHOM 1 MexXgyHapogHoMm ypoBHsix; (f) nogTeepxaeHue
BaXXHOCTM B3aMMOCBS3N MeXAyY KyrnbTypon 1 pasButnemM ans Bcex cTpaH, B 0COOEHHOCTH
pas3BMBalOLLMXCA, U NogAepKKa AEUCTBUI, NPeANnPUHUMAEMbIX HA HaLMOHANbHOM 1

166 MpoekT 1 aHanua». MPoeKT 1 aHanua».
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MeXOyHapo4HOM YPOBHSIX C Lenblo obecnevnTb Npu3HaHne nogivHHON LEHHOCTU 3TOM
B3aMMOCBA3N; (g) npusHaHme ocoboro xapakrepa KyrnbTypHON AEATENbHOCTU U KYNbTYPHbIX
TOBaApOB W YCIyr Kak Hocutenen camobbITHOCTK, LeHHOCTen 1 cmbicna; (h) nogTBepxaeHve
CyBEPEHHOro NpaBa rocygapcTB Ha NOAAEPXKKY, MPUHATUE N OCYLLECTBMAEHME NOMNTUKN U Mep,
KOTOpble OHM CYMTAIOT HaAeXalumMmn 4s oxXpaHbl U NooLWpeHnsa pasHoobpasms opm
KyNbTYPHOro CaMoBbIpaXXeHUs Ha cBoen Tepputopun; [1] (i) ykpenneHue mexagyHapogHoro
COTpy4HMYECTBaA U CONMOAPHOCTM B AyXe NapTHEpPCTBa, B YACTHOCTU AN1s pacLUMpeHmns
BO3MOXHOCTEN pasBMBalOLLMXCA CTPaH B 0611acT 0XpaHbl 1 NOoLLpeHnst MHOroobpasus oopm
KyNbTYPHOr0 CaMOBbIPaXXEHUS.

KoHBeHuus FOHECKO 06 oxpaHe HemaTepuasribHOro KysibTYpHOro Hacneaus

KoHBeHUus 6bina npuHsata OpraHusaumen O6beanHeHHbIX Haumin no Bonpocam o6pasoBaHus,
Haykn n kynbTypbl (FOHECKO) B 2003 r. n Bctynuna B cuny 20 anpens 2006 r. Llenwn
KoHBeHLMN COCTOAT B OXpaHe HeMaTepuarnbHOro KynbTypHOro Hacneaus, obecneyeHun
yBaXXEHMS HEMaTEPManbHOTO KyNbTYPHOrO Hacneamsi obLwmH, rpynn 1 oTAenbHbIX Nny,
NOBbILLEHME OCBEOOMIIEHHOCTU OOLLECTBEHHOCTU O Ba)KHOW PO HEMAaTepmarbHOro
KynbTYpHOro Hacneams n obecrneyeHve ee B3aMMHOro Npu3HaHus, a Takke B NpeaoCcTaBneHun
NMOMOLLN 1 COTPYOHNYECTBE Ha MEXOYHapOAHOM YPOBHE.

Hepno6pocoBecTHasi KOHKypeHLUUS

B topuamnyeckom crioBape Bnaka TepMnH «He406pPOCOBECTHAsS KOHKYPEHLMSI» OnpeaenseTcs
Kak «6ecyecTHoe U MOLLEHHMYECKOe COMePHNYECTBO B 06nacTy TOProBv U KOMMEPLUK,
0coBeHHO NpaKkTuka NPOABWKEHMS HA PbIHOK CBOMX COBCTBEHHBLIX TOBapOB U NPOAYKTOB B
yLiep6 npoaykTam 1 ToBapaM Kakon-nmbo Apyrov CTOPOHbI MOCPEACTBOM UMUTALIMN UK
KOHTpadakuum Ha3BaHus, bpenaa, pasmepa, PopMbl UNN APYTUX OTINYUTESNBHBIX NPU3HAKOB
N3Lenust Unu ero ynakoBKny.

CornacHo nyHkTy 2 ctaTtbh 10bis lNapuxxckol KOH8EHUUU MO OXpaHe MPOMbIWIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kTom HegOOPOCOBECTHOWM KOHKYPEHLINN CHNTAETCS BCAKAN aKT
KOHKYpeHUUK, NpoTUBOpeYvaLL i YeCTHbIM 06bl4asiM B MPOMBILLSIEHHBIX U TOProBbIX Aenax».
Hanee B nyHkTe 3 ctatbu 10bis roBoputce, 4TO «[B] YacTHOCTU, nognexar 3anpeTy: (i) Bce
JencTBus, crnocobHble KakuM Obl TO HU ObINI0 cNocoboM Bbi3BaTb CMELLEHWE B OTHOLLEHUN
npeanpuaTus, NPOAYKTOB NN NPOMbILLUIEHHOW UMW TOProBOW AeATENbHOCTU KOHKYPEHTa; (ii)
NOXHble YTBEPXKAEHMS NPU OCYLLLECTBNEHMN KOMMEPYECKON AeATENBbHOCTN, CNOCOBHbIE
ONCKPeaNTMpOBaTb NPeanpuUATMe, NPOAYKTbI UM MPOMBbILLNIEHHYIO U TOProBYIO
AeATenbHOCTb KOHKYPeHTa; (iii) ykazaHusa nnmn yTBepXxaeHus, UCnonb3oBaHne KOTOpbIX Npu
OCYLLIECTBITIEHUN KOMMEPYECKOWN AeATENbHOCTU MOXET BBECTU OOLEeCTBEHHOCTb B
3abnyxgeHne OTHOCUTENBbHO XapakTepa, cnocoba N3roToBnNeHNsi, CBOMCTB, NPUrOAHOCTH K
NPUMEHEHMIO UMW KONMYeCcTBa TOBApPOBY.

Deknapauua OpraHusaumm O6beanMHeHHbIX Hauuin o npaBax KOpeHHbIX HapoaoB

B 2007 r. leHepanbHas Accambrnes OpraHmsaumm O6begnMHEeHHbIX Haumn npuHana
Heknapayuro OpeaHuzauuu O6beduHeHHbIX Hayul o rpasax KOpeHHbIX Hapodos.
[eknapaumsa npusHaeT, YTO KOPEeHHble Hapoabl MMEIOT paBHbIE NpaBa YerioBeKa Ha 3aluTy oT
KyNbTYPHOW AUCKPUMMHALUK, N HanpasreHa Ha NooLpeHne B3anMHOro yBaXKEHUS 1
rapMOHWNYHbIX OTHOLUEHUI MeXay KOPEHHbIMW HapogamMu 1 rocyaapcTBamu.

B OTHOLIEHMN TPaaNLMOHHbIX 3HAHWI, TPAAULMNOHHBIX BbIPAXKEHWUI KyNbTypbl Y FTEHETUYECKNX
pecypcoB B NyHkTe 1 cTaTbk 31 npegycmaTpuBaeTcsl creayroLLee: «KKOpeHHble Hapoabl UMeLoT
npaBo Ha COXpaHeHWe, KOHTPOIb, OXPaHy U pa3BUTUE CBOErO KyNbTYPHOro Hacneaus,
TPaAMUMOHHBIX 3HAHWI 1 TPAOULMOHHBIX (POPM KYFbTYPHOrO BbipaXXeHusl, a Takke NposiBNeHNi
NX Hay4YHbIX 3HaHWIA, TEXHOMOMUIA U KyrNbTypbl, BKIOYas foackue 1 reHeTudeckne pecypchl,
cemeHa, rnekapcTsa, 3HaHUsi CBOMCTB chayHbl 1 doriopbl, TpaauLMKM YCTHOrO TBOPYECTBA,
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nuTepaTypHble NPon3BeaeHUs, PUCYHKU, COPT N TPaAULMOHHbIE UrPbl U M306pasnTernbHOe U
NcnonHUTenbckoe Uckycctso. OHWM MMEIOT Takke NPaBoO Ha COXpaHEHUe, KOHTPOSb, 3aLUMTY U
pasBuUTUE CBOEW MHTENNEKTyanbHOM COGCTBEHHOCTM Ha TaKoe KynbTypHOE Hacneaue,
TPaaULMNOHHbIE 3HAHUS N TPAAULNOHHbIE (DOPMbI BbIpaXXeHUS KynbTypbl». [anee B nyHKTe 2
crtatbu 31 roBopuTCS, YTO “COBMECTHO C KOPEHHbLIMU Hapodamu rocygapctsa NpUHUMatoT
OeNCTBEHHble Mepbl B LeNnaxX NpM3HaHus U 3almnTbl OCYLLEeCTBIEHUs 3TUX npasy. B oTHowweHun
TpaauLNOHHON MEAULNHBI B CTaTbe 24 npefycMaTpuBaeTcs cnegytollee: «KOpeHHble Hapoabl
MMEIOT MPaBOo Ha CBOK TPAAULIMOHHYIO MEOULMHY N Ha COXPaHEHME CBOEN NPaKTUKK
BpayeBaHus, BKIHOYAs COXPaHEHNE BAXKHEWNLLMX NEKapPCTBEHHbIX PACTEHUN, XXMBOTHbIX U
MUHepanoB».

Bceo6was geknapauus npas Yenoseka

BceoOwas geknapauusi npae vyenoBeka ABASIETCA KpaeyronbHbIM JOKYMEHTOM B 06nacTu
6opb0Ll 3a NpaBa yenoseka. [eknapauus, cCoCcTaBneHHasa NpeacTaBUTeNaMy PasnmyHbIX
NPaBOBbIX M KyNbTYPHbIX TPAAMLMIA N3 BCEX PETMOHOB MMpa, Oblna npoBo3rnailleHa
"eHepanbHon Accambneei OpraHnsauun O6beamHeHHbIx Hauwmi B MNapwke 10 gekabps
1948 r. B kayecTBe 00LLEero cTaHgapTa BCeX HapoAoB M Hauuin. B Hen 6binn Bnepsble
NPOBO3rnaLleHbl OCHOBHbIE NpaBa YernoBeka, noanexallive sceobllen oxpaHe®’.

Ucnonb3oBaHue TPAaANUNOHHbIX Bblpa)KeHVIVI Kyanypr/TpaAI/II.IMOHHbIX 3HaHUWN

TpaanuMoHHbIE 3HAHUS U BbIPAXXEHUS KyNbTYpPbl MOTYT UCNOMNb30BaTLCS B PA3fMYHbIX LEnsiX.
Mcnonb3oBaHue TpaanUMOHHbBIX 3HAHWI UIK BbIPaXKEHUI KyrbTypbl OXBaTbIBAET KOMMEpPYECKoe
UI NPOMbILLIIEHHOE UCMONb30BaHne, 0bbIMHOE UCMONb30BaHNE, JOOPOCOBECTHOE
ncnonb3oBaHve, JOMAaLUHEE UCMOSb30BaHNE N UCMONb30BaHNe TPaAULMOHHON MeauLUMHbI ANS
OXpaHbl 310POBbS, @ TAKKe UCNONb30BaHNE B UCCreaoBaTENbCKMX U 06pa3oBaTeNbHbIX LENsX.

Kommepyeckoe ucrnosib308aHue

B topuanyeckom crioBape bnaka TepMrH «KOMMEpPYECKOe UCNONb30BaHne» onpeaenseTcs Kak
«MCMNONb30BaHNe, KOTOPOEe CBA3AHO C OCYLLECTBMEHMEM UMK Pa3BUTUEM OEATENbHOCTMH,
npuHocsiwen goxoa. «Hekommep4yeckoe UCMONb3oBaHME» ONPeaenseTcs Kak «MCnonb3oBaHne
pagu NUYHOTO YAOBOMNBCTBUSA UMK B NpeanpuHUMaTeNnbCKUX Lensix, He CBSA3aHHbIX C
nony4YeHnem 4oxoaa Unm Bbirodbl, UMy MHOTO BO3HarpaXKaeHUs»

ObbI4YHOE UCnoIb308aHUE

B TnxookeaHcKoM perMoHanbHOM TMNoBoM 3akoHe oT 2002 roga o6 oxpaHe TpaauLMOHHbBIX
3HaHWU 1 NPOSABIIEHUI KyNbTYpbl TEPMUH «OObIYHOE UCNONBb30BaHME» ONpeaensaeTcs Kak
«MCNOoNb30BaHNE TPAAULMNOHHBIX 3HAHUIN W BbIPaXXEHUN KyIbTypbl B COOTBETCTBUN C OObLIYHbBIM
NpaBOM W NPAKTUKON TPagUUMOHHBIX BagesbLesy.

TepMuH «HenpepbiBHOE 0OblYHOE NCMONb30BaHNE» XapaKTePU3YET YCTOMYMBOCTb M XKUBOW
XapakTep UCMosfib30BaHUst TPAAULMOHHBIX 3HAHUIA U/VNW TPAOULMOHHbBIX BbIPAXXEHWIN KyNbTypbl
KOPEHHbIMUN OBLLMHAMM B COOTBETCTBUM C MX OObIYHBIM MPABOM U NMPaKTUKOW.

[JobpocosecmHoe ucronb3osaHue

MpVMEHUTENBHO K aBTOPCKOMY MpaBy B lOpUanYeckoM crioBape bnaka TepmMuH
«00BPOCOBECTHOE UCMONb30BaHMEY ONpeaenseTcs Kak «pasyMHOe M OrpaHn4YeHHoe
Mcnonb3oBaHWe NPou3BeAeHsl, OXpPaHAEMOro aBTOPCKMM npaBoM, 6e3 paspeLueHnst aBTopa, a
MMEHHO TaKoe, KaK LUMTUPOBaHME KHUMM B KHUXKHOM 0603pEHUM Ui UCMONb30BaHUE ee YacTei
B napoauu. [obpocoBecTHOe UCMoNb3oBaHne ABNAETCA CPEACTBOM 3aLuUThl MPOTUB
0OBUHEHWIA B HAPYLLEHWM MPaB C Y4€TOM crieaytoLLmX onpeaeneHHbiX 3aKOHOM (DaKTOpPOB:

167 CM. http://www.un.org/en/universal-declaration-human-rights/.
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(1) uenb 1 xapakTep UCMNONb30BaHKs, (2) XapakTep NPoOM3BESEHUS, OXPaHSIEMOro aBTOPCKUM
npaBom, (3) macwTabbl NICNONb30BaHWUS Npon3BeaeHUa 1 (4) SKOHOMUYECKME NOCNeaCTBUSA
NCMNONb30BaHUAY.

JomawHee ucrnonb308aHue U Ucrnonb3ogaHue 0risi oxpaHbl 300008bs1

B topuauyeckom cnosape bnaka TepMUH «JOMaLLHUA» onpeaenseTcs Kak « OTHOCALLMIACS K
AOMY UNn CEMbE; ObITOBONY.

B nyHkTe 1 [oxuHckol Oeknapayuu, kacarowetica CoenaweHusi TPUMC u obwecmeeHHo20
30pasooxpaHeHusi, NpusHaemcsi «cepbe3Hocms ripobriem 8 obriacmu 30pagooxpaHeHus, ¢
KOMOPbIMU CMarsnkueaemcsi MHOXeCmaeo pa3susarouuxcsi U HauMeHee pa3eumabiX CMpaH,
0cobeHHO mex rpobiem, komopsbie fensomcesi cnedcmeuem BUY/ClIVda, mybepkynesa,
Mmansapuu u Opyaux anudemuyeckux 3abonesaHuli». [Oanee B nyHKTe 5(C) oTMevaeTca
crnegyollee: «kaxaoe rocygapcTeo-yrieH MMeeT NpaBo onpeaensitb, YTO UMEHHO
npeacTaBnsieT cobon HauMoHanbHas YpesBblyaHas CUTyaunst U opyrme UCKNIYMTENbHO
cepbe3Hble 00CTOATENLCTBA, MPU TOM MOHUMaHUN, YTO KPU3UCHBIE CUTYaUmMKn B obnacTtu
30paBOOXpaHeHus, B TOM 4ucne cessaHHble ¢ BUY/CIOom, TyGepkynesom, manspuen u
ApYrMmMmn anugeMmyecknmm 3aboneBaHnsiMmn, MOryT NpeacTaBnATb CO60N HaUMOHarbHY
Ype3BbIYaNHYI0 CUTYaLMIO UK APYTUe UCKITIOYMTENBHO CEpPbe3Hble 0OCTOATENLCTBAY.

Ucnonb3ogaHue 8 uccriedogamesibckux U 0bpazosamesibHbIX Uerisx

lMpuMeHUTENBHO K NaTeHTaM B topuanveckom crnosape brska TepmMuH «cpeacTBo 3aluThbl,
OCHOBaHHbIE Ha MPUHLMME UCMOSTb30BaHUA B SKCNEPUMEHTAarbHbIX Lenax» onpeaensieTcsa Kak
«CpPEeACTBO 3alUUTbI NPOTUB OOBUHEHWI B HapyLLUEHUV NaTeHTHbIX Npas, UCnonb3yemMoe Toraa,
Korga 3anaTeHToBaHHOe U3obpeTeHne co3aaeTcs N UCMOoNb3YeTCA UCKITIYUMTENBHO B HAY4HbIX
uenax. HecmoTpsi Ha TO, YTO 3TO CPeACTBO 3aLUUThLI NO-NPEXHEMY NPU3HAETCA B Ka4ecTBe
TaKoBOro, OHO TOSKYETCS B Y3KOM CMbICIIE U B HACTOSILLIEE BPEMSA MOXET NPUMEHSITLCS TONBKO
B OTHOLLEHUWN UCCreaoBaHni, NPOBOANMBIX B LENsX NpoBepkn oopmyrbl M306peTeHmns».

CnenyeT OTMETUTb, YTO, XOTA MNMpaBa MHTeﬂﬂeKTyaﬂbHOVI COBCTBEHHOCTU 1 ABNSAIOTCS
NUCKNKYNUTENbHBIMU NMpaBaMn, B OTHOLLEHUN 3TUX UCKNIYNTENbHbLIX NpaB npeaycMaTpmBaloTCA
onpeaeneHHble N3bATUA U OrpaHN4eHNA. Hanpvlmep, B o6nacTy naTeHTOB B HALMOHANbHOM
3aKoHodaTeNbCTBE pAna CTpaH npeaycMaTpmrBaroTCca onpenerneHHble N3bATuAa U orpaHn4YeHna B
OTHOLUEHUN UCKIMKYUTENDBbHbIX NpaB, B YaCTHOCTU crieayrLuine:

a) JencTBUA, coBepllaeMble B NINYHbIX U HEKOMMEPYECKMX LiensiX;
b) aeiicTBKA, coBepLIaeMble UCKIIOUYMTENBHO B 9KCNEpUMEHTarbHbIX UMK
nccrenoBaTenbCKuX Lensx.

NMpumeHeHue

B ctatbe 2(c) Harovickoro npotokona perynmpoBaHusi 4OCTYNa K reHeTUYECKMM pecypcam U
COBMECTHOrO MCMOMNb30BaHNS Ha CNPaBEAIMBOM U PaBHOM OCHOBE BbIr0f, OT UX NPUMEHEHNS K
KoHBeHuuun o 6uonormnyeckom pasHoobpasum (2010 r.) npuBoguTca cnegytowee onpeneneHue:
«MNpoBeAeHNe nccregoBaHnn U pa3paboToK FEHETUYECKOTO U/ BUOTEXHOIOrMYECKOro
COCTaBa reHeTUYeCKNX pecypcoB, B TOM YUCNEe NyTEM NPUMEHeHNA BMOTEXHONOMK, Kak oHa
onpegeneHa B ctatbe 2 KoHBEHUNNY.

MHcTpymeHTapun BOUC gna nokymeHTauum B o61acTv TpaguLMOHHbIX 3HAHNUI
(«AoKyMeHTMpOBaHMe TPAAULIMOHHbIX 3HAHUN — MeToAMYecKoe nocoodue)

MporpaMMbl JOKYMEHTUPOBAHUS MOTYT 3aTparMBaTb BONPOCHI MHTENNEKTyarlbHOWM
COBCTBEHHOCTM NPUMEHUTENBHO K HOCUTENSM TPaaULUMOHHBLIX 3HaHU. B npouecce
OOKYMEHTUPOBaHWS KpaHe BaXHO BCECTOPOHHE Y4MTbIBaTb €ro nocneacTsuns Ang npas
WHTEenNeKTyanbHon cobcTBeHHOCTU. UHcTpymeHTapun BOUC npumeHnTenbHO K
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LOKyMeHTaLuu B 0611acTv TpaAMLMOHHLIX 3HAHWUI NpegHasHayeH Ans ynpasreHus
WHTEeNneKTyasnbHOW COGCTBEHHOCTLIO B MPOLIECCE AOKYMEHTUPOBAHUS, a Takke UCMOoSb30BaHuUs
3TOro npouecca B kKa4yecTBe OTNPaBHOW TOYKM A4S nepexoaa kK 6onee ahHeKTUBHOMY C TOYKM
3pEHUs NPUHOCKMOM MOSb3bl YNPaBeHno TPaANLMOHHBIMUA 3HAHUAMM B KAYEeCTBE OAHOro 13
WHTENNEeKTYyanbHbIX U KyNbTYPHbIX aKTUBOB OOLLIMHBI %8,

UHcTpymeHTapuin BONC npyumeHUTENBHO K AOKYMEHTaLMM B 06r1acTn TpaguLMOHHbIX 3HaHWI
cneumnanbHO NpeaHasHavYeH aAns NCnonb3oBaHUs KOPEHHbIMU Hapog4ammn U MECTHBIMM
obwmnHamn. OH MOXET TaKkKe okasaTbCsl NONE3HbIM AN APYrUX NUL 1 OPraHoB, Takunx, Kak
rocygapcTtBeHHble criyxawme segomcTts NC, nuua, OTBETCTBEHHbIE 3a NPUHATUE NONMUTUYECKMX
peLleHnIn, Hay4YHO-UccneaoBaTeNbCKNE YUPEXKAEHNS U yUpEXOEHMS KyNbTypbl, peanuayoLme
NPOEeKTbl AOKYMEHTUPOBAHUS.

Korga 3HaHus 3a40KyMEHTMPOBaHbI, A8 UX OXpaHbl MOXHO 3a4eNcTBOBaTh NpaBa
WHTENNeKTyanbHon COGCTBEHHOCTM U ApyrMe NpaBoBble MEXaHU3Mbl, OAHAKO yCnex MOXeT
ObITb 06ecneyeH ToNbKO B TOM Crlyvae, ecrnv OKYMEHTUPOBAHME NPOU3BEAEHO HaAMNEXaLLMM
o6pasom. UHcTpymeHTapun BOUNC npuMeHUTENbHO K AOKYMEHTaLMm B obnacTu
TPaAMLMOHHBIX 3HAHUI NPM3BaH MOMOYb OLEHUTL BO3MOXHbIE BapMaHTbl YCTAHOBNEHNS
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COOCTBEHHOCTN, CNaHMpPOBaTh U peann3oBaTtb
NPUMEHEHME NOAX0O0B U OCYLLECTBIIEHME CTpaTErMii B 0611acTn MHTENNEKTyanbHON
COOCTBEHHOCTU Ha aTane OKYMEHTUPOBAHUSA TPAAULMOHHbBIX 3HAHWUIA.

Tunosble nonoxeHns BOUC-IOHECKO gns HauuoHanbHbIX 3aKOHOAATENbLCTB 00 oXpaHe
BblpaXXeHUi (pornbKropa OT He3aKOHHOIO UCMOJIb30BaHUSA U APYrnX HAHOCALLUX yLiep6
OencTBumn

Ha coseluaHunn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6begnHEHHbIX
Hauumi no Bonpocam obpa3soBaHus, Haykn n kynoetypbl (FKOHECKO) n BOUC, Komutet
NpaBUTENbCTBEHHbIX 3KCNEPTOB NPUHAN Tunoskie nosioxXeHus. ATV NOMNOoXeHUs npeanonararT
Monenb sui generis oxpaHbl B 06nacTn MHTennekTyanbHoM COOCTBEHHOCTUN B OTHOLLEHUN
TPaAULMNOHHBIX BbIpaXXeHU KyIbTypbl/BblpaXXeHn honbkriopa, KoTopasi nosyyuna 4oCTaTouHO
LUMPOKOE MCMOMb30BaHWe rocygapctesamm — yneHamm BONC.

Turniosble o10XxeHuUs1 Npu3BaHbl obecneunTb 6anaHc Mexay OXpaHON BblpaXkeHunn donbknopa
OT 3noynoTpebneHnit, ¢ 0gHON CTOPOHbLI, U CBOBOAOM M MOOLPEHMEM AalNbHENLLIErO pasBuUTUS K
pacnpocTpaHeHust orbKnopa — ¢ Apyron. B HMX yunTbiBaeTcs TOT dhakT, YTO BblpaKeHUs
donbknopa CoCTaBNAT XUBOW OPraHn3m YenoBeveCKon KynbTypbl, N HENb3s 4OMYCTUTb,
4YTOObl OH 3a40XHYJICS B CIIMLLKOM TECHbIX PaMKax OXpaHbl.

B cooTtBeTCcTBUM C TUMOBLIMU MOMIOXEHUSIMU TPAOULMNOHHBIE BblpaXXEeHUS KyIbTypbl/BblIpaXXeHns
PONbKIOpa OXPaHAKTCS OT «HE3aKOHHOIO UCMONb30BaHMS U APYrMX HAHOCALLMX yLiepd
aencteuny». B 2000 1 2001 rr. BOUC npoena o6cnegoBaHne onbiTa rocygapcts B o6nacTtu
MCNonNb3oBaHMA U peanusaumm Tunosbix NonoxeHnn. OT4eT onybnMKOBaH B KavyecTBe
pokymeHta BONC WIPO/GRTKEF/IC/3/10.

[KoHew, npunoxeHnsa n oKymeHTa]

168 My6nukaunsa BONC «[dokyMmeHTMpoBaHME TPaAMLMOHHBLIX 3HAHUI — METOAMYECKOe Nocodre» AOCTYMNHA Nno

appecy: https://www.wipo.int/publications/ru/details.jsp?id=4235.


https://www.wipo.int/publications/ru/details.jsp?id=4235.
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