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BBEOEHUE

1. Ha wecTtHaguaTon n ceMmHaaLaTon CecCcUsiX, COCTOSABLUMXCSH COOTBETCTBEHHO 3—7 Mas
2010 r. n 6-10 gekabpsa 2010 r., MexnpaBUTeNbCTBEHHbIA KOMUTET NO UHTENMEKTYanbHOM
COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaaULMOHHBbIM 3HaHUAM 1 donbkriopy («MKIP»)
npocun CekpeTtapuaT NOAroTOBUTb B Ka4eCTBE UH(POPMAaLMOHHbBIX JOKYMEHTOB TpW rnoccapusi
OCHOBHbIX TEPMUHOB, OTHOCALLNXCS K UHTENNEKTyarnbHOM COOCTBEHHOCTN, rEHETUYECKNM
pecypcam, TpaauLUMOHHBIM 3HaHUAM U TPAAULMOHHBIM BblPaXXEHUSIM KyNbTypbl, U NpeacTaBuTb
nx MKIFP".

2. Ha gessiTHaguaTon ceccun, coctosaBliencs 18—-22 miona 2011 r., MKI'P «npeanoxun
CekpeTapuaty 06HOBUTL rnoccapuu, cogepxawmecs B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«Moccapwui knoYeBbIX TEPMUHOB, OTHOCALLNXCS K MHTENMNEeKTyarnbHOM COOCTBEHHOCTH U
TPaaULMNOHHbBIM BblpaxkeHnsam KynbTypbl»), WIPO/GRTKF/IC/19/INF/8 («Imoccapui kntoveBbIX
TEPMMHOB, OTHOCSALUMXCA K MHTENNEKTyanbHOM COGCTBEHHOCTU U TPAAULMNOHHBIM 3HAHUSAM») U
WIPO/GRTKF/IC/19/INF/9 («I'noccapuin KntoYeBbIX TEPMUHOB, OTHOCALLMXCA K
NMHTENNeKTyanbHOM COBCTBEHHOCTM M FrEHETUYECKNM pecypcamy), 00 beanHNB UX B €4UHOM
AOKYMEHTE 1 onybriMkoBaB CBOAHBIN rOCCapuin B Ka4ecTBe MHPOPMAaLMOHHOIO AOKYMEHTA K
creaywolei ceccum Komnteta»?.

1 OtyeT o wecTtHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/16/8) n oTyeT 0 ceMHaguaTon ceccun KomuteTa
(WIPO/GRTKF/IC/17/12).
2 Ot4eT o geBaTHaguaton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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3. Bo ucnonHeHne aToro pelueHnst 1 BBUGY TOro, YTO HEKOTOPbIE TEPMUHBI, CogepXKaLlmecs
B 3TMX rnoccapusax, OTHOCATCS KO BCeEM TpeM TemaM, CekpeTapuaT oObeauHuI aTn Tpu
rnoccapvsi B OAvH SOKYMEHT 1 OGHOBUI HEKOTOPbIE COAEPXKaLLMECS B HEM ONpeaerneHus.
CBogHbI rnoccapuin 6bin NnpegcTasneH B kKayecTse MHGPOPMALMOHHOIO JOKYMEHTA Ha
npeablaywmx ceccuax MKIMP. OH cogepXuTcs B NPUNOXEHUM K HacTosaweMy AOKYMeHTY. [Ang
yno6cTBa Nonb3oBaHUA BKNOYEH and)aBUTHbIV Yka3aTerb TEPMUHOB.

4. B rnoccapum ucnonb3oBaHbl, M0 Mepe BO3MOXHOCTU, NpeablayLume rmoccapum MKIP,
AevicTeyiowme AokyMmeHTbl Opranm3aumm O6beanHeHHbIX Hauui n gpyrne MexayHapoaHble
AOKYMeHTbl. B 3TOM AoKyMeHTe Takke yuTeHbl onpedeneHus U TEPMUHbI, UCNOSb3yeMble B
HaLUMOHaNbHOM U perMoHanbHOM 3aKoHoA4AaTeNbCTBE U NPOEKTax 3aKOHOB, MHOTOCTOPOHHUX
AOrosopax, B pamkax Apyrux opraHusauuin 1 npoLeccos, a Takke B croBapsax. Kpome Toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKIP, apyrnx gokymeHtax BOVC u
AokymeHTax gpyrux nporpamm BOUC. Tem He MeHee npeanaraemMble onpefeneHns He
SABNAIOTCA McyepnbiBaWUMnU. [pyrne TepMunHbl Takke MOryT UMEeTb OTHOLLEHME K
WHTEenneKkTyanbHON CO6CTBEHHOCTU N FeHEeTUYECKUM pecypcaM, TPaaULMOHHBIM 3HaHUSM U
TPaANLMOHHBIM BblpaXXEHUSAM KyrbTypbl, @ BbiOpaHHble TEPMUHBLI MOTYT TakKe UMeTb Apyrue
onpegerneHns.

5. BbIbop OCHOBHbIX TEPMMHOB Ba3npyeTcs Ha TEPMUHONIONMK, Hambornee 4acTo
ynotpebnsemon B npoektax AokyMmeHToB MKI'P n apyrux 4OKyMeHTax no ToMmy ke BOnpocy.
TepMuHbI M NpeanaraemMble onpeaeneHus, cogepXalnecst B NpuUnoXeHun, He HaHocAT ywepba
nobbIM Apyrm rnoccapusam unu onpeaeneHmsamMm OCHOBHbIX TEPMUHOB, COAePXXaLUMCS B
npeablaywmnx gokymeHtax MKIP nnm ncnonb3oBaHHbIM B NHOOLIX APYIMX MEXOYHAPOAHbIX,
pervoHanbHbIX MW HaLMOHarnbHbIX JOKYMeHTax unu gopymax. Bbibop n npegnaraemble
onpegeneHnsi OCHOBHbIX TEPMUHOB HE O3HAYalt0T HENPEMEHHOro Cornacusi C HUMM y4acTHUKOB
MKI'P. Hactodawmin 4OKYMEHT HOCUT MHpopMaumMoHHbIN xapaktep, n MKI'P He npeanaraetcs
NoATBePXXAaTb UNWN NPUHMMAaTL BbiGpaHHbIE TEPMUHBI UMW UX NpeanaraeMble onpeaeneHns

6. MKIP npednaszaemcs npuHsamse K
ceedeHu Hacmoswul doKymeHm u
MPUIoXXeHUe K Hemy.

[MpunoxeHune cnenyeT]
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ﬂ,OCTyI‘I n coBMeCTHOe nofib3oBaHuMe Bbirogamm

Cratbsa 1 KoHBeHUmn 0 Buonoruyeckom pasHoobpasum (1992 r.) npegnuceiBaeT
«CMNpaBeAnMBOE U paBHONPaBHOE pacnpegeneHve bnar, BO3HUKaOLWKMX B pe3ynbraTe
NCNONb30BaHNsi TEeHETUYECKNX PECYPCOB, BKITKOYAsi NyTEM COOTBETCTBYHOLLErO AOCTYNa K HUM U
COOTBETCTBYIOLLEN Nepeaayn CBA3aHHbIX C HUMW TEXHOMOIMI, YYnTbiBas BCe NpaBa Ha 3Tu
pecypcbl U TEXHOMNOMMK, a TakKe NyTeM COOTBETCTBYHOLLEro (oMHaHCMPOBaHUNAY.

Harovickuin npoToKon perynmpoBaHns JOCTyNa K reHeTUYECKUM pecypcam U COBMECTHOTO
NCNONb30BaHWs Ha CNpaBenIMBON N paBHOW OCHOBE BbIrog OT UX NpMMeHeHUs Kk KoHBeHummn o
Buonornyeckom pasHoobpasnn(2010 a.) HanpaesrneH Ha «obecriedeHUe co8MeCmMHO20
ucrnonb308aHusi Ha cripagednnueoll U pagHoU OCHO8Ee 8b1200 OM MPUMEHEHUS] 2eHEMUYECKUX
pecypcos, 8 mom qucre riymem obecriedeHusi Hadnexauje2o 0ocmyrna K 2eHemu4ecKum
pecypcam u Hadnexaweud nepedaqyu coomeemcmasyruwux mexHoaoaudl, ydyumsieasl ece rpasa
Ha daHHbIe pecypchl U Ha mexHoo2uu, U nymem Hadnexauwjeao ¢huHaHCUpO8aHUs,
coldelicmgysi makum 0bpa3om coxpaHeHu buosioau4ecko2o pasHoobpasus u ycmou4yueomy
ucrosib308aHUK €20 KOMIMOHeHmMo8». B cooTBeTCTBMM CO cTaTben 3 [1pOoTOKON «NpPUMEHsIeTCA
Takke K TpagULMOHHBIM 3HAaHUSAM, CBA3aHHBIM C reHEeTUYEeCKUMN pecypcammn, B pamkax cdepbl
aenctems KOHBEHLMM U K BbIroA4am OT MPUMEHEHUST TAaKUX 3HAHUINY.

B oTHOLWEHMM pacTUTENBHBIX FEHETUYECKUX PECYPCOB AN NPOM3BOACTBA NPOAOBOSILCTBUS U
CenbCKoro xo3ancrea Mex0yHapodHbil 002080p O pacmumerbHbIX 2eHEMUYECKUX pecypcax
0151 npou3godcmea rpodo8osibcmaust U 8e0eHUs cesibCKo20 xo3sticmea NpoaoBONbCTBEHHOM
N cenbCKoxo3ancTBeHHon opraHmnsaumm (PAO) npegycmaTpuBaeT B ctatbe 1 «cripaBeninBoe u
paBHOMPaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C UX UCNONb30BaHWEM, B COOTBETCTBUN C
KoHBeHumen o Gnonornyeckom pasHoobpasum, B LENAX YCTOMYMBOrO pas3BUTUSI CENbCKOMO
XO3ANCTBA N HAOEXHOro obecneyeHns NpogoBONbLCTBUSAY.

B ctatbe 1 pewwenns Ne 391 AHackoro coobLiecTBa o pexmnme 4ocTyna K reHeTUMECKUM
pecypcam (1996 r.) TepMUH «4OCTYN» onpenenseTcs Kak «nosydyeHue n Ucnorb3oBaHne
reHeTU4YeCKMX pecypcoB, CoOXpaHseMblX in situ 1 ex situ, nx No6oYHbIX NPOAYKTOB WU, €CNn 3TO
NPUMEHUMO, NX HeMaTepuanbHbIX KOMMOHEHTOB, Cpeau NPoYero, s Hay4YHo-
nccnenoBaTenbCkux Lenen, bnonorndeckon passeakun, CoOXpaHeHusi, NPOMbILLITEHHOrO
NPUMEHEHUS N KOMMEPYECKOro UCNOSNb30BaHNS».

Bbirogbl MOryT BKMoYaTb A€HEXHbIe U HEAEeHEXHble BbiroAbl, B TOM YMCe, HO He
UCKIIOYMTENBHO, Te, YTO NpuBeaeHbl B NpunoxeHnn k Haronckomy npotokony'. K atanam,
CBSAI3aHHbIM C MONyYeHnem A0CTyna K reHeTUYEeCKUM pecypcam U COBMECTHbLIM
MCMNOMb30BaHNEM BbIrOf, MOTYT OTHOCUTLCS AEATEeNbHOCTb, NPeALLEeCTBYOLWAs NOMyYeHUo
J0CTyna, Hay4Hble UCCneaoBaHusa U pa3paboTKy, CBA3aHHbIE C FeHeTUYECKMMI pecypcamu, a
TaKKe X KOMMEPYECKOE UM MHOE UCMOoNb3oBaHUe, BKINoYasi COBMECTHOE UCMOMb3oBaHue
BbIroaZ.

Harovickuii npoTokon perynnpoBaH1s 4OCTyna K reHeTUYECKMM pecypcam U COBMECTHOIO MCMONb30BaHMs Ha
crnpaBeanvBoOi U paBHOW OCHOBE BbIrod OT UX NpUMeHeHnst K KoHBeHLn o Guonornyeckom pasHoobpasum,
NYHKT 4 cTaTbun 5.

BoHHCKMe pykoBoasiLLMe NPUHLMMBLI MO 06ecneyYeHnto 4OCTyna K reHeTUYECKUM pecypcam U COBMECTHOMO
MCNoNb30BaHUS Ha cnpaBeafMBOM U paBHOW OCHOBE BbIFO OT UX MPUMEHEHUS, MYHKT 23.
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ApanTtauusa

AganTtaumven aBnseTcsa akT nepeaenky paHee CyLlecTBOBaBLUEro npounsseneHus (byab 1o
OXpPaHAEMOro Unn siBNSALLErocs obLLECTBEHHBIM AOCTOSTHUEM) NN TPAAULMOHHOTO
BblpaXXeHWNs KynbTypbl C LENblo, OTIIMYHON OT TON, KOTOPOW OHO CIYXXUS10 NepBOHAYansHo,
BeAYyLUMI K NOSIBIIEHNIO HOBOTO NPOU3BEAEHUS, TAe COEANHEHbI ANIEMEHTbI paHee
CYLLIECTBOBABLLErO NPON3BEAEHNS M HOBbIE 3N1EMEHTbI, MPUBHECEHHLIE B pe3ynbTaTe
nepenenkn.® CtaTbs 12 bepHckoli KoHeeHUUU 06 oxpaHe numepamypHbIX U XyO0KecmeeHHbIX
npoussedeHud (1971 r.) npegycmaTpmBaeT, YTO aBTOPbI NMUTEPATYPHbIX N Xy40XKECTBEHHbIX
NpoM3BEAEHMI NONb3YOTCHA UCKMOYNTENBHBIM NPaBOM paspellaTb agantaumm, apaHX1poBKN U
Apyrue nepeaenku cBomx npounssefeHuii. CornacHo ropuanyeckomy criosapto bnaka?,
BNagenbLbl aBTOPCKOro npasa 0bnagatT UCKITYNTENBbHBIM NPaBOM OCYLLECTBNATL HA OCHOBE
OXpaHsAeMOoro nNpon3BeaeHnsa NOAroTOBKY NPOU3BOAHbIX NPOM3BEAEHU UK Nepeaenok.

AnbTepHaTMBHOE yperynupoBaHue CnopoB

AnbTepHaTMBHOE yperynuposaHue cnopos (AYC) npegnaraeTt anbTepHatuBy ouumanbHbIM,
cynebHbiM cuctemam paspeLleHns cnopos B 06/1acTu MHTENNEKTyanbHOM COGCTBEHHOCTM,
KOTOpble MOTryT BO3HUKaTb B OTHOLLUEHUWN TPaAULMOHHbBIX 3HAHUI, TPAANLMOHHbBIX BblpaXKeHu
KynbTypbl U reHeTn4Yeckmx pecypcoB. AYC UMEET Lenblo yperynmpoBaHue CnopoB
HecocTa3aTeNnbHbIMU MeTo4aMN Ans TOro, YToObl 4O0OMBATLCS B3aMMOBBIFOAHbIX ANS BCEX
CTOpOH pe3ynbTatoB. bnarogapsa AYC cTopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTb 3a
yperynupoBaHue KOH(MKTa 1 MOryT NpUHMMaThb BO BHUMaHWE Apyrne Bonpochkl, NOMUMO
npaBoBbiX HOpM. AYC xapakTepuayeTcsi HanuumeM Kak ouumnanbHbiX, Tak U HeomumanbHbIX
npoueayp, npeanaras BapyaHTbl, BbIXogdLwme 3a paMku cygebHoro npouecca, n npeaocTaBnss
CTopoHam Gonblue KOHTPOMsi B ONpeaeneHn napaMmeTpoB crnopa n Hanbonee noaxoasLuero
nyTn ansa AOCTWXKEHUs paspelleHns. YeTbipbMs rnaBHbiMu Mmetogammu AYC asnatoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n COBMECTHOE Npaso.

Bonpocel, kacatlowmecs TpagMuMOHHbIX 3HAHWUIA, YacTo BbIBAOT CIOXHO NepenneTeHHbIMU C
KyNbTYPHBIMU LLEHHOCTAMMW, N MHOTME pasHOornacus CBA3aHbl C BOMPOCaMu Hagexallero ¢
TOYKM 3pPEHUSI KyNbTypbl UCMONb30BaHUSA, OOMeHa 3HAHUSAMU U YKa3aHWUsi NPUHAANEXHOCTH.
AYC aBnsieTcsa BaXkHbIM 35IEMEHTOM B LIENTIOM Anana3oHe BapuaHToB yperynupoBaHus CNopos,
NUMEIOLLNXCA B pacnopsiKEHUN KOPEHHbIX HAPOAOB M NoNb3oBaTenen U3 Yncna TpeTbux
CTOpOH?®.

Opob6peHue u yyactue

O6wenpnHATOro onpegeneHns aToro TepMuHa He cyllecTsyeT. B ogHOM 13 KOHTEKCTOB BbINo
BblCKa3aHO NpeasioXeHne, 4To, HECMOTpPS Ha ncnonb3oBaHue B ctatbe 8(j) KoHseHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) BbIpaxXeHUsa «C 04obpeHns 1 Npu yyactum», B
pasnUyHbIX PeLLEeHNaAX, Kacatowmxces ctatbh 8(j), 3TOT TEPMUH UCTOSKOBLIBAETCS B 3HAYEHUN
«npefBapuTenbHoe 060CHOBaHHOE cornacuex®.

My6nukauus BOUC «Pykooacteo BOUC no poroBopam B 06n1acty aBTOPCKOro npaea M CMEeXHbIX NpaB u
["Moccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMeXHbIM npaBam», BOUC, cTp. 264.

B naHHOM pokymeHTe ucnonb3yetcs 10-e usgaHve noa pen. bpariana A. MapHepa.

MHudopmaumoHHas cnpaska BOVC Ne 8 «AnbTepHaTuBHOE yperynmpoBaHue CropoB, KacatoLmMxcs
WHTENnNeKTyanbHON COBCTBEHHOCTM, TPAANLIMOHHBIX 3HAHWUIN, TPAANLIMOHHBIX BbIPAXXEHUI KyMbTypbl U
reHeTU4eCKNUX pecypcoBy, A4OCTyNHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.
PekomeHaaumn, BbIHECEHHbIE y4aCTHUKaM NeperoBopoB — npeacTtasuTensam ctpad Adpuku Ha Btopom
NnoAroTOBUTENTbHOM COBELLI@HUMN KOPEHHbIX HAPOA4O0B U MeCTHbIX 0bwmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okT6pst 2010 T.
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BeHedmumnapbl

O6LwenpuHATOro onpeaeneHns 3Toro TepMMHa He cylecTByeT. Tem He MeHee MHorue
3aMHTEepPeCcOBaHHbIE CTOPOHbI OTMEYarnu, YTo NPOUCXOXAEHUE M BriageHne TpaanuLMOHHbIMU
3HaHUAMW 1 TPAOULMOHHBIMU BbIPAXXEHUSIMU KYNbTYpPbl, Kak NPaBuio, cYMTaeTcs
KONNEKTUBHbLIM, NO3TOMY Ntobble NpaBa U MHTEpPEChl MPUMEHUTENBHO K 3TOMY NPOAYKTY
[AOMKHbI NpUHaanexaTb obLMHaM, a He oTAeNbHbIM NuuamM. OHAKo B HEKOTOPbLIX CryYasx
oTAernbHble NULa, TakMe Kak TpaauUMOHHbIe LeNUTENU, MOryT CYMTaTbCA HOCUTENSIMM
TPaOULMOHHBIX 3HaHWI UMW TPaOULMOHHBIX BbIpaXKeHWUI KynbTypbl U 6eHeduLmapamm oxpaHbl’.

HekoTopble HaunoHanbHble U pernoHanbHble 3aKoHbl 06 OXpaHe TPaaULMOHHbLIX 3HaHWUIA U
TPaAVLUMOHHBIX BbIpaXEHWUI KynbTypbl HAAENAT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHOLLME HAPOOAHOCTU 1 0BLWMHBLI. Bo MHOrMX cnyyasix npaBamu Hagensietcs
NpaBUTENbCTBEHHbI OpraH, NpM4YemM YacTo npeagycMaTpuBaeTCsl, YTO NOCTYMNIEHUs OT
NpefoCcTaBneHns NpPaB Ha UCNOMb30BaHNE TPAAULIMOHHbBIX 3HAHWUIA UMW BbIPAXXEHWI KyNbTypbl
NPUMEHSIOTCS AN peanu3auumn nporpaMmM B 06nactax o6pasoBaHus, yCTONYMBOrO pasBuTHS,
HaUWOHanbHOro Hacneaus, coumanbHoro obecrneyeHns Unu KynbTypbl.

B xone o6cyxaeHuin 3Toro Bonpoca 6bif1o 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOpEHHbIE Hapobl, KOPEHHbIE OOLLMHBI, MECTHbIE ODOLLMHBI, TPaAMLUNOHHbIE OOLLIMHBI,
KyNbTYpPHble OGLUMHbI, HAaUUW, OTAENbHbIX SUL, rPYMnbl, CEMbU U MEHbLUMHCTBA.

Buonoruyeckoe pasHoo6pasue

B ctatbe 2 KoHeeHyuu o 6uonosudeckom pasHoobpasuu (1992 r.) TepmunH «bronormyeckoe
pa3Hoobpasne», 4acTo cokpallaemblii kak «bropasHoobpasney, onpegensieTcs kak
«8apuabesibHOCMb XUBbIX Op2aHU3MO8 U3 8CEX UCMOYHUKO8, 8KIToYasi, cpedu rpoyeeo,
Ha3eMHbIe MOPCKUE U UHble B0OHbIE 3KOCUCMEMbI U 3KOJ102U4ECKUE KOMIM/IEKChI, Yacmbio
KOmMOpbIX OHU SI8MISIFOMCS; 3MO roHSMue ekJirodaem & cebsi paaHoobpasue 8 pamkax suoda,
mexQy eudamu U pa3Hoobpasue akocucmemy.

Buonorn4yeckune pecypcobl

Kak onpepensetcs B ctatbe 2 KoHeeHUuU 0 buosriozudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKITHOYAET reHETUYECKNE PECYPChI, OPraHU3Mbl UM UX YacTu, NONyNAUMK Unn nobble
apyrne 6UoTu4eckne KOMMOHEHTbI 3KOCUCTEM, UMEtOLLME PAKTUYECKYIO UITN NOTEHLMANBHYHO
NOMe3HOCTb UM LLEHHOCTb ANA YenoBeyectBa». [103TOMy reHeTU4eckne pecypcbl COCTaBNSAT
OfHY KaTeroputo 6Monornyeckmx pecypcos.

B ctatbe 1 pewwenns Ne 391 AHgckoro coobLuiecTBa o0 pexnme 4ocTyna K reHeTUYeCKNM
pecypcam (1996 r.) aTOT TEpMUH onNpeaenseTcs Kak « MHOUBUAYYMbl, OPraHu3Mbl UMW UX HacTw,
nonynauuv unu nmobble 6MoTMYECKME KOMMOHEHTBI, UMELLME LEHHOCTb MU pearnbHyo Unm
MOTEHLUMarnbHyl MONe3HOCTb, KOTOPbIe CoAepXKaT reHeTUYecKne pecypchbl Unu nx Nob6oYHbIe
NPOOYKTbI».

B dpyaux ropuduyeckux dokymeHmax 8 obsiacmu UHmesisiekmyasbHol cobcmeeHHocmu amom
mepMUH He UCrofb3yemcs, a UMetomcsi CCbIfIKU Ha «buonoaudeckuli Mamepuarn». B
OunpektnBe EBponenckoro coto3a o rpasoesoll oxpaHe bUOMexXHOMIo2U4eCKUX usobpemeHul
(1998 r.) oH onpefensieTca kak «MaTepuar, CogepXaLlmin reHeTUYecKkyto MHpopmMaLuIo n
CNocobHbIN Ha CaMOBOCNPOM3BOACTBO MUIM BOCMPOM3BOACTBO B BUONOrMYECKOn CUCTEMEY.

B cootBeTcTBUM C KoOekcom DedeparbHbix npasusn CLLIA Guonormdeckmin matepuan BkodaeT
«maTepuar, CnocobHbIN Ha NPAMoe NN HENPSMOe CaMOBOCMPOU3BEAEHMEY.

7 OTtueT 0 cemHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/17/12).
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B cooTteeTcTBUMM CO cTaTbheln 2 KoHeeHyuu o 6uonoaudeckom pazHoobpasuu (1992 r.),
Buonornyeckme pecypcbl BKOYAOT «reHeTUYECKNEe pecypcChbl, OPraHn3Mbl UN UX HacTH,
nonynauunm unu nobble gpyrne GUoTNYeCKne KOMNOHEHTbI AKOCUCTEM, MMEIOLLNE PaKTUYECKYHO
U1 NOTEHLMANbHYH NOME3HOCTb UMM LEHHOCTb 4119 YenoBevecTsa.

BuotexHonornyeckme n3obpeTeHus

OTOT TepMUH onpefensaeTcd B AMpeKkTnee EBponenckoro cotosa no npaBoBOM OXpaHe
OMOTEXHONOrMYECKNX M30OPETEHMI KaK «M300pEeTEHNS, KOTOPbIE KAacaroTcs NPOLYKTa,
COCTOSILLEr0 U3 UK coaepaLluero 6nonormdeckmn matepuan unm NpoLece, ¢ NOMOLLbIO
KOTOporo Guonoruyeckuii MaTepumarn nNponsBoanTCs, NnepepabaTbiBaeTCA UMM UCMONb3yeTcs» S,
BruoTtexHonormnyeckme n3obpeteHns MOXHO pasfenuTb Ha TPU KaTeropuu:
BruoTtexHonornyeckme n3obpeteHnsa OenaTca Ha TpU KaTeropum: NPoLECcChl CO30aHNS U
MOONUKALMM KUBbBIX OPraHn3MoB 1 BMONOrMYECKoro maTepuana, pesynbTaTbl Takux
MPOLIECCOB M UCMOSb30BaHNe TakmMx pe3ynbTaTos®.

BuoTtexHonorua

B ctatbe 2 KoHseHyuu o buonoeudeckom pasHoobpasuu (1992 r.) aTOT TEpMUH onpeaenseTcs
Kak «1t0600 8UO mexHosi02uu, cesid3aHHbIU C UCMOMb308aHUEeM buo/I02UYeCcKUX CUCmeM, XU8bIX
0p2aHuU3MOo8 Unu UxX rMpou3so0HbIX 01 U320MOB/IeHUs Unu U3MeHeHUs MpoOyKmoes unu
MPOYECCO8 C UEsbIo UX KOHKPEMHO20 Ucronb308aHusi». B Hazolickom npomokorne
peaynuposaHusi docmyra K 2eHemu4eCcKuUM pecypcam U COBMECIMHO20 UCI0/1b308aHUs Ha
cripagednueol U pagHol OCHO8e 8bI200 OmM UX nMpuMeHeHus1 K KoHeeHyuu o 6uonoau4eckom
pasHoobpasuu (2010 e.) ucronb3yemcsi makoe xe orpedesnieHue, kak 8 cmamse 2.

B cooTBeTcTBUM C 3asBneHnem NpoaoBONbCTBEHHOM U CEMNbCKOXO3ANCTBEHHOW OpraHu3aunm
(PAO) no 6uotexHonormm ot 2000 r.: «[lMpn nogobHOW LUIMPOKON MHTEpPNpeTaumMm onpeaeneHne
BuoTexHONornMmM OXBaTMT MHOrME METoAbl U TEXHOMOIMKU, KOTOpble OBbIYHO UCNOSbL3YIOTCA B
CenbCKOM XO3SNCTBE U NPON3BOACTBE NPOAOBONLCTBUSA. [Mpy MHTEpnpeTaunm B y3KOM CMbICHe,
KOTOpas paccMaTpuBaeT TONbKo HoBble MeToabl [HK, monekynapHyto 6uonoruto u
penpoayKTUBHbIE TEXHOMOIMMMK, onpeaeneHne GMOTEXHONOMMM OXBaTbIBAET Psid Pa3fiMyHbIX
TEXHOMOIMN, TakMX, Kak reHHas HxXeHepusi 1 nepegada reHos, pacwmdposka OHK n
KIMOHMPOBaHME PaCTEHUIA U XKUBOTHbIX» 10,

TepmuH «coBpemMeHHast BUOTEXHONOMNS» Takke onpeaenseTca B ctatbe 3 KapmaxeHckoz2o
rnpomokorna o buobesonacHocmu Kk KoHeeHyuu o 6uonoau4yeckom pasHoobpasuu, KOTOpbI Obin
npuHAT B 2000 r., KaK «NpUMEHeHne:

a) MeTOAOB in Vitro ¢ NCNOMb30BaHNEM HYKNENHOBbLIX KUCMNOT, BKNOYAs PEKOMOMHAHTHYO
nesokcmpnboHyknenHosyto kncnoty (AHK) 1 npsamyto MHbEKLUMIO HYKNENHOBBIX KACIIOT B KNETKU
UNu opraHensbl, Unn b) MeTo4oB, OCHOBaHHbLIX Ha CIIMAHMM KNETOK OPraHM3MOB C pasHbIiM
TaKCOHOMWYECKMM CTaTyCOM, KOTOPbI NO3BONSIET NPEOAONETb ECTECTBEHHbIE
dusnonornyeckne penpoayKTMBHbIe N pekoMbnHaUMOHHbIE Bapbepbl U KOTOPbIE HE
ABNATCHA MeTo4aMu, TPaaULNOHHLIMY ANsi BbIBEOEHUSA U CENEKLMny.

OpraHnsaums aKoHOMUYeCKoro coTpyaHudectaa u pa3sutusa (O93CP) ncnonbdyeT HamepeHHO
LUIMPOKOE onpeaerneHne, oxsaTbiBaloLee BCO COBPEMEHHYO BMOTEXHONOIIO, a Takke MHorne
TPaaNLMOHHbIE UK NOrpaHnYHble Buabl AeaTenbHocTU. K GrnotexHomnormm oTHOCUTCS
«MPUMEHEHUE HayKu U MEeXHUKU K XU8bIM Op2aHU3MaM, a makxe K Ux 4acmsim, npodykmam u
MOOeriM, C Uerbio USMEHEHUST XUBbIX UIU HEXUBbIX Mamepuaros 05151 co30aHust 3HaHuU,
moeapos u ycrye» 8 coyemaHuu ¢ nepevyHem BMOoTEXHONOMMYECKUX METOAO0B, BKITHOYAIOLLMX,

8 Cratbs 3.1 OupekTnebl 98/44/EC EBponeiickoro naprnameHnta n Coeta EBponbl oT 6 ntons 1998 r. o
NpaBOBOW OXpaHe BMOTEXHOMNOrMYECKMX N306pEeTEHNN.

9 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

10 3asenenne PAO o GuotexHomnornm, 4OCTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.
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cpeav NpoYvero, TEPMUHbI «TEHHAs NHXEHEepUs», «epMeHTaums ¢ UCNofib30BaHNEM
GuopeakTopar, «reHHas Tepanvs», «6unomHdopmMaTuka» U «kHaHo6uoTexHonornsa»'".

BOHHCKMe pyKkoBoAsiLiMe NpUHLUNbI NO o6ecneyeHno A4OCTyNa K reHeTUYeCKUM
pecypcam U COBMECTHOro UCNoJfib30BaHUS Ha cnpaBeANMBOM U paBHOW OCHOBeE Bbiroa
OT UX NPUMEHeHuUsA

BoHHCKMe pykoBoasiLME NpUHLMMBI N0 obecnedyeHunto 4oCTyna K reHeTUYECKNM pecypcam U
COBMECTHOrO UCMONb30BaHUS Ha CNPaBeAnNMBOM U PaBHOM OCHOBE BbIFOA4 OT UX MPUMEHEHUS
6b11u npuHamsl 8 2002 2. KoHgepeHyuel CmopoH KoHgeHUuu 0 6uono2udeckom
pasHoobpasuu dris pykosodcmea 8 peasusayuu coomeemcemeayrwux nooxeHuli cmamed
8(j), 10(c), 15, 16 u 19 KoHeeHyuu, Kacaroujuxcss docmyra K 2eHemu4ecKuM pecypcam u
COBMECMHO20 UCMOob308aHUs 8b1200. PykoBoasALwmMeE NPUHLMMNBI HOCAT OOPOBOSBbHbIN
XapaKTep U aapecoBaHbl LUMPOKOMY KPYry 3aMHTEpecoBaHHbIX CTOpoH 2. OHM oxBaTbiBalOT
npoueaypHble 1 pernaMmeHTUpyoLne acnekTbl, B YaCTHOCTK, NpeaBaputensHoe o60cHOBaHHOE
cornacue, 1 onpenensioT AeHeXHble U HefeHexXHble opMbl Bbirog ™.

MexaHun3m nocpegHuyecTBa

CornacHo rnoccaputo, ncnosnbayemomy Nporpammont OOH no okpyxatowwen cpege (FKOHEM),
NoA MEXaHM3MOM NOCPEeAHNYECTBA M3HAYANBbHO MOHMMaNCcs (UHAHCOBLIN MEXaHU3M, Npu
KOTOPOM yyacTBytoLme 6aHKM 0OMEHMBAKOTCH YeKaMu U BEKCENSIMU U AIEHEXHble pacyeTbl
NPOBOAATCA TONbKO B OTHOLLEHUN YMCTOrO canbgo. B HacTosee BpemMsi 3Ha4YeHne TepmMuHa
ObIN0 paclmpeHo 1 BkNtoYaeT Nbyo opraHn3aumnio, KoTopas CBOAUT BMECTE NOCTaBLUUKOB U
notTpebuTtenen ToBapos, yCNyr unm nHpopmaumm, obecneumsasa Takmm obpasom CooTBETCTBME
Mexay cnpocom u npegnoxeHnem. B cootBeTcTBumM ¢ KBP Obin co3gaH MexaHuam
nocpeaHnyecTBa aAnga obecnedeHns OCTyna BCEX rOCYyAapCTBEHHbIX OpraHoB K MHopMaummn n
TEXHONOornaM, Heo6xoaUMbIM UM NSt OCYLLECTBNEHNS AeATeNbHOCTM B obnacTtu
6ropasHoobpasna ',

KOAM(bMuMpOBaHHbIe TPpaaAULUNOHHbIE 3HAHUA

«KoandmumpoBaHHbie TpaguLMOHHbIE 3HAHUSAY» OTHOCATCS K «TPAOULMOHHBIM 3HAHUAM,
KOTOpbl€ BOMSIOLLEHbI B CUCTEMATUYECKOM N CTPYKTYPUPOBaAHHOW hopMe, NO3BOSISHOLLEN
ynopso4mBath, OpraHn3oBbIBaTb, KnaccuduumMpoBaTb 3HAHWUS U pacnpenensaTb Ux no
KaTeropusm Tem Unm UHbIM cnocoGom» 2.

" CwMm. onpefeneHune n NonHbIN NepeyeHs Ha:
http://lwww.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm.

12 Cwm. BoHHckue pykoBoasLine npuHUMnbl, ctaten 1, 7(a) n 17-21.

13 Cwm. BoHHckue pykoBoasLine npuHUMnbl, ctatbk 24-50 n npunoxexue 1.

UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, cMm. Ha:

https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-

agreements.

Cnncok 1 KpaTkoe TEXHNYECKOE NOSICHEHNE PasNNYHbIX POPM, B KOTOPbIX MOXHO HAWTN TpaAULMOHHbIE

3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 16 npunoxeHus.


http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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B vactHocTu, B 06nacTtu TpaguumMoHHOM MeanumHbl 'pynna cneunanuctoB No HETPaAULMOHHON
meguumnHe BecemupHom opraHunsaumm 3gpasooxpaHenuns (BO3) npoBoauT pasrpaHmuyeHme
mexay (a) kognpumpoBaHHbLIMU CUCTEMAMN TPALAMLMOHHOW MeANLMHBI, KOTOpbIe Oblnn
NMMCbMEHHO PacKpbITbl B APEBHMX CBALLEHHbLIX TEKCTAx 1 MOMHOCTbI0 OTHOCATCA K cchepe
06LeCcTBEHHOrO AOCTOSHMS, KaK, HanpuMep, alopBeaa, NonyyYnBLlas packpbiTve B APEBHMX
CaHCKPUTCKMX TekcTax'®, unu TpaguumoHHas kutarickas meavumHa (TKM), nonyymslias
pacKpbITe B APEBHEKUTaNCKNUX MeauLMHCKMX Tekctax'’; n (b) HekoanduLuMpoBaHHbIMU
TpagMLMOHHBIMU MEOULMHCKMMU 3HAHUSAMMN, HEe 3adpUKCMPOBAHHLIMU NMMCbMEHHO M BO MHOIMX
crny4vasix He nNony4varLmMMm packpbiTUA CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 NOKONEHNS B
MOKOMeHne B yCTHOM Tpaguumn. Tak, Hanpumep, B KOxXHON A3nmn KogmduumpoBaHHbIE CUCTEMBI
3HaHWI BKNIOYAKT MEOMLMHCKYH CUCTEMY atopBeabl, KoaMMULMPOBaHHYIO0 B 54 aBTOPUTETHBIX
KHUrax atopsegbl, CUICTEMY CUAAXOB, KOANMUMPOBAHHYIO B 29 aBTOPUTETHLIX KHUrax, 1
TpaguumMio yHaHun T66, kognuduumpoBaHHyto B 13 aBTOPUTETHBIX KHUrax '8,

lMpoBoanTCA eLle 0gHO pasrpaHUYeHne, a UMeHHO Mexay (i) TPagULMOHHBIMU 3HAHUSIMMU,
KOTOpble KoAMMULMPOBaHLI, T.€. UMEIOT BOMNJOLLEHNE B MMCbMEHHOWN hopme, U KOTopble
OTHOCATCA K cdhepe 0bLLEeCTBEHHOro OCTOAHMS, U (ii) TPaANUMOHHBIMW 3HAHUAMKN, KOTOPbIE HE
KOAMULIMPOBAHbI U ABMNSAKOTCA YacTbio YCTHOM TpaaULMK KOPEeHHbIX 0bWwnH'®. B gokymeHTe
«CnnCcoK 1 KpaTkoe TeEXHMYECKOEe NOSICHEHUE Pa3fMYHbIX POPM, B KOTOPbLIX MOXHO HaNTK
TpagmumoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npuBogmTca 4ONONHUTENbHOE
o6cyxaeHne kogmdULMPOBaHHbLIX TPAANULMOHHBIX 3HAHUIA N HeKoANMULMPOBaAHHbIX
TPaOULMOHHBLIX 3HAHWUNA.

KoHcynbTauum

CornacHo topuanyeckoMy crioBapto brnaka, KOHCynbTaumen SBNAeTcs akT obpalLeHus K
Kakomy-nunbo n1uy 3a COBETOM UMK C LiENbIO Y3HaTb MHEHME 3TOro Nuua (HanpuMmep, K pucTy).

B ogHOM 13 NCTOYHMKOB YKa3blBaeTCA, YTO KOHCYInbTauuAa 03Ha4aeT npouecc obmeHa
MHEHUNAMU U MHCpOpMaLlMeVI. 10T npouecc He ABnAeTcA OQHOCTOPOHHUM, a npeanonaraeTt
COBMECTHOE MCMNOSb30BaHNE 3HAHWUI U MHEHWN. ((KOHch'IbTaLI,VIﬂ» O3Ha4aeT CoTpyAHNYEeCTBO,
O3HaKoMJ1eHne C MHEeHNEM ﬂperVl CTOPOHbI N OeATENTbHOCTb B COOTBETCTBUN C 3TUM.
CornacHo ApyrmMm UCTOYHUKaAM, NPUMEHUTESIbHO K KOPEHHbIM obLwnHam npouecchl
KOHCyInbTaulunn 1 nony4yeHna cornacma HocAaAT B3aUMOCBSI3aHHbIN XapakTtep. nOCpe,D,CTBOM
KOHCyﬂbTaLlVIVI nonb3oBaTenn — TpeTbU Nua MoryT I'IpVIVITI/I K MOHUMa@HUIo TOro, 4YTo Tpe6yeTcs1
Aand nonyyeHua cornacma U OoT Koro oHo A0JMXHO UCXoauTb, a nuua, npegocrtaendoimne
cornacue, MoryT nyyLle yaCHUTb, Ha YTO UMEHHO OHU NPEeAOoCTaBMNAaAlT CBOe cornacue?.

16 AlopBefa npeacrtasnsieT cobor koguruMpoBaHHY0 cUCTEMY TPaAULMOHHON MEAULMHDI, NOMYYUBLLYHO
NMCbMEHHOE PacKpbITUE B BEANYECKUIA NEPUOL, BO BPEMSA COCTaBNEHNS apusmmn TekcToB YeToipex Ben (1500-
1800 rr. go H.3.). HanbonbLuee yvicno ynoMmHaHui o Hei BcTpevaeTcs B Pureege n Atxapsasege.

17 Cunctema TpaauLMOHHOM KATaUCKOM MeauLmMHbl Obina naHayanbHo koguduumpoBaHa U MMCbMEHHO packpbiTa B
TpaktaTte Xentoro umnepartopa — nepBoM (yHAaMEHTanbHOM, KIacC4Yeckom Tpyae, B KOTOPOM
3aknagpiBatoTcsa ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa NpoAorikanacb HECKOMbKO
cTtonetuin, ¢ 3 no 1 BB. 40O H.3.

18 KHnru Takvmx Tpaguuuii, Kak aropBega, cucteMa cuaaxoB M yHaHu TMGO, yNmOMUHAKTCS B Ka4ecTBe
aBTOPUTETHbLIX UCTOYHUKOB B NMepBom pasgene 3akoHa MHamm 1940 r. o nekapCTBEHHbIX U KOCMETUYECKMX
cpeacTBax Ne 23 (B pef. 3akoHa O nekapCcTBEHHbIX N KocmeTudeckunx cpeacreax 1986 r. Ne 71). Cm. nepeveHb
CYLLECTBYHOLLMX OHMaHOBbIX 6a3 AaHHbIX, cogepKalumx nHpopmMaumio No JoKyMeHTaumm B obnactu
TpaanumoHHbix 3HaHu (WIPO/GRTKF/IC/3/6), nyHkT 8. Cm. Takke Karin Timmermans v Togi Hutadjulu,
Cornawenne TPUMC u papmauesTryeckue npenapatbl: OtyeT 0 cemuHape ACEAH no Bonpocam
Cornawenua TPUMC un ero BNusHUS Ha hapMaLeBTMYECKYO NPOAYKLMIO, CTp. 45.

19 BbictynneHue generaumm KaHagel. Cm. OtyeT o BTopon ceccun (WIPO/GRTKF/IC/2/16), nyHkT 131.

20 Teppu Axke, MNyTn 1 NpaBuna — pykoBoACTBO KMHEMaTorpaducTa no B3anMoAenCTBUIO C KOPEHHBIMM
HapoAdamu, UX KynbTypour U KoHUenumamu, cTp. 51.
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KoHBeHuus Ne 169 MexayHapogHon opradmsaumm Tpyaa (MOT) 0 KOpeHHbIX Hapogax u
Hapoaax, BegyLmx nneMmeHHon obpas xum3Hu (1989 r.), rnacuT, 4To KOHCYNbTaL MM NPOBOAATCA
«AobpocoBecTHO 1 B hopmMe, COOTBETCTBYHOLLEN 06CTOATENLCTBAM, C LiENb0 AOCTUXEHMUS
OOrOBOPEHHOCTU UMK COrnacusi B OTHOLLEHWW Npeaniaraemblx Mep» (NyHKT 2 cTaTbu 6).

KoHBeHUuA 0 Buonornyeckom pasHoobpasum

KoHBeHUMsa o Bronormyeckom pasHoobpasum (KBP) — mexayHapoaHas KOHBEHUUS, NPUHSATas B
noHe 1992 r. B xoge KoHdepeHunmn OOH no okpyxatoLen cpene u passutmio, COCTOSIBLLENCS

B Pro-ge-XKaHeinpo, bpasunus. B cootBeTcTBMM CO cTaTtben 1 uenamm KoHBeHUMN 9BNAIOTCA
«CoXpaHeHve BMonorM4eckoro pasHoobpasusi, yCTom4nBoe UCNoNb30BaHNE ero KOMMNOHEHTOB U
COBMECTHOE MNofy4YeHne Ha cnpaBeasiMBon U paBHOM OCHOBE BbIrOf, CBA3AHHbLIX C
MCNONb30BaHMEM reHETUYECKNX PECYPCOB, B TOM YnCIe NyTeM NpeaocTaBneHns Heobxoanmoro
A0CTyna K reHeTM4eCkum pecypcam v nyTeMm Hagnexawen nepegaym cooTBeTCTBYHOLLMX
TEXHOMOrMN C y4eTOM BCEX MpPaB Ha Takne pecypcbl N TEXHOMOIMK, a Takke nyTem JOSHKHOMo
uHaHcupoBaHus». OHa BcTynuna B cuny 29 aekabpsa 1993 r.

CTpaHa npoucxoxaneHunda reHetTu4eCkKmnx pecypcos

B cooTteeTcTBMM CcO cTaThern 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) «cTpaHa
NPOMCXOXOEHNS TeHETUYECKNX PECYPCOBY» O3HAYaeT «CTpaHy, koTopas obnagaeTt aTumm
reHeTM4YecKMMn pecypcamm B ycrioBusix in-situy. [pyrne onpegenenuns BkovaroT
reHeTn4eckme pecypcbl B ycrnoBusx ex-situ. Hanpumep, ctpaHa nponcxoxageHus
onpeaensdetcs B ctatbe 1 peweHus Ne 391 AHackoro coobuiecTea 0 pexxmme gocTtyna K
reHeTn4ecknm pecypcam (1996 r.) kak «cTpaHa, kotopasd obrnagaeTt reHeTU4EeCKMMM pecypcamm
B YCnoBusiX in-situ, BKNo4as Te, KOTOpble, HAXOAACH B YCNOBUSIX in-situ, B HacTosLee Bpemsi
Haxo4ATCs B YCMNOBUAX ex-Situy.

CtpaHa, npegocTaBnfoLas reHeTu4eckKkmne pecypcChbl

B cooTtBeTcTBUM CcO cTaTben 2 KoHBeHUun o Gruonormyeckom pasHoobpasmm (1992 r.) «ctpaHa,
npenocTaBnsoLWas reHeTUYEeCKNe pecypebl» 03Ha4YaeT «CTpaHy, NPeaoCTaBNSAoLLYI0
reHeTn4eckmne pecypcbl, COOpaHHbIe M3 UCTOYHMKOB in-situ, BKNtoYas NonynsumMm Kak AMKux, Tak
N 0J4OMaLLHEHHbIX BUAOB, NGO NonyyYyeHHble 3 UCTOYHUKOB ex-Situ, He3aBUCMMO OT TOrO,
NPONCXOAAT OHW N3 3TOW CTPaHbl U HETY.

KynbTypHas obwuHa

«CoumanbHasa obLwuHa» onpeaenseTcsa Kak Kpernko CrnovYeHHas coumanbHaa eamHuua, YneHsbl
KOTOPOW UCMbITBIBAKOT CUMNbHOE YYBCTBO €AMHCTBA U CONUAAPHOCTU MU KOTOpas oTnuyaeTcs ot
APYrux o6LLMH Hanuynem COBCTBEHHOW KyNnbTypbl UK KynbTypHOro obpasua nmbo BapnaHTom
pPOAOBOM KynbTypbl.?!

KynbTypHOe pa3Hoobpa3ue

B cootBeTcTBMM ¢ KOHBeHYUel 06 oxpaHe U noowpeHuUU pasHoobpasusi Ghopm KyribmypHO20
camosbipaxeHus (2005 r.) OpraHmnzaumm O6beguHeHHbIX Hauuin no Bonpocam obpasoBaHus,
Haykun n kynbTypbl ((OHECKO), kynbTypHOE pa3Hoobpa3une o3HavyaeT MHoroobpasune opm, ¢
MOMOLLbIO KOTOPbIX KyNbTypbl Fpynn 1 o6LWEeCTB HAXOAAT CBOE BblpaxeHue. IATu hopMbl
CaMOBbIpaXXeHWA NepeaaroTcst BHyTPW rpynn n obLiecTs n Mexay HAMN2,

21 MpoekT rmoccapus, NPeanoXeHHbIN Ha COBELLaHnM rpynibl 3KkcnepToB u3 HnaepnaHaos, co3BaHHOM 6topo
HaumoHnanbHon komucenn HugepnaHgos no sBonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 cTatbm 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pa3Hoobpasms popm KynbTypPHOro
camoBblpaxeHus 2005 r.
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BbipaxeHus KynbTypbl

B KonseHuyuu 06 oxpaHe u noowpeHuu pasHoobpa3sus ¢hopM KyrbmypHO20 CamMO8bIpaxeHUsI
(2005 r.) OpraHusaumm O6beamHeHHbIX Hauun no Bonpocam obpasoBaHus, Haykn U KyrbTypbl
(FKOHECKO) BbipaxeHus KynbTypbl ONPeaensitoTCa Kak «Takme hopMbl CaMOBbIPaXeHWs,
KOTOpble NpeacTaBnaoT cobon pedynbTaT TBOPYECTBA OTAENbHbIX NNL, rPynn unu obLwecTs 1
KOTOpble UMEIOT KynbTypHOE coaepxXaHne» .

KynbTypHOe Hacnegue

Ona uenen KoHeeHyuu 06 oxpaHe 8CEMUPHO20 KynbmypHO20 U NpupoOHo20 Hacnedus (1972
r.) OpeaaHusayuu O6beduHeHHbIX Hayul no eonpocam obpasosaHusi, HayKu U Kyrbmypbi
(FOHECKO) KynbmypHbIM Hacrieduem cqHumaromces criedyroujue o6beKkmbl, rnepeyucrieHHble 8
cmamee 1:

(a) namamHuku: npou3sedeHusi apxXumeKmypbl, MOHYMEeHMarbHOU CKybrnmypbl U
JKUBOMucuU, 31eMeHmbl Uiu CMpPYKmMypbl apxeosio2audecko20 xapakmepa, Hadrnucu,
new,epsbl U 2pynrbl 371eMEHMO8, KOmopble UMerm 8bI0arULyrCsT yHUBePCallbHYH
UEHHOCMb C MOYKU 3PEeHUs1 UCmOopuU, UCKyccmea unu HayKu;

(b) aHCcambriu: epynnbl U30UPOBaHHbLIX UU 06bEOUHEHHbIX CMPOEHUU, apxumeKkmypa,
e0UHCMEBO UsuU C853b C rnelisaxkeM Komopbix npedcmassisiiom 8bl0arouyocs
yHuUgepcarsbHy UeHHOCMb C MOYKU 3pEeHUSI UCMOopuUU, UCKyccmea Unu HayKu;

(c) docmonpumevyamernbHble Mecma: npou3sedeHus Yernoeeka unu CoBMeCcmHble
MeOopeHUsT Yeroseka U npupodbl, @ Makxe 30Hbl, 8K/I0Hasi apXxeosio2uyecKue
docmonpumedyamernbHble Mecma, npedcmasrnsuue 8bi0atouyrcs yHUgepcabHyo
UEHHOCMb C MOYKU 3PEeHUS1 UCMOopuU, 3CMemuKuU, 3mHOo102uu Unu aHmporosio2auu.

KynbTypHas caMoGbITHOCTb

«KynbTypHasi camobbITHOCTb» YKa3blBaeT Ha Hanm4ne COOTBETCTBUSA MeXAy OOLLMHON —
HaLMOHanNbHOW, 3THUYECKOM, A3bIKOBOM U T.4. — U €€ KyNbTYPHOW XXM3HbIO, a Takke Ha NpaBo
KaXxaon OBLUHbBI HA COBCTBEHHYIO KynbTypy?4. KoHeeHyus Ne 169 MexayHapoaHom
opranmsaumm Tpyga ( MOT) o KopeHHbIX Hapogax 1 Hapodax, BegyLumx nnemeHHon obpas
XWU3HW B HE3aBUCUMbIX cTpaHax (1989 r.), racuT, 4To NpaBUTENBLCTBA A0SPKHbLI OKa3biBaTb
COAENCTBME NOSIHOMY OCYLLECTBIEHNIO COLMAnbHbIX, AKOHOMUYECKNX U KyNbTYPHbIX NPaB 3TUX
HapPOAOB NPV YBAKEHUN NX COLMANBbHOM M KyNbTYPHOM CaMOBbITHOCTH, X 0Bbl4aeB u Tpaauuumi
U UX UHCTUTYTOB.

KynbTypHble LleHHOCTH

B ctatbe 1 KoHBeHUUKM 0 Mepax, HanpaBfeHHbIX Ha 3anpeLLeHme n npegynpexageHme
He3aKoOHHOro BBO3a, BbIBO3a W nepeaayun npaBa cO6CTBEHHOCTM Ha KYNbTYpPHbIE LLEHHOCTU
(1970 r.) OpraHusaumm O6begmHeHHbIX Hauun no Bonpocam o6pa3oBaHus, HayKu U KynbTypbl
(FKOHECKO) kynbTypHbIMW LLIEHHOCTSAMM CYMTAIOTCH LLEHHOCTU PENUIMO3HOMO UM CBETCKOMO
Xapakrepa, KOTOpble pacCMaTPMBaKOTCA KaXKabIM rOCyAapCTBOM Kak NpeacTaBnsiioLme
3Ha4eHne Ans apxeonorum, 4OMCTOPUYECKOro nepmoaa, UCTopun, nutTepaTypbl, UCKycCTBa U
HayKu M KOTOPblE€ OTHOCATCS K MEPEYNCNAEMbIM HKE KaTeropusim:

23 MyHkT 3 cTatbn 4 KoHBeHumn FOHECKO 06 oxpaHe 1 noolypeHnr pazHoobpasust hopm KyrbTypHOro
camoBblpaxeHus 2005 r.

24 Teszaypyc FOHECKO, cm. no ccblinke:
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

25 KonBeHuust MOT o KOpeHHbIX Hapodax v HapoAax, BeAyLMX NieMeHHON 06pas X13HWN, B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) ctaTbhu 2.


http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity
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a) pegkue Konnekumm n obpasubl oriopbl U dhayHbl, MUHEPANornm, aHaToOMnn n
npeaMeTbl, NPeACTaBNSALWME UHTEPEC ANA NaneoHTonorum; b) LEeHHoCTH, Kacarolmecs
NCTOPUN, BKINIOYAS UCTOPUIO HAYKN N TEXHWUKM, NCTOPUIO BONH 1 OBLLECTB, a Takke
CBSI3aHHbIE C KW3HbI HALMOHAmbHbIX AeATeNen, MbICIIUTENeNn, Y4eHblX 1 apTUCTOB U C
KPYMHbIMW HaUWOHaNbHbIMM COBBITUSIMU; C) apXeornornyeckne Haxoaku (BknoYvas
00ObIYHbIE U TalHbIE) N apXeornornyeckne OTKpbITUS; d) COCTaBHbIE YaCTW pacyeHEHHbIX
XYOOXECTBEHHbIX M UCTOPUYECKUX NaMATHUKOB M apXeosiIorM4eCckux MecCT; €) CTapuHHbIE
npeameTol 6bornee Yyem 100-neTHen AaBHOCTN, TakMe Kak Haanucu, YekaHHbIe MOHETbI U
neyatw; f) aTHONOrMYeckne maTepuansbl; g) Xy4OXKeCTBEHHbIE LEHHOCTU, Takne Kak: i)
NOMnoTHAa, KAPTUHbI N PUCYHKM LLENTUKOM pyYHOM paboTbl Ha Ntobon ocHoBe U 13 NobbIx
mMaTepuanos (3a UCKITYEHNEM YepTeXen U NPOMbILLIEHHbIX U3AENWI, YKPaLLUEHHbIX OT
pyKw); ii) OpurnHanbHble NPON3BEAEHMSA CKYNbMTYPHOIO UCKyCCTBa 13 NobbiX
MaTepuanos, iii) opurMHanbHble rpaBlopbl, 3CTamMbl U IMTOrpaduy; iv) opurMHanbHble
XyOOXeCTBEHHble NoABOPKN N MOHTaXM U3 NobbLIX MaTepunanos; h) pegkue pykonucum u
WHKYHabynbl, CTApVHHbIE KHUMN, AOKYMEHTbI U N34aHus, NpeAcTaBnsaioLme ocobbin
UHTEpeC (MCTOPUYECKUI, XYAOXKECTBEHHbIN, HayYHbIN, NUTEPaTypHbIN U T.4.), OTAENBHO
UNN B KONNEKUMSAX; i) MOYTOBbIE MAPKKX, HANOroBble M aHaNOrMYHble MapKu, OTAENBHO UMK
B KONnekuusx; j) apxmeel, BkNovas QoHO-, poTo- 1 KMHoapXxuBbl; k) mebenb 6onee yem
100-neTHen JaBHOCTU U CTAPUHHbLIE MY3blKarbHbl€ NHCTPYMEHTI.

XpaHuTtenb

KOpuanyeckunin cnosapb bnaka gaet cnegyiollee onpegeneHne XxpaHuTens: «nuo nnm
yupexneHue, KoTopoe COCTOMT Ha NnonevYeHnn nnn xpaHeHmm (pebeHka, cobCTBEHHOCTH,
OOKYMEHTOB UK ApYrnx LleHHocTen)». CornacHo TOMY e UCTOYHUKY, «NONeYnTENbCTBOY
OTHOCUTCSA K YX0A4y M KOHTPOSIIO 3a BELLbIO UM YENOBEKOM 4SS MPOBEPKM, COXPaHEHNUS Unu
6esonacHocTn. «XpaHutenb» onpegenseTtca B OKCOpACKOM CrioBape aHrmMNCKOro A3blka Kak
«NINLO UK OpraHn3aumsi, KOTopoe NN KoTopasa OCYLLECTBASET NONEeYNTENbLCTBO Haz KemM-nnbo
NN xpaHeHue 4ero-nnbo; onekyH». Cnoeapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HeKTo, KTo obeperaeT 1 OCYLLECTBIISAET OXpaHy Uin XpaHeHney». TepMuH
«XPaHUTENbY» B KOHTEKCTE TPAAULMOHHBIX 3HAHWUI U BbIPAXXEHWUI KyNbTYpbl OTHOCUTCS K TEM
o6LWKnHaM, HApOAHOCTAM, OTAENbHLIM NMLAaM 1 APYrMM cyObeKkTaMm, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOro NpaBa 1 OPYron NPakTUKOM COXPaHSAIT, UCNOMb3YIOT U pasBuBaloT
TPaAVLMOHHbIE 3HAHWS U BblpaXKeHNs KynbTypbl. OH BblpaXaeT NoHATUe, KOTOpOoe OTnnyaeTcs
OT «npaBa COGCTBEHHOCTMY («BrAafEHUSA») Kak TAKOBOrO, MOCKOSbKY «XpaHUTENb» nepenaet
4YyBCTBO OTBETCTBEHHOCTU, rapaHTupytoLee, YTo TPaaNLMOHHbIE 3HAaHUS UMW BblPaXKeHUS
KyNbTYpbl UCNONb3YOTCH TaknMm 06pasoM, 4TO 3TO UCMOMb30BaHMe ya0BNeTBOPSET LEHHOCTAM
OGLWMHBI 1 HOpMaMm 0BbIYHOrO Npaea.

OObIYHbLIN KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3HAYaeT NUCMONb30BaHMEe TPAAULMOHHBIX 3HAHWUIA I BbIPaXKEHWUI
KynbTypbl B COOTBETCTBUM C TaKOW NOBCEAHEBHOM NPAKTMKOM OOLLMHBI, KakK, Hanpuvep,
0oOblyHasa Npodaka MECTHbIMU peMeCIEHHUKaMKN KON BblpaXXeHni onbknopa B
MartepuarnbHon hopmee,

26 TunoBble NONOXEHMA AN HAaUMOHAaNbHbIX 3aKOHOA4ATENLCTB 00 OXpaHe BblpaXkeHUn onbkriopa oT

He3aKOHHOrO UCMOMb30BaHNA U APYrnX HaHOCALLMX yuwepb aencteui, 1982 r., nyHkT 42 yactm lIl.
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OOGbI4YHOE NpaBo U nNpoueaypbl

tOpuanyeckuin cnosapb bnaka gaet cnegyollee onpefeneHne obuI4HOro nNpasa: «npaso,
OCHOBbIBatoLLieecsi Ha 0bblyasax, KOTOPbIE NPUHSTLI B KAYECTBE 3aKOHHbIX TpeboBaHWUI Unu
obsa3aTenbHbIX NpaBun NOBeAeHNS; NPakTMKa 1 BepOBaHUA, KOTOPbIE CTOSb XU3HEHHO
Heo6XxoauMbl U NPUCYLLM YacTU CoLMarbHO-3KOHOMUYECKON CUCTEMbI, YTO K HUM OTHOCATCS TaK,
Kak ecrnv 6bl oHY 6bInv Hopmamu npasay». OBbIYMHOE MPaBO TaKxke ornpenerieHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMBLI 1 6onee KOHKPETHbIE HOPMbI UK NpaBuna,
KOTOpblE COXPaHATCH U NepeaarTcs B YCTHOW (hOPME M NPUMEHSIOTCS YYpexaeHnamn B
pamkax obLLMHbI B LiensX BHYTPEHHEN pernameHTauum unm pykoBoacTea BCEMM acrnekTramu
XU3HU» 2", DOPMBI, B KOTOPbIX BOMSIOLLEHbI HOPMbI 0GLIYHOrO NpaBa, OTNMYaTCS ApYr OT
apyra. Hanpumep, 3akoHbl MOryT 6bITb KOOU(PULUMPOBAHHBIMW, MMCbMEHHBIMU UINN YCTHLIMM,
YETKO Bblpa)KeHHbIMU UIK UCTMOSTHAEMbIMW Ha OCHOBE TPaAMLUMOHHOWN NpakTuku. Eule oavH
Ba>KHbIN 3rIEMEHT 3aKro4aeTcsa B TOM, AENCTBUTENBHO N 3TU 3aKOHbI NPU3HaoTCA
«ounLManbHO» HauMoHarnbHbLIMU CUCTEMaMK Npasa CTpaHbl, B KOTOPOW HaxoauTcst obLmHa,
n/vnn cBA3aHbl C 3TUMK cucTtemamu. Peluatowmum akTopom B OnNpeaerneHnm Toro, UMeroT In
HekoTopble 0bbl4an cTaTyC 3aKoHa, ABMAEeTCs TO, CYUTaeT N ux obLLMHA KPUaNYECcKU
oba3aTenbHbIMKU, U OHU NPOCTO ONUCHLIBAIOT pearnbHY MPaKTUKY.

HopMbl 06GbIMHOMO NpaBa KacatoTCsl MHOTMX acrekToB »XU3HW 06LWmMH. OHW onpedenstoT npasa u
06513aHHOCTM YNEHOB OOLLMHBI B OTHOLLEHUW BaXKHbIX aCMEKTOB UX XW3HW, KyNbTypbl U
MUPOBO33PEHMS: HOPMbl 0ObIMHOIO NpaBa MOryT KacaTbCsl MCMONb30BaHUSA NPUPOAHbIX
pPecypcoB 1 A0OCTyna K HUM; Npae 1 06si3aHHOCTEN B OTHOLLEHWUM 3eMeflb, BOMPOCOB
HacrneaoBaHUS U UMYLLECTBA; NPaKTUKN JYyXOBHOW XXMU3HW; COXPaHEHUS KyNbTYpPHOro Hacneams
N CUCTEM 3HAHWUI, a Takke MHOTUX ApYrnx BonpocoB2. Bbicka3biBanock MHEHWE, YTO HOPMbI
06bI4HOro NpaBa OCHOBaHbI HA 0ObIYasiX KOPEHHbLIX HAPOAOB, KOTOPbIE NPAKTUKYHOTCS
TPaAMUMOHHBIMW OBLLMHAMK, a Takke CONPSXKEHHbIMU C HUIMU MECTHBIMU CaHKLMSIMU 3a
HapyLUeHWe 3TMX HOPM. BOonbLWMHCTBO NpaBwmIl, COCTABMAOLMNX HOPMbI 0ObLIYHOMO Npaga,
MUCbMEHHO He 3ahMKCUPOBaHbI 1 HE ABMSIOTCA €AUHBIMU A5 PA3NUYHbIX 3THUYECKUX Fpynn.
Pasnuuns mexagy HopMamm 06bIYHOrO NpaBa 3THUYECKMX MPYN MOXHO O6BbSCHUTL TaKMMK
dakTopamu, Kak s13blK, 6BrIM30CTb MECT NPOXMBAHUS, NMPOUCXOXAEHNE, UCTOPUS, coumanbHas
CTPYKTYpa 1 akoHoMUKa. OBbl4HOE NpaBO HE CTAaTUYHO, a8 AUHAMUYHO, ero NpaBuna Bpemsi oT
BPEMEHW MEHSIIOTCSl, OTPaXKast UBMEHEHUS! B CoLMarnbHbIX M SKOHOMUYECKMX YCIOBUSIX.

B psage pabounx gokymeHtoB MKIP ynomuHatoTcs HopMbl 0ObIMHOMO NpaBa 1 npoueaypsbl, a B
HEKOTOPbIX FOBOPUTCHA O TOM, YTO OHW AOIMKHbI YYNTbIBATbCS Npy pa3paboTke HOBOW CUCTEMBI
OXpaHbl TPAAULMOHHbBIX 3HAHUIN N TPAAULMOHHbBIX BblPaXXEHU KynbTypbl.

OO6bI4YHasA npakTuKa

O6blvHas NpakTMka MOXeT BbITb onpeaeneHa kak 4esaTeNbHOCTb U BUAbl UCMONb30BaHMS,
KOTOpble perynupytoT 1 HaNPaBmsT pasfnnyHble acnekTbl XXM3HN 06w mHbl. O6bl4Has NpakTuka
yKOpeHeHa B 00LLMHEe M NPOSABNSAETCS B €€ XusHeaeaTenbHocTn. Ee Henb3sa BoCnpuHUMAaTh Kak
OTAENbHbIN KOOMPULMPOBAHHbLIN «3aKOH» Kak TakOBOM?,

2 MpaBa Ha oxpaHy TPaAMLUMOHHbBIX 3HAHWUIA: MOCNEACTBUA NPUMEHEHUS HOPM W MPaKTUKX 06bIYHOro Npasa,
CeMuHap-npakTykym no Bonpocam MraHMpoBaHus Hay4HbIX uccregosaHuin, Kycko, MNepy, 20-25 mas 2005 r.

28 O6blYHOE NpaBo, TPAAULMOHHBIE 3HAHUS U UHTENNEKTyanbHas co6CTBEHHOCTL: aHanua Bonpocos (2013 r1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.

29 Mon Kypyk, «AdprkaHckme HOpMbl 0ObIMHOTO NpaBa 1 oxpaHa dornbkriopa», Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.

30 OObI4YHOE NpaBo, TPAAULMOHHbBIE 3HAHUSA U MHTENNEKTYarnbHas COGCTBEHHOCTL: aHanu3 Bonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.


https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf

WIPO/GRTKF/IC/51/INF/7
MpunoxeHue, ctp. 15

Ba3sa AaHHbIX NO cornaweHusiMm o 6uopasHoobpa3nmn, CBA3aHHbIM C AOCTYNOM U
COBMECTHbIM NOJfib30BaHUeM Bbirogamm

basa gaHHbix BOUVC no CornaweHunam o 6uopasHoobpasmm, cBsi3aHHbIM C JOCTYMNOM U
COBMECTHbIM NOfb30BaHWEM BbIrogamu, npeacraBnset cobom aNeKTPOHHYIO OHNaNHOBYHO
KONMMEKUMO «PYKOBOACTB MO KOHTPAKTHOM NPaKTUKe, PYKOBOASALLMX NMPUHLMMOB U TUMOBBIX
NONOXeHWIN B 06nacTn MHTeNnekTyanbHOM COBCTBEHHOCTY ANS UCNOMb30BaHUSA B KOHTPaKTHbIX
cornalleHnsix o AOCTyne K reHeTUYeCKUM pecypcamMm U COBMECTHOM MOMb30BaHWUUN BbIro4amu, ¢
y4eToM 0Cc0ob0ro xapakrepa u NnoTpebHOCTEN pas3nNMYHbIX 3aNHTEPECOBAHHbBIX CTOPOH,
pasnnyYHbIX FTEHETUYECKMX PECYPCOB M pPasnmyHbIX (OOpM Nepedayn B pasnmyHbIX cepax
MoNMTUKKN B 06riacTu reHeTMYecknx pecypcos»3'. B kauecTBe cpeacTsa co3gaHus noteHumana
OHa HanpaeneHa Ha obecnedyeHne MHPOPMaLMOHHbBIX PECYpPCoB Ans Tex, komy Tpebyetcs
MOMOLLb B OTHOLLEHUN AeNCTBYOLLEen npakTukm B obnactn NC, goctyna n COBMECTHOMO
NCMNONb30BaHWA BbIFOA U FEHETUYECKMX PECYPCOB, @ B KAYECTBE AMNUpPUYECcKon 6a3bl OHa
npegHasHaveHa cogencreoBaTb paspaboTke B BOVC pykoBogaLWMX NPUHLMMIOB MO JOCTYMY K
reHeTMYECKMM Pecypcam 1 COBMECTHOMY MOJIb30BaHUIO Bbirogamu®2,

DepuBar

B nyHkTe (e) ctaTbn 2 Haronckoro NnpoTokona perynmpoBaHus SOCTYyNa K reHeTU4ECKUM
pecypcamM 1 COBMECTHOIO UCNONb30BaHUS Ha cripagedniueoll U pagHoOU OCHO8e 8b1200 OmM UX
npumeHeHusi kK KoHeeHyuu o buonoaudyeckom pasHoobpasuu (2010 r.) npuBegeHoO cnegyollee
onpepenexve: «[epuBaT» 03Ha4YaeT eCTECTBEHHO BCTpeyaroLLeecs broxmmmyeckoe
coeaiHEHWe, ABMsoLLIEeeCcs pe3ynbTaTtoOM reHeTUYEeCKon aKkcnpeccumn nnu metabonuama
BMONOrMYEeCcKNX UM reHETUYECKNX PECYPCOB, AaXe eCNN OHO He COAEePXKUT PYHKLMOHANbHbIX
e[MHUL, HacneaCTBEHHOCTMW.

MpousBoaHble NpousBeaeHUs

B oGnacTtn aBTOpCKOro npaeBa TePMUH «MPOM3BOAHbIE NPON3BEAEHNS» OTHOCUTCS K MepeBodam,
aganTtaunsiM, My3blkanbHbIM apaHXXUpoBKam 1 ApYyruM nepegenkam paHee CyLecTBOBaBLUMX
Npou3BeAEHNI, KOTOPbIE B COOTBETCTBMM C NYHKTOM 3 cTaTbn 2 bepHckol KoHeeHUuu 06
oxpaHe fiumepamypHbIX U XydoxxecmeeHHbIX rpouseedeHuli (1971 r.) oxpaHsTCa HapaBHeE C
Taknmun npoussegeHnsmm 6e3 yuiepba npasam aBTopam paHee CyLleCTBOBaBLUNX
npou3BedeHnin®. OTOT TEPMUH MHOTAA UCNONb3yeTcs B 6onee LWMPOKOM 3HAYEHUM U
oxBaTblBaeT KOMNUNAUUU/COOPHMKN NPOU3BEOEHUI, OXPaHAEMbIX B COOTBETCTBUU C NMYHKTOM 5
cratbu 2 KoHBeHumu, (a Takke nyHKTOM 2 ctatbk 10 CoanaweHusi BcemupHoU mopaoeol
op2aHu3ayuu (BTO) no mopzoebim acriekmam rpae uHmerssnekmyarnbHol cobcmeeHHocmu
(1994 r.) (Cornawenua TPUIMC) n ctatben 5 loroBopa BOUC no aBTopckomy npasy (1996 r.)
(OAM))3.

31 Cwm. gokymeHT WIPO/GRTKF/IC/2/3, cTp. 4, nyHKT 2; oHnariHoBas 6a3a AaHHbIX JOCTYMHA NO CChIMKeE: .
https://www.wipo.int/tk/en/databases/contracts/index.html

82 Cwm. pokymeHT WIPO/GRTKF/IC/44/INF/11.

33 MyHKT 3 cTaTbn 2 BepHckon KoHBeHUMK. «[lepeBoabl, aganTaumm, My3blkanbHble apaHXMpoBKU U apyrue
nepegenku nuTepaTypHOro Unm XyaoXeCTBEHHOIO NMPOU3BEAEHNS OXPaHSAIOTCS HapaBHE C OpUTrMHaNbHbIMU
npoussegeHnsmMm, 6e3 yuiepba npaBam aBTopa OpUrMHaNbLHOIO NPOU3BEAEHUS».

34 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611acT aBTOPCKOrO npaea 1 CMEXHbIX NpaB U
["moccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», BOUC.


https://www.wipo.int/tk/en/databases/contracts/index.html
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B aTOM cMbICne TepMUH «NPOM3BOAHOE NPOM3BEAEHNE» BKIOYAET KOMMUNSALUN AaHHbIX UK
WHbIX MaTepunaroB B MalMHOMUTAEMON UMK NHOW chopMe, KOTopble No NoaGopy U
pacnosioXeHuio MaTepnanos NPeaCcTaBnsAoT coboi pe3ynbTaT MHTENNEeKTyarbHOro
TBOpYecTBa®*. [pousBeneHusi, npeacTasnsowme cobor KOMNUNALUMIO NN cGOpHNK,
OXPaHSITCSH B COOTBETCTBMU C BepHCcKol KOHBEHLMEN Hapsiay ¢ NPOYMMMU NPOM3BOAHbLIMM
npousBeneHnsIMI. 3

JNInyHoe HenmyLLLeCTBEHHOE NPaBO aBTOpa MOXET OrpaHMYMBaTh NPaBO TPETbUX ML, Ha
co3faHune NpousBoAHoro npousseneHus. Moatomy gaxe B criyyae, ecrnv no 4OroBopy Unm
3aKOHY NMLIO BrpaBe BHOCUTb M3MEHEHUS B NPou3BeaeHMe U UCnosb3oBaTh ero ans
CO3[aHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
N3BpaLLleHNo Npon3BeaeHnsl, CNocoGHOMY HaHecTu yLiepb penyTauuy aBTopa.

B HekoTopbIX topUcOnKLMAX onpeaeneHne nponsBoaHbIX NnpousseneHuin 6uino nepepabortaHo
NPUMEHNTENBHO K TPAAULMOHHBIM BbIPXEHUSIM KyNbTypbl. B cooTBEeTCTBUM C TUXOOKEAHCKUM
pervnoHanbHbIM TUMOBLIM 3aKOHOM 06 OXpaHe TPaAWULMOHHbBIX 3HaHWUIA U NPOSIBIEHUI KyTbTypbl
(2002 r.) atoT TepMuH o603Ha4aeT nobon pesynbTaT UHTENNEKTYaNbHOro TBOpYECTBa NN
WHHOBALMIN, CO3[1aHHbIN Ha OCHOBE UK 3a CYET TPAAULMOHHbBIX 3HAHWUI UMW BbIPaXKEHWN
KynbTypbl. 3’

NMocsiratenbcTBO

B cooTtBeTcTBUM CO cTaTben 6bis bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U
XxydoxxecmeeHHbIx ripousgedeHud (1971 r.) TEpMUH «nocaraTenscTBO» 0b60o3HavaeT yepb
4YecTn UnNu penyTtaummn asTopa. IATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE ABMSOTCS
(PaKTMYECKNM N3MeHeHMEM COOCTBEHHO NMPOM3BEAEHMS NN BMELLATENBCTBOM B Hero. OH
o603HavaeT AeNCTBME «B OTHOLLUEHMMY» NPOU3BEAEHNS. TepMUH «nocaratenbCcTBO» Obin
pobasrneH B KoHBeHUMo Ha bproccenbckon KoHepeHUMM No NepecMoTpy C Lenblo 0XBaTUTb
Takoe MCnosib3oBaHMe NpoM3BeaeHNs, KOTopoe HaHocuT yuepb aBTopy. OH OTHOCUTCS K
cuUTyaumsm, Korga npou3BegeHne coobaeTcsa Takum obpasom, YTO 3TO HAHOCUT Bpes
aBTOpYy®.

PaCKprTble TPaaAULUNOHHbIE 3HaHUA

«PackpblTble TpagUUNOHHBbIE 3HAHUA» OTHOCATCS K «[TpaaMLMOHHBIM 3HAaHUSAM, KOTOpble
AOCTYNHbI NMuaMm, He ABASOWUMCS YieHaMn KOPEHHOM UM MECTHOWN OBLLMHbI, KOTopast
paccmMaTpuBaeTcs Kak ‘HocuTenb’ [TPaguuUOoHHbIX 3HaHUK]. Takue [TpaanuMOHHbIe 3HaHWS]
MOTyT ObITb JOCTYNMHBbIMWU NS LWMPOKOW NyGAMKK, OCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX AOKYMEHTOB, MIHTepHeTa 1 Npounx BMO0B TENEKOMMYHUKALMA U 3anncu.
[TpagnumnoHHbIe 3HaHMS] MOTYT ObITb PACKPbIThI TPETBMM NMLAM UIM fMLaM, HE SBNSIOLNMCS
YneHaMMn KOPEHHbIX 1 MECTHbIX OOLUH, OTKyAa 6epyT Havano [TpaguunoHHbIe 3HaHus], C
paspeLleHns KOPEHHbIX 1 MECTHbIX OBLLWH Unn 6e3 oHorox» 3.

B nokymeHTe « CnNm1CoK 1 KpaTkoe TEXHUYECKOE MOSICHEHNE PasnnyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumnoHHble 3HaHuay (WIPO/GRTKF/IC/17/INF/9) npuBoantca AononHuMTeNbHOE
o6cyXaeHne packpbITbiX TPAOULMOHHBLIX 3HAHWUIA U HePaCKPbITbIX TPAAULMOHHbBIX 3HAHUN.

35 MyHkT 5 cTatbn 2 BepHckon KoHBeHUmn, nyHKT 2 ctatb 10 Cornawenunsa TPUMC, ctatbs 6 [Jorosopa no
aBTOPCKOMY MpaBy.

36 CmMm. Cam PukeTcoH n xenH C. M'mH3bypr, MexayHapogHoe aBTOPCKOe NpaBo U CMeXHble NpaBa — B paMKax U
3a pamkamu BepHckon KonseHumn, Oxford, Vol. |, p. 485.

87 TUXOOKEeaHCKUA pernoHarnbHbIA TMNOBOW 3akoH OT 2002 r. 06 oxpaHe TPaAULMOHHBLIX 3HAHWUIA U NPOSIBNEHNI
KynbTypbl, 4acTb |. 4.

38 Cm. Cam PuketcoH n IxxenH C. MmH3bypr, MexayHapoaHOe aBTOPCKOE NMpaBo U CMeXHbIe NpaBa — B paMKax v
3a pamkamu BepHckor koHBeHummn, Oxford, Vol. 1., ctp. 603.

39 Cnuncok n kpaTkoe TeXHNYECKoe NOSICHEHNE Pas3nnYHbIX POPM, B KOTOPbIX MOXHO HAWTU TPaAWULMOHHbIE

3HaHus (WIPO/GRTKF/IC/17/INF/9), NyHKT 4 npunoxeHus.
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PackpbiTne

CornacHo topugnyeckomy crnosapto briaka, «packpbiTe» 03HavaeT BbisiBNIEeHNE (DaKTOB MK
aKT unu npowrecc obHapogoBaHMs Toro, YTo 6bifio HEN3BECTHO paHee. B cdhepe aBTOpCKOro
npaBa TEPMUH «PacKpbITUE» MOXET 03Ha4YaTb obecneyveHne Toro, YTobbl LWMpokas nybnvka
BNepBble Nonyyuna AoCTyn K nponssedeHunio. NepBasi nybnukauus npousBeaeHUs ABNSeTCs
OLHON — HO HE eQUHCTBEHHON — N3 OOPM pacKpbITUS, MOCKOSIbKY pacKpbITe NPOn3BeaeHNI
MOXET TakkKe NpoMCXoauTb NyTemM AENCTBUN, HE CBA3AHHbLIX C KOMMPOBAHWEM, Hanpumep nyTem
ny6nnM4yHOro CNonNHeHWs n nepegayn B acmp no nposogam+. B cooTBeTCTBUM C HOpMaMm
MeXA4yHapo4HOro aBTOPCKOro npaesa Npu3HaHWe Takoro npaeBa He ABnsieTcs ob6a3aTenbHbIM.

B bepHckol koHeeHUUU 06 oxpaHe numepamypHbIX U XyO0XXeCm8eHHbIX npou3eedeHuli

(1971 r.) roBopuTCcst 06 UCNONB30BaHMM NYBNMYHO PaCKPbITbIX MPON3BEAEHUA B KOHTEKCTE
WCKIIOYEHMI, NPY 3TOM aBTOP MMEET NPaBO PacKpbITb OOLLECTBEHHOCTN CBOE Npomn3BeaeHne!.
B cooTtBeTCcTBMM C ONpeaeneHHbIMN HauMoHaNbHbIMM 3aKOHaMM «NPaBo Ha PackpbITUE»
ABNAETCHA NMUYHLIM HEMMYLLECTBEHHbLIM NMPaABOM.

TpeboBaHusA 0 packpbITUK

PackpbIThe SiBNSIETCA 4acTbio OCHOBONMOMNAratoLWwero NpuHUmMna naTeHTHoro npasa“2.

B cooTtBeTcTBUM co cTaTber 5 [loroBopa o nateHTHou koonepauun (PCT) nateHTHOe
3aKOHOAATEeNbCTBO HarnaraeT Ha NaTeHTHbIX 3asBuTenen obLiee 0653aTenbLCTBO «packpbieamb
u3obpemeHusi 30cMamoy4YHO SICHO U MOJIHO, YMOobbI u3obpemeHue Mo2asio bbimb
ocyuwecmerneHo crieyuanucmom 8 daHHou obnacmuy. OpHako «TpeboBaHMe O pacKpbITUNY
MCNonb3yeTcs B NocnegHee Bpems B KayecTBe 06Lero TepMmHa NpUMEHUTENBHO K pedopmam,
KOTOpble NPOU30LLNN B NAaTEHTHOM 3aKOHOAATENbCTBE HA PErMOHANbHOM UK HALMOHANBHOM
YPOBHE, 1 NpeanoXeHnsm o peoopMmnpoBaHMN MEXOYHAPOOHOro NaTEHTHOrO
3aKOHOAATENbCTBA, KOTOPble BYAYT KOHKPETHO HanaraTb Ha NaTEHTHbIX 3asBUTENEN
00653aTENBLCTBO pacKpbiBaTb HECKOIBKO KaTEropui MHpopmMauum, kacarLencst TPaanLMOHHbIX
3HAHWN N/UNK reHeTUYECKMX PECYPCOB, KOraa OHW UCMNOMb3yTCS B pa3paboTke nsobpeteHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCS B NaTEHTE UMK 3asiBKE Ha naTeHT*?,

B OTHOLWEHMN METOA0B PacKpbITUSI, OTHOCSILLIUXCSI K FTEHETUYECKUM pecypcam U TpaanLUOHHbIM
3HaHWAM, BbINN PAacCCMOTPEHbI TPY LLUMPOKME (PYHKLMNN:

—  packpbiTMe NOGbIX FeHETUYECKNX PECYPCOB/TPaAANLMOHHbBIX 3HaHWUI, AEACTBUTENBHO
MCMONb30BaHHbIX B X04€ Co3aaHusi M30bpeTeHuns (onncatenbHas yHKUUS 1nm
hyHKLMSA NPO3PAYHOCTU, OTHOCSLLMECS K CAMUM FEHETUYECKUM
pecypcam/TpaguLMOHHbIM 3HAHMSIM U K X B3aMOCBSI3U C M306peTeHmeMm);

—  packpbITMe AENACTBUTENBHOIO UCTOYHUKA FEHETUYECKUX PEeCYpPCOB/TPaaNLIMOHHbIX
3HaHWUI (PYHKLUSI PaCKPbITUS MPOUCXOXAEHUS, OTHOCSLLASCS K TOMY, r4e NosyYeHbl
reHeTM4ecKkmMe pecypchbl/TpaanUMOHHbIE 3HAHWS) — 3TO MOXET KacaTbCsl CTPaHbI
npoucxoxaeHust (pasbscHUTb, B COOTBETCTBUM C KakoW topucaukumnert buin nonyyeH
NCXOAHbIV MaTepuan), unu 6onee KOHKPETHOTO MECTOHAXOXAEHMS (Hanpumep, Ans
rapaHTUM TOro, YTo JOCTYN K rEHETUYECKMM pecypcam BO3MOXEH, YTO rapaHTupyeT
BO3MOXXHOCTb NOBTOPEHUS U BOCMPOU3BEAEHUSI M3006pEeTEHUS); U

40 My6nukauns BOUC «Pykooacteo BOUC no porosopam B 0611acTty aBTOPCKOro npaea M CMEeXHbIX Npas,
aAMUHUCTPAaTUBHOE yrnpaBneHne KotopbiMu ocylectenset BOUC, n Moccapuii TEpMUMHOB NO aBTOPCKOMY
npaBy U CMeXHbIM nNpasamy», CTp. 282.

41 Cmamebu 10bis u 11. Cm. Cam PukemcoH u [xelH C. [uH36ype, MexdyHapoOHOe asmopcKoe npaso u
CMeXXHbIe rnpasa — 8 paMkax u 3a pamkamu bepHckol KoHeeHyuu, Oxford, Vol. |., p. 614.

42 CM. nokymeHT WO/GA/32/8, cTp. 32 npunoxeHus.

43 B oTHoweHnn gononHutensHon uHdopmauum cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus |.
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— obecneveHne 06sA3aTensLCTBa UMW AoKa3aTenbCTBa NpeaBapuUTernbHOro Nony4eHHoro
cornacus (pyHKLMA COBNIOAEHUS, OTHOCALLAACA K 3aKOHHOCTM IoCTyna K
reHeTU4YeckuM pecypcam/ TPaguLMOHHBIM 3HaHMUSAM) — 3TO MOXET MOBIeYb 3a CoBo
[l0Ka3blBaHWe TOro, YTO reHeTUYeCcKne PecypChl/TpaauLMOHHbIE 3HaHUS,
UCNOMb30BaHHbIE B M306peTeHMN, BbINm Nomny4YeHbl U UCNomNb30BaHbl B COOTBETCTBUM C
3aKoHOZAaTenNbCTBOM, MPUMEHMMOM B CTPaHe MPOUCXOXAEHWUS, UM B COOTBETCTBUN C
ycrnosusamMm no6oro cneumansHOro cornatlieHust, B KOTOPOM OTMEYEHO
npeasapuTensHoe 060CHOBaHHOE cornacue, Unu AokasbiBaHue Toro, YTo nogaya
3as1BKM Ha naTeHT Gblna oCyLLeCTBeHa B COOTBETCTBUM C NpeaBapuTeribHbIM
06oCHOBaHHbIM cornacnem*.

Bbinu NnpeanoxeHbl anbTepHaTUBHbIE MEXaHW3Mbl B OTHOLLEHUM TpeGoBaHWii 0 packpbiTUnS,
Ewe ogHa mexayHapoaHas uHuumMaTtmea B OTHOLLEHUN TpeboBaHMst O pacKpbITUN —
npegnaraemas cratbs 29bisCoanaweHus BcemupHol mopaoeol opaaHusauuu (BTO) ro
mop20o8bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornaweHums
TPUMC), npeanoxeHHasa ans obcyxaeHus paaomM cTpaH*.

JokymeHTUpoBaHue

B Okcdhopackom crioBape aHrmMncKoro siablka CoAepXkUTCS crieaytollee onpeaeneHme
AOKYMEHTUPOBAHWS: HAKOMMeHue, knaccuukaums 1 pacnpoctTpaHeHme nHopmauum;
cobpaHHbI B Xo4e 3Toro MaTepuan. [JokyMeHTUpoBaHWE TPaAULMOHHBLIX 3HAHWUIA MOXET
BKIOYATb UX 3anMcb, permcTpaumto, potorpacmpoBaHme Unm BOCNpon3BeaeHMe Ha MeHke —
BCE TO, YTO COAEPXKUT B cebe aneMeHT UKCUPOBaHMS TPaAULMOHHBLIX 3HAHWI Takum obpasom,
YTO OHWM COXPAHSATCA U MOTYT ObITb OCTYNHLIMU ANA APYMUX NUL, C LENb UX NO3HaHUS.
J[loKyMeHTMpOBaHME OTNMYaeTCs OT TPAAMLMOHHBLIX CNOCOBOB COXpaHeHUs 1 nepeaadn 3HaHum
N TPAAMLUMOHHbBIX BblpaXkeHWi KynbTypbl B pamMKax OBLLMHbI.

[lokymeHTMpoBaHWe nmeeT ocoboe 3Ha4eHne, NOCKONbKY HEpeaKo OHO SABMNSETCA CpeacTBOM, C
NMOMOLLIbIO KOTOPOrO MOAM 3a NpeaenaMy TPaanLMOHHOMO Kpyra nony4aroT AOCTyn K
TPagULUMOHHBLIM 3HaHMAM*’. B nokyMeHTe « CNUCOK 1 KpaTKoe TEXHUYECKOE MOSICHEHWE
pasnnyHbIX POpPM, B KOTOPbIX MOXHO HaWTU TPaAULMOHHBLIE 3HAHMAY
(WIPO/GRTKF/IC/17/INF/9) npnBoamntcsa gonosiHUTENbHOE 00CyXAeHNE OOKYMEHTMPOBAHHbIX
TPaAAMLMOHHBIX 3HAHUI N HEAOKYMEHTUPOBAHHbIX TPAAULMOHHbBIX 3HAHUNA.

[JomkHasa oCMOTPUTENBbHOCTb
KOpugundeckuin cnosapb «Black’s Law Dictionary» gaet onpegeneHme 4omkHON

OCMOTPUTESIbHOCTU KaK p83yMHOVI OCMOTPUTEIIbHOCTH, oXugaemon ot nuua, CTpemMdLlerocs
BbINOJTHUTb NpaBoOBOE Tpe6OBaHI/Ie nnn o6a3aTenbCcTBO, U 0OLIYHO I'IpOFIBJ'IFIeMOI;I TakKnuM nnuom.

44 Cwm. TexHudyeckoe nccnegosaHne BONC oTHocuTenbHO TpeboBaHUii No pacKkpbITUIO MHopMaLmu,
OTHOCSALLENCS K reHETUYECKMM pecypcam M TPaaMUMOHHBIM 3HaHuAM, nybnukaumsa BOUC Ne 786(E), ctp. 65.
B mioHe 2017 r 6bino BbinyLeHo HoBoe nccnegosaHne BOMC no TpeboBaHusiM, KacatoLMMcsi packpbiTus
naTeHTHON nHopMaLumu, o3arnasneHHoe « OCHOBHblE BONPOCHI, CBSA3aHHbIE C pa3paboTkoi TpeboBaHuii K
pPacKpbITUIO NAaTEHTHON MHAOPMALIMM B OTHOLLEHUN FEHETUYECKMNX PECYPCOB U TPAOULIMOHHbBIX 3HAHUY;
[ocTynHo Ha: http://wwws.wipo.int/publications/en/details.jsp?id=4194

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NMpeasioXeHue).

46 HokymeHt TN/C/W/52.

47 OT4yeT 06 MHCTPYMEHTAPWU MO YNPaBeHNI0 MEXaHN3MaMU BINSHUSE UHTENIEKTyarnbHON COGCTBEHHOCTH Npu
[OKYMEHTMPOBaHUN TPAOULMOHHBIX 3HaHWU U reHeTuveckux pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
NPUNOXEHUS.
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CnpaBsennueoe Bo3HarpaxneHue

CnpaBegnueoe Bo3HarpaxxgeHue o3HadaeT Bo3HarpaxaeHue, BbinnadymBaemoe 3a
onpeaeneHHble 4eNCcTBUS, KOTOpble Oblf OCYLLLECTBIEHbI B OTHOLLEHU NPON3BEAEHMS UMK
06bEeKTa CMEXHbIX NpaB, B CYMME N Ha YCINOBUSIX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccmaTpmBaTbCs Kak 0bblYHbIE KOMMEPYECKME CTaHAaPThI B Cryvae, ecrnv Bnageney,
aBTOPCKOro npaea U CMEeXHbIX NpaB NPeaoCTaBuN paspeLleHne Ha ocyLLecTBNEHNE 3TOro
aencTems. Takoe BO3HarpaxaeHue obbl4HO BbiNnavymMBaeTcs B criyvasx, koraa
MUMYLLIECTBEHHbIE NPaBa CBeAEHbI K NPaBy Ha BO3HArpaxxaeHue (M B LeNOM NPUMEHSIOTCS Ha
OCHOBaHuM HegobpoBONbHOM NuueH3nmn)*8. [Joeogop BOUC o ucnonHeHuUsim u gpoHo2pammam
(1996 r.) (ON®P) B nyHkTe 1 cTaTbk 15 npegycmaTtpumBaeT, YTO UCMONTHUTENW U NPOM3BOSUTENN
PoHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeANIMBOE BO3HarpaxaeHve 3a
NPsIMOE UIM KOCBEHHOE UCMNOMb30BaHMe hoHOrpamm, onyGrMKOBaHHbIX B KOMMEPYECKNX
uensx, ans acmpHoro BelaHunsa nnu nobdoro coobuleHns ons Bceobuiero ceegeHnd. Tem He
MeHee, cornacHo nyHkTy 3 ctatbun 15 nwbasa [JorosapuBatowasica CTopoHa MOXET OrpaHNYnTb
9TO NpaBO MM — NpU YCIrioBUW, YTO OHa cAenaeT OroBopky K [loroBopy — oTka3aTbCsi OT €ro
NPUMEHEHUS.

UcknrovyeHUus

TepMUH «UCKNIOYEHUSI» YCTaHaABNUBAET OrpaHNYEHMS HA UCMONb30BaHNEe NPON3BEAEHNS,
OXpaHAeMOoro aBTOPCKUM NpaBoM. VICKIoMeHUs B NepByo ovepeb KacalTcsd AeNCTBUN No
OTHOLLEHUIO K OXpaHSeMbIM 3rieMeHTaM. VIHOr4a NoHATME «UCKITIOYEHUSA» OXBaTbiBaeT
3aKoHoZaTernbHble peLleHns (Hanpmumep, TeKCTbl 3aKOHOB UK CyAeOHbIX peLleHnin), B
COOTBETCTBMM C KOTOPLIMW MOHOMOMWS BRnagesnbLa nepecraet pacnpoCcTpaHATLCSA Ha
onpeaeneHHble OpUrMHarbHble NPOM3BEAEHNS, OQHAKO B LLeSIOM 3TO OTHOCUTCSA K
onpeaeneHnto Toro, Kakme Buabl UCMoNb30BaHNSA OXPaHAEMbIX 3NIEMEHTOB HE TPEOYIOT HK
BblJauyu paspelleHuns, HY BbinnaTkl Bo3HarpaxaeHusa*. B bepHckon KoHBeHLMM 06 oxpaHe
nuTepaTypHbIX N XYOOXKECTBEHHbIX NponsseaeHun (1971 r.) npeaycMOTpeHO NpuMeHeHne
TPexcTyneH4yaTon NPOBEPKM AN onpegeneHnsa BO3MOXHOCTU paspeLleHms UCKniveHun: (i)
WCKITIOYEHME MOXET pacnpoCTpaHATLCS MWL Ha onpeaeneHHble ocobble criyvau; (ii)
WCKINIOYEHME HE OOMKHO NPOTUBOPEYNTL HOPMarilbHOMY MCMOMb30BaHUIO Npon3BeaeHus u (iii)
OHO He AOMKHO yLeMnATb HeOOOCHOBaHHBbIM 06pPa30M 3aKOHHbIE MHTEPECHI BriagenbLUeB
npas°,

BbipaxeHue gencremem

«BblpaxkeHus gencTememM» 03Ha4YaEeT BblpaXeHnsa NnocpeacTBomM Tena venosekas'. OHU MoryT
BKITHOMATb HApOAHbIE TaHLbl, ApamMaTypruto N XygoxKecTBeHHble hopMbl 06psa0B 1 He
HY>XatoTCa B BOMMOLLEHMM B MaTepuansHon doopMe, Hanpumep, B xopeorpaguieckom
3anncmns2,

48 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 06/1acT aBTOPCKOro NpaBa U CMEXHbIX Npas,
agMUHMCTPATUBHOE ynpaBneHne KotopbiMu ocyllectenset BOUC, n Moccapuii TEpMUMHOB NO aBTOPCKOMY
npaBy M CMEXHbIM NpaBamy.

49 UccneposaHne «WUckntoyeHuss M orpaHMYeHnss B aBTOPCKOM MpaBe U CMEXHbIX NpaBax», MOArOTOBMEHO
Meepom CupuHennu,

WCT-WPPT/IMP/1, 1999 r., cTp. 2.

50 MyHKT 2 cTaTby 9.

51 TunoBble MOMOXEHUS AN HaUMOHanbHbIX 3aKOHOA4ATENbCTB 00 OXxpaHe BblpaxeHu onbknopa oT
HE3aKOHHOMO MCMOMb30BaHNS U APYTMX HAHOCALLMX yuiepb aencteuin, 1982 r., nyHKT 37.

52 TunoBble MOMOXEHUS AN HaUMOHanbHbIX 3aKOHOA4ATENbCTB 00 OXxpaHe BblpaxeHud donbknopa oT

He3aKOHHOro MCNOMb30BaHWUS K APYrMX HAHOCALLMX ylwep6b aencteun, 1982 r., nyHKT 37.
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BbipaxeHusa cdonbknopa

B Tunoebix nonoxeHusx BONC-FOHECKO (1982 1.) «BblpakeHus1 ponbkiopa» 03HavyarT
Npoun3BeaeHs, COCTOSALLME NX XapaKTEPHbIX 3NIEMEHTOB TPaAMLMNOHHOTO KyNbTYPHOro
Hacnegus, paspaboTaHHbIX U COXPaHEHHbIX OBOLUMHOM CTpaHbl NN OTAENbHBIMU €€
npeacTaBMTENSIMU, OTPaXKaloLWmnX TPagMUNOHHbIE XYAOXKECTBEHHbIE YasHMSA Takon O6LLMHbI, B
YaCTHOCTH:

(i YCTHblE BblpaXeHWsi, B YACTHOCTM HAapOAHbIE CKasaHusl, HapoaHasi No33ns n
3aragku;

(i) My3blKaribHble BblpaXXeHUs, B YACTHOCTM HAapOAHble MECHU N MHCTPYMEeHTarnbHas
My3bIKa;

(iii) Bblpa)XeHNs1 AeNCTBUEM, B YACTHOCTU HApOAHbIE TaHLbl, ApamaTyprus u
XyO0XeCTBeHHble hopMbl 06pAA0B, HE3aBUCMMO OT TOrO, BOMSOLLIEHbI OHW B
mMaTepuanbHyto opMy, UMK HeT; 1

(iv)  BblpaxeHus B MaTepuanbHoii popmeSs,

B koHTekcTe MKI'P TepMuHbI «TpaanLMOHHbIE BbIPaXKEHUS KYSbTYPbI» N «BbIpaXeHUs
donbKopa» ABMASTCA CUHOHUMUYHBIMU 1 B3aUMO3aMEHSAEMbIMMU.

CoxpaHeHue ex-situ

B oTHoweHWn onpegeneHns «coxpaHeHue ex situ» B ctatbe 2 KoHgeHyuu o 6uono2udecKkom
pasHoobpasuu (1992 r.) «ex situ» MOXeT NOHUMATLCA Kak «KOMMOHEHTbI BUONOrMYeckoro
pa3Hoobpa3ns BHE X eCTECTBEHHLIX MECT OOUTaHUNAY.

[Jo6pocoBecTHas npakTuka

BblpaxxeHune «gobpocoBecTHasn NpakTuka» UCNonb3yeTcsi B ONpeaeneHHbIX NOMoXeHMaX
BepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy0oxXecmeeHHbIx rpousdsedeHud (1971 r.)
B OTHOLLIEHMM UCKIIOYEHWI N3 aBTOPCKO-NPaBOBON oxpaHbl (CM. NyHKT 1 ctatbm 10,
KacarLmncsa LMTMpoBaHus, a Takke nyHKT 2 ctatbh 10, kacatowmincs cBo6ogHOro
MCMOoSb30BaHUSA Npon3BeaeHnn B 00 beMe, onpaBaaHHOM NOCTABNEHHON LENbIO, B KAYECTBE
unnoctpaumn yyebHoro xapakrepa). [nga onpegeneHuns Toro, Kakas npakTuka MoxeT
cunTaTbes «4006POCOBECTHOMY, CneayeT NPUHATL BO BHUMAHWE KpUTEPUM TPEXCTYNEHYATOM
npoBepkun®*.

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHozo doaoeopa MpodoeoribCMEeEeHHOU U CeslbCKOX03UCMBEHHOU
opaaHu3ayuu (PAQ) o ceHemu4ecKux pecypcax pacmeHuti 0nsi npou3sodcmea
rpodoeoriscmeusi U 8e0eHUsI CeribCKO20 X035licmeanpu3HaeTCa «TOT OrPOMHbIV BKNag,
KOTOpPbIA BHOCAT U B6yayT BNpeab BHOCUTbL B COXPaAHEHWE U pa3BUTUE FrEHETUYECKNX PECYPCOB
pacTeHWI, KOTOpble COCTaBNSAOT OCHOBY 41151 NPOM3BOACTBA NPOLOBOSMBLCTBUSA U
CEeNbCKOX03AMCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHBIE Y KOPEHHbIE OOLLUHBI 1 (hepMepbI
BCEX PErMOHOB MUpPA, OCOOEHHO LLIEHTPOB NMPOMCXOXAEHNSI U pa3HOOOpasuns KynbTyp».

Cratba 9.2 onpeaensieT «npasa hepMepoB» criegytowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KacaloLUXCA FEHETUYECKMX PECYPCOB pacTEHUI Ansi NPOM3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CenbCkoro xo3ancTtea; (b) npaBo Ha paBHOMpaBHOE yvacTve B
pacnpeaeneHnm Boirog, noslydaembix OT UCMOSNb30BaHNS reHETUYECKUX PECYPCOB pacTeHUI
ANsi NPOM3BOACTBA NPOAOBOSLCTBUSA U BEAEHMS CEMbCKOro X03sIMCTBA; U (C) MpaBo Ha yyacTune
B NPUHATUM PELLEHMI HA HAUMOHANbHOM YPOBHE NO BOMPOCaM, CBSI3aHHbIM C COXPAHEHUEM U

53 TunoBble MOMOXEHWs AN HauuoHanbHbIX 3aKoHOAaTenbCTB 00 OxpaHe BblpaXeHuw donbknopa ot
HEe3aKOHHOrO UCMOMb30BaHNSA N APYrMX HAaHOCALLMX yliepb aencTeun, pasgen 2.
54 My6nukauma BONC «Pykoeogcteo BOMC no goroBopam B 06nacTtv aBTOPCKOrO npaBa M CMEXHbIX Mpas,

aAMVHUCTPaTMBHOE ynpasrieHne KotopbiMu ocyliectenseT BOWC, n Mmoccapuii TepMUMHOB NO aBTOPCKOMY
npaBy U CMEXHbIM paBamy», cTp. 289.
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YCTOMYUBBIM UCMOSb30BaHNEM rEHETUYECKMUX PeCypCOB pacTEHUIN s NpoM3BoACTBa
NPOAOBONBLCTBMA U BEAEHUSA CENbCKOro xo3ancTea». B ctatbe 2 MexdyHapodHo20 KoOekca
rnosedeHust lNpodoeoribcmeeHHOU U cenlbCKoXo3sticmeeHHoU opeaHu3dayuu (PAO) npu cbope u
rniepedaye 3apodbiwesod ria3Mbl pacmeHul 3TOT TEPMUH ONpeaenseTcs cnegyowmm
o6pasom: «npaBa, BbiITEKaOLLME M3 NPOLLIIOro, HacTosLwero u 6yayuwiero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME M NPEAOCTaBIEHNE FEHETUYECKMX PECYPCOB PacTEHWUN,
0COBEHHO B LieHTpax npoucxoxaeHust / pasHoobpasusa. I3Tu npaBa npuHagnexar
MexayHapoaHOMy COObLLEeCTBY, BbICTYNalLWLEMY B Ka4eCTBe AOBEPUTENBHONO yNpaBnsaoLwero
B MHTepecax HbIHELWHMX 1 ByayLmx NOKoNeHMn hepmepos, B Liensix obecnedyeHns NonHom
BbIrOAbl AN (PEPMEPOB 1 NOAAEPKKM NPOLAOIMKEHNSA UX B3HOCOB, @ TakKe OOCTUXEHUSA 00LLMX
uenen MexgyHapogHoro npoekta ®PAO Mo reHeTUYEeCKMM pecypcam pacTeEHUN».

dukcaumna

CornacHo topugundeckomy cnosapto bnaka, domkcaumen aBnseTca npouecc unm pesynbTtaT
3anmcuK aBTOPCKOro nNpouseBedeHunst B ocasaemon popme. dukcaums nponsseneHnsa nnm
06beKTa CMeXHbIM NpaB B MaTepuanbHon oopmMe (B TOM YnUCIe XpaHeHE B NaMSTH
3MIEeKTPOHHOrO YCTPOMCTBA (KOMMNbloTEPA)), AOMKHA NPOM3BOAUTLCS B JOCTAaTOMHO CTabunbHOM
dopme 1 Takum ob6pasom, YToObl Ha OCHOBE 3TOro NpousBeaeHne NN 06 bLEKT CMEXHbIX NpaB
MOXET ObITb BOCNPUHAT, BOCMPOU3BEAEH UMK coobLLEH A0 BceobLero cBeaeHna®. dukcaums
B MaTepuanbHon popme He Bcerga siBnsieTcst He00XoaMMbIM YCNOBUEM OXPaHOCMOCOBHOCTMH,
ofHako bepHckasa KoHBeHUns 06 oxpaHe nuTepaTypHbIX U XyA0XECTBEHHbIX NPOU3BeAEHUI
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHarNbHbIM 3aKOHOAATENLCTBOM B 0611aCT aBTOPCKOro
npaBa pukcaumsa MoXeT GbITb NpeanMcaHa B kadecTse Takoro ycrnosusa®s. dukcauus B
MaTepuanbHOn hopMe TPaaULMNOHHBIX BbIPaXXEHUI KyNbTypbl MOXET co34aTh HOBblE Npasa
WHTENNEeKTyanbHON COBCTBEHHOCTM Ha TaKyto OUKCaLMIO, U 3TV NpaBa MOryT ObiTb
HEenoCcpeACTBEHHO MCMOMb30BaHbl AN OXpaHbl CaMUX TPALAMLMOHHbBIX BbIPaXXEHUIN KyTbTypbl —
Takasi cTpaTerns Ucnosb3oBarnach Afs OXpaHbl APeBHEro HackanbHoro nuckyccrea.®’
Bbicka3biBanocb MHEHMNE, YTO 13-3a UCMOMb30BaHUSA TEPMUHA «BbIPaXXEHUE» MOXET
BO3HUKHYTb BrnevaTtneHve, 6yaTto Ans oxXxpaHbl TPAgULMOHHbBIX BbIPaXXEHUI KyTbTypbl
cylecTsyeT TpeboBaHue no nx gpukcaumumn®e.

donbKnop

B cooTtBeTcTBUM C onNpegeneHvem, cogepxawmmcsa B PekomeHdayuu o coxpaHeHuu
mpaduyuoHHoU Kynbmypbl u ¢porbkiopa (1989 r.) OpraHmsaumm O6beguHeHHbIX Hauun no
Bonpocam obpasoBaHus, Hayku u Kynbtypbl (KOHECKO), «donbknop (Mnv TpaguumoHHas u
HapoAHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaguumUsax KynbTypHOro
coobuiecTBa TBOPEHUI, BbIpaXXEHHbIX FPYNMNon Unn MHANBMAYYMaMM U NPU3HaHHbLIX B KA4YeCTBe
OTPaXeHUst YasHWIA CoOBLLEeCTBa, ero KynbTYPHOM 1 CcoLnanbHON caMobbITHOCTY;
POoNbKIOpHbIE 06pa3upbl M LLEHHOCTU NepeaaroTcs YCTHO, NyTeM MMUTALUKN UK APYTrUMU
cnocobamn. Ero chopmbl BKNOYAKT, B YACTHOCTW, SA3bIK, TUTEPATYPY, My3blKy, TaHLbl, Urpbl,
Mudponoruo, o6psapbl, 0bblban, pemecna, apxXMTeKkTypy u apyrne BUabl XyA0XKeCTBEHHOro
TBOpPYECTBAY.

55 My6nukauus BOUC «Pykooacteo BOUC no porosopam B 06n1acTtv aBTOPCKOro npaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue kotopbiMu ocyllectesnseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npasy 1 CMeXHbIM npasamy», cTp. 290.

56 MyHKT 2 cTaTby 2.

57 Teppu AHke, «HecaHKUMOHMPOBAHHOE BOCMPOM3BEAEHNE HACKANIbHOTO UCKYCCTBa»: TemaTuyeckue
UCCNeaoBaHms B 06MacTi UHTENNEeKTyanbHOM COBCTBEHHOCTU U TPAAULIMOHHBIX BLIPAXEHUA KYNbTYpbI,
BOWC, 2003 .

58 OTtueT 0 cemHaguaTon ceccum Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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MepBble NOMNbITKA 3KCNAMLUTHOIO YperyrnmpoBaHms BONPOCOB UCMOMb30BaHUSA TBOPEHUI
donbknopa 6binn NpegnpuHATLI B paMkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSTbKMX CTpaH
(TyHuca B 1967 r., Bonuemm B 1968 r. (NuWb B OTHOLLEHUN My3blKanbHOro donbkriopa), Yunm B
1970 r., Mapokko B 1970 r., Amkumpa B 1973 1., CeHerana B 1973 r., Kenun B 1975 r., Manu B
1977 r., bypyHan B 1978 r., Kot-g'ViByape B 1978 r., 'BuHee B 1980 r., a Takke B Tnosom
3akoHe TyHuca o6 aBTOpCcKOM npase AN pasBuBarowmxcs ctpaH B 1976 r.) n mexxayHapoaHoM
porosope (paspaboTaHHbin B BaHrn B 1977 1. TekcT KoHBeHUMn 06 AdpukaHcKom
pernoHarnbHON opraHn3aunmn HTenNnekTyaneHon cobcTBeHHOCTU, ganee «KoHBeHUUA
APOWC»). Bo Bcex aTux TekcTax npounsseneHnsa oonbKnopa paccMaTpmMBaloTCa Kak YacTb
KynbTYPHOro Hacnegus Hauum («TpaguLMOHHOro Hacneausay, «KynbTypHOro Hacrneausay; B Ynnu
— «OBLLECTBEHHOIO JOCTOSAHMS KyNbTYpPbl», UCMOMb30BaHNE KOTOporo TpebyeT nnatbl). Tem He
MeHee MOXHO No-pas3HOMY NOHUMAaTb 3HaYeHne TepMuHa «OMbKITop», B KOTOPOM OH
ynotpebnseTcsa B 3TUX TeKcTax. BakHbIM aBTOPCKO-NPaBOBbIM 35IEMEHTOM, 06LWMM Ans
npuBEeAEHHbIX B 3TUX TEKCTaxX onpeaenieHnin B COOTBETCTBUMN C YKadaHHbIMK 3aKOHaMu (Kpome
Tunoeoeo 3akoHa TyHuca, B KOTOPOM HE COAEPXKMUTCA onpeaeneHuns), aBNaeTcs To, YTo
ONbKIOP JOIMKEH ObITb CO30aH aBTOpPaMU, Ybsa MMYHOCTb HEM3BECTHA, HO KOTOPbIE
NpeanonoXUTENbHO ABNAITCA UMK ABASANUCH rpaxgaHamu ctpadbl. B KonseHunn APONC
YNOMUHAIOTCA TBOPEHUST «OBLLUMHY», @ He aBTOPOB, YTO pasrpaHNYnBaeT TBOPEHUS orbkopa
OT Npoun3BeaeHNN, OXpaHAEMbIX TPaAULMOHHBIM aBTOPCKUM NpaBoM. B Turnogsom 3akoHe
TyHuca onpeaeneHne ornbknopa AaHo C UCNONb3oBaHMEM 060UX 3TUX anbTepHaTUBHbIX
BO3MOXHOCTEN 1 paccMaTpmBaeT OSbLKIOP Kak TBOPEHUS «aBTOPOB, KOTOpbIE
NPeAnoNOXUTENbHO ABNSIOTCS rpaXgaHamn COOTBETCTBYIOLLEN CTPaHbl, UM 3THUYECKNX
obwmH». B cooTtBeTcTBUM ¢ 3akoHOM Mapokko, hoNnbKNop OXBaTbIBAET «BCE
HeonybnnkoBaHHbIE MPON3BEAEHMSA TAKOro poaa, nNpu aToMm 3akoHbl Armknpa un TyHuca He
OrpaHN4YMBalOT OXBaT NOHATUS «ONbKIOP» HeonybnnkoBaHHbLIMK Npon3BedeHnsiMn. B 3akoHe
CeHerana npucyTcTByeT YeTKoe NOHUMaHWEe NOHATUSA (PonbKNopa, Kyaa OTHOCATCA Kak
nutepaTypHble, Tak N Xy4oXecTBeHHble nponsseneHus. B KoHeeruyuu APOUC v Tunogom
3aKkoHe TyHuca npeyCMOTPEHO, YTO OOSBbKITOP BKITOYAET M Hay4YHble paboTbl. BonbMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAIOT «NPOU3BeAEHNss N0 MOTUBaM POSibKIopa» B Ka4ecTBe
OTOEeNbHOM KaTeropumn NnpovssedeHvni, Ans UCnosib30BaHUSA KOTOPbIX B KOMMEPYECKUX Liensx
TpebyeTcs 0406peHne KOMNETEHTHOro opraHa®®.

dopmManbHOCTb

KOpugudeckuin cnosapb bnaka onpegenseTt bopmanbHOCTb Kak 4ENCTBME, B HAaCTHOCTU B
yCTaHOBNEHHON hOpME U B COOTBETCTBMM C 0ObIYHO NpoLeaypon, KOTOpoe A0SMKHO ObiTb
OCYLLIECTBIEHO AN AOCTUXKEHNS ONpeaeneHHoro NpaBoBoro pesynbtara. B KoHTekcTe
aBTOPCKOro npaea TEPMUH «PopManbHOCTbLY» 0603Ha4YaeT npoueaypHoe unm
agMuHUCTpaTuBHOe TpeboBaHue, Hanpumep, TpeboBaHne pa3meLLeHns yBeaoOMTeEHNSA 00
aBTOPCKOM NpaBse, NpeaoCTaBEHMS KOMUIA UNN PErMCTPaLMKn, KOTOPOE AOMMKHO ObiTh
BbINOSTHEHO B KAYECTBE YCMNOBUS AN1s NPpMoBpeTEHNS aBTOPCKOro Npaea Ui CMEXHbIX Npas,
NONb30BaHWA UMW UMK UX OCYLLIEECTBNEHMS (BKNoYasa obecrneyeHHOCTb NpaBoBoW caHkLmein)®.
B cooTtBeTcTBUM C BepHckon KOHBEHLMEN 06 OXpaHe NUTepaTypHbIX U XyA0XKECTBEHHbIX
npoussegeHun (1971 r.), Cornawennem BecemmpHon Toprosown opraHusaumm (BTO) no
TOProBbIM acrnekTam npaeB MHTennekTyanbHon cobecTeeHHocTn (1994 r.) (Cornawenne TPAMC),
Horosopom BOUC no astopckomy npasy n [lorosopom BOWVC no ncnonHeHmsm n

59 TvnoBble NONOXEHUS AN HAaUMOHamNbHbIX 3aKoHOAaTeNbCTB 06 oxpaHe BbipaXeHui cornbKnopa ot
HE3aKOHHOIO MCMOSb30BaHNS U APYrnX HAHOCALLMX yuiepb aenctemin 1982 r., yacTb |, NyHKTbI 5-7.
60 My6nukauna BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO Npaea U CMEXHbIX Npas,

agMWHUCTPATUBHOE yrnpaBsnieHne koTopbiMu ocyliectensieT BOUC, n Mmoccapuii TepMMHOB MO aBTOPCKOMY
npaBy U CMeXHbIM npasamy», cTp. 290.
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¢boHOrpammam nonb3oBaHMe NpaBamu U UX OCYLLECTBIEHNE He CBSI3aHbl C BbINONIHEHNEM KaKnX
6bl TO HM BbINo hopmanbHocTeir®!.

FeHeTM4Yecknn maTtepuan

B cooTtBeTcTBUM CO cTaTben 2 KoHeeHyuu o buonozudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTU4Yeckuii MaTepuan» o3HavaeT «1rbol Mamepuar pacmumesrbHO20, XUBOMHOZ0,
MUKPOBHO20 U UHO20 MPpoUcXox0eHusi, codepxauwjulti QoyHKUUOHaIbHble eOUHUUbI
HacredcmeeHHocmu». Kpome Toro, BbiCKa3blBanoch npeasioxXeHme o Tom, 4Tobbl TEpMUH
«FeHeTUYEeCKN MaTepuan» NoOHMMarncsa «kak matepman u3 kakoro 6bl To HM BbIno
6GMONOrMYecKoro MCTOYHUKA, B KOTOPOM €AMHULbI HACNEACTBEHHOCTU OKa3blBaOT BMUSHWUE UNN
BbIMONHSOT PYHKLUN» &2,

FeHeTU4Yeckne pecypchbl

B cooTtBeTcTBUM CO cTaThen 2 KoHBeHUun o Gronormyeckom pasHoobpasmm (1992 r.) TepmMuH
«2eHemu4ecKue pecypcbl» 03Ha4aem «2eHemudecKkuli Mamepuarl, npedcmasnisaouwud
ghakmuyecKyto unu nomeHyuarnsHy UeHHOCMbY.

B ctatbe 1 pelwenns Ne 391 AHackoro coobLiecTBa 0 pexnme 4oCcTyna K reHeTUYeCKnm
pecypcam (1996 r.) gaeTcs WMPOKOE onpeaeneHne «reHeTUYECKUX PeCypcoBy»: «BECb
Buonornyeckuin maTepuan, KOTOpbl COAEPXKUT rEHETUYECKYI0 MHOPMAaLUIO, UMEIOLLLYIO
peanbHYy0 UM NOTEHLMANbHYI LLIEHHOCTbY.

B Moccapun MNMpoaoBonbCTBEHHOM U CeNbCKOX03ANCTBEHHON opraHusauum (PAO) no
pbIBONOBCTBY 3TOT TEPMUH ONpeaensaeTcs Kak «3apoAbllieBas nna3ma pacTeHUM, XKUBOTHbIX
MW Opyrvx opraHM3moB, Coaepallas nonesHble CUMBOIbI, UMEIOLLME AENCTBUTENBHOE UM
NnoTeHUMansHoe 3HavyeHne. B ogomallHeHHbIX BUaax 3T0 CyMMa BCEX reHeTUYECKMX
KOMOMHAaLWIN, MONYyYEHHbIX B MPOLECCEe IBOOLUNY.

B Apyrnx npaBoBbIX AOKYMEHTaXx Npwu CCbifike Ha reHeTn4eckmne pecypcbl UCNOJ1b3YHOTCA
pas3nnyHble TEPMUHDbI:

B cmambe 2 MexdyHapodHo2o 0o2osopa PAO o pacmumeribHbIX 2eHeMUYeCKUX pecypcax,
ucnonb3yembix 0715 rnpouzeodcmea rnpodo8obCMaeuUs U 8e0eHUs1 CelbCKo20 Xo3slicmea

(2001 2.) «pacmumeribHble 2eHemu4YyecKue pecypchl» 03Havarom «obol Mmamepuar
pacmumeribHO20 MPOUCXOXOeHUS, 8KITro4asl pernpolyKmueHbIl U eezemamugHbil rnocadoyHbIl
mamepuar, cooepxauwull PyHKUUOHAalIbHbIE eOUHULUbI Hac1edCmeeHHOCMU .

B cmambe 2 MexdyHapoOHo20 kodekca nosedeHus Onsi cbopa u nepedayu 3apodbiuesol
nna3mbl pacmeHuli @PAO (1993 2.) pacmumeribHble 2eHemu4YecKue pecypchbi ornpedesisitomcs
Kak «pernpodykmugHbll unu ee2emamueHbili nocalo4YHbIl Mamepuasl pacmeHuly.

61 MyHkT 2 cTatbn 5 BepHckon KoHBeHumu, nyHKT 1 ctatbn 9 Cornawenua TPUNMC, nyHkT 10 ctaTbm 25
[orosopa BOWC no asTtopckomy npasy u ctatea 20 florosopa BOVC no ncnonHeHnsm u ooHorpammam. Cwm.
Pykosoacteo BOMC no gorosopam no aBTOPCKOMY MpaBy ¥ CMEXHbIM NpaBam, aAMUHUCTPATUBHOE
ynpasneHune KoTopbiMu ocylectensetT BOMC, u noccapuin TepMUHOB, OTHOCSALLMXCS K aBTOPCKOMY Npasy U
CMEeXHbIM npasam, cTp. 291.

62 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTnyecknx pecypcos B KoHBeHUMM 0 Buonornieckom
pasHoobpasun 1 ee B3anMOoCBA3b C (PyHKLMOHANBbHLIM MeXAYHAaPOAHbIM PEXMMOM AOCTYNa U COBMECTHOIO
nonb3oBaHus Bbirogamm), cTp. 8.
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B nyHkTe 1 (@) ctatbun 2 MexagyHapogHoro npoekta ®AO no pacTUTesnbHbIM U FEHETUYECKUM
pecypcam (1983 r.) aTOT TEPMUH ONpeaensaeTcs Kak « penpoayKTUBHbIA U BEreTaTUBHbIN
NocafouHbIV MaTepurarn crieQyroLmxX KaTeropui pacTeHuin: i) ICNonb3yemble KynbTUBMpyeMble
BMAbI (copTa) 1 BHOBb pa3dpaboTaHHble BUAbI; ii) ycTapeslune copTa; iii) NpuMUTUBHBLIE copTa
(mecTHble copTa); iv) AMKME N COPHSIKOBbIE BUAbI, UMetowwme 6nmnskoe poacTBo C
KyNbTMBUPOBAHHLIMW BUAAMM; U V) crneumanbHble reHeTudeckne oHapl (BKoYas anuTHble
POoHAbI M AEUCTBYIOLMNE NNHUM CENEKLMOHEPOB U MyTaHTbl)». MexayHapoAHbIN NPOEKT He
COLEPXNUT CChINOK Ha «(YHKLUMOHaNbHbIE eANHULbI HACNEACTBEHHOCTUY.

Hacnepue (KopeHHbIX HapoAaoB)

TepMUH «Hacneaue KOPEeHHbIX HAPOAOBY» (M NPOYUX HAPOAOB) UMK «KYNbTYPHOE Hacneane
KOPEHHbIX HAPOAOB» B LIENTOM OTHOCUTCS K TOMY, YTO OnucbiBaeTca B [Tpoekme npuHyunos u
PyKOBOAAWUX yKa3aHUU o oxpaHe Hacredusi KOpeHHbIX Hapodoes (2000 r.), paspaboTaHHOM
Mpenceparenem-goknagymkom NogkomMmccum No NOOLLPEHMIO U 3alLMTe NpaB YeroBeka r-
xomn Opukon-Mpan [daac. B nyHkTax 12, 13 n 14 PykoBoadALmMX yKa3aHUii cogepxarcs
onpegeneHns.

MyHKT 12 rnacut:  «[H]acnegue KoOpeHHbIX HAapOOOB HOCUT KOJSTNEKTUBHbIN XapakTep U COCTOUT
13 Bcex 06beKToB, 4OCTONPUMEYaTENbHbLIX MECT U 3HAHWUW, B TOM YMCIe S3bIKOB, OCHOBHbIE
CBOWCTBA UNKN UCMONb30BaHNE KOTOPLIX NepeaaeTcs 13 NOKONEHUs B NOKOMNEHNE U KOTOpble
paccMaTpuBaloTCA Kak Hepa3pbiBHO CBSI3aHHbIE C onpeaeneHHbIM HapoaoM fmbo ero
TeppuTopuen TpaganunuoHHOro NpUpoaononbL3oBaHnsa. Hacnegue KopeHHbIX HApPOOoB Takke
BKITlOMAEeT 00BbEKTLI, AOCTONPMMeYaTesibHble MECTa, 3HaHUSA, a Takke nuTepaTypHble Unu
XyLOXECTBEHHbIE NPOM3BEAEHNSI 3TUX HAPOAO0B, KOTOPbIE MOrYT ObiTb CO34aHbl NN BHOBb
obOHapyxeHbl B OyayLuem Ha ocHOBe ux Hacnegusi». [yHKT 13 rmacuT. «Hacneame KOpeHHbIX
HapOOOB BKMOYAET BCE ABMXUMbIE KYIIbTYPHbIE LLEHHOCTU, KOTOpPblE OnpeaesfeHsbl B
cooTBeTCTBYIOWMX KOHBEHLMAX KOHECKO; BCce BMAbI NUTEpaTYpPHbIX UK XyO0XKECTBEHHbIX
NpounsBeeHNn, TakMX Kak My3blka, TaHLbl, NeCHU, LLepeMOHUN, CUMBOIbI N 3HaKW,
NnoBeCTBOBAaTESbHbIE N NMO3TUYECKNE NPON3BEAEHNS, a TaKkke Bce (POPMbl OKYMEHTUPOBAHUA,
npuHagnexawme KopeHHbIM Hapo4aMm UM BbINOMHEHHbIE UMW, BCE BUObI HAYYHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKMX, MEeOULIMHCKUX, SKONOrMYeCKMUX 3HaHUM U 3HaHW,
CBsA3aHHbIX ¢ BuopasHoobpa3snem, BKMYas MHHOBALMU HA OCHOBE 3TUX 3HAHUN, KyNbTypHblE
copTa, nekapcTBeHHble CpeacTsa U MeaukameHTbl 1 BUabl UCNONb30BaHWS riopbl U dpayHbl;
HeBWKUMbIE KyNbTYpPHbIE LLIEHHOCTU, TakMe Kak CBALLEHHbIE MeCTa KybTYPHOro, NPUPOLHOro 1
NCTOPMYECKOrO 3HAYEHUST N MecTa 3axopoHeHUn». [MyHKT 14 rnacuT: «[K]axabiin anemMeHT
Hacrneansa KOpeHHbIX HApOAOB UMeeT BrnagerbLes, KOTOPbIMU MOTYT ABATLCA HAPO B LErioMm,
oTaenbHasi ceMbs UNK KnaH, o6beanHeHne unu obwmHa, NMbo oTaenbHbIE NUUA, KOTopbIe
npownu cneumnansHoe oby4yeHre nnnm nHMLMaumo Ans Toro, YTobbl BbICTyNaTb B Ka4ecTBe
Takoro poga xpaHutenen. Brniagensubl Hacrneams OOMKHLI ONpeaenaTbCa B COOTBETCTBUN C
o6bl4asMm, 3aKOHaMM 1 NPAKTUKOM CaMUX KOPEHHbIX HapogoBy. B uensix HacToawmx
PykoBogsawwmx ykasaHum «KynbTypHOE Hacneame KOpeHHbIX HApOA4OB» O3HaYaeT Bce 0O6beKThl,
CO3[aHHble, BOMIOLLEHHbIE U NPOU3BEAEHHbIE KaK B MaTepuaribHOW, Tak U B HeMaTepuansHou
dopMe, KOTOpble COCTOAT U3 XapaKTePHbIX 3NIEMEHTOB KyNbTYpbl KOPEHHOIO Hapo4a U KoTopble
pa3pabaTbiBalOTCA U COXPaAHATCA 3TUM HApOAOM NGO OTAENbHBIMU €ro NpeacTaBUTENAMMU,
ecnv npousBefeHne oTpaxaeT TPaAULNOHHbIE BbIpaXeHus 3Toro Hapoga B obnactu
nuTepartypbl, Xy4oXXeCTBEHHOro TBOpPYECTBa UM Haykn. Takue co3gaHHble, BOMNMOLWEHHbIE U
npou3BeaeHHble 06bEKTbI BKMOYAOT NPaKTUKY, BOCNPOU3BEAEHNE, BbIpAaXEHME, a TaKkkKe
WHCTPYMEHTbI, 00BbEeKTbI, apTedakTbl, JOCTOoNpUMeYaTerbHble MecTa 1 CBA3aHHbIE C HUMU
KynbTYpHbIE NPOCTPaHCTBA, KOTOPbIe NPU3HaHblI KOPEHHBIMU HAapPo4aMn N OTAENbHBIMU UX
NpeAacTaBUTENAMU Kak YacTb UX KyNbTypHOro Hacregms. OHM Takke BKMYaloT 3HaHUS,
BO3HMKalOLLME B pe3ynbTaTe UHTEeNNeKTyansHoM U UHTYUTUBHOW AeATENbHOCTU B
TPagULNOHHOM KOHTEKCTE, B TOM YNCIE HOY-Xay, HaBblkW, MIHHOBAL MKW, NPAKTUKa U MO3HaHUS,
COCTaBnALMNEe YacTb CUCTEM TPAAULNOHHBLIX 3HAHUI, a TakKe 3HaHUH, BONMOLLEHHbIE B
TPaAULUNOHHBIX YKNadax >XU3HU KOPEHHOro Hapoa unu cogepxalimeca B KoamuumMpoBaHHbIX
cucTemMax 3HaHWin, KOTopble NepenarTca N3 NOKoneHus B nokoneHne. KynbTypHoe Hacnegue,
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nepenaBaemoe U3 NOKONEHNS B MOKOMNEHME, MOCTOSIHHO BOCCO34aeTcs KOPEHHbIMW HAapoaamu B
KayecTBe peakuun Ha U3MeHeHUs!, NPOM3oLLEALLNE B UX Cpede, U B3aMOCBS3W C NPUPOAOWA U
COGCTBEHHOW UCTOPUEN, YTO (POPMUPYET Y HKX OLLYLLIEHNE CAMOGBLITHOCTU 1
npeemMcTBeHHOCTN®S,

Hocutenb

B topnguyeckom cnosape bnaka TepMUH «HOCUTENb» ONpeaensaeTcs Kak «nmuo, KoTopoe
SABNAETCA HOPMAMYECKNM BriagenblemMm 060poTHOro JOKyMEHTa 1 KOTOpOe UMeeT NpaBo
nony4nTb No Hemy nnatex». BOUC ncnonbayeT 9TOT TEPMUH A5t 0603HaYEHNS BCEX NNL,
KOTOpble CO3AaloT, CNny>aT MCTOYHUKOM, Pa3BMBAOT U COXPAHAIT TPaAULMOHHbIE 3HAHWSA B
TpaguMLMOHHOW cpeae n kKoHTekcTe. KopeHHble 06LMHbI, HApOAbl U HALMK ABNSAOTCA
HOCUTENAMW TPAANLMOHHBIX 3HAHWUWA, OOHAKO HE BCE HOCUTENW TPAAULMOHHBIX 3HAHWI
ABNATCA «KOPEHHbIMM» %4, B 3TOM KOHTEKCTe «TpaAMUMOHHbIE 3HAHUSI» 03HaYaloT Kak
TPaAMLMOHHbBIE 3HAHWS B Y3KOM CMbICIE, TaK U TPaAULMOHHBIE BblPaXXEHUS KyTbTypbl.

Kak yka3zaHo B JOKYMeHTe, o3arnaBneHHoM « CnnCoK U KpaTKoe TEXHUYECKOe NOsICHEHNEe
pasnuyHbIX (POPM, B KOTOPbIX MOXHO HANTW TPAAMLMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaanLMOHHbIE 3HAHMS], KaKk NpPaBuo,

CO3[aloTCs KOMNMNEKTUBHO U/UIM pacCMaTpUBAOTCS Kak NPUHaAnexaline KonnekTuBHO
KOPEHHOW U MeCTHOW OBLLUHE Unu rpynnam nuy, B coctaBe Takon o6LWwuHebl. [...] HecmoTps
Ha 3TO, OTAENbHbIN YNEH O6LWMHbI, HAaNpUMep LenuTenb unn depmep, MOXeT ABNATHCA
HOCUTENeM onpeaeneHHbIX 3HaHNN» %,

KopeHHble U1 MeCTHbIe OOLUMUHDI

TepMUH «KOPEHHbIE N MECTHbIE OBLLMHBI» ABMAETCS NPEAMETOM LUMPOKOro 06CYKAEHUS U
nccrnegoBaHuns. YHUBepcarbHOro, CTaH4apTHOro onpeaeneHns TepMuHa «KOpeHHbIe U
MECTHble OOLUHbBI» He cylecTByeT. JTOT TEPMUH Ucnonb3yeTcsa B KOHBEHUUU O
buonoauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctaTtba 8(j) onpeaenseT, uto «Kaxaas
HorosapwusatoLasicas CTopoHa, HAaCKOMbKO 3TO BO3MOXHO U LiennecoobpasHo: (j) B COOTBETCTBUM
CO CBOMM HaUMOHanbHbIM 3aKOHOA4ATENBCTBOM 06ecnevmBaeT yBaXXeHne, COXpaHeHne 1
nogaepkaHve 3HaHu, HOBOBBEAEHMI U NMPAKTUKMA KOPEHHBIX U MECTHbIX OBLLMH, OTpaXaroLmx
TPaOMLMOHHbIA 06pa3 XN3HKU, KOTOPbIE MMEIOT 3HAYEHUE AN COXPAHEHUSI U YCTOMYNBOTO
ncnonb3oBaHWs Bruonornyeckoro pasHoobpasus, cnocobeTByeT nx Gonee LWMPOKOMY
NPUMEHEHUIO C 0J0BPEHNST U NPW y4acTUM HOCUTENEN TakUX 3HAHWUA, HOBOBBEOEHU U
NPaKTUKK, a TakkKe NooLLpseT COBMECTHOE MONb30BaHNe Ha CNpaBeaAnvBoO OCHOBE BbIro4aMMu,
BblTEKAKOLMMMN U3 MPUMEHEHUS TaKUX 3HAHWIA, HOBOBBEAEHMIN N NPAKTUKK; ...». TOT XXe camblii
TEPMUH Ucnonb3yeTca B Ha2olckoMm npomokosne peaynupogaHusi 0ocmyrna K 2eHemu4yecKum
pecypcam U CO8MeCMHO20 UCMOIb308aHUs Ha cripasednueoll U pasHoU OCHOBE 8b1200 om UX
npumeHeHus kK KoHeeHyuu o buonoauveckom pasHoobpasuu (2010 r.).

63 «HopmoTBOpYECTBO: NPUOPUTETHBIE HaNpaBneHust byayLlen HopmoTBop4Yeckor aesTensHocTn. O63op
NpoeKTa NPYHUMUMOB U PYKOBOASILLMX YKa3aHWUI N0 OXpaHe Hacneamsi KOPeHHbIX Hapo4oBy», pabounii LOKYMEHT,
npeacrtaenexHbIii Moso MokoTa n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 mions 2006 r.

64 Cwm. OtyeT BOUC 0 Myccrsax Mo yCTaHOBIEHMIO (DaKTOB, KacatoLMXCH UHTENNEKTyanbHON COOCTBEHHOCTU U
TPAAMUMOHHBIX 3HaHUI (1998-1999 rT.), 03arnaeneHHbIN «Hyxabl 1 YasHUA HOCUTENEeN TPagULNOHHBLIX 3HAHUN
B 00M1acTu MHTENNeKTyanbHoN CO6CTBEHHOCTUY, CTP. 26.

65 CrMCoK 1 KpaTKoe TEXHUYECKOEe MOACHEHWE Pa3nnyHbIX (POPM, B KOTOPbIX MOXHO HanTW TpaguLMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 NnpunoxeHus.
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B KoneeHuuu o buonoeudeckom pasHoobpasuu (1992 r.) TepMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» CNONb3YEeTCHA NPU NPU3HaAHUN OBLLMH, KOTOPbIE MMEIOT JABHIOK CBA3b C 3€MMsIMU U
BOJaMW, HA KOTOPbIX OHW MPOXMBAIOT UMK KOTOPbIMU NOMb3yTCA» 6. MecTHble 06LWUHBI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KONTIOrMYEeCKoro panoHa, Ybe CyLecTBOBaHNe
MOMHOCTBLIO UM YaCTMYHO HanNpPsSMyo 3aBMCUT OT BropasHoobpasnsi panoHa 1 TOBapoB W yCryr
9KOCUCTEMbI M KOTOpPOE B pe3ynbTaTe 3TOM 3aBUCUMOCTU paspaboTano unu npnobpeno
TPaauLUMNOHHbIE 3HAHWS, BKNoYasa bepmepoB, pbliO0NoBOB, CKOTOBOLOB, oOMTaTENEln 1eCOB U

ap.»%7.

OTOT TepMUH Takke ncnonb3yetca B MexdyHapodHom dozoeope [1podososibcmeeHHOU U
cernbcKoxossticmeeHHoU opaaHu3sauuu (DAO) o eeHemu4YecKkux pecypcax pacmeHul 0rs
rnpou3sodcmea rpodo8oribcmeusi U 8e0eHUs ceslbCKo20 xo3stcmea. lNMyHKT 1 ctaTbn 5
onpegenset, 4to «Kaxgas [oroBapmsatowasca CTOpoHa ... B YaCTHOCTU, B Hagnexawmnx
cny4yasx: ... (d) cogenctByeT coxpaHeHuIo in-situ AKX OpM KynbTYPHbIX PacTEHUA U AUKUX
pacTeHui 4nsi NpPon3BoACTBa NPOAOBONBLCTBMUSA, B TOM YNCNE B OXPaHSEMbIX paioHax nyTem
noadepXKk1, cpeam NpPoYero, yCUnmm KOPEHHbIX N MECTHbBIX OOLLMH...». TepMUH «MeCTHbIE 1
KOpPEeHHble 0OLUHbI» ncnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[doroBapmBatowmeca CTOPOHbI
NPW3HaKT TOT OFPOMHbIV BKNazd, KOTOPbIA BHOCAT U OyayT BNpedb BHOCUTbL ... MECTHbIE U
KOpPEHHbIE OOLLMHLI U dhepMepbl BCEX PEMMOHOB Mpa». TEPMUH «MECTHbIE OOLLMHBIY»
ncnonb3dyetcs B NyHkTe 1 ctatbn 5: «Kaxagas [Jorosapuatowiascs CTOpoHa, B YaCTHOCTH, B
Hagnexawmx cnyyasx: ... (C) okasblBaeT COAeNCTBME UM NOAAEPXKKY YyCUnmam oepmepoB U
MECTHbIX OOLLMH, HanNpaBNeHHbIM Ha paunoHanbHOE NCMOSb30BaHME U COXpaHEHME B
XO035IMCTBaX UX PacTUTENbHbIX FEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBOSLCTBUS U
BEAEHMS CENbCKOro XO3ANCTBA...».

B opyrux ropugnyeckmx 4OKyMeHTax UCMoNb3ylTCa Apyrne TEPMUHbI: TEPMUH «KMECTHas nnu
TpaguuMoHHas obLWwuHa» ncnonb3yetca B CBakonMyHACKOM npoTokone o6 oxpaHe
TPaAULMNOHHBIX 3HAHUI 1 BblpaxxeHnn ponbkropa (2010 r.) AdprkaHCKoO perMoHansHom
opraHusauum nHtTennektyansHon cobcteseHHocT (APOUC). TlyHKT 1 cTatbn 2 onpegenser,
4YTO «OBLWMHAY, ecnn 3TO NO3BONSAET KOHTEKCT, BKITOYaEeT B e MECTHYIO Unu TPaauLMOHHYIO
OGLLMNHY».

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwecmea o pexume docmyrna K 2eHemu4eckum
pecypcam (1996 r.) TEpMUH «KOpPEHHOE, adpo-aMepPUKaAHCKOE UITM MECTHOE COOOLLLECTBO»
onpeaenseTcs Kak «rpynna nogewn, Yoy coumanbHble, KynbTypHbIE N SKOHOMUYECKUE YCrOoBUSA
OTNIMYAIOT €e OT APYrnX CEKTOPOB HaLUMOHarbHOW OOLUHBI, KOTOpas pernameHTMpyeTcs
MOMHOCTLIO UMM YaCTMYHO ee COOCTBEHHbIMM 00blYasiMu Unu Tpaguumusammn, Nnbo cneumanbHbIM
3aKoHOAAaTeNbCTBOM, U KOTOpasi He3aBMCKMMO OT ee NPaBOBOro cTaTyca CoXpaHsieT CBOU
COOCTBEHHbIE CoUManbHble, 3KOHOMUYECKME, KYTIbTYPHbIE U MOMUTUYECKNE MHCTUTYTbI, NGO nx
YyacTb».

B ctatbe 7.1l BpemeHHOro 3akoHogatenbHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLwmHa» onpeaensieTcs Kak «rpynna noaen, BKtoyas NOTOMKOB YNIEHOB
obwmH Knnom0y, oTnmyatoascs CBOMMM KyNbTYPHBIMU YCNOBUAMM, KOTOpasi TPaaULNOHHO
OpraHM3oBaHa Ha NPOTSHKEHUN NOCNeA0BaTENbHbIX NOKONEHUN U UMEET CBOM COBCTBEHHbIE
o6bl4aun, coxpaHasa CBOM COLMarbHO-9KOHOMUYECKNE NHCTUTYThIY.

66 «MoHaTne mecTHble 0bwuHBLI», CnpaBoyHas nybnukaums, nogrotoeneHHas CekpeTtapuatom MocTosiHHOrO
dopyma no Bonpocam KOpeHHbIX HapodoB Ans CemmnHapa aKCnepToB MO Pa3yKpynHEHWIO AaHHbIX
(PFI1/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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MUcKkoHHBbIe 3HaHuA

NCKOHHBIMW 3HAHUAMU SBNSAOTCA 3HAHWUSI, HOCUTENSIMW U NOJb30BaTENSIMU KOTOPbIX SBSIOTCS
«KOPEHHbIE» 0BLMHBI, Hapoabl M HauMK. B Takol TpakTOBKE «MCKOHHbIE 3HAHWSI» O3HaYalT
TPaAULUMOHHbIE 3HAHWUS KOPEHHbIX HapoaoB. TaknuM 06pa3oM, UCKOHHbIE 3HaHUS BXOAOAT B
KaTeropuio TpaguLMOHHbIX 3HAHWI, NPU 3TOM TPaAULMOHHbIE 3HaHUS! He 06s3aTeNbHO
ABMNAKTCHA UCKOHHbIMWU. OfHAKO 3TOT TEPMUH TaKKe UCMONb3yeTcst AN 0003HAYEHMS 3HAHWIA,
KOTOpble camu Nno cebe ABMATCH «MCKOHHbIMUY. B Takoi TpakToBKE TEPMUHbI
«TPaOMULMOHHBIE 3HAHUSI» U «UCKOHHbIE 3HaHMA» MOTYT BbICTYNaTb Kak B3avMo3aMeHsieMble®®,

KopeHHble Hapoabl

TepMUH «KOpeHHble HAapoabl» ABNAETCS NPEAMETOM LUMPOKOro 06CYXAEHMS! U UCCNEA0BaHMS.
YHuBepcansHoro, CTaH4apTHOroO onpeAeneHnst 3Toro TeEpMUHa He CyLLecTBYeT.

Heknapaums OpraHmsaumm O6begmMHeHHbIX Hauum o npaeax kopeHHbIx Hapogos 2007 T.
NPU3HaEeT paBHble NpaBa YenoBeka KOPeHHbIX HapoAoB OblTb CBOGOAHBIMK OT KYNbTYPHOWN
OVCKPMMUHALUKN U CTPEMUTBLCHA COLENCTBOBATL B3aMMHOMY YBaXKEHUIO U FTAPMOHMYHbBIM
OTHOLLEHUAM MeXAy KOPEeHHbIMU Hapoaamn 1 rocygapcteamn. OgHaKo B HEM OTCYTCTBYET
onpeaeneHne «KOPEeHHbIX HAPOA0BY.

OnucaHune NOHATUS «KOpeHHbIe» B ViccnenoBaHum npobnembl AUCKPUMMHALMM B OTHOLLEHUN
KOPEHHOro HacereHusi, NoAroTOBIEHHOM cneumarnbHbIM JOKNaAYnKoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcsl MHOTMMM KOPEHHBIMU HApoaaMu U UX NPeaCcTaBUTENbCKUMM
opraHu3auMsMn B ka4ecTBe npuemrnemMoro paboyero onpegenenHus. B aaHHom MiccnegoBaHum
KOPEHHble OGLLMHbI, HAPOAbl M HALMW NOHUMAIOTCS KaK «Te, KOTOpble, UMESt UICTOPUYECKYHO
NPeeMCcTBEHHOCTb C 0bLLecTBaMM, KOTOPbIE Pa3BMBarIMCb Ha NX TEPPUTOPUSIX A0 nepuoaa
3aBOEBaHUS U KONOHU3aLMK, CYMTAKT ce6s OTNNYHBIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOpbIE
B HacTosILL,ee BpeMs rOCNOACTBYIOT B 3TUX CTpaHax unu ux Yactax. OHM cocTaBnsioT B
HacTosiLLiee BPeMs He JOMUHMPYOLLME CEKTOPbI OOLLLECTBA U NOSHbI PELLUMMOCTI COXPaHNATb,
pas3BuBaTb U NepegaBaTtb OyAYLLMM NOKONIEHUSIM CBOU MCKOHHbIE TEPPUTOPUM U CBOIO
3THUYECKYH CaMODObITHOCTb B KA4eCTBE OCHOBbI NS MPOAOIMKEHMS CBOErO CYLLIECTBOBAHUS Kak
HapOoAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbLIMA OCOBGEHHOCTSIMMU,
coumanbHbIMU UHCTUTYTaMM U NPaABOBbLIMM CUCTEMaMMUY.

Cratbs 1 KoHBeHumn MOT 0 kOpeHHbIX Hapogax U Hapoaax, BeayLumx nnemeHHon obpas
XWU3HWN B HE3ABUCMMbIX CTpaHax, rmacut, 4To KoHBeHUUs pacnpocTpaHseTcs:

«(a) Ha Hapogbl, BegyLume nnemMeHHon obpas X13HU B HE3aBUCUMbIX CTpaHaXx,
coumarnbHble, KyNbTYPHbIE Y 9KOHOMUYECKME YCITOBUSI KOTOPbIX OTNNYAIOT UX OT APYrux
rpynn HaLMoHanbHOro coobLecTsa 1 NonoXeHne KOTOPbIX PerynmpyeTcsl NOSIHOCTBLIO UK
4YaCTUYHO MX COBCTBEHHbLIMM 0BbIYasIMM UNW TPAAULUSMIA, UNU cneumanbHbIM
3aKoHOOATeNbCTBOM,;

(b) Ha Hapoabl B HE3aBMCUMbIX CTpaHax, KOTopble pacCMaTpMBaOTCS Kak KOPEHHbIe
BBUAY TOrO, YTO OHM SABNSIKOTCSI MOTOMKaAMU TEX, KTO Hacensn cTpaHy unm
reorpadmyeckyto obnacTb, YacTbio KOTOPON SIBNAETCA AaHHas cTpaHa, B nepuop ee
3aBOEBaHUSI UMW KONMOHMU3ALMKN UK B Nepuopg, YCTaHOBIEHUS CYLLECTBYIOLLINX
rOCY[AapCTBEHHbIX rpaHunL, 1 KOTOpble, HE3AaBUCUMO OT MX NMPABOBOTO MOMOXEHUS,
COXPaHSIOT HEKOTOPbIE UMK BCE CBOM coLMarbHble, S3KOHOMUYECKUNE, KYNbTYPHbIE U
MNOSINTUYECKMNE UHCTUTYThI O

68 Cm. OTtyeT BOMC 0 Muccusix No yCTaHOBNEHMIO (DAaKTOB, KacatoLLMXCsl UHTENTEKTYanbHON COGCTBEHHOCTH U
TPagULUMOHHbLIX 3HaHui (1998-1999 rr.), o3arnaBneHHbIN «Hyxxabl 1 YasHUSA HOCUTENen TpaguLMOHHbIX
3HaHWI B 06NacTn MHTENNEKTyanbHoM cCOBCTBEHHOCTUY, CTP. 23. CM. Takke CnnCoK 1 KpaTKoe TEXHUYECKOE
NOSICHEHNE PasnMYHbIX POPM, B KOTOPbLIX MOXHO HanTu TpaauumnoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXeHns.

69 Cratba 1 KonseHuun MOT Ne169 o kopeHHbIX Hapogax 1 HapoAax, BeayLUyX nnemMeHHon obpas u3sHu B
He3aBMCUMbIX CTPaHax.
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B Cnncke cokpalueHnunin un rmoccapun tTepmmHoB lNporpammel OOH no okpyxatoLlen cpeae
(FOHE) cogepxunTca cnepytowiee onpeaeneHme «KKOpeHHOro Hapoaa/Hapo4oBy:
«YHuMBEpCcanbHOro, CTaHAapTHOIO onpeAeneHns 3Toro TepMmHa He cywecteyeT. OBObl4HO
CUMTAETCH, YTO 3TOT TEPMMH BKIIOYAET YNIEHOB KyNbTYPHbIX FPYNN U UX NOTOMKOB, KOTOPbIE
UMEIOT UCTOPUYECKYHO NPEEMCTBEHHOCTb UK CBSA3b C ONpeAeneHHbIM PEFMOHOM UK YacTAMM
pernoHa, KoTopble HacenstoT UM paHee Hacensnu 3TOT PErnoH 40 ero nocneayrLlen
KOMNOHM3aLumMmn unu 3axsarta nimbo Hapsiay ¢ ApYrMMuU KynbTypHBIMU rpynnamu B xoae
opMUPOBaHUSA HALMOHaNbHOIo rocygapcTea, NMbo NpoXxmeanu He3aBnUCUMO 1 Gbinn No
GonbLuel YacT N30NMPOBaHbI OT BIUSAHMSA YTBEPXKAAEMOro HauMoHarnbHbIM roCy4apCTBOM
PYKOBOZCTBA, U KOTOPbIE B 3TUX YCNOBUSIX COXPAHUIX, NO MEHbLUEN MEPE YaCTUYHO, CBOM
cneumduyeckne A3blKoBble, KyrbTypHbIE U coumManbHble/opraHn3aLMoHHbIe 0COGEHHOCTH 1 3a
CYET 3TOr0 COXPaHSIT HEKOTOPYH 0O60COBNEHHOCTb OT OKPY>KAKOLLErO HAaceneHus u
OOMVHUPYIOLLEN KyNbTypbl HALMOHANbHOrO rocyaapcTBa. TepMUH Takke BKIOYaeT Hapoapbl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HapoAaMm, 1 Te, KOTOPbIX ApYrie rpynnbl NPU3HaKT
TakoBbIMU» 0,

BceMupHBIi GaHK UCMONb3yeT TEPMUH «KOPEHHbIE HapoAb!» B LUMPOKOM CMbICIE OS
0603Ha4YeHNst OTAENbHbIX IPYMM, KOTOPbIE B TOM UM MHOW CTENEHM OTBEYalOT CRneayowmm
XapaKkTepucTukam:

(i) camomageHTUdMKaLMA B KAYECTBE YNIEHOB 0CODOM KOPEHHON KyTbTYPHOWM rpynnbl 1
NpU3HaHWe oCTanbHbIMN X NPUHAAIEXHOCTM K 3TOW rpynne;

(i)  3aBMCMMOCTb rpynnbl OT apearna obuTaHusi ¢ YeTKMMK reorpagomyecKkuMm
XapakTepuCTUKaMM UM UCKOHHOW TEPPUTOPUMN B PaNOHE OCYLLLECTBIEHMS NPOEKTa, a
Takke OT NPUPOLHbIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeaniom obuTaHusa u
TeppuTopmuen;

(i)  Hanuume KyNbTYPHbIX, 3KOHOMUYECKMUX UMW MOSIUTUHECKNX MHCTUTYTOB, OCHOBAHHbIX
Ha obblyasix 1 OTNMYAIOLWMXCSA OT COOTBETCTBYHOLLNX MHCTUTYTOB AOMUHMPYHOLLETO
obLecTBa 1 KynbTypbl; 1

(iv) Hanuume coOBCTBEHHOrO A3blka, KOTOPbIV HEPEeOKO OTnMYaeTcs OT opmumanbHOro
A3blka JaHHOW CTpaHbl Unu pervioHa’’.

Monntuka MOCP B oTHOWeEHMM paboThbl C KOPEHHBIMU HApoAamu, paspaboTaHHas
MexayHapoaHbIM (OOHOOM CENbCKOX03AUCTBEHHOro pa3sutusa (MPCP), rmacuT, 4to «B
COOTBETCTBUU C MEXOYyHapOOHOWN NPaKTUKON'? 1 B Liensax HacTosAwen nonutuku, MOCP 6yaet
ncnonb3oBaTtb paboyee onpeneneHne KOpPeHHbIX HapoL4oB, OCHOBAHHOE Ha CrneayoLmX
KpUTEpUsX:

- Gonee paHHee Mo BpEMEHM 3acerneHne U UCToNb3oBaHNe onpeaeneHHon
TeppuTOpuK;

- [06POBONbLHOE YBEKOBEYMBAHUE KYNbTYPHBIX 0COGEHHOCTEN, KOTOPbIE MOTYT
BKIOYaTb Takue acrnekTbl, Kak S3blK, CoLmanbHas opraHu3aumsi, penuris u
[AYXOBHbl€ LIEHHOCTU, PEXMMbI NPON3BOACTBA, 3aKOHbI U UHCTUTYThI;

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, cM. No ccbifnke:
http://wedocs.unep.org/handle/20.500.11822/7569.

n Cwm. OnepaumoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbii 6aHk, 2005 r.; [PKkOH XeHPUKCEH:
OcHoBHble NpyHUMnbl peanu3auun KonseHummn MOT Ne169, 2008 r.
72 [daHHasa cHocka siBnsieTcs YacTblo onpeaeneHus] KoHeseHuusa MexayHapoaHow opraHmM3aumm Tpygao

KOPEHHbIX HapoAax 1 HapoAax, BegyLmux nineMeHHon obpas XunsHu B He3aBMUCUMbIX cTpaHax, 1989 r. (Ne 169),
Heknapauuns OOH o npasax kopeHHbIX Hapogdos 2007 r., Pykosogsiwume npuHumnsl TOOHBP, kacatowmecs
BOMNPOCOB KOpPEeHHbIX Hapoaos, 2008 r., MNMocTosHHbIN hopym OOH no Bonpocam KOPEHHbIX HapoaoB (Npu
OkoHomun4yeckom n CoumnanbHom CoseTe), MexydpexaeHyeckas rpynna noaaep kv no Bonpocam KOPeHHbIX
Hapogos v NMnax gencteuii OOH gnsa BToporo MexayHapogHoro 4ecAaTuneTs KOpeHHbIX HapodoB Mupa

(cm. npunoxenue ). Te xe kputepum ncnonbsyrotca PAO B ee NONUTUKE B OTHOLLEHNN KOPEHHbLIX HApPOJ0B U
HapoAoB, BeAyLUMX NeMeHHoM obpas XM3HU (CM. NO CCbIfKe:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf)


http://wedocs.unep.org/handle/20.500.11822/7569
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf
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— camouneHTUUKaLmMs, a Takke NpUsHaHue ApyruMun rpynnamm unm
rocy4apCTBEHHbIMM OpraHaMmn B Ka4ecTBe OTAeNbHON OGLLHOCTU Noaei; n

- OMbIT CYLLIECTBOBaHMS B YCMOBUSX NOPabOLLEHNs, MapriHanuaaumm, NuLeHns
cOoBCTBEHHOCTU, U3ONALMM UMN AUCKPUMUHALINY 73,

MPOOH un kopeHHble Hapoabl: B paspaboTtaHHou MNporpammont OOH no okpyxatowen cpege
(FOHEM) Monutrke B OTHOLLEHUM paBoTbl C KOPEHHBIMWU Hapogamu’* roBOPUTCS O TOM, YTO:
«...(a) KopeHHble Hapoapl, Kak NPaBuso, NPOXMBAKT Ha UCKOHHOW TEPPUTOPUU C YETKUMM
reorpacmnyeckMmmn xapakrepuctmkamm (MM COXpPaHsaIoT 3aBUCUMOCTb OT Hee); (b) Ha cBoen
TEPPUTOPUM OBBLIYHO COXPaHAIOT 0COObIE KyNbTYpHbIE, AKOHOMUYECKNE UMK NONUTUYECKME
WHCTUTYTbI; (C) OOLIYHO CTPEMSATCS K COXPAHEHMIO KYIbTYPHbIX, reorpacdnyeckmnx u
WHCTUTYLUMNOHAsbHbIX OCODEHHOCTEN, a He K MOMHOM aCCMMUNALMK B HaLMOHaNbHOM OOLLECTBE;
n (d) oTHOCAT cebs K KOPEHHBIM HAapoA4aM UM HapoA4aMm, Be4yLLMM NIeMeHHON 06pas XXU3HUY.

HecmoTps Ha Hannyme OBLLIMX XapakTepUCTUK, He CYLLLECTBYET €AMHOro O6LLIEeNPU3HAHHOIO
onpefeneHns KOPeHHbIX HapoaoB, KOTOPOe OTpa3suno Obl Bce pa3HooGpasue 3TUX HapoaoB.
Kak npaBuro, B ka4ecTBe OCHOBOMOJIaratoLWero Kputepus Ansi onpeaeneHust Toro, SsBrsitoTCs N
T€ UMK MHbIE PYNMbl KOPEHHbIMY N BeAYLLMMM NNeMeHHoM 06pa3 X13HKU, paccMaTpuBaeTcs
NX caMonaeHTUdMKaLMSA B Ka4EeCTBE KOPEHHOrO Hapoda Uy Hapoaa, BeayLLero NreMeHHom
06pa3 XM3HKW, Hapsay C TakMMu OPYrMMU XapakTepucTukaMm, Kak si3blk U reorpaduyeckoe
NOSIOXXEeHNe N CocpenoToYEHME.

B 3akoHe lNepy Ne 27811 «O BBegeHWUM pexmma oxpaHbl KONMEKTUBHbIX 3HAHWUN KOPEHHbIX
HapoJoB, NOMyYeHHbIX MOCPEeACTBOM UCMNONb30BaHWUA BUONOrMYEecKnx pecypcoB» OT 24 nions
2002 r. «kopeHHble HapOAbl» ONpeaenstTcsa Kak «abopureHsl, obnagatowme npasamu,
KOTOpble cyllecTBOBanu 4o obpasoBaHuNs NepyaHCKOro rocyAapcrea, COXpaHsALLmMe CBO
COBCTBEHHYIO KyNbTypy, 3aHUMaIOLLNE KOHKPETHYIO TEPPUTOPUIO U NpU3HatoLme cebs
TakoBbIMU. K HMM OTHOCATCA Hapoabl B 4OOPOBOSLHON U30MALUK UNU TE, C KOTOPbIMU He
YCTaHOBIEHbI KOHTAaKTbI, 8 Takke CenbCkue U KOPeHHbIe OOLWNHBI. TEepMUH «KOPEHHbIE»
OoXBaTblBaeT M MOXeT ObITb NCNOMb30BaH B KA4Y€CTBE CUHOHMMA CIOB «abopureHHbIey,
«TPaAVLUMOHHbBIE», KATHUYECKMEY, KMPEAKOBbIEY», KUCKOHHbIE» UMW APYror hOpMbl MOAO0GHbIX
CnoB».

Ewe ogHMM TepMUMHOM SBNSieTCSt TEPMUH «abopureHHble». OKcopackuii croBapb
onpeaensaeT TEPMUH «abopureHHble» kak (1) «[...] noan, pacTeHus n KMBOTHbIE: obuTatolmne
WY CyLLECTBYIOLLME Ha 3eMSie C APEBHENLLMX BPEMEH; CTPOro UCKOHHbIE, KOpeHHbIeY; (2) «]...]
HacensBLIMe CTPaHy UM 3aHMMaBLLME ee A0 NpUXoLa eBPONenckUX KOSTIOHUCTOB U TeX, KOro
OHM npuBenu ¢ cobony; (3) npuHagnexaine abopureHam MM camomy paHHEMY U3BECTHOMY
HaceneHuo Tepputopun; u (4) «[...] nmerowwne oTHoLIEHME K abopureHam ABCTpanuu unm nx
A3blkaM, NTMOO XapaKTepHbIe ANSA HUX».

B ctaTtbe 35 KoHcTuTyummn KaHagbl oTmevaeTcs, 4To «|...] KopeHHble Hapoabl KaHaabl
BKMOYAOT MHAenUeB, MHyMTOB N MeTucoB KaHaabl». B 1996 r. KaHagckas Koponesckas
KOMMCCUSA NO KOPEHHbIM HapoJaM CaMOCTOATENbHO onpeaenuna CBoo Lernesyto rpynny
cnegyoowmm obpasoM: «... OpraHMyeckue NosIMTUYECKNE N KyNbTypHble 0bpa3oBaHus,
KOTOpbIE NCTOPUYECKN BOCXOAST K KOPEHHbIM Hapogam CeBepHONn AMEPUKU ...».

73 Cwm. no ccoinke: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.
4 Cwm. no ccoinke: http://www.undp.org/content/undp/en/homel/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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http://www.undp.org/content/undp/en/home/librarypage/environment-energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html
http://www.undp.org/content/undp/en/home/librarypage/environment-energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html
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KopeHHbIMK SiBNsitOTCSt Te 0BLWMHbI, HApoAbl U HaLMKM, KOTopble, 06naaas MCTOPUYECKON
NPEEMCTBEHHOCTbIO C 06LLECTBAMM, NONYYMBLUMMW Pa3BUTUE HA UX TEPPUTOPUSX 4O
BTOPXKEHMS! UINN KOJIOHU3aLMK, CHMTAIOT cebsl OTNMYHBIMU OT APYrUX CEKTOPOB O6LLECTB,
KOTOpble B HACTOsILLIEE BPEMS FOCMOACTBYIOT Ha 3TUX TEPPUTOPUSIX UMK YaCTAX 3TUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAOT HEAOMUHMPYIOLLME cekTopa obLiecTBa U
peLnTEeNbHO HAaCTPOEHbl Ha COXpaHeHWe, pasBuTMe 1 nepedady 6yayLmnm NokoneHnsM nx
WNCKOHHbIX TEPPUTOPUIA N 3THUYECKON CaMOOBLITHOCTU B KAYECTBE OCHOBbI A1 AanbHENLLIEro
CyLLLeCTBOBaHMS Kak HAapO40B B COOTBETCTBUM C MX COOCTBEHHbLIM KyNbTYPHLIM YKIaaoMm,
coumanbHbIMU UHCTUTYTaMM U NPpaBOBbLIMU cucTeMamm ™.

HapyweHue npaB

CornacHo topugmnyeckomy crioBapto bnaka HapyLleHveM npae siBNAeTCA AeNCTBUE,
NpenaTCcTBYyOLLEE peann3aumm O4HOMo N3 UCKMYNTENbHbIX NpaB Bnagenbla npasa
WHTennekTyanbHon cobcTBeHHoCcTU. CoBCTBEHHO B cdhepe aBTOPCKOro npasa M CMEXHbIX NpaB
HapyLleHnem npas ABNASieTCA 4eNCTBMNE, OCYLLIECTBIIEHHOE B OTHOLLEHUN NPOU3BEAEHUS,
OXpaHAEMOro aBTOPCKMM MPaBoOM UK SBMAIOLLIErocsi 0GBEKTOM CMEXHbIX npas, 6e3
paspeLleHnst BnagernbLa aBTOpCKOro npasa uUnm COOTBETCTBYHOLLUX CMEXHbIX NpaB

B Cny4asix, korga TpedyeTtcs nonyyeHne Takoro paspelueHnsa. OTBeTCTBEHHOCTb 3a HapyLueHue
NpaB MOXET CyLLECTBOBATb HE TOJIbKO HA OCHOBE NPSIMOM OTBETCTBEHHOCTHM (3a COOCTBEHHO
COBEpLLUEHHOE HECAHKLNOHNPOBAHHOE AESAHNE), HO N Ha OCHOBE «OTBETCTBEHHOCTU 3a
cofencTene» unm «cybecuamapHom OTBETCTBEHHOCTU» 76,

YcnoBwus in-situ

B cootBeTcTBMM CO cTaTbern 2 KoHeeHyuu o buonoaudeckom pazHoobpasuu (1992 r.):
«Ycnosus In-situ» 03Ha4aloT yCnoBUs, B KOTOPbIX FEHETUYECKNE PEeCYpChbl CYLLECTBYIOT B
9KOCMCTEMAX 1 NPMPOOHON cpeae obuTaHus, a B criydae JOMAaLLUHUX UK KyNbTUBMPOBAHHbIX
BMOOB B TEX MECTax, rge OHu npuobpenn cBon OTNMYMUTENbHbIE CBONCTBA.

HemartepuanbHoe KynbTypHOe Hacnegue

CornacHo topugundeckomy cnosapto brnaka «HematepmanbHbii» 03Ha4YaeT «He NMEHOLLUIA
dmamyeckon hopMbl». B NPOTUBOMNONOXKHOCTL EMY CMOBO «MaTepuarbHbINy onpenenseTcs
KaK «umeroLwmin nnn obnagatowmnn pmsmyeckor opmoin; Morywmi 6biTb 0Cs3aeMbIM U
BUANMbBIM; PasnMyYUMbIA Ha OLLYMNbY.

«HemaTepunanbHoe KynbTypHOe Hacreave» onpeaeneHo B KoHseHyuu 06 oxpaHe
HemamepuasnbHO20 KyribmypHo2o Hacredus (2003 r.) OpraHmsauun O6beanHeHHbIX Haumi no
Bornpocam obpasoBaHus, Hayku u KynbTypbl (FOHECKO) kak «obblyan, dhopmbl npeactaBneHns
N Bblpa)KeHWs1, 3HaHWS U HaBbIKW, — @ TakKe CBA3aHHbIE C HUMW UHCTPYMEHTbI, NpeaMeThl,
apTedakTbl U KyNbTypHbIE NPOCTPAHCTBA, — MPU3HaHHbIE coobLLecTBaMu, rpynnamm u, B
HEKOTOPbIX CriyyYasax, OTAENbHbIMU NMLAMM B KA4eCTBE YacTh UX KyrbTYpPHOro Hacneaus.
Takoe HemaTepuarnbHoOe KyrnbTypHOe Hacneaune, nepegaBaeMoe OT NOKOSIEHWUS K NMOKOSIEHUIO,
NOCTOSIHHO BOCCO3aeTcsl coobLiecTBamu 1 rpynnamMu B 3aBUCMMOCTU OT OKpYXXatoLen nx
cpenbl, X B3aMMOLENCTBUS C NPUPOAON U UX UCTOPUKN U POPMUPYET Y HUX YYBCTBO
CaMOBbITHOCTU U NPEEMCTBEHHOCTW, COOENCTBYS TEM CaMblM YBAXXEHUIO KyIbTYPHOrO
pa3Hoobpa3unsa 1 TBopyecTBy Yenoseka. [ns uenen HacTosawen KoHBEHL MM NpUHMMaeTCst BO
BHVMMaHWE TONbKO TO HEMaTtepuanbHoe KynbTypHOe Hacneane, KoTopoe CorflacyeTcs C
CYLLIECTBYIOLLMMUN MEXAYHAPOAHO-NPaBOBbIMM akTaMu Mo npasam Yenoseka 1 TpeboBaHMAMM

75 Mopkommcena OOH no npeaynpexaeHnio QUCKPUMMHALMMN 1 3aLmUTe MEHBLUMHCTB U ee uccriegoBaHne
npobnembl AUCKPUMUHALMKN KOPEHHOTO Hacenenus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

76 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO Nnpaea 1 CMEXHbIX NpaB U
["noccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», cTp. 293.
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B3aMMHOrO yBaXkeHus Mexay coobLiecTsamu, rpynnaMmm 1 OTAeNbHbIMU NULaMn, a Takke
YCTOMYUBOrO pasBUTUS».

KoHBeHUUA rnacuT Takke, YTo «kHemaTepuarnbHoe KyrbTypHOEe Hacnegue» nposiBnsdercs, B
4YaCcTHOCTW, B crieayowmx obnactsax: (a) yCTHble Tpagnumnm n oopMbl BbipaXXeHWs, BKIToYas
A3blK B KAYECTBE HOCUTENSA HEMATEpPUanbHOro KynbTypHOro Hacnegus; (b) ncnonHutenbckne
nckyccTBa; (c) obblvaun, obpsabl, npasgHecTsa; (d) 3HaHus 1 obblvan, OTHocALMECs K Npupoae
1 BCeNneHHou; (e) TpaanumMoHHbIE pemecna.

LlenocTtHOCTbL

lMpaBo Ha LLenoCTHOCTb — 3TO NPaBO Ha NpPeaoTBpaLLEHNE HECAHKLMOHMPOBAaHHbIX Nepeaenok n
nameHeHuii nponsBeaeHus’’. Mocne nepecmoTpa B 1949 r. Ha koHdepeHumn B Bproccene
GepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00oxXecmeeHHbIX rpoussedeHud (1971 r.)
B TEKCT cTaTbM 6bis Obina gobasneHa popmMynmnmpoBka o0 3anpeTe NPoYMx nocsaraTenbCTB Ha
yKa3aHHOe npounssefeHne, KoTopble HaHeCyT yuwepb YyecTn unu penytaumm asTopa.

PYKOBO,CIHLI.WIe npuHUUNbI B ob6nacTtu MHTeﬂﬂeKTyaﬂbHOIﬁ COOCTBEHHOCTM NO Aoctyny n
COBMEeCTHOMY NOoJib30BaHUIO Bbirogamum

HaunHas ¢ nepson ceccun, MKI'P nogaepxusan paboTy, HanpaBreHHyo Ha pa3paboTKy
pykoBoaswwmx npuHumnos BOUC B obnactu nHTennekTyanbHOW COGCTBEHHOCTM NO AOCTYNY U
COBMECTHOMY MCNOSb30BaHMIO Bbirod. Bbino npeanoxeHo, 4Tobbl 3T pykoBoasALwmMe NPUHLIMNGI
ObINN OCHOBaHbI Ha CUCTEMATMYECKOM 0630pe AEeNCTBYIOLMX N TUMOBbLIX KOHTPAKTHbIX
cornatweHunn B gopme 6a3sbl gaHHbix BOUC, cogep:kallen cornaleHus B oonactu
BGuopasHoobpasms, cBA3aHHbIE C JOCTYNOM U COBMECTHBIM UCMONb30BaHNEM BbIroa .

MepBbIi NPOEKT™ Bbif NOATOTOBIIEH C Y4ETOM ONepaTUBHbLIX NPUHLMMOB, onpeaerneHHbix MKITP
Ans pas3paboTky Takmx pyKOBOAALMX NPUHLMNOBEY, ITOT NpoekT 6bin no3xe 0O6HOBMEH C
y4yeToM uenen cemHaguaton ceccum MKITP8?,

Llenb pykoBOASALLMX NPUHLMNOB B 061acTu MHTENNEKTyarnbHON COOCTBEHHOCTM Ara AOCTyNa u
COBMECTHOrO Nonb30BaHWs BbiIro4aMuy 3akioyaeTcsl B OKa3aHum NoOMOLLY NpoBangepam u
nony4aTensim reHeTUYeCKNUX pecypcoB, B npoLiecce obcyxaeHns, paspaboTkv U NoAroTOBKM
MPOEKTOB 3MEMEHTOB B3aNMOCOrIaCoOBaHHbIX YCNOBUIA AN OCTYNa K reHeTUYECKMM pecypcam
N COBMECTHOrO Nosb30BaHus Bbirogamvi. OHW MNMACTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMU MOTYT CTONKHYTbLCS MPOBavAepbl 1 nonyyateny npy obCyXaeHUn cornatleHms,
KOHTpaKTa unu nuueHsnm. PasHoobpasve HaumoHanbHOro 3akoHoA4aTeNbCTBA U NPaKTUYECKMX
MHTEPECOB NpOoBaigepoB 1 nosyyaTenein MoxeT NPMBECTU K LUMPOKOMY AnanasoHy
BO3MOXHOCTEW Bblbopa npu 06Cy>KAeHUN U NOATOTOBKE NPOEKTa pearbHbIX NOMOXEHWNA.
MoaToMy pykoBOASLLME NPUHLMMNBI MOTYT OKa3aTb NOAAEPXKKY NpoBanaepam 1 nonyyartensim B
obecrneyeHnn paBHONPaBHOIo 4OCTyNa 1 COBMECTHOIO NoJb30BaHWUs BbiIro4amMu Ha
B3aMMOCOIIacoBaHHbIX YCMOBUSIX, HO HE NpeaycMaTpuBaTtb OaHY Moaerb UM Habop
BapVaHTOB.

m Cm. Cam PuikeTcoH n IxenH C. MmH3bypr, MexxayHapogHoe aBTOPCKOe NpaBo U CMEeXHble MpaBa — B paMKax u
3a pamkamu BepHckon KonseHuuun, Oxford, Vol. |., ctp. 602.

8 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

79 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (FT'eHeTnyeckne pecypcbl: MNpoekT pyKoBOASALWMX NPUHLMUMOB B OTHOLLEHUM
[ocTtyna v cnpaBeAfiMBoro COBMECTHOIO MOMb30BaHUA Bbirogamum).

80 Cwm. onepaTuBHble npuHumMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, ctp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/12 (TeHeTu4eckne pecypchl: poekT pykoBOAALLMX MPUHLIAMOB B
OTHOLLEHMM OCTYyMa U CNpaBeAIMBOro COBMECTHOIO MONb30BaHUS BbIro4aMu: OOHOBIEHHbI BapuaHT).
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Kpome Toro, HU4YTO B 3TUX PYKOBOASALLMX NPUHLMMAX HE AOMKHO UCTOMKOBbLIBATLCS Kak
3aTparuBaLLee CyBepeHHbIE NpaBa rocy4apCTB Ha UX NPUPOAHBLIE PECYPChI, BKINOYas UX
NpaBO YCTaHABNMBAaTb YCIOBUS U MOMOXEHNSA AN AOCTyNna 1 COBMECTHOrO MOSb30BaHUSA
Bbirogamu. PykoBoasime npuHUmbl AOIMKHbI BbiTb TONBKO 40GPOBONBHLIMU U
unnocTpatuBHbiMU. OHU He NpefHa3HaYeHbl 451 3aMeHbl COOTBETCTBYHOLLENO
MeXOyHapoaHOro, PErMoHarnbHOro 1 HaUMOHanNbHOro 3akoHoAaTenbcTBa®?,

TpaanLMOoHHbIE 3HAHUS YacTo CBSI3aHbl C FeHETUYECKUMIW pECYpCaMU, U 3TO MOXET AaTb
LIeHHOe NpeacTaBneHne 0 TOM, Kak FeHETUYECKME PECYPChl MOXHO COXPaHUTb, NoaaepXkatb U1
“cnonb3oBaTh Ha 6naro YyenoseyecTBa®®. PykoBoasLMe NpUHLMNBI TaKKe pacnpocTpaHsATCS
Ha TPaAWLUMOHHbIE 3HaHWS!, CBSA3aHHbIE C reHeTMYecKUMI pecypcamm®s,

MexayHapopaHas nateHTHas knaccudumkauus (MIK)

MexgyHapogHasa nateHTHas knaccudumkauunsa (MIK) onpegensercs kak «mepapxudeckas
cucTema, B KOTOPOM BCA TEXHMKA B LIeNOM NoApasfeneHa Ha psif pa3aenos, Kaccos,
NOAKNAaccoB 1 rpynn.

Knaccudukaumsa cosepLueHHO Heobxoauma Ans noncka NnaTeHTHbIX AOKYMEHTOB B npouecce
onpeaeneHnst «NpeawecTBYOLWErO YPOBHS TEXHUKM» &,

MIK 6bina yupexageHa Ctpacbyprckum cornaweHmemM o MexayHapogHowm naTeHTHOM
knaccudpmkauum (1971 r.) Cratea 2(1)(a) npegycmatpmaet, 4To «Knaccudukaumnsa BKAOYaET:
(i) TekcT, paspaboTaHHbIA COrnacHoO NonoXxeHnsiMm EBponenckom KOHBEHL MM NO
MexayHapoaHou knaccudukaumm naTeHToB Ha n3obpeTteHnst oT 19 aekabpa 1954 r.
(HasbiBaeMou HUXxXe «EBponerickas KOHBEHLMSI»), KOTOPbIA BCTYNUN B cuny 1 6bin onybnunkosaH
"eHepanbHbIM cekpeTapem EBponeinckoro Coseta 1 ceHTsa6psa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYMNWUMM B CUITy COrMacHo crtatbe 2(2) EBponenckon KOHBEHLMM A0 BCTYNNEHUS B
cuny Hactoswero Cornawenus; (iii) n3amMeHeHus, BHECEHHbIe BNOCNeACTBMM B COOTBETCTBUN
CO CcTaTben 5, KOTopble BCTYNaKT B CUITY COrMacHO MOSIOXKEHNAM CTaTby 6».

MexxayHapoaHbIi 4OrOBOP O pacTUTeNbHbIX FeHETUYECKUX pecypcax Afsi Npou3BoACTBaA
NpoAoBONLCTBUA U BEAEHUA CEeNIbCKOro XOo3AnCcTBa

Me>xgyHapoaHbI JOrOBOP O pacTUTESNbHbBIX FTEHETUYECKUX pecypcax Ans Npon3BOACTBa
NPOAOBONLCTBMA U BeeHus cenbckoro xosanctea (MAMPPICX) 6bin npuHAT TpuauaTtb
nepson ceccuen MNpoaoBONbCTBEHHON U CENTbCKOXO3ANCTBEHHON opraHmn3auunen
O6beanHeHHbIx Haunin 3 Hos16ps 2001 r. n Bctynun B cuny B 2004 r. Llenbto gorosopa
anaTcs: (1) npusHaHne orpoOMHOro BKaga, KOTOpbI BHOCAT hepMepbl B NOBbILLEHWE
pa3Hoobpa3una KynbTyp, KOTOPbIMW NUTAKOTCA NOAN BO BCeM MUpeE; (2) co3gaHue rnobansHon
cuctembl ang obecnedeHnss goctyna epmMepoB, CENEKLNOHEPOB U YYEHBIX K paCTUTENbHbLIM
reHeTU4EeCKMM Matepuanam; u (3) obecneyeHune pacnpegeneHns Boirog, Nosyvyaemblx
peLmMnueHTamMmm oT UCMOMNb30BaHUA PACTUTESbHbIX reHeTuYecknx matepmanos®®.

MN3obpeTaTenbLCcKkui ypoBeHb

N3o06peTaTenbCckmin ypoBeHb (Takke onpegenseMblil Kak «HeOYEBUOHOCTbY ) ABNAETCA OAHUM
N3 KpUTEPMEB NATEHTOCMOCOBHOCTU, CBA3AHHbIN C BOMPOCOM O TOM, BbIno nn n3obpeteHne
O4eBUAHBLIM Ans Nvua, obnagatoLlero o6bluHbIMY 3HaHUSIMK B laHHOW obnacTn®.

82 Tam xe.

83 Tam xe, CTp. 4 NpUNoxeHus.

84 Cm. nokymeHT WIPO/GRTKF/IC/44/INF/12.

85 moccapuit BOUC Ha noptane PATENTSCOPE.

86 Cratba 1 MOMPPICX.

87 CnpaBoyHunk BONC no uHtennekTtyansHon cobctBeHHOCTU, nybnukaumnsa BONC Ne 489 (E), 2008 r., cTp. 20.
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B cooTteetcTBMM co cTaThern 33 PCT 3aaBneHHoe nsobpeTeHne cuntaeTcs COOTBETCTBYHOLLMM
n3obpeTaTenbCKOMy YPOBHIO «E€CMN OHO, NMPUHMMAas BO BHUMaHWE NpeaLlecTBYOLWMIA YPOBEHb
TEXHUWKN, KaK OH onpeaeneH VMHCTpyKumen, Ha yCTaHOBIEHHYHO COOTBETCTBYHOLLYIO ATy He
ABNSAETCS OMEBMAHbIM ANS CneunanncToB B JaHHOW 06nacTmy.

B cTatbe 56 Egponetickoli nameHmHou KkoHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenennsa. B Pasgene 35 U.S.C. 103 ucnonbayeTtcs 3KBMBANEHTHbLIN TEPMUH
«HEOYEBUOHbIN 0OBbEKT» 8.

JInueH3noHHbIe cornaweHus

INMUEH3VOoHHbIE cornalleHns onpeaensaTcs Kak cornalleHus, npegycmaTprsatoLme
onpefeneHHoe paspeLLeHHOe UCMOoNb30BaHNE MaTepuaros Uy Npa., KOTOPbIE YNONTHOMOYEH
npenocTaBnsATe NpoBakaep, HanpyuMep, CornalleHust O NMLEH3MPOBAHNM UCTOSb30BaHNS
reHeTUYECKMX PECYPCOB B KAYECTBE HayYHO-MUCCIe0BaTENbCKUX CPEACTB, UMK O
NULEH3MPOBaHUM UCMOSNb30BAHNUSA B3aVMOCBA3aHHbIX TPAAMLMOHHBIX 3HAHWUI UK APYrMX NpaB
MHTennekTyansHon co6cTBeHHOCT.

OrpaHunyeHus

CornacHo 1opuanyeckomy criosapto braka, «orpaHuyeHne» o3HavaeT akT YyCTaHOBMNeHUs
orpaHuUYeHuit; Ka4ecTBO, COCTOSIHME UMK YCNOBUE OrpaHNYeHUs!, OrpaHNYMTENbHYIO MEpYy.
CroBo «OrpaHUYeHuns», UCNosib3yemMoe Hapsay CO CIIOBOM «UCKITHOYEHUS», 03HaYaeT
«rpaHuubl» unu «npegensi»®. [1na coxpaHeHus Haanexaiiero 6anaHca MHTEpPecoB
npaBooGnagaTenen 1 nonb3oBaTenei OXpaHseMbIX NPOM3BEeAEHNIN 3aKoHbI B 06ractu
aBTOPCKOro npasa MOryT npeaycMaTpuBaTh onpeaeneHHbIe orpaHnYeHnst UMYLLIECTBEHHbBIX
npaBs — Criy4aun, B KOTOPbIX OXpaHsieMble NPOoM3BeAeHNs MOryT 1CMONb3oBaThes 6e3
paspelleHusa npasoobragatens v Npy ycroBumM BbiMnaTthl KOMMeHcaum unm 6es aToro
ycnosua®'.

B bepHckol KoHgeHyuu 06 oxpaHe niumepamypHbIX U XyO0KEeCMBEHHbIX npou3gedeHul
(1971 r.) copepxatcst yCnoBusi, B COOTBETCTBMM C KOTOPbIMY NMpaBa aBTOPOB MOTYT ObITb
OrpaHuYeHbl, B CBA3M C YeM MOXET ObiTb paspelueHo cBoboaHOE UCMONb30BaHMe
npou3BeaeHnin®?,

[nsa onpegeneHuns ycrnoBuin, B COOTBETCTBUUN C KOTOPbIMU MOXET ObITb BBEAEHO OrpaHu4eHmne,
pa3paboTaHa TpexcTyneHyartas nposepka®. 3Ta npoBepka Takke NpegycMoTpeHa B cTatbe 13
CoenaweHusi BcemupHol mopzaosoli opeaHusayuu (BTO) no mopeoebim acriekmam ripas
uHmennekmyasnbHou cobcmeeHHocmu (1994 r.) (Cornawenne TPUMC), ctatbe 10 [Jozosopa
BOUC no asmopckomy rnpasy (OAlN) B kayecTBe NPpOBEPKM AN UCKITHOYEHUI U OrPaHUYEHNIA
BCEX MMYLLECTBEHHbIX NPaB B pamkax aBTopckoro npaesa. B ctatbe 16 dorosopa BOUC no
ncnonHeHmsm un poHorpammam (AP) ata npoeepka pacnpocTpaHseTcsl Ha npaea
MCNOMHUTENEN U Npou3BoauTenein (OHOrpamMm, KOTopble OXBaTblBAeT AaHHbIN AoroBop®.

88 Cwm. pasgen 35 Ceoaa 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 Cwm. pokymeHT WIPO/GRTKF/IC/44/INF/12.

90 MccnepnosaHue «McknoyeHust u orpaHUYeHrst B aBTOPCKOM NpaBe U CMEXHbIX NpaBax», NoAroTOBMEHO
Mbepom CupuHennu, WCT- WP PT/IMP/1, 1999 r., cTp. 2.

91 Pasnen Beb-canita BONC, nocesiLLeHHbIN aBTOPCKOMY NPaBy Y CMEXHbLIM NpaBaMm:
https://www.wipo.int/copyright/en/limitations/index.html.

92 MyHkT 1 cTaTby 10.

93 MyHKT 2 cTaTby 9.

94 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO Nnpaea 1 CMEXHbIX NpaB U
["noccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMeXxHbIM npaBam», BOUC, ctp. 313.
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CornaweHus o nepegaye matepuana

CornaweHunst 0 nepegaye maTepuana npeacraBnaoT cobor cornaleHuns, ICnonb3yemble B
KOMMEPYECKMX M aKkageMUYEeCKUX NapTHEPCKMX HAYYHbIX NCCreqoBaHNsAX, BKIOYAOLLNX
nepegady 6GMonornyecknx MaTepuanos, Takmx, Kak 3apoAbilieBas nNnasMma, MMKPOOpraHMambl
KINeTouHble KyNnbTypbl C LeNbio 06MeHa Matepuanamm mexay npoBangepoM v nonyvyaTenem um
onpeaeneHne ycrnoBui 4oCTyna K rocy4apCTBEHHbIM KOMNEKLNSAM 3apOAbILLEBON Nia3Mbl,
CeMeHHbIM POHAaM UMK reHeTUYeckuM pecypcam in situ®®. BOWC paspabotana 6a3y aaHHbIX
cornaweHui B obnactn 6uopasHoobpasnsi, UMEILLMX OTHOLLEHME K JOCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrog, COAEPKALLMX KOHTPAKTHbIE MOMOXEHUS, Kacatowmecs nepegaydm u
MCMONb30BaHNA reHeTn4Yecknx pecypcos®. MpoaoBONbLCTBEHHASA U CENbCKOX03ANCTBEHHAS
opraHmnzaumsa (PAO) paspabortana u npuHsna B 2006 r. CtaHgapTHOe cornalleHune o
nepegade matepuana (CCIIM), Heobxoanmoe ansa peanusauun MexayHapoaHoro gorosopa o
pacTUTEmNbHbIX FEHETUYECKNX pecypcax Ansi NpoM3BoACTBa NPOAOBONLCTBUSA U BEAEHUSA
cenbckoro xo3sancTea (2001 r.)%7. B npunoxeHun | K BOHHCKMM pyKOBOAALWMM NpUHUMNAM
no o6ecnevyeHno 4OCTyna K reHeTU4EeCKUM pecypcam U COBMECTHOrO UCMOJb30BaHUs Ha
cnpaBeanMBOM U paBHOW OCHOBE BbIroA OT UX NPUMEHEHUA CoaepXKaTCs ANeMeHTbI AN
BKIIOYEHNSA B COrMalleHns 0 nepegadye Mmatepuanos.

MuHumym gokymeHnTaumm PCT

B cooteetcTBMM € (Noccapmem TepmmHoB PCT, MUHUMYM SOKYMEHTaUMM MOXET onpeaenaTbes
KaK « JOKYMEHTbI, B KOTOPbIX MEXAYHapOaHbIN MOUCKOBbIA OpraH AOMKEeH OCyLLEeCTBNATb MNOUCK
COOTBETCTBYIOLLEro NPeALleCTBYOLLEro YPOBHS TEXHUKN. OTO TakkKe OTHOCUTCS K opraHam
MEeXOYHapo4HOW NpeaBapuUTEnbHON SKCNEpPTU3bl AN Lenen NpoBeaeHns SKkCnepTmabl.
[okyMeHTauna BKtoYaeT HEKOTOpbIe ONy6nmMkoBaHHbIE NATEHTHbIE AOKYMEHTbLI U HENATEHTHYHO
nutepaTypy, COAepXaLlycs B cnncke, onybnmkosaHHom MexayHapogHbiM 6t0po. MuHumym
[AOKyMeHTauun nepeyncneH B npaeune 34 NHcTpykummn k PCT» %,

B PykoBogsimx npyHUMnax gnsi npoBegeHns MexayHapoaHoro novcka no npoueaype PCT
MUHUMYM OOKYMEHTaLMK AN MEXAYHAPOAHOro NoMcka onpeaensieTcs Kak «nogbopka
OOKYMEHTOB, OpraHM3oBaHHas B cUCTeMaTmnyeckon gopme (Mnm 4oCTynHas UHbIM
cuctemaTmyecknm obpasom) ons uenen npoBeeHns nomcka B COOTBETCTBMM C OTHOCALLMMCS K
006BbEKTY coaepkaHmeM LOKYMEHTOB, KOTOpbIe NPeACTaBnsoT co6on rnaBHbIM 0b6paszom
NaTeHTHbIE LOKYMEHTbI, AOMOSIHEHHbIE PAAOM CTaTen U3 NEPUOANYECKUX N3AAHUIA U OPYTUX

BUAOB HENATEHTHOWN NUTEpaTypbi» .

B despane 2003 r. Ha cegbmon ceccumn 3aceganHma MexayHapoaHbix opraHoB B pamkax PCT
6b1N10 4OCTUMHYTO CornalleHne B NPUHUMNE O TOM, YTO JOKYMEHTauUMs No TpaanLMOHHbIM
3HaHMAM O0SMKHA ObiTb BKIIOYEHA B YacTb MUHUMYMa SOKymeHTauumn PCT, oTHocALyrOCS K
HenaTeHTHon nutepatype'®. Hanpumep, B fokyMeHTe « MUHUMYM gokymeHTaumn PCT —
Cn1cok Nnepnoanyecknx n3gaHni: nepuoanyeckne n3gaHusl, UCnosb3yemMble 4ns novcka u
aKkcnepTusbl» NHAMACKUIA XypHan TPagauLNOHHbBIX 3HaHUN U Kopenckui xxypHan TpaguumMoHHbIX
3HaHWM onpefenexbl Kak HenaTeHTHasa nuTepaTypa.

95 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12.

9% Cwm. no ccoinke: https://www.wipo.int/tk/en/databases/contracts/index.html

97 CMm. no ccbinke: http://www.fao.org/3/a-be623e.pdf

98 Cwm. no ccobinke:  https://www.wipo.int/pct/en/texts/glossary.html#M

99 MyHkT 1X-2.1 PykoBOAALWMX NPUHLMINOB ANS NPOBEAEHMS MeXayHapoAHOro noucka no npouenype PCT
(oenctByeT ¢ 18 ceHTAOpst 1998 r.).

100 Munumym gokymenTauuu PCT, gokymeHT PCT/MIA/9/4.
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MeHbLIUHCTBO

CornacHo topuanyeckoMy criopapto bnaka TepMUH «MEHbLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpble HEKOTOPbLIM 06Pa3oM OTNMYaTCS OT GONbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMK
nHoraa obpallarTca HeOAMHAKOBO.

MeHbLUMHCTBOM SIBMSIETCS rpynna, B YACNIEHHOM OTHOLLEHUM YCTynatowas 6onbLUIMHCTBY
HaceneHys rocyaapcTea M HaxoAsLWascs B HEAOMUHMPYIOLLEM MONOXKEHUN, YTeHbl KOTOPOi
obnagalT 3THUYECKMMU, PENUIMO3HLIMU UM S3bIKOBLIMU XapaKTepUCTUKaMm, OTIIMYHBIMU OT
XapaKTepPUCTUK OCTaNbHOrO HAaCENEeHWs!, M KOTOPbIE UCMbITLIBAKOT YyBCTBO CONMUAAPHOCTHU, Aaxe
€CIN OHO He NPOSBSETCS ABHO, HaNpaBleHHOe Ha CoOXpaHeHWe KX KynbTypbl, Tpaavumi,
penurim unu s3bika o’

B cooTBeTcTBUM C [Jeknapaumen o npaBax nuu, NpuHaanexawmx K HaumoHanbHbIM Unm
3THUYECKNM, PESTUIMO3HBbIM M S3bIKOBLIM MeHbLUMHCTBaM (1992 r.), nuua, npuHagnexaiwume K
MEHbLUMHCTBaM, MMEIOT NPaBO NONb30BaTbLCA JOCTOAHUSIMM CBOEN KynbTypbl 6e3
BMeLLaTenbCTBa UMM AUCKPUMUHALMK B Kakoi 6bl To HM 6bino dopme’®?. Mocynapctea
OXPaHAT Ha UX COOTBETCTBYIOLLMX TEPPUTOPMUSAX CYyLLLECTBOBAHME U CAaMOBbLITHOCTb
HaUMOHanbHbIX UM 3THUYECKNX, KYNbTYPHbIX, PENTUTMO3HbIX U A3bIKOBbIX MEHBLUNHCTB 1
MOOLLPSOT CO3[aHMe YCrNoBUiA ANs pa3BUTUS 3TON caMoBbITHOCTM %3,

B cooteeTcTBMM ¢ MexxOyHapoOHbIM Nakmom O epaxx0aHCKUX U rnoaumuyYecKux npasax

(1966 r.) B Tex cTpaHax, rge CyLeCcTBYHT 3THUYECKME, PENUTNO3HBIE U A3bIKOBbIE
MEHbLUMHCTBA, NMuaM, NpuHaanexalwimm K TaKuM MEHbLUMHCTBaM, HE MOXeT ObiTb OTKa3aHo B
npaBe COBMECTHO C APYrMMU YrieHaMu TOW e rpynrbl NOfb30BaTbCA CBOEN KyIbTypow,
MCNoBeAOBaTbL CBOK PENUINI0 U UCTIONHATL ee 00psiabl, @ TakKe Nonb30BaTbCA POAHBIM
A3bIKOM 104,

He3akoHHOe npucBoeHne

B obGnacTtu nHtennekryanbHOM COGCTBEHHOCTU OpManNYeCcknii crioBapb bnaka onpegensiet
«HE3aKOHHOEe NMPUCBOEHNE» KaK «OCHOBAHHbIV Ha 06LLeM npase AenuKT 3a UCMOMNb30BaHWe He
OXpaHAeMOoWn aBTOPCKNM NPaBoOM UHPOpMaLMM Unu naen, KoTopble opraHusaums cobupaet u
pacnpocTpaHsaeT ANnd n3BneYyeHms Npubbinun ¢ Lenbio HegobpOCOBECTHOM KOHKYPEHLMM C 3TOM
opraHusauumen, unu 3a KonMpoBaHWe NPOU3BELAEHUSA, aBTOP KOTOPOro eLle He nctpebosan nnm
He MONyYunn UCKIIYUTENbHBIX NPaB Ha NpounssegeHue. [...] dnemMmeHTaMmm He3aKOHHOTO
NPUCBOEHUS ABNAOTCA cneaytowme: (1) ncrew, 4OMKHO ObiTb, BNOXWUN BPeMS, EHbIM UMK
ycunusa ana cbopa nHgopmauuu, (2) oTBETYMK, AOMKHO BbiTb, NONy4Ynn nHpopmaumo 6e3
KaKkunx-rnmbo aHanornyHbIX BNOXeHWUN, 1 (3) uctew, AOMKHO BbiTb, MOHEC KOHKYPEHTHbIN yLlepb
BBMAY NO4OOHbIX AENCTBUIN OTBETUYMKAY.

101 dpaHyecko Kanoptopwu, 6biBlwmnin CneuunaneHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcs Autep

KyrenbmaHH B paboTe «OxpaHa nuu, npuHagnexalimx K MEHbLUMHCTBAaM, U KyNbTypHOro pasHoobpasusi
KOPEHHbIX HapodoB» noAa pea. A. doH Borganau n P. Bonbddpym, KOpuanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

MyHkT 1 cTaTtbn 2 [leknapaumm o npaBax nuu, NpUHaanexalmx K HaunoHanbHbIM U STHUYECKUM,
PENUIMO3HbIM U 13bIKOBbIM MEHBLUMHCTBAM, NPUHATON pesontoumnert 47/135 NeHepanbHoi Accambnen ot 18
nekabps 1992 r.

MyHkT 1 cTatbn 1 [eknapaumu o npaBax nuu, NpYHaanNexalwmx K HauMoHarnbHbIM U 3THUYECKUM,
pPEenuUrmo3HbIM U S3bIKOBbIM MEHBLUMHCTBAM.

CraTbs 27 MexayHapoaHOro nakTa o rpaXKaaHCKMX U MONUTUYECKMX NpaBax, NMPUHSATOrO 1 OTKPLITOro ANng
noanmcaHusi, patudmkaumm n npucoegmHeHns pesontoumnen MeHepansHo Accambnen 2200A (XXI) ot

16 pekabps 1966 r., BctynueLwero B cuny 23 mapta 1976 1.

102

103

104
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[lenvikT B CBA3M C HE3aKOHHbIM MPUCBOEHMEM SAABMAETCA YacTbio 3aKOHOAATENbCTBA O
He406GPOCOBECTHON KOHKYPEHLMM B CUCTEME MPELEeHTHOro npaea. TakuM obpasom,
He3aKOHHOEe NMPUCBOEHME BrieYeT 3a coboi NPOTMBONPABHOE UM HEYECTHOE UCMONb30BaHne
U1 3aMMCTBOBaHME Yy)Xo COBCTBEHHOCTU, 1 4acTo UCMONb3yeTca Ans 060CHOBaHUA 1CKa B
Tex crnyyasix, korga He 6bInn HapyLLeHbl NpaBa COGCTBEHHOCTY KaK TakoBble. HesakoHHOe
MPUCBOEHMNE MOXET UMETb OTHOLLEHME K MPOTUBOMNPABHOMY 3aIMCTBOBaHUIO UMN
MOLLIEHHNYECKOMY MPUCBOEHUIO CPEACTB UM MMYLLLECTBA, KOTOPbIE BBEPEHbI OAHOMY HLLY, HO
Ha caMoM Aene npuHaanexat Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[1paBoBas CTPyKTypa oxpaHbl TpaaULMOHHbLIX 3HaHWiA B LLpu-
JTanke» (2009 r.) onpenenseT «He3akoOHHOE NpUCBOEHNe» Kak «(i) npuobpeTeHne, NpuceBoeHne
UM UCNONb30BaHNE TPaAULMOHHBIX 3HAHWUI B HapyLLUEHWe NOMoXeHun aToro 3akoHa, (ii)
n3BrievyeHne Bbirogbl U3 npuobpeTeHns, NPUCBOEHNS NN UCMONb30BaHUS TPAAULIMOHHBIX
3HaHW, Korga nuuy, KotTopoe npuobpeTaeT, NnpuceBavsBaeT N UCNoMb3yeT TPaAULNOHHbIE
3HaHWS1, U3BECTHO UIU HEN3BECTHO MO MPUYNHE HEBPEXHOCTU, YTO TPaAMLMNOHHbIE 3HAHUS
661NV NPMoBpeETEHDLI, NPUCBOEHbI UMW UCNOMb30BaHbl N06bIMK HecrpaBeaIMBbLIMU CPEACTBaMU,
u (iii) opyrve BMAbl KOMMEPYECKON OeATENbHOCTU, NMPOTMBOPEYaLLme YECTHOM NpaKTuKe,
KOTOpble NO3BOMSAT U3BMEKaTb HECNPABEAIVBYHO BbIrody U3 TPAAULMOHHbLIX 3HaHMiA» 1%°,

HenpaBomepHoe ucnonb3osaHue'%

B obGnacTtn nateHTOB topuanyecknii crnoeapb bnaka onpegensiet «HenpaBoMepHoe
NCNONb30BaHME» KaK «MCMNOSIb30BaHWe NaTeHTa Unum ¢ Lenbio NPOoAreHns 4encTBns
UCKINIOYNTENBHOrO NpaBa Ha He3anaTeHTOBAHHbIE TOBAPbI, UMW C Lefbo HapyLLIEHUS
AHTUTPECTOBCKOro 3akoHogaTenbcTBay». B uenom, topugnyeckuin cnosapb bnaka rnacur:
«HenpaBuibHOE UCMNOSb30BaHWe, HENPEeAYCMOTPEHHbBIM UNN HENpeaABUAEHHBIM 06pa3oM».
CnoBapwu onpeaensitoT HeNpaBoOMEPHOE MCMONb30BaHWE Kak HENPaBUITbHOE, HEBEPHOE UK
HeHaanexalee ucnonb3oBaHve, Mo HenpaBunbHOE NpUMeHeHre. HenpaBomepHoe
MCNonb3oBaHe MOXET Takke 03HavyaTb HeHagnexatlee unvm YpeamepHoe npumeHeHne, NMbo
OEVNCTBUSI, KOTOPbIE N3MEHSIKOT NPUCYLLYHO LENb UM Ha3HaYeHMe Yero-To.

N3meHeHune

M3meHeHnem aBnsieTca nepemeHa B YeM-nubo (ropugudeckuin cnosapb bnaka). 3ToT TepMuH
SIBNSIETCA CUHOHUMOM nepeaenku. B ctatbe 6bis bepHckoli KoHeeHuuu 06 oxpaHe
numepamypHbIX U XyOoxecmeeHHbIX rpoussedeHud (1971 r.) npegycMoTpeHO, NOMUMO
npoyero, NpaBo aBTopa NPOTUBOAENCTBOBaTL BCAKOMY M3BPALLEHUNIO, MCKAXXEHWUIO NN NHOMY
N3MEHEHMIO NpounseBeaeHns, CnocobHOMY HaHeCTu ywepb YecTn nnm penytauumn astopa.

105 Pabouunn gokymeHT, Bepcus oT 1 aHBapst 2009 r. «[paBas cTpyKkTypa oxpaHbl TpaguLMOHHbIX 3HaHuiA B LLpu-
JlaHke».

106 HekoTopble Aenerauumn npegnaranv 4o6aBnTb TEPMUH «HENPABOMEPHOE UCMOMb30BaHUEY B TEKCT AOKYMEHTA
«OxpaHa TpaguUMOHHbIX 3HAHWI: NepecMoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/18/5 Prov.),
Hanpumep, generauns MiigoHesnn n generauna Mekcukn. OpgHako generauus AscTpanum oTMeTuna, 4to
«HenpaBoOMepHOe MCMOoNb30BaHWe» NpeacTasnseT cobon TeEpMUH, UCNONb3yeMbI B KOHTeKcTe KoHBeHLMKN 0
Buonornyeckom pasHoobpasnm B pamkax NpoekTa TeKCTa ANs NeperoBopoB MEXAyHAPOOHOro pexvMa
[0CTyna 1 COBMECTHOIO UCNOMb30BaHNS BbIFOA, OT rEHETUYECKUX PECYPCOB U CBA3AHHBLIX C HUMM
TPaAWULMOHHbIX 3HaHWA. OH BbiN MCNONb30BaH NPUMEHUTENBHO K AEUCTBUAM, KOTOPbIE NpOoTMBOpEeYaT
CornacoBaHHbIM Ha B3aMMHON OCHOBE YCIOBUSAM, B TO BPEMS Kak TEPMUH «HE3aKOHHOE MPUCBOEHME» UMEeT
OTHOLLEHMEe NMEHHO K npnobpeTeHnto 6e3 npeasapuTensHoro o6ocHoBaHHoro cornacus. Crnosapu
onpeaensoT HenpaBoOMePHOE NCMOMb30BaHNE Kak HeNpaBuibHOE, HEBEPHOE UM HeHaanexalluee
ncnonb3oBaHne, NMbo HenpasunbHOe NpUMeHeHne. HenpaBomepHOe MCMOoMb30BaHME MOXET Takke O3HavaTb
HeHagnexatiee unm YpeamepHoe npuMmeHeHne, Nbo AeNCTBNSA, KOTOPbIE N3MEHSIIOT NMPUCYLLYIO LeMb Unn
HasHa4yeHue Yero-To.
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UckaxeHne

CornacHo onpegenennto OKcopACKOro crioBapsi aHrIMNCKOro A3blka TEPMUH K UCKAXKEHNE»
03Ha4yaeT aKT OTCeYEHMS UNN N3bATUSE YaCTN Yero-nNMbo, 0COBEHHO KHUIMN U NHOTO
OOKYMEHTA; M3MEHEHWe U YHUUYTOXEHME YacTn coaepkaHns unu saHadeHnss. B cooTBeTcTBUM
Co cTaTtben 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U XyO0XeCmeeHHbIX
rnpouseedeHuti (1971 r.) oxpaHa OT UCKaXXEHUS ABNSAETCSA OOAHUM U3 aTPUBYTOB JINYHbIX
HEeMMyLLLECTBEHHbIX NpaB aBTopa.

B3anmHoe yBaxxeHue

B npeambyne feknapauuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOE yBaXeHue
paccmaTpuBaeTCs Kak 3anor JOCTUXKEHUI, K KOTOPbIM crieqyeT CTPEMUTLCSA B AyXe
coTpygHunyectea. CornacHo onpegenexmto OKkcopacKoro crnoBapst aHrMACKOro si3blka, CrioBo
«B3aUMHbIN» OTHOCUTCS K ABYM 1 Bonee noasam, NCNbITbIBAKOLWMM APYT K APYry O4MHAKOBbIE
YyBCTBa, MeXay KOTOPbIMW CyLLEeCTBYIOT ABYCTOPOHHME OTHOLLEHWS.

B3sanmocornacoBaHHble ycnoBusa

Kpome nprsHaHus npaBa HaLMOHanNbHbIX NPaBUTENBLCTB ONPEAENSATb YCNOBUA AOCTyna K
reHeTU4eCcKnM pecypcam, NyHKT 4 ctatbn 15 KoHeeHuuu o buonoaudyeckom pasHoobpasuu
(1992 r.) npegycmaTtpumBaeT, 4TO «AOCTYM, B Cryvae ero npegoctaBneHunsi, obecnevmBaeTca Ha
B3aMMHO COrfacoBaHHbIX YCNOBUSIX U PErynMpyeTCcst NONOXEHUSIMU HAaCTOSILLIEN CTaTbUy.
McnonHutenbHbin cekpeTtapb KBP oTMeuvaeT, YTo «koHTpakTbl SBNAIOTCS Hanbonee obuien
dhopmoit perucTpaumm «B3auMHO COrfniacoBaHHbIX ycroBuii» ', B ctaTbax 41-44 BOHHCKMX
PYKOBOSALLMX MPUHLMINOB NO ob6ecneyeHUto AOCTYyMNa K reHeTUYeCKMM pecypcam U
COBMECTHOro UCnosib30BaHUs Ha crnpaBeAIMBOMA U paBHOW OCHOBE BbIro4 OT UX
NPUMEHEHUSA N3NOXEHbI HEKOTOPbIE OCHOBHbIE TPeBOBaHUSA B OTHOLLEHMN B3aUMHO
COrfacoBaHHbIX YCNOBUMN.

Cratbs 18 Haronckoro npoTokona perynmpoBaHms SOCTyna K reHeTUYECKMM pecypcam U
COBMECTHOrO MCMNOSb30BaHMSA Ha CNpaBeasiMBOM U PaBHOW OCHOBE BbIFO4 OT UX MPUMEHEHUS K
KoHBeHuuun o 6uonormnyeckom pasHoobpasum (2010 r.) cneumanbHO KacaeTcst cobnogeHns
B3aMMOCOrnacoBaHHbIX YCroBuUiA, npegycmaTpusas, 4To «1. [pun BbINONMHEHMN NONOXEHUN,
yKa3aHHbIX B noAnyHkTe (i) nyHkTa 3 (g) ctaTtbu 6 1 B cTatbe 7, kaxxgaa CTopoHa noowpseT
NOCTaBLLMKOB W MNONb30BaTeNEN reHeTUYECKUX PECYPCOB U/ TPaaULMNOHHBIX 3HAHWI,
CBSA3@HHbIX C rEHETUYECKMMU pecypcamu, BKIoYasi No Mepe HeobxoaumMocCTh BO
B3aMMOCOrnacoBaHHbIE YCNOBUs NONOXeHNUst 06 yperynmpoBaHuv CnopoB, BKovarowume: (a)
IOPUCONKLMIO, B KOTOPYIO OHU NepefanyT nobor npouecc yperynuposaHus cnopos; (b)
NPMMEHMMBIN 3aKOH; W/unn (C) BapMaHTbl anbTEPHAaTUBHOIO yYperynmpoBaHus CNopoB, TakMe Kak
nocpegHnyecTBo unu apbutpax. 2. Kaxgas CtopoHa obecrneynBaet BO3MOXHOCTb
ob6palleHMsa 3a NOMOLLbI0 B pamMKax CBOMX MPaBOBbIX CUCTEM B COOTBETCTBMU C NPUMEHUMbBIMMN
IOPUCOUKUMOHHBbIMKU TpeboBaHNsIMK B Cryvasix BO3HMKHOBEHUSA CMOPOB, MPOUCTEKAOLWMX U3
B3aMmocornacoBaHHbix ycnosui. 3. Kaxagas CTopoHa NpUHMMaeT B COOTBETCTBYHOLLMX
cny4vasx apdekTMBHbIE Mepbl Ans: (a) obecrneyeHus JocTyna K NpaBoCcyauio; U

(b) ncnonb3oBaHMA MexaHU3MOB AN obecneyeHns B3aMMHOIO NPU3HaHUS U BbINOSTHEHNS
pPeLLUEHUN, BbIHECEHHbLIX MHOCTPaHHLIM Cya0M, U apOuTpaxHbIX pewweHnin. 4. KoHdepeHums
CtopoH, BbicTynarowas B kadectse CoselaHns CTopoH HacToswero MNMpoTokona, npoBoauT
0030p 3pPEKTMBHOCTM HACTOSILLLEN CTaTbM B COOTBETCTBUM CO cTaTben 31 HacTosiwero
MpoTokonay.

107 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Haronckui npoTokon perynupoBaHuUsa A0CTyNa K reHeTU4YeCKUM pecypcam 1
COBMECTHOro MCNoNb30BaHWUA Ha cnNpaBeaNMBOMA U PaBHOM OCHOBE BbIrof OT Ux
npumMmeHeHus K KoHBeHUUM 0 Guonormyeckom pasHoo6pasum (2010 r.)

MpoTokon 6bin NpuHAT B okTAbpe 2010 r. B xoae aecatoro cosellaHnsa KoHdepeHunn CTopoH
(COP 10), npoxoamsLuero B ropoge Haros, AnoHusa. B cooTBeTcTBUMM CO cTaTben 1 Lenbio
lMpoTokona siBnsaeTcs «obecnevyeHme COBMECTHOrO MUCMOSb30BaHUA Ha CripaBeanMBoOn U paBHON
OCHOBE BbIr0A, OT MPUMEHEHUSA reHETUYECKNX PECYpCOB, B TOM yucne nytem obecrneveHuns
HaZnexallero AocTyna K reHeTU4EeCKUM pecypcaM 1 Haanexallen nepegaym
COOTBETCTBYIOLLUMX TEXHOMOIMIN, y4UTbIBas BCE NpaBa Ha JaHHble pecypcbl U HA TEXHOMOMNK, U
nyTem Hagnexaiiero ouHaHCMpoBaHWS, COAENCTBYSA TakuM 06pa3omM COXpaHEHUIo
Buonormnyeckoro pasHoobpasnsi 1 yCTON4MBOMY UCMNOSNb30BaHNIO €10 KOMMOHEHTOBY.
"eHepanbHbIN cekpeTapb OpraHmsauun O6beanHeHHbIX Haumn 6yaeTt [eno3utapvem
MpoTokona u oTKpoeT ero Ansa nognucaHus B LieHTpanbHbix yupexaeHusx OpraHusauunm
O6beanHeHHbIx Haumin B Hito-Mopke co 2 despans 2011 1. no 1 despans 2012 r.

HeckonbKo cTaTen KOHKPETHO KacatoTCca TPaguLMOHHbBIX 3HAHUI, CBA3AHHbBIX C FTeHETUYECKUMU
pecypcamu, Takme kak ctatba 3 ([JoCTyn K TpPagULNOHHBIM 3HAHUAM, CBS3aHHbIM C
reHeTU4ecKMMK pecypcamm), ctatbs 12 (TpaguMuUMOHHBLIE 3HAHUSA, CBA3AHHbBIE C FEHETUYECKUMN
pecypcamun) n ctatbsa 16 (BbinonHeHne NonoXeHWn HaunmoHanbHOro 3aKOHOAaTeNbLCTBA Unn
perynaTnBHbIX TpeboBaHWMA, perynupyoLwmx 40CTyn K reHeTUYECKMM pecypcamM 1 COBMECTHOE
NCMonb30BaHUe BbIrOA4, B OTHOLLEHUN TPaaMLMOHHBLIX 3HaHWUI, CBSA3AHHbIX C FEHETUYECKUMN
pecypcamn).

Hauunsn

B topmanyeckom crioBape briaka TEpMUH «HauuMa» onpenensieTcs kak 6onbLlias rpynna nogen,
nmerLwmx obLiee NPoNCXoXaeHne, a3blk, Tpaguummn n 06bIMHO COCTaBASOLNX NONINTUYECKYHO
eouHuuy. TepMuH «rpaxaaHe» o603HavaeT U3NYECKNX UNN IOPUANYECKUX UL, KOTOpbIE
NPOXMBAOT NN UMEIOT peanbHOe U eNCTBYIOLLEE NPOMbILLIIEHHOE UM KOMMEpPYeCcKoe
NPeAnpusTe Ha TOW UMK MHOV TaMOXeHHON TeppuTopun.'® B 3HayeHne TepMrHa «HaUMmn»
3anoXeHo npeacrtaBneHme o coobluecTse Noagen, cpopmmpoBaHHoM bnarogaps obliemy
MPOUCXOXOEHWIO, KyNbType 1 UCTOPUK, a YacTo 1 Gnarogaps obluemy s3biky %, TepmuH
«KYNbTYpHble OOLLMHbI» NPU3BaH BbICTYNaTb B KAYE€CTBE AOCTATOYHO LUMPOKOrO NMOHATUS,
KOTOpOE BKIHOYaET rpaxaaH BCEW CTpaHbl, «HaUUo», B Cny4vasx, koraa TpaguumoHHbIe
BblpaXXeHWs KynbTypbl paccMaTpmBaloTCs Kak NpuHagnexaiwme Bcemy Hapoay onpeaeneHHon
CTpaHbl. JTO coveTaeTCs C NPaKTUKOM B APYrnx obracTax NOAUTUKM U CRYXXUT AOMOSTHEHNEM K
Hen'°,

HoBusHa

HoBun3Ha ABNseTCcsa 0gHUM 13 KpUTEPUEB NAaTEHTOCNOCOBHOCTY NpY NpoBeaeHUM NoGoi
9KCMepTM3bl MO CyLecTBy. M306peTeHne CHUTaeTCcs HOBLIM, €CIN OHO He ABMAETCS YacTbio
NPeALLIecTBYIOLLEro ypoBHS TexHukn ',

108 Nawnwnanb XKepse, «Cornawenne TPUMC. MpoekT n aHanmax». U3a. 3-e, Sweet & Maxwell, ctp. 161.

109 Nutep KyrenbmanH, «OxpaHa nuu, NpuHaanexawmx K MeHbLMHCTBaM, M KyIbTYPHOro pasHooGpasus
KOpPEeHHbIX HapodoB» noAa pea. A. ¢oH borgaHau n P. Bonbtdpym, KOpuanyeckun exerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

0 noccapuit TepPMUHOB, OTHOCSLLIMXCA K HEeMaTepuansHOMY KynbTypHOMY Hacneauio, paspaboTaHHbIi
HaumoHnanbHon komuccnernn Hnaepnangos no Bonpocam FKOHECKO, 2002 r. («...Haumen moxeT aBnsiTbCs
KynbTypHas obLLMHay ), uuTupyeTcsa B JOKyMeHTe « OxpaHa TpaguLMOHHBIX BbIPAXXEHUI KyNbTypbl/BbIpaXKEHWUA
donbknopa: nepecmoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

M1 CnpaBoyHrk BOMC no nHTennektyanbHoi co6eTBeHHOCTH, nyGnukaums BOUC Ne 489 (E), 2008 r., cTp.19.
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B cooTteeTcTBMM cO cTaTbel 33 [JoroBopa 0 nateHTHon koonepauun (PCT) HoBM3Ha
onpegenseTca cnegyowmm obpasom: «[alns uenen MexayHapoaHOW NpeaBapuTenbHON
3KCNepTuU3bl 3asBNeHHOe 306peTeHne cYMTaeTCcst HOBbIM, €CMU €ro He NOPoYUnT
NpeaLwecTBYOWMIA YPOBEHb TEXHUKU, Kak OH onpeaeneH B MHCTpykumuny. pasuno 64.1(a)
Wuctpykumm k PCT onpegenseT «npegLlecTBYOWMN YPOBEHb TEXHUKNY» KaK «BCE TO, YTO CTano
AO0CTYyNHbIM Ny6nuke roe-nnbo B MMpe NnocpeacTBOM NMMCbMEHHOMO PackpbITUs (BKHOYas
YepTexu 1 apyrve UnncTpauumn), cyMTaeTcs npegLecTBYOWMM YPOBHEM TEXHUKM NPU
YCNOBWW, YTO Takoe pacKpbITUE MMENO MEeCTO 0 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 EBponeickon nateHTHOM KoHBeHUun (ENMK) copepxunTtes cnegyioulee
onpegeneHne HOBU3HbI: «M300pEeTEHME CYMTAETCS HOBLIM, ECININU OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKMOYAET BCE, YTO CTano obwenocTynHbIM NyTeM NMMCbMEHHOMO
W YCTHOMO OMMUCaHWSA, NCNONb30BaHWSA UK N6bLIM ApyrMM cnocobomM A0 AaThbl NoAaYn 3asiBKu
Ha eBPOMEeNCKUN NaTEHT».

Pasgen 35 Ceoga 3akoHoB CLUA 102 [YcnoBus naTteHTOCNoCoBHOCTU; HOBM3HA] COAEPXKUT
cnepywoulee onpeaerneHme NoHATUS HOBU3HbI: «NTMLIO MMEET NpaBo Ha NoJfyvYeHne naTteHTa, 3a
UCKIOYEHMEM criydaeB, korga (1) 3asBneHHoe nsobpeTeHue 6bII0 3anaTeHTOBaHO, ONMCaHo B
neyaTHoOM NyoGnmkauumn, Haxoamnocb B NyGrIMYHOM MCNOMBL30BaHMN UNK B Npoaake unun 6uino
WHbIM 06pa3oM AOCTYMHO Ny6nvke Ao hakTnyeckon aatbl Nogayvm 3asBKkn Ha 3asiBIeHHOe
n3obpeteHune; nnu (2) saseneHHoe n3obpeteHne HbIo oNUMcaHo B NaTeHTE, BblAaHHOM B
COOTBETCTBMM C pasgenom 151, nnu B 3asiBke Ha NaTeHT, ONyGIMKOBAHHOWM U CHUTAOLLENCS
ony6nmkoBaHHOM B COOTBETCTBMM C pasgenom 122(b), n B Takom naTteHTe unm Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTUN OT 0BCTOATENBLCTB, HAa3BaHO UMS Apyroro nsobpertatens, a
haKkTMyeckas faTa nogayun 3asiBKv npealecTByeT hakTUYECKOM gaTe nogayn 3asBku Ha
3asBrneHHoe n3obpeteHne» 12,

OckopbuTenbHbIN

«OcKopOUTENBbHBINY 03HaYaET «BbI3bIBAOLLMI HEYAOBOMBLCTBUE, THEB UK 06KUay;
NPOTMBOpPEYaLLMI rOCNOACTBYIOLEMY NPEACTABMNEHUIO O NPUMMYNAX U MOpanuy» (IOpUaNYeCcKuin
cnosapb bnaka).

MaTteHT

MaTeHT onpegenseTcs kak «4OKYMEHT, ONUChIBaOLLMIN N306peTeHne, KOTopoe MoXeT ObiTb
N3roTOBMEHO, NCMOMb30BaHO U MPOAAHO C pa3peLleHns Bnagernsua nateHta. M3obpeteHue
npeacraenseT cobon peleHne KOHKPETHOM TEXHMYECKOM 3agayvn. [laTeHTHbI AOKYMEHT
0BbIYHO COAEPXUT, NO MeHbLUEN Mepe, OAHY hopMyny n306peTeHns, NOMHbIA TEKCT ONUCaHns
n3obpeteHusa n bubnuorpadunyeckyto MHoOpMaumio, Takyto Kak umsa 3assutens. OxpaHa,
npegocTasnsemMas naTeHToM, orpaHu4eHa BO BpeMeHu (Kak npasuno, 15-20 net nocne gatbl
nofauv 3asiBKM UNu BbiAayy naTeHTa).

OHa Takke orpaHuyeHa TepputTopmarnbHO COOTBETCTBYIOLLEN CTPaHOW Unu ctpaHamu. lMateHT
— 3TO cornaileHue mexagy nsobpetarenem n ctpaHon. Takoe cornaiweHne no3sonseT
BrnagenbLy He AoMYyCTUTb APYruX NUL, K U3roTOBIEHMIO, UCMOMb30BaHUIO UMW NPoAaxe
3asBMNeHHOro n3obpeTteHus» '3,

12 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.html#al_d1fbe1_19797_b0. Ccuinka penaetca Ha pasgen 35 Ceopaa 3akoHos CLUA 151 «Beigava
naTteHTa», 4OCTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Csoaa 3akoHoB CLUA 122(b) «KoHdumaeHumanbHbIn cTaTyc 3a8BOK;
nyGnvkaums naTeHTHbIX 3asiBOK», 4OCTyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

3 noccapuit BOUC Ha noptane PATENTSCOPE.


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
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MyHKT 1 cTaTbn 27 CoznaweHusi o mopao8biM acrekmam rpas UHmesiiekmyarsbHou
cobcmeeHHocmu (Cornawenne TPUIMNC) BcemupHon Toprosow oprannsaumm (BTO) rnacuT, yto
«[...] naTeHTbI BblgatOTCA Ha Ntobble N306peTEHNS, HE3ABMCMMO OT TOTO, SABMAOTCS SN OHM
NpoaYyKTOM MIun croco6om Bo Bcex 06nacTsax TEXHUKN, NPU YCIOBMK, YTO OHN obnagatoT
HOBW3HOW, coaepXaT n3obpeTaTenbCKMn YPOBEHb U SBNSOTCA MPOMbILLNIEHHO MPUMEHUMBLIMM.
[...] naTeHTbI BbIAAKTCA M NATEHTHbIE MpPaBa MOryT OCYLLECTBATLCA BHE 3aBUCUMOCTM OT
MecTa n3obpeTeHusi, 06nacTi TEXHUKM, a Takke OT TOro, BBO3ATCH N NPOAYKTbI UK
NPoM3BOOATCA HA MECTEY.

CoxpaHeHue

CoxpaHeHune umeeT ABa OCHOBHbIX 3flIeMEHTa: BO-NEPBbIX, COXPAHEHNE XNBOTO KySNbTYPHOIO U
couManbHOro KOHTEKCTa TPAANLMOHHBIX 3HAHWIA U BbIpaXXeHU KynbTypbl ANS NOAAEPKaHMSA
TPaaULNOHHON CUCTEMBI, B pamKax KOTOPOW MPOUCXOANT pasBuUTHE, Nepegada U3 NnokoneHus B
NOKOSNEeHNe TPaAULUMOHHbBIX 3HAHUIN N BblPaXXEHWI KynbTypbl U ypaBneHne 4OCTYNOM K HUM; a
BO-BTOPbIX, COXpaHEeHNe TPaaNULNOHHBIX 3HAHUIN U BbIPaXXEHWUA KyNbTypbl B 3a(PUKCUPOBaHHOM
dopme, HanpMmep, B Criydasx Ux JOKYMeHTUpoBaHus. CoxpaHeHue MOXeT ObITb HanpaBneHo
Ha OKa3aHue NOMOLLM B BbPKMBAHUM TPAOVULMOHHBLIX 3HAHWUA MW BbIPaXXEHUIN KyNbTypbl 415
OyayLMX NOKONEHNA MCKOHHOW OB MHBI 1 06ecnevyeHme nx NpeeMcTBEHHOCTU B paMKax
TPaaULNOHHON UIM YCTAaHOBNEHHON 0BbIYasiMn cuctembl, NMBO Ha NpegocTaBneHne 4ocTyna K
HUM LLUMPOKOW OBLLECTBEHHOCTU (B TOM YMCNE YYEHbIX U UCCcrneaoBaTenen) B 3HaK NPU3HaHNS X
3HaYeHUs Kak KONMMeKTUBHOro KynbTYpPHOro Hacneaus Yenosevectsa'',

3akoHbl 1 NporpamMmmbl He 13 06nacTn MHTeNNeKTyanbHOW COGCTBEHHOCTU, HaNpaBneHHble Ha
OXpaHy ¥ NOOLLPEHME XKNBOrO Hacneansi, MoryT okasaTb 6OnbLUYO NOMb3y B KAa4YecTBe
AOMNOSNHEHUS 3aKOHOB B OTHOLLEHMW OXpaHbl MHTENMNeKTyanbHOW cobcTBeHHOCTU. [pyrue
MEXOyHapoaHble NPaBOBbIE CUCTEMbI, Takne Kak KoHeeHUUs 0 bUuo102Uu4eCKoM pasHoobpasuu
(1992 r.) n Opranmsaumnsa O6begnHEHHbIX Haumi no Bonpocam 06pas3oBaHusl, HayKu U1
kynbTypbl (FOHECKO), kacatoTca acnekToB OXpaHbl, COXPaHEHWUS 1 3aLmUTbl TPAOULMNOHHbIX
3HaHWIN 1 TPAAMLMOHHBIX BbIPAXXEHWUIA KYNbTYpPbl B UX KOHKPETHOM NONMTMYECKOM KOHTekcTe ™5,

MNMpepBapuTensHoe 060CHOBaHHOE cornacue

B Heckonbknx MexayHapoOHbIX JOKYMEHTaXx, KacaloLmnxcs, B YaCTHOCTU OKpYyXatoLlen cpeabl,
Hanpumep, B NyHKTe 4 cTtaTbn 6 BaszenbCcKom KOHBEHLMN O KOHTPOIE 3a TpaHCrpaHUYHON
NepeBO3KON OMacHbIX 0TX0A0B U nx yaanexHuem (1989 r.) n B KoHBeHUun o Guonormyeckom
pasHoobpa3sun (1992 r.), ynoMmHaeTcsa unum nogpasymeBaeTcs NpaBo U NpuHLMN
«npegBaputenbHoro obocHosaHHoro cornacusi» (NMOC) nnu nHorga «cBoBOAHOIO,
npeaBaputenbHoro obocHoBaHHoro cornacus» (ClMOC).

B oTHOWeHMM gocTyna K reHeTU4YeckMM pecypcam, B nyHkTe 5 ctatbn 15 KoHBeHUun o
BGuonornyeckomM pasHoobpasum (1992 r.) npegycmaTpuBaeTcsl, YTO OH «perynupyeTtcd Ha
OCHOBe npeggapuTenbHoro o6ocHoBaHHoro cornacus Jorosapueatowent CTOpOHbI,
NpeaocTaBnsioLLen Takne pecypcbl, ecnun ata CTOpoHa He peLLmnT nHaye».

14 0630p aesaTenbLHOCTM U pedynbTaTtoB padoTl MexnpaeutensctBeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 37.

15 OxpaHa TpaguLUMOHHbIX 3HaHUI: OBOHOBMEHHbIV NPOEKT aHanusa NpobernoB: NepecMOTPEHHbIV BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHue |, cTp. 6
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B nyHkTe 1 ctatbm 16 Harorickoro npotokona perynupoBaHnst 4OCTyna K reHeTU4ECKUM
pecypcaM 1 COBMECTHOrO UCMNoNb30BaHWS Ha cripaBenMBOM U paBHOW OCHOBE BbIro4 OT UX
npuMeHeHuns Kk KoHBeHumm o 6uonornvyeckom pasHoobpasum (2010 r.) npeagycmatpmBaeTcs, 4T
«Kaxxgasa CTopoHa npuHMMaEeT COOTBETCTBEHHO Ciyyalo Hagnexalume n copasmepHbie
3aKkoHo4aTernbHble, aMUHUCTPATUBHbIE UMW NONUTUYECKME Mepbl Ana obecneyeHns Toro,
4yT1OObl OCTYN K TPAANLMOHHBIM 3HAaHMSAM, CBA3AHHbIM C FrEHETUYECKMMIN pecypcamm, KOTopble
MCNonNb3YyTCH B Npefenax ee tpucanKLMKn, ocyLLecTBNANCA B COOTBETCTBUMN C
npegsapuTenbHbiM 060CHOBaHHbIM cOorflacueM Unmn ¢ o4o6peHNs 1 Npu y4acTum KOPEHHbIX U
MECTHbIX 0bLLme, 1 YTOObI BbINM YyCTaHOBMEHbI B3aUMOCOrIaCOBaHHbIE YCMOBUS, Kak
onpeeneHo B HaUMOHarNbHOM 3akoHo4aTeNbCTBe, PerynupyoLem AoCTyn K reHeTU4eCKum
pecypcam 1 COBMECTHOE UCMOSIb30BaHMeE BbIro4, UK B PErynaTuBHbIX TpeboBaHMAX Apyron
CTOpOHBI, rae HaXOAATCA TakMe KOPEHHbIE U MECTHbIE OBLLMHbIY.

lMepBOHa4YanbHO 3TO NOHATME ObINO 3aMMCTBOBAHO M3 MEANLIMHCKON 3TUKN,
npegycMaTpuBaBLLEl NPaBO NauneHTa NpUHMMaThb peLleHne, NPOBOANTb U HE NPOBOAUTL
MeOVLMHCKOE fieYeHmne nocne nosyvyeHns NosIHoM nHopMauumn O puckax u npenmyLLecTeax
Takoro KOHKpeTHOro fneyveHusi. Hanpumep, B ctatbe 5 Bceobuien geknapaunm 1997 r. o reHome
yernoBeka M NpaBax YerioBeka NnpeaycMaTpmMBaeTcs, YTO BO BCEX Cry4vasx uccnenoBaHus,
neYeHns Ny AMarHoCTUKM, OKasblBatloLLMX BIIMSIHAE HA reHOM YerioBeka, creayeTt OoueHMBaTb
noTeHumManbHble PUCKN 1 MpenMyLLecTBa 1 «NonyyYnTb NnpeaBapuTensHoe, ceobogHoe n
obGocHOBaHHOE cornacme CoOTBETCTBYHOLLEro nuua». B ctatbe 6 BceoOwen aeknapaumm o
6roaTuke n npasax vyenoseka (2005 r.) OpraHusaumm O6beanHeHHbIX Hauun no Bonpocam
obpasoBaHus, Hayku 1 KynbTypbl ((OHECKO) TpebyeTcs nonydeHne «npeaBapuTerbHOrO,
cB06OHOro N 060CHOBAHHOIO COrflacusa OT COOTBETCTBYIOLLErO NMuay, Korga peyvb naet o
«MNPEBEHTMBHOM, ANArHOCTUYECKOM 1 TEpaneBTUYECKOM MEAULMHCKOM BMELLATENbCTBEY UMK
«Hay4YHOM nccnegoBaHUmny.

OTOT TEPMMH BbITEKAET U3 peanusauum obLero NnpuHLMNa y4acTnsi KOpeHHbIX HapOaoB B
NPUHATUN PeLLEHNA U (OPMYTNMPOBKE, peanu3auum 1 oLeHKe 3aTparmsaroLmx ux nporpamm 6,

MpunaratenbHoe «cBOGOOHOE» MCMNONMBb3YETCA C Lienbto obecneveHnst Toro, 4Tobbl B Xoge
NeperoBOpOB HE OCYLLECTBANOCH HUKAKOro NPUHY>KAEHUSA U MaHUNYMPOBaHWS, a CrioBO
«npeaBapuTenbHOE» HarnpaBieHO Ha NpU3HaAHUE BaXXHOW ponu dhakTopa BPEMEHN,
HeobXoANMOro KOpeHHbIM Hapogam Ansi NOMIHOro aHanuaa NpeanoXeHun, N yBaxeHme Toro
dakTa, YTO Ha AOCTUXKEHME KOHCeHCyca TpebyeTcsa Bpemsi. OHO Takke npegBocxuliaeT
BO3MOXHOCTb TOr0, YTO B peanbHOCTM PeLleHusi, 0COOEHHO Te, KOTOPbIE KacalTcs
MacLUTaOHbIX MHBECTULNIA B 06NacTb pa3BUTUSA, MPUHMMAKOTCS KOPEHHBIMU HApodamMu 3apaHee.
MoHATNEe «0BOCHOBAHHOIOY» Cornacus oTpaxkaeT pacTyluee Npu3HaHme Toro, YTo OLeHkKa
BO34EMNCTBUA Ha OKpY>KatoLLyto cpeay 1 obLLeCcTBO ABAsSeTCAa HeobxoauMbIM yCnoBmMeM Ans
noboro npouecca NeEpPeEroBOpPOB 1 NO3BONSAET BCEM CTOPOHAM NMPUHNUMATL B3BELLEHHbIE
peLLeHns.

«Cornacue» npeacraBnseT cobol npoLecc, NocpeacTBOM KOTOPOro BblAaeTcs paspeLleHne Ha
ocHoBe B3aumMHoro gosepusi. O6ocHoOBaHHOE corfiacue npeanonaraeT NnpefocTaBneHme
YeTKUX NMOSICHEHWI, a TaKKe AaHHbIX O KOHTPaKTe, BO3MOXHbIX Bbirogax, MocneacTBUsaX U NyTsax
AanbHenLwero ncnonb3oBaHns. ATOT NPOLECC AOMKEH ObiTb NPO3payHbIM, a (POPMYIMPOBKA —
MOMHOCTbLIO MOHATHBIMU ANA KOPEHHbIX Hapoaos''”.

16 Mynkr 2 cTatbu 32 Oeknapauum OOH o npaBax KopeHHbIX HapoAOoB; CM. Takke PykoBoasLiMe NpuHUMMLI
"pynnel OOH no Bonpocam passuTus B OTHOLLEHUW KOPEHHbIX HApOAOB.

17 CtmeeH AnneH 1 Anekcangpa KcaHTtaku, «Pa3mbiwnerms o KoHseHumn OOH o npaBax KOPEHHbIX HAPOO0BY,
Oxkcpopa v MoptneHa, OperoH, ctp. 49. CM. Takke «MoCTOsIHHBIA hOPYM MO BOMPOCaM KOPEHHbIX HAapOoA0B
npu 3koHommyeckom 1 CoumansHom Cosete OOH», yeTBepTas ceccust, u «OTYeT 0 MeXayHapoaHOM
CeMuHape Mo MeToankam B OTHOLLEHUM CBOOOAHOro NpeaBapuTenbHOro 060CHOBaHHOMO COrnacust  KOPEHHbIX
Hapoposy, E/C.19/2005/3, cTp. 8.
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MpeawecTBYOWMNIA YPOBEHb TEXHUKN

MpeawecTBYOLWNA YPOBEHb TEXHUKN B 0OLLIEM CMbICIE npeacTaBniseT cobon Bce 3HaHUS,
KOTOpble CyLlecTBOBaNu 4o Noga4yn COOTBETCTBYHOLLEN 3asBKM UK AaTbl NPUOPUTETA,
He3aBMCUMO OT TOro, CyLLLEeCTBOBaNM M OHM B MMCbMEHHOW oopmMe unu B oopmMe YCTHOro
packpbiTUsl. B HEKOTOPLIX NPaBOBbLIX AOKYMEHTAX CyLLECTBYIOT pasnmuns Mexay nevyaTHbIMu
ny6nukaumsiMm, yCTHbIM packpbiTUeM M NpeablayLmMM NCNofb30BaHMEM U MECTOM
NPOMCXOXAEHUs NyGnukauum unm packpbitmsa e,

Ons uenen PCT onpepeneHne npeaLllecTBYIOWEro YPOBHA TEXHUKM B npasune 33.1
WHctpykumm k PCT nmeet cneaytowlyto hopmynMpoBKy: «Bce TO, YTO CTano A0CTYynHO nybnuke
rae-nmbo B Mupe NocpeacTBOM MUCbMEHHOrO pacKkpbiTUSA (BKMOYasa YepTexu 1 apyrme
WNNIOCTPaUUN) U YTO MOXET ObITb NONE3HbIM NPU ONpeaeneHnn, ABnsSeTCa N 3asBneHHoe
n3006peTeHne HOBbIM 1 COOTBETCTBYET SN OHO M3obpeTaTenbCKOMY YPOBHIO (T.€. ABNAETCS Nn
n3obpeTeHne o4eBMAHBIM UMM HET) NPW YCIOBUN, YTO PacKpbITUE CTano AOCTYMNHbIM 40 AaThbl
MEXOYHapOL4HOM nogaymny.

B cnyyae c EBponon, B nyHkTe 2 ctatbk 54 Egponelickol nameHmHou KoHeeHyuu (ETK)
AaeTcsa onpegeneHne 3KBUBANEHTHOrO TEPMMHA «YPOBEHb TEXHUKMY KaK BKMHOYAIOLLLEro «BCe,
YTO cTano obLeaoCTYNHbIM NyTEM MUCbMEHHOMO UM YCTHOIO ONMUCaHWS, UCMOSb30BaHUSA UMK
nobbiM Apyrm cnocobom Ao AaTbl NoAayYn 3asBKU Ha €BPOMENCKU NaTeHT». B oTHowweHuu
aToro nonoxeHus EMNK, B Pykogodswiux npuHyunax rno rnpoeedeHUro 3Kcrnepmusbl 8
Esponetickom nameHm+om Begomcte (EMNB) npegycmatpmBaeTcs, 4To «cnegyeT NpuHSTL BO
BHUMaHMe LIMPOTY 3TOro onpegeneHus. He cyliectByeT Kaknmx-nmbo orpaHnyeHun B
OTHOLLEHUN reorpadmnyeckoro MecToNONOXEHUSA, UMK A3blka UM POPMbIl, B KOTOPOW
COOTBETCTBYIOLAA NHopMaumnsa ctana oCTynHoW nybnuke; Takke He npegycMmaTpuBaeTcs
CPOK AEeNCTBUA AOKYMEHTa Ui OPYrnxX UCTOYHUKOB MHdopMaumn. OgHako CyLwecTBYoT
HEKOTOpble KOHKpPEeTHbIe UcknoveHms (cm. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npegliecTByOLWMI YPOBEHb TEXHUKN KOCBEHHO
onpegensieTcs NocpeacTBOM KOHLENUUN HOBU3HbBI, Kak BCE, YTO «3anaTeHTOBaHO, ONUCaHo B
neyaTHoM nyoGnmkauumn, Haxoamnocb B Ny6rIMYHOM MCNOMBL30BaHMKN UNK B Npogake unun 6uino
WHbIM 06pa3oM JOCTYNHO NyGnvke Ao hakTnyeckon Aatbl Nogayvm 3asBKn Ha 3asiBIeHHOe
n3obpeteHue; nnu (2) sassneHHoe n3obpeteHne 6bino oNUcaHo B NaTeHTe, BblAaHHOM B
COOTBETCTBMM C pasgenom 151, nnm B 3asiBke Ha NaTeHT, onyGrIMKOBaHHOW UK CYMTAIOLLENCS
ony6rnvMKoBaHHON B COOTBETCTBMM C pa3genom 122(b), n B TaKOM NaTeHTe Unv Takon 3asiBke Ha
naTeHT, B 3aBUCMMOCTM OT OOCTOATENBCTB, HAa3BaHO UMS OPYroro nsobperarens, a
haKkTMyeckas faTa nogayn 3asiBkv npealecTtByeT hakTMYECKon faTe nogayn 3asBku Ha
3anBreHHoe nsobpeteHune» '°.

B pasgene 29 AnoHckoro naTeHTHOro 3akoHa «NpeaLecTBYOLWUA YPOBEHb TEXHUKNY
onpegendetcs Kak «(i) nsobpeTeHus, KoTopble ObIM NYGANYHO N3BECTHBI B ANOHUN 1N B
APYron cTpaHe Ao nodayn 3asBKW Ha naTeHT: (ii) n3obpeTeHus, KoTopble NyGNnYHO
ncnonb3oBanuckb B ANOHUN UnNn Apyron cTpaHe, A0 Nogayvv 3asBKU Ha NaTeHT; U

(iii) n3obpeTeHus, koTopble BbINN ONMcaHbl B pacnpocTpaHeHHoOW nybnukaumm, unu
n3obpeTeHns, KoTopble cTanu NyGrIMYHO AOCTYMHbLI C MOMOLLBLIO CPeaCTB 3NEeKTPOHHOM
KOMMYHUMKaLMW B ANOHUM WU B APYroN CTpaHe, A0 NoAayn 3asiBKM Ha naTeHT» 120,

18 Cnpaso4Huk BOMC no nHtennektyansHon cobcTBeHHOCTH, nybnmkauus BONC Ne 489 (E), 2008 r., cTp.19.

119 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.html#al_d1fbe1_19797_b0. Ccuinka penaetcsa Ha pasgen 35 Ceopaa 3akoHos CLUA 151 «Beigava
naTteHTa», 4ocTyneH Ha: https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-
partll-chap14-sec151.pdf, n pasgen 35 Ceoaa 3akoHoB CLUA 122(b) «KoHdumaeHumanbHbIn cTaTyc 3a8BOK;
nyGnvkaums NaTeHTHbIX 3asBOK», AOCTyNeH Ha: https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf

120 CwMm. AnoHckmin naTeHTHbIN 3akoH No agpecy: https://www.wipo.int/wipolex/en/details.jsp?id=16061


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
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https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap14-sec151.pdf
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OxpaHa

«OxpaHa» B pa6oTe Komuteta nprmobpena TeHOEHLMIO K TPAKTOBKE OXPaHbl TPAAULMOHHbIX
3HAHUN U TPAAULIMOHHbIX BblPaXXeHMIA KyNbTYpbl OT HEKOTOPbIX (POPM HECAHKLIMOHMPOBAHHOIO
ncnonb3oBaHus TpeTbumn ctopoHamn'?!. PaspaboTaHbl M NpUMeHATCSa ABe (OPMbl OXpaHsbl.

[MosumugHas oxpaHa

Wccnepyotesa oBa acnekra no3UTUBHOW OXpaHbl TPAAUUMOHHBIX 3HAaHWUA U TPaAULNOHHbBIX
Bblpa)XeHWI KynbTypbl MOCPEACTBOM NpaB MHTENNEKTyarlbHoN COGCTBEHHOCTU, NPUYEM OLMH U3
HUX KacaeTcd NpensaTCTBOBAHNSA HECAHKLMOHNPOBaHHOMY UCMOMb30BaHUIO, a BTOPOW KacaeTcs
aKTUBHOIO MCMNOMb30BaHWs TPAANLMOHHBIX 3HAHUA N TPAOULMOHHbBIX BbIPaXXEHUIN KyIbTypbl
WCKOHHOW 00w mHoM camon. Kpome Toro, npMMeHeHMe K NO3UTUBHOW OXpaHe TpaauLUMOHHbIX
3HaHWN U TPaaULMOHHBIX BblpaXXeHWU KynbTypbl MOAXOL40B, HE OCHOBAHHbLIX Ha
WHTENMNeKTyanbHOM COGCTBEHHOCTU, MOXET OblTb AOMONHUTESTILHOW MEPOI NO UCMOMb30BaHUIO
npaB MHTENNEeKTyarbHON COBCTBEHHOCTUN N OCYLLIECTBNATHECA COBMECTHO C OXPaHOM
WHTEnNneKTyanbHon co6cTBeHHOCTM %2, Hanpumep, No3uT1BHAas oxpaHa TPaguLMOHHBIX 3HaHWI
N TPagULMOHHLIX BblPa)KEHUIN KynbTypbl MOXET NPensTCTBOBaTb MOCTOPOHHUM fiMLaM B
MONYyYEeHUN 3aKOHHOro A40CTyna K TpaguUMOHHBIM 3HAHUSIM U TPaOULMOHHBIM BblpaXXEeHUAM
KynbTypbl UN NCNOSb30BaHWUU UX N5 NONyYeHUss KOMMePYeCKOW BbIroAbl B OTCYTCTBUE
cnpaBeanuBoro COBMECTHOrO Norb30BaHNA COOTBETCTBYHOLUMUY MPeMMyLLEeCTBaMMU,

OQHaKO OHa Takke MOXeT ObITb MCNOfb30BaHa HOCUTENSIMU TPAAULMOHHBIX 3HAHUN U
TPaAAMLMOHHBIX BbIpaXXEHUIN KyNbTypbl ANsi CO34aHUA COBCTBEHHbIX NPEANPUATUA Ha OCHOBE UX
TPaOULMOHHBIX 3HaHWUI U TPAAMLMOHHbBIX BbIPaXXEHU KynbTypbl'23,

SawumHas oxpaHa

TepMUH «3aLMTHaA oxpaHa» OTHOCUTCS kK nogGopke cTpaTternii Ans obecneyeHust Takoro
MONOXEHWS, YTOObI TPETbU CTOPOHbI HE NOMyYanu He3akoHHbIX UM HEOBOCHOBaHHbIX NPaB
WHTENNeKTyanbHoW COGCTBEHHOCTM B OTHOLLEHUN TPaAMLMOHHBIX BblpaXKeHWUI KynbTypbl,
00BEKTOB TPAAMLMOHHbBIX 3HAHUIA U B3aUMOCBSA3aHHbIX reHeTu4eckmx pecypcos'?. 3awwmTHas
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO UM NPU3HAHUIO
HeoenCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa3oM yXe CyLLecTByLME
TPaAMUMOHHBIE 3HAHUS 3asIBMSIOTCS B KAYECTBE M300PETEHWN.

Mpoueaypsbl

Mpouenypbl NnpeacTaBnsaoT cOb0N NpaBoBble CornalleHns, KOAEKChl NoBeAeHNs, PyKOBOAsLLneE
NPVHLMNbI MW YKa3aHWS Ha TO, Kak Noan OOIMKHbI BECTU cebsa B onpeaeneHHbIx
obctoatenbctBax. OHM MOTYT MCMOMb30BaTbCA A5 pa3paboTku OOLMHHBIX HOPM B
OTHOLUEHUN pacnpoCTpaHEHUsI 3HaHMI U UCMONb30BaAHUA UX CTOPOHHUMU NMLaMK, a Takke Ons
COAENCTBUSA N3MEHEHMIO MHEHWS 1 BbipaboTKe HOBbIX HOPM. Kak npaBuno, npoueaypbl HOCAT
rMOKMIN XapakTep U CO BpEMEHEM MOTYT MeHATbCA. OHM MOryT MCMONb30BaTbCA Kak CPeacTBO
ONs QOCTUXKEHMS onpefeneHHbIX Lenen, KoTopbix He yaanoch A0CTMYb obpalleHmnemM K apyrum
obnactam npasa. [poueaypsbl, Nnpeacrasngaowme cobon oduumanbHble  HeoduumanbHble
PYKOBOASLLNE NPUHLUMBI B OTHOLLEHMM NOBEAEHUS, MOTYT COOENCTBOBATb BbICTPaMBaHMIO
OTHOLLEHWI 1 co3aaBaTh BO3MOXHOCTU A BO3HUKHOBEHWSA HOBbIX OTHOLLIEHWIA 25,

21 O630p AeaTensHOCTU U pesynbTaTos paboTsl MexnpaeutenscteeHHoro komuteTa (WIPO/GRTKF/IC/5/12),
nyHkT 20.

22 Tam e, NyHKTbI 21 1 22.

123 Tam xe, nyHKT 21.

124 Tam xe, nyHKT 28.

125 xeiiH AHOEepCoH, «/ICKOHHbIe/TpaaULIMOHHBIE 3HAHUS U UHTENNEKTyanbHas COBCTBEHHOCTLY, LIeHTp
n3y4yeHns obLLeCTBEHHOro 4OCTOsAHNS, YHuBepeuTeT [btoka, 2011 r., 4OCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.
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MocTaBLMKKM ¥ Nony4aTenu reHeTM4eCKUX pecypcoB

lMocTaBLWMKM 1 NOMyYaTenu reHeTUYECKNX PECYPCOB MOTYT BKITHOYATb NPaBUTENbCTBEHHbIN
cekTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENbCTBEHHbIE YYpeXaeHUs
(HaumoHanbHbIe, perMoHanbHbIe UMM MECTHbIE), BKITKOYas yYpexaeHusi, oTBevaroLume 3a
agMUHUCTPATUBHOE YNpaBieHNe HaLUMOHaNbHbIMM Napkamm 1 NPaBUTENbCTBEHHLIMU
3eMnsiM1); TOProBIIO UM OTPACM NPOMbILLNIEHHOCTU (Hanpumep, hapMaleBTnyeckas,
NPOAOBONBLCTBME U CENbCKOE XO35MCTBO, OBOLLLEBOACTBO M NPeanpUATUS KOCMETUYECKON
oTpacnu); Hay4YHO-UCCNeAoBaTENbCKME yYpEXAEHMS (HanpumMep, YHMBEPCUTETbI, OaHKM reHoB,
B6oTaHn4eckune cagbl, MUKPOOHbIE KOMNMEKUUN); XPAHUTENN FTEHETUYECKNX PECYPCOB N HOCUTENM
TPaAMLMOHHBIX 3HAHUI (HanNpMMep, accoumaumm XMnepoB, KOPEeHHbIE Hapoabl UM MECTHbIE
coobuiectBa, HapogHble OpraHn3aumm, TpaguunoHHble hepmepckme coobllecTsa); u apyrme
(Hanpumep, BNagenbLbl YaCTHbIX 3eMeflb, IPYMMbl N0 COXpaHeHuo Npupoab! 1 T.4.) 28

O6bLwecTBEeHHOe AoCTosAHMue

B 6onblunHCcTBE cly4yaeB TBOpEeHUe cHnTaeTcA 06LL|,eCTBeHHbIM OOCTOAHNEM, ecrin

OTCYTCTBYIOT NPaBOBblE OrpaHNYeHNs AN ero UCNONb30BaHUS LWMPOKOW NyGnmkoii 127

FOpuanueckni cnosapb briska aaet criegytollee onpegeneHme obLwecTBeHHOro JOCTOAHUSA:
«COBOKYMHOCTb U3006peTeHN UM TBOPYECKNX NPOU3BEAEHUN, KOTOPbIE HE OXPaHAIOTCA
npaBaMu UHTENNEeKTyanbHON COBCTBEHHOCTM N MO3TOMY AOCTYMNHbI AN 6ecnnaTtHoro
MCcrnonb30BaHMA NbbIM YenoBekoM. [locne yTpaTbl NN UCTEYEHNsI CpoKa AeNCTBUA
aBTOPCKOro npasa, NpaBa Ha TOBapHbIN 3HaK, NaTteHTa U KOMMepPYEeCKon TanHbl OXpaHsemas
UMW MHTeNnekTyanbHass COGCTBEHHOCTb CTAHOBUTCS YacTblo O6LLEeCTBEHHOro AOCTOSAHUSA U
MoxeT 6bITb NpmucBoeHa NbbiM NMLOM 6e3 OTBETCTBEHHOCTN 3@ HapyLUeHWEeY.

O6wecTBeHHOE JOCTOsAAHME B 061aCTM aBTOPCKOro NpaBa M CMEXHbIX NpaB onpeaensercs kak
«obnacTb NpUMeHeHNst Taknx paboT N 06 BEKTOB CMEXHbIX NpaB, KOTOPbIE MOTYT
MCNONb30BaTbCA M JKCMIyaTMpoBaThbCs NoObIM YernoBekom 6e3 paspeLLeHms un

6e3 06s3aTenbCTBa yNnavymMBaTh BO3HArPaXKAeHNe COOTBETCTBYHOLWMM Briagernblam aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuio, BCNEACTBUE NCTEYEHUS UX CPOKA OXPaHbl, UK
BCMNeACTBUE OTCYTCTBMSA MEXAYHapoaHOro AoroBopa, obecnevmBatoLLero nx oxpaHy B AaHHOM
cTpaHe» 128,

Kak npaBuno, npuMeHnTEeNbHO K NaTEHTHOMY 3aKoHOA4ATeNbCTBY OOLWECTBEHHOE AOCTOSHME
BKMOYAET 3HAHWS, UOEN U MHHOBALMMW, B OTHOLLUEHUN KOTOPLIX INLO UM OpraHmM3aums He
MMELIOT NnpaB COOCTBEHHOCTU. 3HaHUS, MAEN U MHHOBALMM CYMTAKOTCA OBOLLLECTBEHHbBIM
OOCTOSAHMEM, €CNN HE CYLLLEeCTBYET NPaBOBbIX OrPaHNYEeHUn 4Ns NX NCNONb30BaHWA (C y4eTOM
pasnuunin B KOHKPETHbIX 3aKOHOA4ATENbCTBAX U CYLLECTBOBAHUS, B CBA3M C 3TUM, PasfinyHbIX
00l eCTBEHHbIX AOCTOSHWNI), MOCNE UCTEYEHUS Cpoka AENCTBUS NaTeHToB (00bI4MHO 20 neT), u
€CNnn OHM He NPOANEBAOTCH, MOCME aHHYNMPOBAHUSA U NPU3HAHUA NATEHTOB
HegencTBuUTENbHbIMK 2.

126 Cwm. gokymeHT WIPO/GRTKF/17/INF/12.

127 Cm. pokymeHT SCP/13/5.

128 My6nukaums BOUC «Pykoeoacteo BOMC no aoroBopamM B 06M1acTv aBTOPCKOTO MpaBa M CMEXHBbIX Npas u
"noccapuii TEpMMHOB MO aBTOPCKOMY MPaBy M CMEXHbIM NpaBamy.

129 Cm. pokymeHT SCP/13/5.
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Ponb, CTpykTypa 1 rpaHuubl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTalTCA NPeAMETOM aKTUBHbIX
obcyxaeHnn Ha pasnuyHbix opymax, Bkntodasd BOMC n MKIP. 3HayeHne TepMuHa
«0BLecTBEHHOE AOCTOSAHUE» NPUMEHUTENBHO K TPAAULUMOHHBIM 3HaHUSIM U TPaAULMNOHHBIM
BbIpaXXeHWUsIM KynbTypbl 6onee nogpobHo paccmaTpuBaeTcs B «3anvcke 0 3Ha4YeHUM TepMuHa
«0OLLECTBEHHOE OCTOSIHNEY» B CUCTEME UHTENNEKTYaNbHON COOCTBEHHOCTN CO creuunanbHOn
CCbIJTKOM Ha OXpaHy TPagUUMNOHHbBIX 3HAHWUIA U TPAOULMOHHbIX BbipaXKEHWN
KynbTypbl/BblpaxkeHun ponbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenocTynHOCTb

Ha coBewaHmm pynnbl TEXHUYECKMX SKCMEPTOB M HOPUCTOB MO TPAAULMOHHBLIM 3HAHUSIM,
CBSI3aHHbLIM C rEeHETUYECKMMUN pecypcamMm, B KOHTEKCTE MeXAyHapoagHOro pexxmMma goctyna u
COBMECTHOrO NOMb30BaHUA Bbirogamun aKkcnepTbl 06Cyannu TepMuHbl «0BLLECTBEHHOE
O0CTOsAHME» N «OBLLEeAOCTYNMHOCTbY CO CNeumnanbHON CCbINIKOM Ha TPaauUMOHHbIE 3HaHUS,
CBsi3aHHblE C FrEHETMYECKMMUM pecypcammn: TEPMUH «OOLLECTBEHHOE JOCTOSIHUEY, KOTOPbIV
ucnonb3yeTtcs Ansg 0603HavyeHnsa 6ecnnaTtHon JOCTYNHOCTU, N3bAT U3 KOHTEKCTA U MPUMEHEH K
o6LWenoCTyNHbIM [TPaAULMOHHBIM 3HaHUAM], CBA3AHHBIM C FEHETUYECKMMU pecypcamu.
CornacHo obLiemy noHMMaHMo obLLLeSOCTYNHOCTH, OHa He 03Ha4vaeT BecnnaTHoOn
poctynHocTn. ObLiee noHMMaHe obLLEeOOCTYMHOCTU MOXET O3HavaTh, YTO CYLLECTBYIOT
onpeaeneHHble YCroBuMs AN YCTAaHOBIEHMS B3aUMOCOITIaCOBaHHbIX 00A3aTeNbCTB, Taknx, Kak
nnarta 3a goctyn. [TpaguuMoHHbIe 3HAHWS] HEPEAKO CYMTAKOTCS OTHOCALLMMUCS K
06LecTBEHHOMY AOCTOSIHUIO U, KaK CreACcTBue, ABMAIWMMNCA AOCTYNHbIMKM 6ecnnaTtHo, Kak
TOJIbKO OHU MU3BATHI N3 X KOHKPETHOO KyJbTYPHOIO KOHTEKCTa U pacnpocTpaHeHbl. OgHako
Henb3da cebe npeacTaBvTb, YTO [TPAaANLNOHHbBIE 3HAHWS], CBSI3@HHbIE C FTEHETUYECKNMMU
pecypcamu, KOTopble cTanu obLeaoCTyNHbIMKU, HUKOMY He NpuHagnexaT. B pamkax
KOHLenuun obLwegoCTyNHOCTM No-NpexHemy TpebyeTcs nonyvyeHne npeaBapuTeribHOro
MHOPMMPOBAHHOIO corfnacus Bnagenbua [TpaganumMoHHbIX 3HAHWI], KOTOPLIN MOXeT BbITb
onpegeneH, paBHO Kak TpebyeTcsl NpUMEHEHNE COOTBETCTBYHOLLMX NOSTOXKEHUA O COBMECTHOM
NOMb30BaHMKN BbIrogamMu, B TOM YMCIE eCrlv UISMEHEHWNE B UCMOSb30BaHNM IBHO 00YCroBneHo
NONy4YEeHHbIM paHee npegeapuTernibHbIM MHOPMUPOBaHHbIM corfacuemM. B criyvae
HEBO3MOXXHOCTW onpeaeneHuns Bnagensua 6eHedumumapbl BCe e MOryT ObiTb YKasaHbl,
Hanpumep rocy4apCcTBOM.

PeecTpbl TpPaAMLUMNOHHbIX 3HAHUN

PeecTpbl MOXHO aHanM3nMpoBaTh C CaMbiX pa3HbiX TOYeK 3peHus. C TOUYKM 3peHus npasa
peecTpbl MOXHO OXapaKTepn3oBaTb Kak AeKnapaTUBHbIE UM NpaBoyCcTaHaBNMBaloLme B
3aBUCUMOCTU OT CUCTEMbI, B paMKax KOTOPOI OHW yupexaeHb! 0.

CornacHo geknapatmBHOMY PEXMMY, KacatloLeMycsl TPaaULMOHHbBIX 3HaHWIA, NpaBa Ha
TpagMUMOHHbIE 3HAHNA HE BbITEKAIOT HM N3 KAKOro akTa npaBUTENbCTBA, a OCHOBbLIBAOTCS Ha
NpeALecTBYOWMX NpaBax, BKYas yHacneaoBaHHble OT NPEeAKOB, 0ObIYHbIE, NTINYHbIE
HeMMyLLLECTBEHHbIE NPaBa 1 NpaBa Yernoseka. B cnydae ¢ geknapaTMBHbIMU peecTpamu, XOTS
peructpaums n He BrMSIET Ha CYLLECTBOBAHME TakMX NpaB, OHa MOXET UCMNOSb30BaTbCS
naTeHToBedamu AN aHanmsa U3BeCTHOro YPOBHS TEXHUKM N AN ocrnapuBaHUA BblAaHHbIX
NaTeHTOB, B KOTOPbIX MPSIMO UITM KOCBEHHO UCMOMb30BaHbl TPaAULMNOHHbIE 3HaHMs. Koraa
Takme peectpbl QYHKLUMOHMPYIOT B ANIEKTPOHHON hOpME M AOCTYMHbI Yepe3 NHTEepHET, BaXKHO
co3faTb MexaHun3M, obecrne4vmBaloLLMin AeCTBUTENbHOCTb AaT BHECEHUS 3anncen o
TPaAAMLMOHHBIX 3HAHUAX A4NA uenen npoBeaeHnst noncka no HoBM3He 1 n3obpeTaTenbCckoMy
YPOBHIO. TpeTbs (OYHKUUS, KOTOPYIO MOTYT BbINOMNHATL 3TN PEECTPbI, COCTOUT B COAENCTBUN
COBMECTHOMY MOJIb30BaHMI0 Bbiro4aMm Kak norib3oBaTensMu, Tak 1 noctasLimkammn 3!,

130 Ponb peecTpos 1 6a3 AaHHbIX B OXpaHe TPaAULIMOHHbIX 3HAHWIA: cpaBHUTENbHBIN aHanud. Otuet UNU-IAS,
saHBapb 2004 r., cTp. 32.
81 Tam xe.
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[MpaBoycTaHaBnvBalLLMe peecTpbl ABNATCHA YacTblo NPABOBOro pexuMa, npecnegyowero
uernb NpeocTaBreHns NpasB Ha TpaguLMOoHHbIe 3HaHWA. B npaBoycTaHaBnusaroLne peecTpbl
BHOCSITCA 3anvcy O NpeaoCTaBreHHbIX BNagenbly TPaauUMOHHbIX 3HaHMI NpaBax (a MUMEHHO
WCKMIOYMNTENBHBIX MMYLLECTBEHHbIX NpaBax) B Liensax obecneyeHns oxpaHbl U NPU3HaHNA ero
NINYHBIX HEVMYLLLECTBEHHBIX, UMYLLLECTBEHHbIX N IOPUANYECKNX UHTEPECOB. BonbLUMHCTBO
TMNOBbIX NPaBOYCTaHaBMNBAOLLMX PEECTPOB ABNATCA NYONNYHBIMW NO CBOEMY XapakTepy,
YyNpaBnsoTCa HALUNOHaNbHBIM OpraHoM U OYHKLMOHMPYIOT HA OCHOBE 3akoHa Ui
NOA3aKOHHOro akTa, B KOTOPOM YeTKO onpefenserca nopsagok ocyLecTBneHus
OEeNCTBUTENBHON perncTpaumm TpagmuumnMoHHbIX 3HAHUI 1 ee opuLmManbHOro NPU3HaHNA K
opobpeHunda. B kayecTBe TakoBbIX OHW MOTYT Bbi3blBaTb 6ObLUIE NPOTUBOPEUNIA U CIIOKHOCTEN
C TOYKM 3PEHUSA UX NOCTPOEHMS, a Takke NOPoXAaTh onpeneneHHble KpuTnieckne npodnemsl n
BOMPOCHI B NnaHe nepexoaa oT 3aMmbicna K npakTtuke. 32

MprmepomM HaUMOHaNbHOro 3aKoOHOA4ATENLCTBA MOXKET CMYXUTb cTaTbsl 16 3akoHa [Nepy

Ne 27811 «O BBEAEHMM peXnMa OXpaHbl KOMMEKTUBHbBIX 3HAHUI KOPEHHbIX HAPO40B,
OCHOBaHHbIX Ha BUonornyecknx pecypcax», Kotopas rnacuT crnegyrouiee: «[ulenn peecTtpos
KOMNNEKTMBHbIX 3HAHU KOPEHHbIX HAPOAO0B 3aKNOYaTCS, B 3aBUCMMOCTM OT KOHKPETHOrO
cnyvyas, B criegyrowlem: (a) coxpaHeHum n coepexxeHNn KONMEKTUBHBIX 3HAHUIA KOPEHHbIX
HapO4OB N nx NpaB Ha 3Tn 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHdopmaumn,
KOTOpas N03BONSAET eMy OTCTamBaTb UHTEPECHI KOPEHHbIX HAPOAOB, KacarLwmecs nx
KONMNEKTUBHbIX 3HaHW» 133, Kpome Toro, B ctatbe 15 npeaycmaTpusaeTcs, YTo «[3]anvcu o
KONNEKTMBHbIX 3HaHWUSIX KOPEHHbIX HAPOA4O0B MOrYT BHOCUTLCS B pEECTPbl TPEX BUAOB:

(a) rocyaapcTBeHHbIN HaLMOHanNbHbIM PeecTp KOMMEKTUBHBLIX 3HAHUA KOPEHHbIX HAPOA0B;
(b) kKOHDUOEHUMANBbHBIN HALWOHANbHbIN PEECTP KOMNNEKTUBHBIX 3HAHWU KOPEHHbLIX HAPOAOB;
(C) MecTHble peecTpbl KONMEKTUBHBIX 3HaHUI KOPEHHbIX HAPOAOBY.

Penytauus

CornacHo onpeaeneHnto topnanyeckoro cnoesapsi bnaka TepmuH «penytauusi» o3HadaeT
yBaXKeHWE, KOTOPOE UCMbITLIBAKOT MO OTHOLLIEHUIO K KOMY-nnbo apyrue nuua. lMoHsaTue
penyTauumn urypupyeT B KOHTEKCTE OXpaHbl TMYHBIX HEMMYLLLECTBEHHbIX NpaB aBTopa'®*. Ha
Bptoccenbckon KoHdepeHunn no nepecMoTpy bepHckoli KoHeeHyuu 0b oxpaHe
JiumepamypHbIX U Xy0oxXecmeeHHbIx rpousdsedeHuti (1971 r.) npegnoyTeHne 6oino oTgaHo
TEPMUHAM «4ECTb» U «penyTaumsa», KoTopble Bbiny NpusHaHbl Kak 6onee 06 bEKTUBHbIE
NOHATMSA, OTPaXaloLne NUYHbIE MHTEPECHI aBTOPA, YEM «HEUMYLLLECTBEHHbIE MHTEPECHI» UMK
«HemaTepuarnbHble MHTEPECHI», ABMsAOLWMeECH bonee WNpoknuMn noHsTusMu. B cnyyae
HaHeceHus yuepba cylecTByeT pasnuume mexay ywepbom ansa penytaumm n yuepbom,
HaHECEHHbIM HEUMYLLECTBEHHbLIM UM HEMAaTepMarnbHbIM MHTepecam aBTopa. OgHOro NuLLb
HenpuaATUSE aBTOPOM NMOCTYMNKa B OTHOLLEHUN ero Npon3BeaeHno He4OCTaTOuHO;
OCYLLECTBITEHHOE AENCTBUE AOIMKHO Takke HEraTUBHO OTPA3UTbCS Ha OLEHKE aBTopa B rnasax
ob6wectseHHocTn %%,

182 Tam xe.

133 CraTbsa 16 3akoHa Ne 27811 «O BBeAeHUM pexmma oxpaHbl KONMEKTUBHBLIX 3HAHWUI KOPEHHbIX HapoaoB.,
OCHOBaHHbIX Ha bronoruyeckmx pecypcax». TekcT 3akoHa MOMELLEH NO agpecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.

134 CraTbsa 6bis BepHckoin KoHBeHLmN.

135 Cm. Cam PukeTtcoH u xeinH C. MH36ypr, MexayHapoaHoe aBTopckoe MpaBo M CMEeXHbIe npasa — B pamkax
3a pamkamu BepHckon konBeHumu, Oxford, Vol. 1., cTp. 606.
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CBALUEeHHbIN

TepMuH «CBALLEHHbINY» OTHOCUTCS K «I06OMY BbIPAXKEHUIO TPAANLMOHHbBIX 3HAaHUIN, KOTOPOe
CUMBOSN3NPYET PENUTMO3HBIE U AYXOBHbIE BEPOBAHMUS, NPAKTUKY NN 00blban nnn umeet
OTHOLUEHUNE K HUM. ITOT TEPMUH UCNONb3YeTCH AN NPOTUBONOCTABMEHNS] OCKBEPHEHHOMY UMK
MUPCKOMY, KparHue NpOsiBNIEHNs1 KOTOPOro NpeacTaBnstoT co6on hopMbl KOMMEPYECKOM
aKcnnyartaummn TpaauLMOHHbIX 3HaHMN» 136,

MoHsITME CBALLEHHbIX TPAAULMOHHBLIX 3HAaHU OTHOCUTCS K TaKUM TPaAULMOHHBLIM 3HAHUSIM,
KOTopble BOMpatloT B ce6s1 pennrmosHble U yXOBHbIE 3NIEMEHTLI, B YACTHOCTM TOTEMBI,
cneunanbHble LLepeMOHUM, CBSLLEHHbIE OObEKThI, CBSILLLEHHbIE 3HAaHUS, MOSTUTBbI, MECHOMEHWS,
NCMOMHEHNS U CBSILLIEHHbIE CUMBOSbI, @ TaKKe K TAakKUM TPaAULMOHHBIM 3HAHUSIM, KOTOpble
CBSI3aHbl CO CBALLEHHbIMW BUOAMW PACTEHMUI, KNBOTHbIX, MMKPOOPraHU3MOB, MUHEPAaroB, a
KpoMe TOro, K CBSILLEHHbIM MecTaM. B03MOXHOCTb UM HEBO3MOXHOCTb OTHECEHUS
TPaAMLMOHHBIX 3HAHWIN K KaTEropum CBSILLEHHbIX 3aBUCUT OT TOr0, MMEIOT NN OHK 3HaYeHne ans
COOTBETCTBYHOLLEN OBLUMHbI B KA4ecTBe CBSLLEHHbIX. MHorve TpaguLMoHHbIe 3HaHUS
ABMNAKTCA CBSALLEHHbIMU 1 HEe NOABEPralTCs KOMMepLMannsaumm no onpeaeneHmo, oaHako
HeKOoTopble CBslLLIeHHble 0ObEKTLI U AOCTONpPYMeYaTeNbHbIe MECTa NoMy4aloT KOMMepYeckoe
NCMNoNb3oBaHMe B Pas3nNnYHbIX LIENsX CaMUMIN PENUTMO3HBIMU, OCHOBAHHBLIMU Ha BEPOBaHUSIX
UNn AyXOBHbIMM OBLIMHaAMK TGO CTOPOHHUMM NMLLAMM.

B Omueme BOUC o muccusix no ycmaHOo8eHUI0 ¢hakmos, KacaroWuxcs UHmesifiekmyarnsHou
cobcmeeHHOCcMU U mpaduyUOHHbIX 3HaHUl, TOBOPUTCS O TOM, YTO HEKOTOpPLIE NMPEAMETHbIE
obnacTn, TakMe Kak TpaguuMOHHbIE NYTU peLleHns Npobnem n MeguUUUHCKUE 3HaAHWS, SBMSAOTCA
B3aMMOCBSI3aHHbIMW Ha AyXOBHOM ypoBHE. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CUMTaeTCHa OYEHb BaXXHbIM, YTOObLI hakTU4YECKOMY NpMemMy TpaguLMOHHOIO fekapcTea
npealwecTBoOBana peanusaunst LyXOBHbIX aCNeKTOB LENUTENbCKON NPaKTUKK, XOTA NPU3HAaeTCs,
YTO TaKME acneKTbl HE BblAEPXKMBAKOT HAYYHOW KPUTUKK. B pamkax onpeneneHHbIX CUCTEeM
TPaAMLMOHHBIX 3HAHUI cyLlecTByeT yoexaeHne, 4To NocneacTBms 4eNCTBUA Ha
mMaTepuanbHOM YPOBHE OOBACHATCA UK YNPaBATCS HA OCHOBaHUN HeMaTepuarnbHbIX
BEPOBaHUiA U KynbTypHbIX kogoB ', B lNMepy HeKoTopble «3HAHUS NepeaaBanunch 13 NOKONeHUs
B MOKOSEHUSA NOCPEACTBOM HEKOEN CBSILLLEHHON HenmcaHomn «kHuUrm» %8, BasoBble CBSILLEHHbIE U
TalHble TPAOULMOHHbBIE 3HAHWUSI NO-Pa3HOMY pPacLEHMBAOTCA KOPEHHBIMU U MECTHBLIMU
o6LWwunHamn, n cnocobbl X XpaHEeHUS, nepeaayn 1 3anucu Takke pasHaTCs.

B KOHTEKCTEe MHTENNEKTyanbHoM coO6CTBEHHOCTU U 0cobeHHO aedaTenbHocTn MKITP MoxHO
caenaTtb crneayoLwime 3amedaHus:

— ofHa 13 generauuii NoMHTepecoBanach, 6yayT v Npu 06CyXOeHUn oxXpaHsi
WHTENMEeKTyarnbHoN COBCTBEHHOCTM YYNUTLIBATLCS CBSLLIEHHbIE TPAAULIMOHHbIE
3HaHuA'®. B aTol cBA3KM Apyrasa Aenerauus 3aTpoHyna BOMNPOC B OTHOLLEHWUM
TPEeX acrneKkToB: YTO TaKoe «TPaOULMOHHBLIEY, YTO TAKOe «3HAHUA» U Ha YTO
[OMKHA PacnpoCTpaHATLCA oxpaHa? B 4acTHOCTM, OAHOBPEMEHHO C MHEHUSIMU
Mo NMOBOAY BKIMHOYEHUS B TPAAULMOHHBIE 3HAHWUSA QYXOBHOW U PENUIMO3HO

136 Nanuanb XK. Xepse, «[lyxoBHOE, HO HE MHTEMMEKTyarbHOe: OXpaHa CBALLEHHbIX HeMaTepuarbHbIX

TpaanLUMOHHbLIX 3HaHWU», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

l'ynta A., «Harpaga 3a TpagnMUMOHHbIE 3HAHUSI U COBPEMEHHYO TBOPYECKYHO AEATENBHOCTL PSIAOBBIX FpaXaaH:
porb OXpaHbl MHTENNEKTyanbHoW COGCTBEHHOCTUY, XpaHUTCS cpeamn matepuanoB CekpeTapuara.

Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBMEHMIO (DaKTOB, KacatoLMXCS UHTENNEKTyanbHON COBCTBEHHOCTU 1
TPaAAMUMOHHBIX 3HaHUI (1998-1999 rT.), 03arnaBneHHbIN «HyxXabl 1 YasHUA HOCUTENEN TPagULNOHHBLIX 3HAHUN
B 00M1acTu MHTENNeKTyanbHon cCO6CTBEHHOCTMY, CTP. 171, BOCTYNHLIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

3asaBneHve generaummn Hoson 3enaHanmn Ha ognHHaauaTon ceccun Komuteta. CM. MpUHATBIA oT4eT 06
oauHHaguatoun ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

137

138

139
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COCTaBrAIOLLEN BbICKa3blBanMCb MHEHUSA O TOM, YTO NoHATME T3 JOMKHO
OrpaHMYMBaTBLCA TEXHUYECKUMU 3HaHUAMKN '4;

— B OONbLUMHCTBE CryYaeB CBSLLEHHbIE TPAAMLMNOHHBbIE 3HAHWUS UMK HE SBNATCA
pacKpbITbIMW, UINN X PACKPbITUE NPOUCXOAUT B ONpeAeneHHbIX KOHTEKCTax u
YCNOBUSIX B OTHOLLEHUW YNTEHOB KOPEHHbIX U MECTHbIX OBLLMH, XOTS NPy 0CObbIX
YCMNOBUSAX HEKOTOPbIE 3HAHWS MOTYT ObITb PACKPbITbl CTOPOHHUM YrleHaMm
KOPEHHbIX N MEeCTHbIX 06LMH. Kak ykasaHo Bbilwe 1 B AokymeHTe «OxpaHa
TPaAMLMOHHBIX 3HaHWIN: NPOEKT aHanm3a NpobenoB: NepPecMOTPEHHbIN
BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbITble TpaaULMOHHbIE 3HAHUS
MOTYT OXPaHATLCSI B COOTBETCTBUM C MEXAYHAPOAHbIM 3aKOHOAATENLCTBOM B
o6nacTu MHTennekTyansHon coObCTBEHHOCTM B Ka4eCTBE HEePaCKPbITON
nHpopmaummn. OOHaKO B OTHOLLEHWUM 3HAHWUIA, MPEACTABMSOLMX AN OOLMHbI
[AYXOBHYIO U KyNbTYPHYH (HE KOMMEPYECKYHO) LIEHHOCTb, MOTYT AeCTBOBATb
ocobble MexaHnambl 41,

CoxpaHeHue (oxpaHa)

B KoHBeHUMn 06 oxpaHe HemaTepuarnbHOro KynbTypHoro Hacneaus (2003 r.) Opranusaumm
O6beanHeHHbIX Haunin no Bonpocam obpasoBaHus, Haykm 1 kynbTypbl (KOHECKO) «oxpaHa»
onpegenseTcs Kak «NpUHATUE Mep C Lenbio obecneyeHns XnsHecrnocobHocTu
HemaTepuanbHOro KynbTypHOro Hacneausi, BKoYasa ero ngeHTndmkaumio, A0OKYMEHTMpoOBaHme,
nuccrnegoBaHue, CoOXpaHeHue, 3almTy, Nonynapusauuto, NoBbILLEHWE ero ponu, ero nepeaady,
rnmaBHbIM 06pa3oM C NOMOLLbIO hopManbHOro U HedopmanbHOro obpa3oBaHuKs, a Takke
BO3POXAEHNE pasfMYHbIX acnekToB Takoro Hacneamsi». OxpaHa OTHOCUTCS K MPUHSITUIO Mep
NPEeAOCTOPOXHOCTM C LLeNbio 3alnTbl OnpeaeneHHon KynbTypHOW NPakTUKN U naen, Kotopble
CUMTAOTCH LIEHHbIMMU.

CoxpaHeHue B TallHe

«TalHbIM» ABMAETCA TO, YTO COXPaHSAETCA He U3BECTHbLIM ANA APYrMX UMK pa3aenseTcs Mullb ¢
TeM, KOro aTo KacaeTcs (onpeneneHvie puandeckoro crosaps bnaka).

«CBALLEeHHbIe/TalHbIe» TPaAULIMOHHBIE 3HAHUS U BLIPAXKEHUS KYNbTYypbl UMEIOT TalHoe Uniu
CBALLIEHHOE 3Ha4YeHVe B COOTBETCTBIM C HOPMaMM OGbLIYHOIO NpaBa W NPaKTUKOW
TPaAVLUMOHHBIX BriagensLes’2,

MCTOYHUK reHeTUYeCKUX pecypcoB

B cBoem npepgnoxeHun «[eknapupoBaHme NCTOUYHUKA FrEHETUYECKUX PECYPCOB U
TPaAMUMOHHBIX 3HAHWI B 3asiBKax Ha naTeHTbl» Aeneraums LUsenuapum npeanoxuna
noTpeboBaTb OT NATEHTHbIX 3asiBUTENEN AeKNapupoBaTh «MCTOYHMK» FEHETUYECKUX PECYPCOB
N TPAAMLUMOHHBIX 3HaHM. OHa 3aaBuna, YTO «TEPMUH «MCTOYHMK» crieayeT NoHMMaTb B CamMOM
LUIMPOKOM CMbICNEe», TaK Kak «40CTyn U COBMECTHOE MCMOSb30BaHUE BbIrog MOXET OXBaTbIBaTb
MHOXeCTBO CyGbeKTOB. B nepmyto oyepeab Npy Aeknapauum UICTOMHMKA criedyeT ykasaTb
cybbekTa, koMneTeHTHOro: (1) NpeaocTaBnNsaTb AOCTYN K reHeTUYEeCKUM pecypcam u/unm
TPaAMUMOHHBIM 3HaHUSIM, UNK (2) y4acTBOBaTb B COBMECTHOM MONb30BaHWUM Bbiro4amu,
nony4yaembiMN OT UX UCTONb30BaHUS. B 3aBUCMMOCTM OT KOHKPETHbIX FrEHETUYECKNX PECYPCOB
MNY TPAOULUMOHHbBIX 3HaHWUIA MOXHO caenaTb pasnuuMe Mexay: NepBUYHBbIMU UCTOYHUKAMMU,
BKIOYast, B YacTHOCTH, [loroBapvBatoLMecsi CTOPOHbI, NpeaoCcTaBnaoWwmne reHeTudeckmne
pecypchbl'*3, MHOrocTopoHHioto cuctemy MexayHapoaHoro AoroBopa MpoaoBonbCTBEHHOM U

140 BassneHue generauny ANoHUM Ha oaMHHaguaTon ceccum Kommteta. CMm. NpUHATLINA oTYeT 06 ogMHHaOUaTon
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.

41 OxpaHa TpaAMUMOHHBIX 3HaHUI: MPOEKT aHanuaa NpoGenoB: NepPecMOTPEHHbI BapUaHT
(WIPO/GRTKEF/IC/13/5(b) Rev.), cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxenus Il.

142 TuXoOKeaHCKMIA permoHanbHbIn TNoBoi 3akoH oT 2002 rofa 06 oxpaHe TPaAULIMOHHBIX 3HAHWA U NPOABIEHWA
KynbTypbl, YacTb | (4).

143 Cm. ctatbm 15, 16 n 19 KBP.
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cenbCcKoxo3sancTBeHHon opraHusaumm (PAO) ™ kopeHHbIe 1 MecTHble 0BLLMHBI 'S, 1
BTOPMYHBIE UCTOYHMKM, BKIHOYAs, B YACTHOCTM, KOMMEKUUM ex Situ 1 HayuHyro nutepatypy 6».

Sui generis

B topnanyeckom cnosape bnaka TepMuH «sui generis» onpegensieTcsa crnegyowmm obpasom:
«[B NnepeBoAe C NATUHCKOro — «B CBOEM pofe»]. ITOT TePMUH UCNOSb3yeTcs B Npase
WHTenneKkTyanbHon cobCTBEHHOCTU AN 0603Ha4YeHns pexuma, npefHa3HavYeHHoro Ans
oXpaHbl Npas, KOTOPbIE BbIXOAAT 3a PpaMK1 TPaAULIMOHHBLIX JOKTPUH NaTeHTa, ToBapHOro 3Haka,
aBTOPCKOro npaBa U KOMMep4yecKkon TanHbl. Hanpumep, 6a3a AaHHbIX MOXET He OXPaHATbCA
aBTOPCKMM NPaBOM, ECMNU €€ CoAePXXaHNe He SIBNSIETCA OPUrMHanbHbIM, O4HAKO OHa MOXeT
OXPaHATbCS CTaTyTHbIM NPABOM SUi generis, NpegHa3Ha4YeHHbIM Ana 9Ton Lenuy. Cuctema sui
generis— 3TO cUCTEMa, cneumanbHO npegHasHavYeHHas AN yaoBNeTBOPEHUS HYXA U
obecnevyeHns MHTEPECOB B KaKOW-NNMBO KOHKPETHON 06iacTn. Ye CylecTBYyeT HECKOSbKO
NpMMepOoB NpaB MHTENNEKTyanbHON COOCTBEHHOCTU SUi generis, Takux, kak npasa
pacTeHneBOO0B-CENeKLUMOHEPOB — OTPaXeHHble B MexdyHapodHOU KOHBEHUUU 10 OXpaHe
HosbIx copmos pacmeruti (1991 r.) («KoHeHuusa YIOB») — n oxpaHsemble npasa
WHTENNeKTyanbHOon CO6CTBEHHOCTN Ha UHTErpanbHble MUKPOCXEMbI — OTpaXeHHble B [Jozosope
06 uHmernnekmyarnsHol cobcmeeHHOCMU 8 OMHOWeHUU UHmez2parbHbIX Mukpocxem (1989 r.)
(«BawmHrToHckm goroop»). 3akoH MaHambl Ne 20 om 26 utoHs 2000 2. «O esedeHuu
crieyuarnibHo20 pexxuma oxpaHbl UHmernekmyasnbHol cobcmeeHHOCMU 8 OMHOWeHUU
KOJINIEKMUBHbIX pas KOPEeHHbIX HapoO08 Ha OxpaHy U 3awumy Ux KyrnbmypHoU
camobbimHocmu U mpaduyUOHHbIX 3HaHUl», NpeacTaBnsieT cobon pexnm sui generis.

CBaKonMyHACKUWA NPOTOKON 06 oxpaHe TPpaaULUOHHbIX 3HAHUW U BblpaXKeHUmn
cdonbknopa

B aBrycte 2010 r. Ha nnnomaTtunyeckon koHdepeHunn, coctosiBwencsa B CBakonmyHae
(Hamnbus), rocygapctsa — uneHbl ApprKaHCKOM permoHanbHOM opraHusaumum
nHTennektyansHon cobcreseHHocTn (APOWUC) npuHsanu npotokon. CornacHo nyHkTy 1 ctatbu 1
uenb atoro [NpoTokona cocTouT B criegylowem: «(a) oxpaHa HocuTenen TpaanLNOHHbIX 3HAHUI
OT NOObIX HApPYLLUEHNI X NpaB, NPU3HaHHbIX B HacTosweM NpoTtokone; n (b) oxpaHa
BblpaXkeH OonbKopa oT HE3aKOHHOIO NPUCBOEHUS, HENPAaBOMEPHOTrO UCMOSb30BaHUA U
HEe3aKOHHOW 3KCrnyataumm BHe UX TpaauLMOHHOIO KoOHTeKcTa». [MpoTtokon Bctynun B cuny 11
mas 2015 r., nocne Toro kak WecTb rocygapcTts — yneHoB APOUC coanm Ha XxpaHeHne cBou
OOKYMEHTbI 0 paTudoukaumnm unv NpucoeguHeHuu.

BbipaxeHusa B maTtepuanbHon dopme

BhlpaxeHue «B maTepuanbHon opme» 03Ha4YaeT Takoe BblpaKeHMe, KOTOpoe SBMSIeTCA
ocd3aeMbIM M YBUAEHHbBIM; AOCTYMHOE ANSA 0CA3aHUSA; Takoe, KOTOPbLIM MOXHO BnageTb Unu
KOTOpPOE MOXHO peann3oBaTb. OHO NPOTUBOMOSIOXKHO «HEMATEPMANbHOMY», T.€. TakoMy,
KOTOpPOE He BOMMOLLEHO B IM3NYECKY0 (POPMY, HE ABNAETCA 0CA3aeMbIM UMK OLLYTUMbIM
(cornacHo onpeaeneHuio puanyeckoro cnosaps bnaka).

BbipaxeHus B MatepuarnsHon dopMe — 3TO BblpakeHUsi, BOMMOLLEHHbIE B MaTepuarnsHOM
obbekTe'”. OHM He 0BsA3aTENbHO CBOAATCA K MaTepuarnbHOn hopme, HO A0MKHbI BbiTb
BOMIIOLLEHbI B MOCTOSAHHOM Martepuare, Hanpumep, B KaMHe, JepeBe, TeKCTUNe, 30510Te 1 Npoy.
MprMepamm 3NeMeHTOB, COCTaBMALLMX BbIPAXXEHUS B MatepuarnsHon dhopme, ABNSI0TCS:

144 Cwm. ctatbu 10-13 MOPPICX.

145 Cwm. ctatbio 8(j) KBP.

146 Cwm. gokymeHT WIPO/GRTKF/IC/11/10.

47 TunoBble NOMOXEHUS AN HALMOHAaNbHBIX 3aKOHOAATENLCTB 06 OXpaHe BbipaXKeHui dhorbknopa oT
He3aKOHHOrO UCMONb30BaHNSA U APYrMX HaHOCALLMX yuepb aencteun, 1982 r., yactb .
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(@) npousBeneHMst UCKYCCTBA, B YaCTHOCTM PUCYHKN, KapTuHbI, pe3Hble paboThbl,
CKYNbMTYpbl, U3OENNa U3 IMUHbI, TeppakoTbl, MO3avKa, U3genus u3 gepesa, usgenus
13 MeTanna, loBenvpHble U3genus, nNrneTeHble KOP3uHbI, BbILLUMBKM, TEKCTUMb, KOBPbI,
KOCTIOMBbI;

(b)  My3blKanbHble MHCTPYMEHTbI;

(c)  apxuTekTypHble dopmbl'#,

TpaAULUMOHHbLIN KOHTEKCT

TepMUH «TPaAULIMOHHBLIN» O3HAYAET, YTO TPAAULMOHHBLIE 3HAHUS UMW BblPaXXEeHUS KyMbTypbl
CO3[at0TCA B COOTBETCTBUM C NMpaBuiamu, npoleaypami 1 obbl4asiMm onpeaeneHHon obLLImMHBI,
a He TO, YTO OHU SABMSAKOTCA CTapbIMU. VIHbIMM CrioBamu, npunaraTerisHoe «TPaANLIMOHHBIN»
onpenensieT MeToq CO3AaHNsA TPAOULMOHHBIX 3HAHUI UMW BbIPAXEHWUI KyNbTypbl, @ He camu
3HaHNA . TepMUH «TpaOWULUMOHHBI» 03HAYaET, YTO TPAAMLIMOHHBIE 3HAHMS UMW BbIPaXEHUS
KyTbTYpPbl KOPEHATCS B TPAAMLIMW UM OCHOBbLIBAIOTCS Ha Heil, CryXKaT Ans uaeHTudmkaumum
KOPEHHOro 1N TPaAMLMOHHOMO HApOoAa UMW CBS3aHbl C HUM, a TakkKe MOTyT UCMOMb30BaTbCA Ha
npakTke TpaauLUMOHHbIMK criocobamn ', «TpaaMUMOHHBIN KOHTEKCT» 0603Ha4YaeT
NPUMMEHeHVe TPaaULMOHHBIX 3HAHUIA UMW TPAANLMOHHbIX BbIPAXKEHUI KyTbTypbl B UX
COBCTBEHHbIX paMKax, onpeaeneHHbIX UX XyA0KeCTBEHHbIM COAepXKaHNeM Ha OCHOBE
HENPEepbLIBHOrO MUCMOMb30BaHMS OBLLMHON. [TPUMEPOM 3TOrO MOXET CIYXWUTb UCMOMNb30BaHNe
PUTyanbHOro TaHua B ero TPaAMLMOHHOM KOHTEKCTE, T.€. UCMOSIHEHME YKasaHHOro TaHua
dhakTnyeckn B pamkax putyana's’.

Kak ykazaHO B JOKYMeEHTe «DNeMeHTbl CUCTEMbI SUi generis No OXpaHe TPagULMOHHbBIX 3HAHWUINY
(WIPO/GRTKEF/IC/4/8), TpagNUNOHHbIE 3HAHUS SBIIAKOTCS «TPAAULMOHHBIMWY MO TOW NPUYMHE,
4YTO B cnocobax Mx COo3AaHMs OTPaKeHbl TpaauLMmn obLWNH. 103TOMY TEPMUH «TPAAULIMOHHbIE»
He 0b6si3aTenbHO CBSA3aH C XapakTepoM 3HaHWUI, OH CBsi3aH CO crnocobom, NocpeacTBOM
KOTOPOro 3T 3HaHMS CO3[al0TCH, COXPAHSATCA U pacnpocTpaHsaTcs %2,

TpaavuMOHHbIe BbipaXXeHUA KynbTypbl

TepMUHbI «TPaAMUMNOHHbBIE BblpaXKeHUS KyNbTYpPbl» U «BbIPXEHWUsI hONbKIopa» UCNonb3yrTcs
BOWC B oTHOLWIEHMM MaTepuanbHbIX N HEMaTepuanbHbIX OPM, B KOTOPbIX BbipaXatoTcs,
nepegarTca UnNu BONMOLAaTCA TPagMLMOHHbBIE 3HAHWS U KynbTypa. [pumepbl 3Tux oopm
ABNAOTCH TPAAULNOHHAA My3blka, MCNOMHEHUSA, MOBECTBOBAHWS, HAUMEHOBAHUSA 1 CUMBOSbI,
N300paxXeHns N apXUTEKTYPHbIE POPMbl. TEPMUHBLI «TPAANLMOHHbIE BblPaXXEHUS KyNbTYpbi» U
«BbIpaXxeHus ponbknopa» ABMAKTCSA B3aMMo3aMeHAeMbIMU CUHOHUMaMWN 1 MOTYT
MMEHOBATbLCS NPOCTO KakK «TPaANLMOHHBIE BbIPAXEHUS KyNbTypbl», 4acTo B hopme
cokpauleHus « TBK». Vcnonb3oBaHue 3TX TEPMUHOB He NpecrneayeT uenu cosgatb
BReYaTneHne, 4To cpean rocygapcTs — vneHoB BOWIC cywecTByeT cornacue no nosogy
onpaBAaHHOCTW UK LenecoobpasHOCTN NCMONb30BaHUS 3TUX UIN NHbIX TEPMUHOB, HE
3aTparnBaeT v He OrpaHMYMBaET UCMONb30BaHMSA APYrMX TEPMUHOB B paMKax HaLMOHaNbHOro
U pernoHanbHOro 3akoHoA4aTeNbCTBA.

148 TunoBble NONOXEHMS AN HaUMOHanbHbIX 3aKoHo4aTeNnbCTB 06 OoXpaHe Bblpa)KeHMﬁ (bOJ'IbK.I'IOpa oT

He3aKOHHOTrO UCMOMb30BaHNA U APYrnX HaHOCALWMX yuwepb aencteuin, 1982 r., pasgen 2(iv).

HuHbo Mupec oe Kapeanbo, «M3 XxvxuHbl LWamMmaHa B naTEHTHOE BEAOMCTBO: [opora B cTaaun
cTpouTenbcTBa», Bonpockl 6uopasHoobpasus 1 npaea, cTp. 244.

CBOAHbIV aHanu3 NpaBOBOW OXPaHbl TPAOUUMOHHBLIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.
TunoBble NONOXEHNSA AN HauMoHanbHbIX 3aKoHoA4aTeNbCTB 06 OXxpaHe BbipaXKeHu honbKopa ot
HE3aKOHHOTMO MCMOMb30BaHMSA U APYIMX HaHOCALWMX ywepb aencteun, 1982 r., yactb lll. 42.

152 QnemeHTbl cucTeMbl sui generis no oxpaHe TpaguuMoHHbIX 3HaHuin (WIPO/GRTKF/IC/4/8), nyHKkT 27.
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TpagvUMOHHbIE KyNnbTypbl

CornacHo onpegerneHuto lopuanyeckoro cnosaps bnaka, 310 Tpaguumm, KOTopble OTHOCATCS K
o6bl4asam NPOLLNOro 1 MeToAam MUCMoNb30BaHMS B NPOLLIOM, OKa3biBaloLMM BRUSHME Ha
[eATENnbHOCTb M MPaKTUKY B HACTOALLEM. 3aKoHOAATeNbCTBO B Chepe UHTENNeKTyansHomn
CcOBCTBEHHOCTU NPOBOAUT pasrpaHNYeHre Mexay TPaanLMOHHON KynbTypor (KoTopasi MOXeT
onpeaenaTbCs Kak TpaauUMOHHAs KynbTypa Ui OmnbKIop B y3KOM CMbICTE CroBa) 1
COBPEMEHHbIMW, BHOBb BO3HVKaIOLLUMMN BbIPXKEHUAMW KyNbTYpbl, CO30aBaEMbIMU HblHE
XXUBYLLIVIMU MOKOMNEHMSIMU B pamKkax obLLecTBa, OCHOBAHHLIMU Ha paHee CyLLeCTBOBaBLLMNX
TPagULMOHHON KyNbType U ponbKIope U KOPEHSALMMUCS B HUX %3,

TpaguuMOHHbIe NPUPOAOOXPaHHbIEe 3HAHUA/TPAAULUOHHBbIE IKONIOrMYecKue 3HaHuA

WHCTUTYT KynbTypbl AeHe onpeaenseT «TpaauLMOHHbIe 3Kornormdeckmne 3HaHns» (TO3) kak
«COBOKYMHOCTb 3HaHWW 1 BEPOBaHW, NepegaBaeMblx NOCPECTBOM YCTHOM Tpaguuumn m
nepBuYHbIX HabnaeHnn. OHKM BKNOYAKT CUCTEMY KnaccudukaLumm, KOMNeKe 3MnupUYecKkmx
HabnoaeHn 3a MeCTHOW OKpyXatoLLen cpegon U cMcTemy caMoynpasfeHus, KoTopas
perynupyet nornb3oBaHue pecypcaMmu. OKONormyeckme acnekTbl TECHO CBA3aHbl C
coumanbHbIMKU N AYXOBHLIMU acrnektamn cuctemsl 3HaHun. Konunyectso u kadecTtBo TO3 He
OOWHAKOBO Y pa3sHbIX YNEHOB OBLLUMHBI 1 3aBUCAT OT UX Nona, Bo3pacTta, counanbHOro
MONOXEHWS, YMCTBEHHbIX CNOCOBHOCTEN 1 Npodeccun (OXOTHUK, AYXOBHbIN Nuaep, Luenuterns u
T.4.). TO3, KoTOpbIE YXOOAAT CBOMMW KOPHAMW B Aanekoe NpoLunoe, HOCAT KyMYNSATUBHBIN U
AVNHaMUYHbIA XapakTep, ONMpParTCAa Ha OMbIT NPeALIECTBYHOLLMX NOKONEHNA U afanTUpYTCs K
NponcxoasLMM B HacTosILLee BPEMS TEXHONOMMYECKUM U COLMarnbHO-9KOHOMUYECKUM
N3MeHeHMsIM» 154,

TpaanuMOHHbIE 3KOMOrMYECKNE 3HAHWNS Takke ONpeaensatoTCcsa Kak «HakonneHHas COBOKYNHOCTb
nepefaroLmnXcst U3 NOKONEHNS B NMOKONEHNE Yepes NOCPEACTBO KyIbTypbl 3HAHWU 1 BEPOBAHWI
OTHOCUTENBHO CBA3W XMBbIX CYLLECTB (BKMNtoYas nogen) apyr ¢ ApyroM 1 C OKpY>KatoLLen nx
cpepon. Kpome toro, TO3 sABNAOTCS CBOMCTBOM OOLLECTB C MICTOPUYECKON NPEEMCTBEHHOCTLIO
NPaKTUKM NCNOSTb30BaHNsSI PECYPCOB; B LIENIOM, 3TO HEMPOMbILLMIEHHbIE NN MEHEE Pa3BUTbIE B
TEXHUYECKOM OTHOLLEHMM 00OLLEeCTBa, MHOTME N3 KOTOPLIX ABMNSAOTCSA KOPEHHLIMU UK
nnemMeHHbIMU» 195,

TpapMLI,VIOHHI:Ie 3HaHuA

Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpeaeneHns TpaguunoHHbIX 3HaHun (T3) B
HacTosiLee BpeEMS He CyLLEeCTBYeET.

TepMUH «TpaaUUMOHHbIE 3HAHWSI», UCMONb3YEeMbI A4S LUMPOKOro onmncaHus 3Toro npegmeTa,
00bI4YHO BKMIOYAET UHTENIEKTYaNbHOE U HeMaTepuanbHoe KyrnbTypHOE Hacneaue, NpakTuKy u
CUCTEMbI 3HAHWUI TPaAMLMOHHBIX OOLUUH, B TOM YMCIE KOPEHHBIX U MECTHbIX OOLLWH
(TPaAMUMOHHBIE 3HaHUS B 06LeM cMbicrie). HbIMKU crioBaMu, TpaaWMLMOHHbIE 3HAHUS B
LLUIMPOKOM CMbICIEe OXBaTbIBAKOT COAEPXKaHNe 3HaHWI Kak TaKoBbIX, a Takke TpaaULMOHHbIX
BbIpaXXEHWUI KyNnbTypbl, B TOM YUCIE OTIMYUTENbHbIE NPU3HAKM U CUMBOJbI, CBSI3aHHbIE C
TPaAULUMOHHLIMU 3HAHUSIMMU.

153 CBopfHbIi aHanM3 NpaBoBOM OXpaHbl TPAAULMOHHBIX BblpaxeHuit kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKkT 54.
154 Cm. Takke: Mapk . CTUBEHCOH, «/Icnonb3oBaHWe UCKOHHbIX 3HaHUI B OLLEHKE BIUSIHWSI HA OKPYXKatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

®ukpeT Bepkell, « TpagnLMOHHbIE SKOMOrMYecKne 3HaHUs B nepcnekTuee. TpaanLMOHHBIE 3KOMornyeckme
3HaHWA: KOHUenumn n cnyydany. MexagyHapogHas nporpamma B 06macTi TpagnLMOHHBIX 3KONIOTMYECKMX
3HaHWU 1 MexayHapoaHbIv LeHTP Mo nccrnegoBaHnsam B obnactu pa3sutus, OTTaea.
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TepMUH «TPaAMLMOHHbIE 3HAHWSA», UCMOMb3YeMbI B OBCYXXOEHUAX HA MeXAyHapOAHOM YPOBHE
B Y3KOM CMbICI€, OTHOCUTCS K 3HAHUSIM TaK TakoBbIM, OCOBEHHO K 3HAHUSIM, CO34aHHbIM B
pesyrnbTaTe UHTeNNeKTyarnsHon 4eaTenbHOCTU B TpaauLMOHHOM KOHTEKCTE, BKIoYas Hoy-Xxay,
NPaKTUKY, HABbIKU U MHHOBALMWN. TpaauLMOHHbIE 3HAHUS MOTYT BbiTb OGHaPYXeHbI BO
MHOXECTBE PasHOOBPa3HbIX KOHTEKCTOB, BKIOYas CEMNbCKOXO3ANCTBEHHbIE 3HAHUS, HayYHble
3HaHWS, TEXHUYECKME 3HAHUS, SKONMOTMYEecKne 3HaHus, MeQULNHCKUE 3HaHWS, B TOM Yucre
3HaHMSA O COOTBETCTBYIOLLIMX NEeKapCTBEHHbIX CPeAcTBax U MeankaMeHTax, 3HaHUs, CBA3aHHble
c 6uopasHoobpasviem, n T.4.» 1%,

LUndpoBasa 6ubnmorteka TpagMLMOHHbLIX 3HAHUN

Lndposas Gubnuoteka TpaguumoHHbix 3HaHumn (LIBT3) sisnseTtcs HoBon uHUumMaTtmeon Nuguum,
Lernbio KOTOPOW COCTOUT B NPOTUBOAENCTBUN HE3AKOHHOMY NPUCBOEHUIO TPAAULMOHHBLIX
MEANLMNHCKUX 3HaHUI cTpaHbl. B co3gaHumn LIBT3 no MHOMACKMM cucTeMamM MeauLMHbI
npuHMMana yyactne MexgucumnimHapHas rpynna B COCTaBe 3KCnepToB MO TPaauLNOHHON
mMeguuunHe (aropBeaa, yHaHu, cuaaxa v ora), NnaTeHTHbIe 3KCNepThbl, aKenepTbl No UT, yyeHble
N TexHnyeckne cneumanuctbl. lNMpoekt LIBT3 npeaycmatpuBaeT 4OKYMEHTUPOBAHUE
TPaAULMNOHHbBIX 3HAHUIN, OTHOCALLMXCA K 0OLLLECTBEHHOMY LOCTOSHUIO N CYLLLECTBYIOLLNX B
dopmMe nuTepaTypbl NO atopBeae, yHaHu, cugaxe u nore, B UMcposomM cpopmaTte Ha NaTu
MeXOyHapoaHbIX A3blKax, KOTOPbIMU ABNAKTCA aHINIMACKUIA, HEMELIKNIA, opaHLy3CKUNA,
ANOHCKMI 1 ncnavcknn. B LIBT3 cogepxuntca uHdopmaumst 0 TpagnLMOHHbBIX 3HAHUSX,
CYLLIECTBYHOLLMX B CTpaHe, Ha A3blkax U B oopmaTte, MOHATHbLIX 45151 NaTEHTHbIX 3KCNepTOB
MeXayHapoaHbIX NaTteHTHbIX BegomMcts (MIB), 4To Heobxoanmo ansa npegoTBpaLleHns
BblJa4n He3aKoHHbIX nateHToB ',

LIBT3 npecnenyeT ABOsKyto Lienb. Bo-nepsbix, oHa cnocobcTByeT NpeoTBpaLLEHMIO Bblgaun
NaTeHTOB Ha NPOAYKTbl, KOTOPbIE CO34aHbl C UCMONb30BaHWEM TPAAMLMOHHbBIX 3HAHWUM, HO Y
KOTOpbIX M306peTaTenbCKkUin ypoBEHb SABNAETCA HU3KMM MUnn BoobLLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CIYXWUT HEKMM «MOCTUKOM» MeXAy COBPEMEHHON HAyKOW U TPpagULMOHHBIMU 3HAHUSMW, U
BGnarogapsa aTOMy MOXET UCMONb30BaTbCA ANS CTUMYNUPOBaHUA yrinybneHHbIX nccneoBaHum,
Hanpa.eHHbIX Ha CO34aHne HOBbIX NEeKapCTBEHHbIX CPEACTB Ha OCHOBE MHAOpMaLnn o
TpaauLUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyxuTb « MOCTUKOM» Ha rnobanbHOM YpOBHe
Mexay OpeBHUMY cnokamu (OBYCTULLNSIMU) HA CAHCKPUTE M NMaTEHTHBLIM 3KCMEePTOM, NMOCKOSIbKY
6a3a gaHHbIX ByaeT npeaocTaBnNATb MHAPOPMaLUI0 O COBPEMEHHBIX, a Takke MECTHbIX
Ha3BaHUAX Ha A3blke U B hopMaTe, NOHATHBIX ANS NaTEHTHbIX akcnepToB. [Mpegnonaraetcs,
YTO 3TO AaeT BO3MOXHOCTb CBECTU K MUHUMYMY HEXBATKY 3HaHWI 06 N3BECTHOM YpPOBHE
TexHukn. Takasa 6as3a AaHHbIX ByaeT cogepXaTtb AOCTaTOYHO AeTann3mpoBaHHbIe
onpeaerneHns, NPUHUMMbI U KOHLEenuMmn Ansa Toro, 4Tobbl CBECTU K MUHUMYMY BEPOATHOCTb
NaTEeHTOBaHUSA B KAYEeCTBE «M306PEeTEeHNn» HE3HAUNTENbHLIX/HECYLLLECTBEHHbIX M3MEHEHNI 158,

156 Cm. OTyeT BOMC 0 MUCCHSIX MO YCTaHOBMEHMIO (DAKTOB, KacaroLMXCs UHTENMEKTYanbHON COGCTBEHHOCTU U

TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHWUA HOCUTENEen TPaguLUOHHBIX 3HaHUN
B 0bnacTu nHTennekTyansHon co6CTBEHHOCTUY, CTP. 25, 4OCTYMNHbLIN Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.

C 6onee nogpobHON nHopmaLmen MOXXHO O3HAaKOMUTLCS MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

Ponb peecTtpoB 1 6a3 AaHHbIX B OXpaHe TPaAMUMOHHBIX 3HAHWIA: cpaBHUTENbHbIM aHanu3. OTtyeT UNU-IAS,
aHBapb 2004 r., cTp. 18.
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Knaccudmkauma pecypcoB TpagnLMOHHbIX 3HaHUI

Knaccudmkaums pecypcoB TpaguumnoHHbix 3HaHui (KPT3) sBnseTcs HoBaTopckomn
CTPYKTYPUPOBAHHOW KnaccnmKaLMOHHOM CUCTEMOK, KOTOpas npegHasHavyeHa ans CUCTEMHOIO
yNopsiAoYeHMs, pacnpoCTpaHEHNS N MOUCKa 1 KOTopas BKOYaeT OKOMo 5 Thic. noarpynn
TPaAULUNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOW naTeHTHON
knaccudmkauum (MMK)'%°, KPT3 6bina paspaboTaHa aAns MHAWNCKUX CUCTEM MEeAULIMHBI
(aropBena, yHaHu, cungoxa u nora). KPT3 nonyuunna mexgyHapogHoe npusHaHue, 1 oHa
npuBsasaHa Kk MIMK. Mo Bcen BeposTHOCTK, OHa ByaeT cnoco6CTBOBATE NOBLILLEHNIO YPOBHS
MHPOPMMPOBAHHOCTM O CUCTEMAX TPaAULMOHHbBIX 3HaHMIN Bnarogaps UCMNOb30BaHUIO
COBPEMEHHOW CUCTEMbI pacrnpocTpaHeHUs, @ UMEHHO MHAOPMALMOHHBLIX TEXHONOMNIA, U B
yacTHocTn NHTepHeTa n Beb-TexHonornn. peanonaraeTcs, YTO CTPYKTypa U CTENEHb
petanmsaummn KPT3 BbI30BYT MHTEpPEC Y TEX CTPaH, KOTOPbIE NpunararT YyCunus K
npegoTBpaLLEeHNIO Bblgayun HE3AaKOHHbBIX MATEHTOB HA HEOPUTMHAIbHbIE OTKPbLITUSA, CBA3AHHbIE C
cucTemMaMm TPaaULMOHHBIX 3HaHUI 60,

Tpanu UMOHHaA MegnUunHa

BO3 onpenensaeT 3TOT TEPMUH KaK «COBOKYMHOCTb 3HAHWIN, HABLIKOB U NMPAaKTUYECKMX NMPUEeMOB,
OCHOBaHHbIX Ha TEOPUAX, BEPOBaAHUAX U ONbITE, ABMNAILLMXCA HEOTHEMIIEMOMN YacTbio
pasnu4HbIX KynbTyp, 6yab TO NOAAALWMXCA OOBACHEHNIO UM HET, UCTONb3YEMbIX AN
noaJep)xaHus 300pOBbs, a Takke AnA NPOMPUNAKTUKKL, ANArHOCTUKM, OBneryeHms unm nedyeHus
dmanyeckmx 1 ncuxmyecknx sabonesanuiny . BO3 Takke onpeaenseT «TpaauLUOHHYHO
MeaULIMHY» KaK «BKIHOYaKoLLYI0 pasnnyHble NpakTuyeckne MeToabl, Noaxoabl, 3HaHUs U
BepoBaHus B 06racTi BpayeBaHusi, BKMOYas pacTUTENbHbIE, XXUBOTHbIE U/UMNN OCHOBAHHbIE Ha
MUHepanax rekapcTBeHHbIe CPeCTBa, AYXOBHYIO Tepanuio, MaHyarbHble NpuemMs! 1
ynpaxKHeHus1, NpUMeHsieMble pa3fernbHO UMK B coYeTaHumn AN NoaaepKaHna 3gopoBbs, a
TaKke ANna neyYeHus, ANarHoCTUKN UM NPOMUNaKTUKK 3a6onesaHuniny 162,

MpousBeneHns U MIHHOBaLUWUK, OCHOBaHHbIe Ha TPaaULUAX

Tpaguummn npeactaBnsoT cobon KynbTypHYO NPaKTUKY U MOeW, KOTopble pacLeHUBaoTCs Kak
OTHOCSILLMECS K MPOLLIIOMY M KOTOPbIM OTBEAEH ONpeAeneHHbIn cTaTyc. TepMuH
«NpOMU3BEAEHUsI U MHHOBaLMW, OCHOBaHHbIE HA TPAAMLMAX» 03Ha4YaeT MHHOBaLUK U
Nnpon3BeneHnsl, OCHOBaHHbIE Ha TPAAMLUMOHHBIX 3HAHMSIX KaK TakoBbIX, HO Pa3BUTbIE U
MOEPHU3NPOBaHHbIE BHE TPAAMLIMOHHOIO KOHTEKCTa %%, TpaauuMoHHbIe 3HaHUS KaK TakoBble
03HaYatloT «CUCTEMbI 3HAHWI, MPOM3BEAEHUS] U MHHOBALMW, KOTOPbIE, Kak NpaBuIio,
nepeaatTcs U3 NOKONEHUS B MOKONEHUE; KakK NPaBuio, CYMTAKTCS OTHOCSLLUMMUCS K KAKOMY-
NMBO KOHKPETHOMY HapoAy M HacensiemMon UM TEPPUTOPUK; Kak NpaBuno, paspabaTbiBatoTcs
6eccucTeMHO 1 MOCTOSIHHO Pa3BMBaIOTCS B OTBET HA U3MEHEHMWE BHELLHMX YCroBuiiy 164,
NHHOBaUWUW, OCHOBaHHbIE HA TPAAMLUMSX, OTHOCATCS K TEM CryyYasiM, korga Tpaguums
BbICTYNaeT B Ka4eCTBe NCTOYHMKA MHHOBAaLWIA, OCYLLIECTBIISIEMbIX YIIEHAMM COOTBETCTBYHOLLEN
KYNbTYPHOW OBLLMHBI NN CTOPOHHUMM NULAMU; B 3TUX CIy4asix MHHOBaLMKM MOTYT TakkKe
BbISBNATb ApYrMe BUAbl UCNONb30BaHNSA TpaauLMn, KOTopble MOTyT OblTb NpoaHanNn3MpoBaHbl B
KOHTEKCTE UHTENneKTyansHon co6cTBeHHOCTM %S, Bornee nogpo6HO TpaauUMOHHbIE 3HAHWS
«KaK TakoBble» 1 MPOM3BEeAEHUS U MHHOBALMWN, OCHOBAHHbIE HA TPaAMLMOHHBLIX 3HAHUSIX,
paccMmaTpuBaloTCs B OKYMeHTe, o3arnaBneHHoM « CMCOK U KpaTKoe TEXHUYECKOe MNosICHEeHe

159 Tam xe.

160 C 6onee nogpo6Hoi MHdopmaLmeit MOXHO 03HAaKOMUTLCS Mo agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

161 O6wwme pykoBogsLme npuHUmMnbl BO3, kacalolmecs METOAVKM NPOBELEHNS! UCCIIe0BaHUIA Y OLIEHKM
TpagmumnoHHon meguunHel (WHO/EDM/TRM/2000.1), cTtp. 1.

62 Crpaterns BO3 B 06nacTu TpaguumMoHHoi meauuuHel Ha 2002-2005 rr., cTp. 7.

163 Cm. ctatbu 10-13 MAOMPPICX.

64 Cm. nokymeHT BOMC WIPO/GRTKF/IC/3/9.

165 CpopHblit aHanu3 NpaBoBoOii OXpaHbl TPAAULMOHHBIX BblpaxeHuit kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
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pasnunyHbIX PopM, B KOTOPbIX MOXHO HAWTU TPAANLMOHHBLIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9) %8,

KonBeHumna KOHECKO o mepax, HanpaBrneHHbIX Ha 3anpeLleHne u npeaynpexaeHue
He3aKOHHOro BBO3a, BbIBO3a U Nepepayvm npaBa CoO6CTBEHHOCTU Ha KyNbTypHbIe
LLeHHOCTH

OpraHnsaums O6beguHeHHbIX Hauun no Bonpocam o6pa3oBaHust, Hayku U KynbTypbl
(KOHECKO) npuHsina KoHBeHUMO N5t OXpaHbl KyNbTYPHbIX LEHHOCTEN, HAaXo4sALWNXCs Ha
TEppPUTOpPMM rocyaapcTBa, OT ONACHOCTEN KPaXu, TalHbIX PACKOMOK M HE3aKOHHOIO BbIBO3a.
KoHBeHUMsA BCTynuna B cuny B 1972 .

KoHBeHUus 06583bIBaET CBOMX rocyaapcrtB-y4aCTHUKOB OCYLLECTBIIATbL Mepbl N0 TPEM OCHOBHbIM
HanpaBleHUAM:

1. MNpeBeHTVBHbIE MEPbI: CO3AaHNE PEECTPOB LIEHHOCTEN, yUpexaeHe cBUaeTeNbLCTB Ha
BbIBO3, OCYLLECTBIIEHME KOHTPOIIS 32 TOProBren, BBEAEHNE YrorloBHbIX U
agMUHUCTPATUBHbLIX CaHKUWIA, NpoBeAeHNe 0Gpa3oBaTenbHbIX KaMnaHui 1 T.4.

2. lNonoxeHusa o BO3BpaLLeHUN: B COOTBETCTBUM C NyHKTOM (b) (ii) ctaTbm 7 KoHBEHL MK
rocyfapcrBa-y4acTHUKM 06a3ytoTca no TpeboBaHMIo rocyaapcTBa-yrneHa
«MPONCXOXAEHNS» NPEANPUHUMATL COOTBETCTBYIOLLME LWarn s obHapyXeHns 1
BO3BpaLleHus nobdon NnogobHON KynbTypPHOM LLEHHOCTW, BBE3EHHOWN Nocne BCTYMNNEeHUs
HacToswen KoHBeHuun B cuny B 060MX 3aMHTEPECOBaHHbIX rOCyaapCcTBax, Npu yCrioBumu,
O[HaKo, YTO rocygapcTeo, obpallatoieecs ¢ NpocbOoK, BbinnayYnBaeT cnpasensivByro
KOMMNeHcaumo 4obpocoBECTHOMY NOKynaTeso UM nuuy, KOTopoe umeeT
OencTBMTENbHOE NPaBo Ha 3Ty LeHHOCTb. B ctathe 13 KoHBeHLMM Takke coaepkaTcs
NOMOXeHMs, KacarLwmecs BO3BpaLLEHNS LLEHHOCTEN U COTPYQHUYECTBA, KOTOPbIE HOCAT
Gonee KOCBEHHbIV XapakTep 1 00ycnoBneHbl BHYyTPEHHUM 3aKOHOL4ATENbCTBOM.

3. Cuctema mexayHapogHOro coTpygHudecTsa: naesa ykpenseHus coTpyaHu4ecTsa
cpeau rocygapcTB-y4acTHUKOB U MeXAy HUMK NPoHU3bIBaeT cobon Bcto KoHBeHumto. B
cny4asix, korga KynbTypHOe Hacnegwe noaBepraeTcsi OnacHOCTU pasrpabnenuns, ctatba 9
npeaycMaTpuBaeT BO3MOXHOCTb OCYLLEeCTBNEHNsI 6onee KOHKPETHbLIX Mep, B YaCTHOCTH,
KOHTPONS 32 BBO3OM M BbIBO30OM.

KonBeHuusa OHECKO 06 oxpaHe u noowpeHnn pasHoo6pasnsa hopM KynbTYypPHOro
caMoBbIpaXeHus

OpraHnsaums O6beguHeHHbIX Hauun no Bonpocam o6pa3oBaHust, Hayku U KynbTypbl
(KOHECKO) npuHsana KonseHuyuto OHECKO 06 oxpaHe u noowpeHuu pa3Hoobpasusi ¢popm
KyfibmypHO20 caMo8bipaxeHusi, koTopas Bctynuna B cuny 18 mapta 2007 r. OHa BcTynuna B
cuny 18 mapta 2007 r.

Llenn KoHBeHuun nsanoxeHbl B ctatbe 1: (a) oxpaHa v noowlpeHne pasHoobpasusa oopm
KynbTypHOro camoBbipaxeHusi; (b) cosgaHume ycnoeun gns pacupeTta n ceobogHoro
B3aMMOAENCTBUSA PasfnyHbIX KyrbTyp Ha B3aUMOBbLIFrOQHOW OCHOBE; (C) nooLipeHue auanora
Mexay KyrnbTypamu B Liensax obecneyeHnst bonee Wwmpoknx n cbanaHcMpoBaHHbIX KyNbTYPHbIX
0oOGMeHOB BO BCEM MUpE B MHTEPEeCax B3aMOYBaXXEHUS KyNbTyp U KyNbTypbl MUPa;

(d) noowpeHne MexKynbTypHOro B3auMoAenCcTB/S B LEeNAx pasBuTns B3aMONpPOHUKHOBEHNS
KynbTyp B AyXe HaBegeHN MOCTOB MeXay Hapodamu; (€) NooLupeHne yBaXkeHus K
pa3Hoo6pa3unto hopM KynbTypPHOrO CaMOBbIPAXXEHMS U NOBbILLEHNE OCO3HAHUA LLIEHHOCTUN 3TOro
pasHoobpa3ns Ha MECTHOM, HaLMOHaNbHOM 1 MexXgyHapogHoMm ypoBHsix; (f) nogTeepxaeHue
BaXXHOCTM B3aMMOCBS3N MeXAyY KyrnbTypon 1 pasButnemM ans Bcex cTpaH, B 0COOEHHOCTH
pas3BMBalOLLMXCA, U NogAepKKa AEUCTBUI, NPeANnPUHUMAEMbIX HA HaLMOHANbHOM 1

166 MpoekT 1 aHanua». MPoeKT 1 aHanua».
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MeXOyHapo4HOM YPOBHSIX C Lenblo obecnevnTb Npu3HaHne nogivHHON LEHHOCTU 3TOM
B3aMMOCBA3N; (g) npusHaHme ocoboro xapakrepa KyrnbTypHON AEATENbHOCTU U KYNbTYPHbIX
TOBaApOB W YCIyr Kak Hocutenen camobbITHOCTK, LeHHOCTen 1 cmbicna; (h) nogTBepxaeHve
CyBEPEHHOro NpaBa rocygapcTB Ha NOAAEPXKKY, MPUHATUE N OCYLLECTBMAEHME NOMNTUKN U Mep,
KOTOpble OHM CYMTAIOT HaAeXalumMmn 4s oxXpaHbl U NooLWpeHnsa pasHoobpasms opm
KyNbTYPHOro CaMoBbIpaXXeHUs Ha cBoen Tepputopun; [1] (i) ykpenneHue mexagyHapogHoro
COTpy4HMYECTBaA U CONMOAPHOCTM B AyXe NapTHEpPCTBa, B YACTHOCTU AN1s pacLUMpeHmns
BO3MOXHOCTEN pasBMBalOLLMXCA CTPaH B 0611acT 0XpaHbl 1 NOoLLpeHnst MHOroobpasus oopm
KyNbTYPHOr0 CaMOBbIPaXXEHUS.

KoHBeHuus FOHECKO 06 oxpaHe HemaTepuasribHOro KysibTYpHOro Hacneaus

KoHBeHUus 6bina npuHsata OpraHusaumen O6beanHeHHbIX Haumin no Bonpocam o6pasoBaHus,
Haykn n kynbTypbl (FOHECKO) B 2003 r. n Bctynuna B cuny 20 anpens 2006 r. Llenwn
KoHBeHLMN COCTOAT B OXpaHe HeMaTepuarnbHOro KynbTypHOro Hacneaus, obecneyeHun
yBaXXEHMS HEMaTEPManbHOTO KyNbTYPHOrO Hacneamsi obLwmH, rpynn 1 oTAenbHbIX Nny,
NOBbILLEHME OCBEOOMIIEHHOCTU OOLLECTBEHHOCTU O Ba)KHOW PO HEMAaTepmarbHOro
KynbTYpHOro Hacneams n obecrneyeHve ee B3aMMHOro Npu3HaHus, a Takke B NpeaoCcTaBneHun
NMOMOLLN 1 COTPYOHNYECTBE Ha MEXOYHapOAHOM YPOBHE.

Hepno6pocoBecTHasi KOHKypeHLUUS

B topuamnyeckom crioBape Bnaka TepMnH «He406pPOCOBECTHAsS KOHKYPEHLMSI» OnpeaenseTcs
Kak «6ecyecTHoe U MOLLEHHMYECKOe COMePHNYECTBO B 06nacTy TOProBv U KOMMEPLUK,
0coBeHHO NpaKkTuka NPOABWKEHMS HA PbIHOK CBOMX COBCTBEHHBLIX TOBapOB U NPOAYKTOB B
yLiep6 npoaykTam 1 ToBapaM Kakon-nmbo Apyrov CTOPOHbI MOCPEACTBOM UMUTALIMN UK
KOHTpadakuum Ha3BaHus, bpenaa, pasmepa, PopMbl UNN APYTUX OTINYUTESNBHBIX NPU3HAKOB
N3Lenust Unu ero ynakoBKny.

CornacHo nyHkTy 2 ctaTtbh 10bis lNapuxxckol KOH8EHUUU MO OXpaHe MPOMbIWIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kTom HegOOPOCOBECTHOWM KOHKYPEHLINN CHNTAETCS BCAKAN aKT
KOHKYpeHUUK, NpoTUBOpeYvaLL i YeCTHbIM 06bl4asiM B MPOMBILLSIEHHBIX U TOProBbIX Aenax».
Hanee B nyHkTe 3 ctatbu 10bis roBoputce, 4TO «[B] YacTHOCTU, nognexar 3anpeTy: (i) Bce
JencTBus, crnocobHble KakuM Obl TO HU ObINI0 cNocoboM Bbi3BaTb CMELLEHWE B OTHOLLEHUN
npeanpuaTus, NPOAYKTOB NN NPOMbILLUIEHHOW UMW TOProBOW AeATENbHOCTU KOHKYPEHTa; (ii)
NOXHble YTBEPXKAEHMS NPU OCYLLLECTBNEHMN KOMMEPYECKON AeATENBbHOCTN, CNOCOBHbIE
ONCKPeaNTMpOBaTb NPeanpuUATMe, NPOAYKTbI UM MPOMBbILLNIEHHYIO U TOProBYIO
AeATenbHOCTb KOHKYPeHTa; (iii) ykazaHusa nnmn yTBepXxaeHus, UCnonb3oBaHne KOTOpbIX Npu
OCYLLIECTBITIEHUN KOMMEPYECKOWN AeATENbHOCTU MOXET BBECTU OOLEeCTBEHHOCTb B
3abnyxgeHne OTHOCUTENBbHO XapakTepa, cnocoba N3roToBnNeHNsi, CBOMCTB, NPUrOAHOCTH K
NPUMEHEHMIO UMW KONMYeCcTBa TOBApPOBY.

Deknapauua OpraHusaumm O6beanMHeHHbIX Hauuin o npaBax KOpeHHbIX HapoaoB

B 2007 r. leHepanbHas Accambrnes OpraHmsaumm O6begnMHEeHHbIX Haumn npuHana
Heknapayuro OpeaHuzauuu O6beduHeHHbIX Hayul o rpasax KOpeHHbIX Hapodos.
[eknapaumsa npusHaeT, YTO KOPEeHHble Hapoabl MMEIOT paBHbIE NpaBa YerioBeKa Ha 3aluTy oT
KyNbTYPHOW AUCKPUMMHALUK, N HanpasreHa Ha NooLpeHne B3anMHOro yBaXKEHUS 1
rapMOHWNYHbIX OTHOLUEHUI MeXay KOPEHHbIMW HapogamMu 1 rocyaapcTBamu.

B OTHOLIEHMN TPaaNLMOHHbIX 3HAHWI, TPAAULMNOHHBIX BbIPAXKEHWUI KyNbTypbl Y FTEHETUYECKNX
pecypcoB B NyHkTe 1 cTaTbk 31 npegycmaTpuBaeTcsl creayroLLee: «KKOpeHHble Hapoabl UMeLoT
npaBo Ha COXpaHeHWe, KOHTPOIb, OXPaHy U pa3BUTUE CBOErO KyNbTYPHOro Hacneaus,
TPaAMUMOHHBIX 3HAHWI 1 TPAOULMOHHBIX (POPM KYFbTYPHOrO BbipaXXeHusl, a Takke NposiBNeHNi
NX Hay4YHbIX 3HaHWIA, TEXHOMOMUIA U KyrNbTypbl, BKIOYas foackue 1 reHeTudeckne pecypchl,
cemeHa, rnekapcTsa, 3HaHUsi CBOMCTB chayHbl 1 doriopbl, TpaauLMKM YCTHOrO TBOPYECTBA,
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nuTepaTypHble NPon3BeaeHUS, PUCYHKU, COPT N TPaAULMOHHbIE Urpbl U M306pasnTernbHOe U
NcnonHUTenbckoe Nckycctso. OHM MMEIOT Takke NPaBoO Ha COXpaHEHUe, KOHTPOSb, 3aLUUTY U
pasBUTUE CBOEW MHTENNEKTyanbHOM COGCTBEHHOCTM Ha TaKoe KynbTypHOE Hacneaue,
TPaaULMNOHHbIE 3HAHNS N TPAAULNOHHbBIE (DOPMbI BblpaXXeHMs KynbTypbl». [anee B nyHKTe 2
crtatbu 31 roBopuTCS, YTO “COBMECTHO C KOPEHHbLIMU Hapodamu rocygapctsa NpuHUMatoT
OeNCTBEHHble Mepbl B LeNnax NpuM3HaHus U 3almnTbl OCYLLEeCTBIEHUsS 3TUX npaBy. B oTHowweHuu
TpaauLNOHHON MEAULMHBI B CTaTbe 24 npefycMaTpuBaeTcs cnegytollee: «KOpeHHble Hapoabl
MMEIOT MPaBO Ha CBOK TPAAULIMOHHYIO MEAULMHY N Ha COXpaHEHME CBOEN NPaKTUKK
BpayeBaHus, BKIHOYAs COXPaHEHNE BAXKHENLLMNX NEKAaPCTBEHHbIX PACTEHUN, XXMBOTHbIX U1
MUHepanoB».

Bceo6was geknapauus npas Yenoseka

BceoOwas geknapauusi npae vyenoBeka ABASIETCA KpaeyronbHbIM JOKYMEHTOM B 06nacTu
6opb0Ll 3a NpaBa yenoseka. [eknapauus, cCocTaBneHHasa NnpeacTaBUTeNamMm pasnmyHbIX
NPaBOBbIX M KyNbTYPHbIX TPAAMLMIA N3 BCEX PETMOHOB MMpa, Oblna npoBo3rnalleHa
"eHepanbHon Accambneei OpraHnsauun O6beamHeHHbIx Hauwmi B MNapwke 10 gekabps
1948 r. B kayecTBe 00LLEero cTaHgapTa BCeX HapOAoB 1 Hauun. B Hen Bbinn Bnepsble
NPOBO3rnaLleHbl OCHOBHbIE NpaBa YernoBeka, noanexallive sceoblien oxpaHe®7.

Ucnonb3oBaHue TPAaANUNOHHbIX Bblpa)KeHVIVI Kyanypr/TpaAI/II.IMOHHbIX 3HaHUWN

TpaanuMoHHbIE 3HAHUS U BbIPAXXEHUS KyNbTYpPbl MOTYT UCNOMNb30BaTLCS B PA3fMYHbIX LEnsiX.
Mcnonb3oBaHue TpaanUMOHHbBIX 3HAHWI UIN BbIPaXKEHUI KyrbTypbl OXBaTbiBAET KOMMEPYECKOe
WS MPOMBILLITEHHOE UCMNONb30BaHWe, 06bIYHOE NCMOoNb30BaHME, 40O6POCOBECTHOE
ncnonb3oBaHue, AOMAaLLHEE UCMNONb30BaHNE 1 NCNOMb30BaHMEe TPaANLMOHHON MeauUUHbI Ans
OXpaHbl 340pOBbS, a Takke UCNOSIb30BaHNE B UCCIeA0BaTENbCKUX U 0Dpa3oBaTeNbHbIX LIENSX.

Kommepyeckoe ucrnosib308aHuUe

B topuanyeckom crioBape bnaka TepMrH «KOMMEpPYECKOe UCNONb30BaHne» onpeaenseTcs Kak
«MCMNONb30BaHNe, KOTOPOEe CBA3AHO C OCYLLECTBMEHMEM UMK Pa3BUTUEM OEATENbHOCTMH,
npuHocsiwen goxoa. «Hekommep4yeckoe UCMONb3oBaHME» ONPeaenseTcs Kak «MCnonb3oBaHne
pagu NUYHOTO YAOBOMNBCTBUSA UMK B NpeanpuHUMaTeNnbCKUX Lensix, He CBSA3aHHbIX C
nony4YeHnem 4oxoaa Unm Bbirodbl, UMy MHOTO BO3HarpaXKaeHUs»

ObbI4YHOE UCnoIb308aHUE

B TnxookeaHcKoM perMoHanbHOM TMNoBoM 3akoHe oT 2002 roga o6 oxpaHe TpaauLMOHHbBIX
3HaHWU 1 NPOSABIIEHUI KyNbTYpbl TEPMUH «OObIYHOE UCNONBb30BaHME» ONpeaensaeTcs Kak
«MCNOoNb30BaHNE TPAAULMNOHHBIX 3HAHUIN W BbIPaXXEHUN KyIbTypbl B COOTBETCTBUN C OObLIYHbBIM
NpaBOM W NPAKTUKON TPagUUMOHHBIX BagesbLesy.

TepMuH «HenpepbiBHOE 0OblYHOE NCMONb30BaHNE» XapaKTePU3YET YCTOMYMBOCTb M XKUBOW
XapakTep UCMosfib30BaHUst TPAAULMOHHBIX 3HAHUIA U/VNW TPAOULMOHHbBIX BbIPAXXEHWIN KyNbTypbl
KOPEHHbIMUN OBLLMHAMM B COOTBETCTBUM C MX OObIYHBIM MPABOM U NMPaKTUKOW.

167 CM. http://www.un.org/en/universal-declaration-human-rights/.
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LobpocosecmHoe ucrnoib308aHUe

MpumeHUTENBHO K aBTOPCKOMY Npasy B topuanyeckom cnosape bnaka TepmuH
«A00pPOCOBECTHOE MCMNOSb30BaHMEY» ONpeaensieTCcsa kak «pasyMHOE Y OrpaHU4eHHoe
MCrnonb3oBaHVe NPon3BeaEHNSs, OXPaHAEMOro aBTOPCKUM NpaBoM, 6e3 paspelueHus aBTopa, a
UMEHHO TaKoe, KaK LUTUPOBAaHNE KHUM B KHWKHOM 0B03peHnn nnm UCnonb3oBaHue ee YacTen
B napoguun. [Jo6pocoBecTHOe UCNOoNb30BaHWe ABNAETCA CPEACTBOM 3aLUTbl NPOTUB
06BMHEHWI B HApYLLUEHUM NPaB C y4eTOM CneayoLmx onpegeneHHbIX 3aKkoHOM hakTOpOB:

(1) uenb n xapakTep UCNonb3oBaHUs, (2) xapakTep NPON3BEAEHMS, OXPAHSEMOro aBTOPCKUM
npasoMm, (3) macwTabbl UCNONbL30BaHWA Npon3sBeaeHns 1 (4) SKOHOMUYECKne nocneacTems
MCNONb30BaHUNAY.

HomawHee ucrnonb308aHue U ucrnosib3oe8aHue 0151 0xpaHbl 300p08bs

B topngmyeckom crnosape bnaka TepMunH «goMaLLHUA» onpeaensdeTcs Kak « OTHOCALMICS K
OOMY UInn cembe; GbITOBONY.

B nyHkTe 1 [oxuHckol Oeknapayuu, kacarowetica CoenaweHusi TPUMC u obwecmeeHHo20
30pasooxpaHeHus, npusHaemcs «cepbe3Hocms ripobriem 8 obriacmu 30pagooxpaHeHus, ¢
KOMOPbIMU cmarsikugaemcsi MHOXeCcme0 pa3susarouuxcsi U HauMeHee pa3eumhbiX CMpaH,
0cobeHHO mex rpobriem, kKomopsbie fensomcesi cnedcmeuem BUY/ClIVQa, mybepkynesa,
masisapuu u dpyaux anudemuyeckux 3abosiesarHuliy. [anee B NyHKTe 5(C) oTMevaeTcs
crnegyollee: «kaxgoe rocygapcTBo-yrieH MMeeT NpaBo onpeaensiTb, YTO UMEHHO
npeacTaBnsieT cob0n HauMoHanbHas YpesBbl4anHas CUTyaunst U Opyrme UCKNIYMUTENbHO
cepbe3Hble 06CTOATENbCTBA, NPU TOM MOHMMAaHUK, YTO KPU3UCHbIE CUTyauun B o6nactu

3 paBOOXpaHeHUs, B TOM Yucne cessaHHble ¢ BUY/CIOom, TyGepkynesom, manspuen u
ApYyrummn anngemMmyecknmm 3abonesaHnsiMm, MOryT NpeacTaBnaTb CO60N HaUMOHaMbHYO
Ype3BbIYANHYHO CUTYaLMIO UMK OPYrMe UCKIIOYMTENBHO Cepbe3Hble 06CTOATENbCTBAY.

Ucnonb3ogaHue 8 uccriedogamesibckux U obpaszosamesibHbIX Uesisx

MpUMEHUTENBHO K NaTEHTaM B topuaNYeckoM crioBape brnaka TepMUH «CpeacTBO 3aLUuThI,
OCHOBaHHbIE Ha NPUHLUMMNE UCNOMb30BaHNUS B 3KCMEPUMEHTarbHbIX Liensix» onpeaensieTcs kak
«CpeacTBo 3aLLMTbl MPOTUB 0OBUHEHWI B HAPYLLUEHMN NATEHTHbIX NpaB, UCMOMb3yemMoe Toraa,
Korga 3anaTeHToBaHHOe M306peTeHne Co34aeTCs U UCTONb3YeTCst UCKMHYMTENBHO B Hay4YHbIX
uensx. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUUTLI NO-MPEXHEMY NPU3HAETCs B KAYeCTBe
TaAKOBOrO, OHO TOSKYEeTCS B Y3KOM CMbICIIE U B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCS TONbKO
B OTHOLUEHUW MUCCreAoBaHuiA, NPOBOAUMBIX B LIENsiX NpoBepkn (hopMyribl U306pETEHUS».

Cnep,yeT OTMETUTb, YTO, XOTA NpaBa MHTeﬂﬂeKTyaﬂbHOIz COBCTBEHHOCTU U ABMSAOTCSA
NUCKNKYNUTENbHBIMU NMpaBaMn, B OTHOLLEHUN 3TUX UCKNIYNTENbHbLIX NpaB npeaycMaTpmBaloTCA
onpeaeneHHble N3bATUA N orpaHN4eHnA. Hanpmmep, B obnactu naTeHToOB B HALMOHANIbHOM
3aKoHodaTenNbCTBE pAna CTpaH npeaycMaTpmBaroTCca onpenerneHHble N3bATuAa U orpaHn4YeHna B
OTHOLUEHNN UCKNIOYUTENBbHbIX NpasB, B YaCTHOCTU cnenyrowmne:

a) nencTeus, coBepluaemble B JTIMYHbIX 1 HEKOMMEPYECKUX LIENAX;
b) nencTeuns, coBepLuaemMble UCKITIYNTESTIbHO B SKCNEPUMEHTAl1bHbIX UIA
ncenenoBaTernibCKux Lenax.

MpumeHeHne

B ctatbe 2(c) Harorckoro npoTokona perynmpoBaHmsa 4OCTyNa K reHETUYECKMM pecypcam 1
COBMECTHOMO MUCMOMb30BaHUA Ha CnpaBeasIMBON U paBHOW OCHOBE BbIroA4 OT UX NPUMEHEHUSA K
KoHBeHuuun o 6uonornyeckom pasHoobpasum (2010 r.) npuBoauTca cnegytowee onpeneneHue:
«npoBefeHne nccnegoBaHnn U pa3paboTok FreHETUYECKOro U/nnm BUOTEXHOOrMYECKOro
coCTaBa reHeTUYECKMX PecypcoB, B TOM YMCMe NyTEM NMPUMEHEHUss BMOTEXHONOMN, Kak OHa
onpegeneHa B ctatbe 2 KoHBEHLNNY.
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MHcTpymeHTapun BOUC gna aokymeHTauum B o6nacTv TpaguumMOHHbIX 3HAHUM
(«oKyMeHTMpOBaHMe TPAaAULIMOHHbIX 3HAHUN — MeToAMYecKoe nocoodue)

lMporpammMbl JOKYMEHTUPOBaHUS MOTYT 3aTparvBaTb BONPOChI MHTENNEKTYanbHON
COBCTBEHHOCTUN MPUMEHUTENBHO K HOCUTENSIM TpagMLMOHHbIX 3HaHU. B npouecce
AOKYMEHTUPOBaHUS KparHe BaXXHO BCECTOPOHHE YYUTbIBaTb €ro NocneacTsns Ans npas
WHTennekTyanbHon cobctBeHHoCTU. UHCTpymeHTapun BOUC npuMeHUTENbHO K
AOKYMeHTaumm B obnact TpaavuMOHHbIX 3HAaHUIN NpeaHasHaveH aAns ynpasneHus
WHTEenneKkTyanbHON CO6CTBEHHOCTLIO B MpoLecce AOKYMEHTUPOBaHUS, a Takke UCNoNb30BaHNS
9TOro npolecca B kKa4ecTBe OTNPaBHOM TOYKM ANs nepexoaa kK 6onee apdeKTMBHOMY C TOYKU
3peHnsi NPUHOCUMOW NOMb3bl YNPaBNeHNo TPaaULMOHHBIMU 3HAHUAMWN B KA4YeCTBEe OOHOro 13
WHTENNEKTYyanbHbIX U KyNbTYPHbIX aKTUBOB OOLLMHbI %8,

NHcTpymeHTapuit BONC npuMeHUTENbHO K AOKyMEHTaLMK B 06racTu TpaguUMOHHbIX 3HAaHWIA
cneumnanbHO NpeaHasHavYeH ans UCNoNb30BaHUS KOPEHHbIMU Hapodammn U MECTHLIMM
obwmnHamMn. OH MOXET TakKe 0KasaTbCsi MONe3HbIM ANs APYIUX NUL, U OPraHoB, TakUX, Kak
rocyfapCTBeEHHble cryxalume BegoMmcte MIC, nuua, OTBETCTBEHHbIE 3@ MPUHATME NONUTUYECKNX
peLLEHUI, Hay4YHO-UCCneaoBaTeNbCKNE YUPEXKAEHNS U yYpEXOEHUs KyNbTyphbl, peanuayoLuime
MPOEKTbI AOKYMEHTUPOBAHUS.

Korga 3HaHus 3a40KYMEHTMPOBaHbI, A8 UX OXpaHbl MOXHO 3a4encTBOBaTb NpaBa
WHTENNeKTyanbHon COGCTBEHHOCTM U ApyrMe NpaBoBble MEXaHU3Mbl, OAHAKO yCnex MoXeT
ObITb 06ecneyeH TONbKO B TOM Crlyvae, ecrnv OKYMEHTUPOBAHME NPOU3BEAEHO HaAMNEXaLlMm
o6pasom. UHcTpymeHTapun BOUNC npumMeHUTENbHO K AOKYMEHTaLmMm B obnacTu
TPaAMLMOHHBIX 3HAHUI NPM3BaH MOMOYb OLEHUTL BO3MOXHbIE BapuaHTbl YCTaHOBNEHNS
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COOCTBEHHOCTH, CNaHMPOBaTh U peann3oBaTtb
NPUMEHEHME NOAX0O0B U OCYLLECTBIIEHME CTpaTErii B 0611acTn MHTENNEKTyanbHON
COBCTBEHHOCTM Ha 3Tane AOKYMEHTUPOBaAHUS TPAANLMOHHBLIX 3HAHWNA.

Tunos.sble nonoxeHnsa BOUC-IOHECKO ansa HauMoHanbHbIX 3aKOHOAATEeNbLCTB 00 oxpaHe
BblpaXXeHU ¢ponbKnopa oT He3aKOHHOIro UCMOJIb30BaHUSA U APYrMX HAHOCALLUX yLepo
OencTBumn

Ha coseluaHnn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6begnHEHHbIX
Hauumin no Bonpocam obpa3soBaHus, Hayku n kynoetypbl (FKOHECKO) n BOUC, Komutet
NPaBUTENbCTBEHHbIX 3KCMEPTOB NPUHAN TUMo8bIe MOMOKEHUS. ATU NONOXEHUs NpeanonaratT
Monenb sui generis oxpaHbl B 06nacTn MHTennekTyanbHoM COOCTBEHHOCTUN B OTHOLLEHUN
TPaAMLMOHHBIX BbipaXKEHU KynbTypbl/BbIpaXXeHU horbKropa, KoTopas nonyyuna 4ocTaTtouHO
LLMPOKOE MCMNOSb30BaHWe rocygapcrTesamm — yneHamm BOUC.

Tunosbie nonoxeHusi Npu3BaHbl obecneynTb BanaHc Mexay OXpaHoW BblpaXeHui onbkiopa
OT 3noynoTpebneHnit, ¢ 0gHON CTOPOHbLI, U CBOBOAOM 1 MOOLPEHMEM AalNbHENLLIErO pasBuUTUS
pacnpocTpaHeHust orbKnopa — ¢ Apyron. B HMX yunTbiBaeTcs TOT dhakT, YTO BbIpaKeHUs
donbknopa CoCTaBNAT XUBOW OPraHn3m YenoBeveCKon KynbTypbl, N HENb3s 4OMYCTUTb,
4YTOObl OH 3a40XHYJICS B CIIMLLKOM TECHbIX PaMKax OXpaHbl.

B cooTtBeTcTBUM C TUMOBLIMU MOMIOXEHUSIMU TPAOULMNOHHBIE BblpaXXEHUS KyIbTypbl/BblpaXXeHns
PONbKIOpa OXPaHAKTCS OT «HE3aKOHHOIO UCMONb30BaHMS U APYrMX HAHOCALLMX yLepd
aencteuny». B 2000 1 2001 rr. BOUC npoBena o6cnegoBaHune onbiTa rocygapcts B o6nacTtu
MCcnonb3oBaHMsa U peanunsaumm Tunosblx nonoxeHun. OT4eT onybNMKOBaH B Ka4yecTBe
pokymeHta BONC WIPO/GRTKF/IC/3/10.

168 My6nukaunsa BONC «[dokyMmeHTMpoBaHME TPaAMLMOHHBLIX 3HAHUI — METOAMYECKOe Nocodre» AOCTYMNHA Nno

appecy: https://www.wipo.int/publications/ru/details.jsp?id=4235.


https://www.wipo.int/publications/ru/details.jsp?id=4235.
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