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HokymeHnm nodzomosneH Cekpemapuamom

1. Ha csoen gBeHaguaTon ceccumn, coctosaBluencs B XXeHese 25 — 29 doespansa 2008 r.,
MexnpasutenbcTBeHHbIn komuteT BONC no nHTennektyanbHon cobCTBEHHOCTH,
reHeTM4YeCcKnM pecypcam, TPaauunoHHbIM 3HaHUsaM 1 gonbknopy (MKIMP) pewwn, yTto
CekpeTtapuar, ¢ yyeTom npeawiectBytollen pabotel MKIP, nogrotoBut B kadectee pabo4dero
OoKkymeHTa TpuHaguaTton ceccun MKIP gokymeHT, KoTopbi Byaert:

(@) xapakTepusoBaTb 00513aTENLCTBA, NONIOXKEHUST U1 BO3MOXHOCTH, YXKe
CyLLECTBYIOLUME HA MEXAYHapOOHOM YPOBHE 4118 OXpaHbl TPaAULMOHHBIX
BblpaxkeHn KynbTypbl (TBK);

(b)  xapakTepusoBaTb Npobenbl, CyLLECTBYIOLME HA MEXAYHApPOAHOM YPOBHE, MO
BO3MOXXHOCTU UIMOCTPUPYS UX KOHKPETHBIMU NMpuMepamu;

(c) copepxaTb coobpaxeHus, BaXkHble AN onpeneneHms uenecoobpasHocTn
yCTpaHeHus aTnx npobenos;

(d)  onucbiBaTb BO3MOXHbIE MEpPbI YCTPaAHEHWSI NMOObIX BbIIBNEHHbIX Npo6enos,
KOTOpbl€ CYLLECTBYIOT UM MOTyT ObiTb pa3paboTaHbl Ha MEXAYHapOOHOM,
perMoHanbHOM MIn HaLMOHanbHOM YPOBHE, BKIOYasA Mepbl NPaBOBOro 1 MHOTO
XapakTepa;

(e) conpoBOXAaTbCA NPUNOXEHMEM B BUAE Tabnuupbl, OTpaXKaroLLe MOMEHTHI,
YNOMSIHYTbIE BbllLe B NOANyHKTax (a) - (d).

2. I'Iepe,u, CereTapl/laTOM Oblna nocTaBneHa 3agaya «sICHO U3MNOoXUTb pa6ot-||/|e
onpeaeneHna nnn apyrne ncxogHble npennocblsikn CBOEro aHanmaa».

3. MepBbii NnpeaBapuTEnbHbLIN aHanu3 npobenos B ob6nactu oxpaHbl TBK 6bin
nogrotoeneH CekpetapmnatomM B 3TOT nepuog 1 pacnpoctpaHeH cpeam uneHos MKIMP gnsa
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HanpaBfeHns Mo HEMY COOTBETCTBYIOLLMX 3aMedaHnii. C y4eToM MoSyYeHHbIX 3amedaHmint
ObIN1 NOArOTOBMNEH CrieayoWwmMn NpeaBapuTeNnbHbIN BapuaHT aHanv3sa npobenos, KOTopbIi
6b1n pacnpocTpaHeH kak gokymeHT WIPO/GRTKF/IC/13/4(b) Rev. ans TpuHaguaTon ceccum
MKIP, coctosiBlielica 13 — 17 oktsbps 2008 .

4, To e camoe pellueHne bbINo NPUHATO B 3TO Bpems aeHaauaton ceccuernt MKIP no
BOMPOCY O TPAAUUMOHHBIX 3HaHMsX (T3) — Taknm obpasom, k TpuHaguaton ceccum MKITP
Ob1N10 NOArOoTOBNEHO ABa NpeABapuUTeNbHbIX BapyaHTa aHanmsa npobenos, KoTopble
cogepxanuck B gokymeHTax WIPO/GRTKF/IC/13/4(b) Rev. (TBK) n WIPO/GRTKF/IC/13/5(b)
Rev. (T3).

5. K atomy momeHTy MKI'P yxxe npoBen o6CToATENbHbIN aHanM3 BO3MOXHbIX MPAaBOBbLIX U
aAMUHUCTPATMBHbIX Mep oxpaHbl TBK. 3TOT aHanms BKoYan KOMMMAeKCHoe nsyvyeHme
CYLLIECTBYIOLLMX HALMOHASNbHbBIX U pErMoHasnbHbIX NPaBOBbLIX MEXaHWU3MOB, NPOBeaeHMEe
rpynnoBbIX Npe3eHTaunn, NOCBSALLEHHbIX ONbITY PerynmpoBaHnsa aHHOW cdepsbl,
HaKOMSIEHHOMY B pa3HbIX CTpaHax, BbiBreHne obLMX aneMeHToB cnuctem oxpanbl TBK,
CUTYaLMOHHbIE UCCNeaoBaHus, MOCTOsIHHbIE 06cneaoBaHNa MexayHapoaHon 6asbl
NpaBoOBbIX M aAMWHUCTPATUBHbLIX HOPM, a TaKKe BbIIBNIEHNE KITHOYEBbIX NPUHLMNOB U Lenen
oxpaHbl TBK, nonyunBnx nogaepxky B xoge npeablaywmnx ceccun Komuteta. o npockbe
KomuteTta ata npoBeaeHHas paHee paboTa no onpeaeneHmo NCXOAHbIX NPeanoChINoK
aHanmsa 6bina pestomupoBaHa B gokymeHTe WIPO/GRTKF/IC/13/4(a), koTOpbIN OMOMHWI
npeABapuTenbHbIN BapuaHT aHanu3a npobenos, NpeAcTaBeHHbI B JOKYMEHTe
WIPO/GRTKF/IC/13/4(b) Rev.

6. TpwuHaguaTada ceccua MKIP, coctosiBluasicsa B oktsabpe 2008 r., He npoBoauna
noapo6Horo obcyxaeHus aokymeHta WIPO/GRTKF/IC/13/4 (b) Rev.2, n B peLleHusiX ceccum
TONBKO FOBOPUTCSH, YTO OH ObIN «MPUHAT K cBeaeHuio». MKIP He npuHMMana pelieHus o
paccMOTpPeHUn JOKYMEHTa Ha ByayLLmMX Ceccusx.

7. B 2017 r. NeHepanbHaa Accambnes BOUC obpatunack k CekpeTapuaTy ¢ npocbbon
«YTOYHUTb NpoBeAeHHbIN B 2008 r. aHan13 NnpobenoB CyLLEeCTBYHOLLNX PEXUMOB OXpaHbl T3
n TBK».

8. B cooTtBeTcTBMM C 9TUM peLueHneM B [punoxkeHuu | K JOKYMeEHTY
WIPO/GRTKF/IC/37/7 6bIn npeacTtaBneH yTOYHEHHLIN BapuaHT NpeaBapuTENibHOro aHanmsaa
npobenos B obnactn oxpanbl TBK, BbinonHeHHoro B 2008 r. CtpykTypa, dhopmart u
coAepxaHue npeablayLero aHannsa B OCHOBHOM Obinn ocTaBneHbl 6e3 nsMeHeHun, Kpome
Tex cny4vaes, Korga Heobxoaumo GbINo 0TPa3nTb NPUHATME HOBbIX MEXAYHAPOAHbIX
WHCTPYMEHTOB M U3MEHEHUA HOPMATMBHOIO PEryNIMPoBaHMs UNn NOAUTUKA. Takum
obpas3om, JaHHasa Bepcus npeacraenana cobon To «yTOYHEHME» aHanu3a, 0 KOTOPOM Lna
peyb B npockbe MKIP. B 4yacTHOCTW, M3MeHeHns Bbinn BHECeHbI B NyHKTbI 1, 2, 6-8, 10, 13,
14, 17, 19-21, 24, 35, 38, 41-43, 45-47, 48, 50, 51-53, 57, 58, 61-64, 71-73, 78, 79, 85, 86,
88, 91, 96, 100, 101, 104, 106-108, 110, n 113. B lNpunoxeHuu |l npusogunacb yToMHeHHas
Tabnvua, oTpaxaroLas Bonpocsl, ynoMsiHyTble Bbille B NoAanyHKTax (a) - (d). 370t xe
AOKYMEHT Obin1 BHOBb BbinyLeH Ans 38-n n 39- ceccun MKIP, a Takke BbinyckaeTcs Ans
HaCTOSILLLE CECCUN.

9.  YTOYHEHHbIN BapuaHT npeaBapuTenbHOro aHanusa npobenos 1 yTouHeHHas Tabnuua
coaepaTcs B NMPUNOXEHUN K HACTOSILLLEMY LOKYMEHTY.

1 3ameuaHus, nonyyeHHble B 3TO BpeMms, Bce elue UMetoTcs Ha Bebcaiite BOWC no cnepgytowemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2 NokymeHT WIPO/GRTKF/IC/13/11.

3 NokymeHT WIPO/GRTKF/IC/13/DECISIONS.


http://www.wipo.int/tk/en/igc/gap-analyses.html
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10. Komumemy npednasaemcsi
paccMompems YmOYHEHHbIU
gapuaHm rnpedeapumesibHO20
aHasnu3a rnpobesiog u ymo4YHEeHHY
mabnuyy, codepxawuecs 8
lNpunoxerusix | u ll.

[MpunoxeHusa cnenytoT]
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l. CCbITKN N OPYTUE MATEPWUATLI, MCMNOJIb3OBAHHBIE MNMPW NOAITOTOBKE
HACTOALEIO AHAJIN3A

1.  3HauuTenbHas 4YacTb UH(pOpMaUMK, coaepX)aLlencsa B HaCToSALWLEM AOKYMEHTE, B3dTa
13 6onee paHHux gokymeHToB MKIP! n gpyrux ny6nvkauuii n matepmanos,
noaroTOBMEHHbIX paHee B pamkax aesaTtenbHocT MKIP2, Ocoboe BHUMaHue cnegyeT
obpatntb Ha gokyMmeHT WIPO/GRTKF/IC/6/3. Bce aTn JOKyMeHTbI U MaTtepuanbl UMETCs
Ha Bebcarte BOWC no agpecy: https://www.wipo.int/tk/en/folklore/. Vicnonb3oBanocb Takke
cofepxaHve psaa apyrvx nyonukauuii, JOKYMEHTOB U cTaTeir’,

II.  PABOYME ONPEOENEHNA N OPYTUE NPEAMOCBLIUTKN HACTOALEIO AHAITN3A

TpaduyUoHHbIE 8bipaxeHUs Kyibmypbl

2. Hukakoro ycTosiBLLIErocsi Unn oBLLENPUHSATOrO MEXAYHAPOAHOro onpeaeneHns
TEPMUHOB «TPAAULMOHHbIE BbIPAXEHMS KyNbTYpPbl» UIN «BbIPaXXeHMS PONbKIopa»

(B HacTosALWEM AOKyMeHTe 0ba 3Tu TepMmmnHa ByayT UCNonNb3oBaTbCs B3anMo3aMeHsieMbIM
obpa3om 1 cokpalaTbes A0 «TBK») He cyLlecTByeT, 04Hako MHOXECTBO ONpeaeneHnin aTux
TEPMMHOB MMEETCS B HAaLUMOHANbHOM U pernoHanbHOM 3aKOHOAaTeNbCTBE, a Takke B
MeXayHapoaHbIX foroBopax®.

3. B TeveHue anurtenbHOro BpeMeHU O4HOM U3 OCHOBHbIX TPYOHOCTEN, CBA3AHHbIX C
obecneyveHnem oxpaHbl TBK, octaBanock onpegeneHve npegmeta oxpaHbl. OT cnocoba
onpegenerHnsa TBK 3aBUCAT kak 06beM, Tak U METOAbI X OXPaHbl NPY MOMOLLIN
nHcTpymeHToB MC. XoTsa BbipaboTKka KOHKPETHOMO npeasiaraeMoro BapmMaHTa onpegeneHms
TBK He siBnsieTcs Lenbio 4aHHOro NpeaBapuTensHOro aHanmsa, onpeaeneHHoe noHMmaHue
ero 3HayeHusi 6bINo coBepLUIEHHO HEOBXOAMMO NPU Ero BbIMOITHEHUN.

4, CoOTBETCTBEHHO, B HACTOSILLEM OOKYyMEeHTE He CTaBUTCA Lelb NpeanoxXmtbe eanHoe
onpeaeneHne unn gaxe npennoXmntb CHUTATb Takoe onpenerneHne Ha mexgyHapoaHom

1 Cm. pokymeHTbl WIPO/GRTKF/IC/3/10, WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/5/INF/3, WIPO/GRTKF/IC/6/3
n 6/3 Add., WIPO/GRTKF/IC/7/3, WIPO/GRTKF/IC/9/INF/4, WIPO/GRTKF/IC/11/4(a), (a) Add. n (a) Add. 2,
WIPO/GRTKF/IC/11/4(b) n WIPO/GRTKF/IC/12/4(a), (b) n (c).

2 BOUC, «CBoaHblii aHanns MexaHW3MOB NpaBOBOI OXpaHbl TPAAULMOHHBIX BbIPAXKEHWI KyNbTYpbl/BblpakeHui
donbknopay, 2004 r.; Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICIbO 0 KyNbType: CUTYaUMOHHbIE UCCreaoBaHus B 06nacT MHTENNEKTyanbHON
COBCTBEHHOCTY M TPaAMLIMOHHBIX BbIPaXXEHUI KynbTypbl»), BOUC, 2003 r.; Kutty, “National Experiences with the
Protection of Expressions of Folklore/Traditional Cultural Expressions — India, Indonesia, the Philippines” (KaTtu,
«HaunoHanbeHbIN ONbIT OXpaHbl BbIpaXXeHU (HONbKIOpa/TpaguLMOHHBIX BbipaXXeHWU KynbTypbl: NHaus,
WHpoHesus, dununnuHel»), BOUC, 2004 .

3 McDonald, I., Protecting Indigenous Intellectual Property (Australian Copyright Council, Sydney, 1997, 1998) (V.
MaknoHanbg, «OxpaHa MHTeNNeKTyanbHoM COOCTBEHHOCTM KOPEHHbIX HapoaoB» (COBET NO aBTOPCKOMY MpaBy
Asctpanuu, CugHen, 1997 r., 1998 r.)); Palethorpe and Verhulst, “Report on the International Protection of
Expressions of Folklore Under Intellectual Property Law” (MavinTopn n BepxynbcT, «[doknag o mexayHapoaHon
OXpaHe BbIpaXXeHu hornbknopa cpeacTtBaMum npaea MHTENNEKTyanbHOW COOCTBEHHOCTU» (MCCeAoBaHME,
BbIMONTHEHHOE MO nopy4yeHuto EBponeiickoin Komuccum, oktabpb 2000 r.)); “Protecting Traditional Cultural
Expressions: Policy Issues and Considerations from a Copyright Perspective” («OxpaHa TpaanLMOHHBbIX
BbIP@XXEHWIN KyNbTYpbl: BONPOCHI U MOMEHTbI MOMUTUKN C TOYKM 3PEHNS aBTOPCKOro npasa») — AUCKYCCUOHHbIN
MaTepuarn, NoAroToBrneHHbIM opraHm3aunen «Canadian Heritage», 2004 r.; Lucas-Schloetter, A., ‘Folklore’ in von
Lewinski, S. (Ed.), Indigenous Heritage and Intellectual Property (A. Nykac-LLUnéttep, MoHaTre "cdonbknopa” B
moHorpadum C. poH JleBuHCkM 1 ap.), «Hacneane KOpeHHbIX HAPOAOB 1 MHTENNEKTyanbHas COGCTBEHHOCTLY,
2004 r. — cnpaBoYHbI MaTepuan npeacenatens Komurteta no Bonpocam oxpaHbl TBK, noarotoBneHHbIn k 34-i
ceccum MKIP (cm. https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=373916).

4 ODokymeHTbl WIPO/GRTKF/IC/3/9 n WIPO/GRTKF/IC/9/INF/4. CMm. Takke 6a3y HOpMaTUBHbIX Matepuanos no
agpecy: https://lwww.wipo.int/tk/en/databases/tklaws/.


http://www.wipo.int/tk/en/folklore/
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=373916
http://www.wipo.int/tk/en/databases/tklaws/
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ypoBHE HeobXoaMMbIM, NOCKONbKY ydacTHMkM MKIP npuaepxunBarotcsa pasnnyHbiX MHEHWI
no 3TOMy BOMpOCy. TeM He MeHee, UCKMIYUTENBbHO AN1S uenen JaHHOro aHannsa nosie3Ho
AaTtb obuiee 0603Ha4YeHNe Toro, YT0 MMEHHO NMOHMMAaETCA No4 TEPMUHOM «TPALMULMOHHbIE
BblpaXXeHNs KynbTypbl».

Xapakmepucmuku TBK

5.  Xapaktepuctukmn TBK nogpo6Ho obcyxganuck B 6onee paHHUX AOKYMEHTaxX 1
maTtepuanax®.

6. [lna uenen HacTosLLEro aHanusa cnegyeT HaNnOMHUTL ABa MOMeHTa. Bo-nepsbix, TBK
MOryT NpeAcTaBnaTb cOOONM camble pasHble MaTepuanbl: OT N34aBHA CYLLECTBYOLLNX
mMaTepuanoB, CO34aHHbIX «HEM3BECTHbIMM aBTOpaMmM» B AaneKoM NMpoLUrioM A0 caMblX
NocrneaHnX U COBPEMEHHbIX BbIpaXXeHUA TPaaULNOHHBIX KyrbTyp, BKIHOYasa BeCb
NPOMEXYTOYHbIN PO UX MOCTENEHHbLIX 1 SBOJTIOLMOHHBLIX NepepaboTok, MMUTauni,
BO3pOXaeHu n BoccodgaHnin. TBK, aBnasicb 4acTblo XKMBOro Hacrneausi, NOCTOSAHHO
BOCCO3atloTcs oOLWMHaMKM 1 rpynnamMm kak goopma ux oTBETa Ha BHELLHMWE YCIOBUS N NX
B3aNMMOLENCTBUS C NPUPOOON U UX NCTOPUEN U OAIOT MM OLLYLLIEHNE CaMOBbITHOCTU K
npeeMCcTBEHHOCTN. B CBA3M C 3TMM MOXHO NMPOBOAMTL pasnMyune Mexagy n3gaBHa
cywecteytowmnmm TBK 1 nx coBpeMeHHbIMM BepcramMm 1 nepepaboTkamu.

7. Bo-BTOpbIX, XOTS TPAAULIMOHHOE TBOPYECTBO — 3TO AMHAMUYHOE B3aMMOOENCTBUE
MeXAy KONMEeKTUBHbIM U MHOMBUAYaNbHLIM TBOPYECTBOM, ONpeaensioLas 0COGeHHOCTb
«TPaAAULIMOHHBIX» NPOU3BEAEHUA COCTOUT B TOM, YTO OHU ABMAKOTCA BblpaKEHUEM KNBOW
TpaguumMm n OesaTenbHOCTM CoobLLIEeCTBA MoAen, KOTOpoe BCe ellle SABMAETCS ee HOCUTENEM
N NpakTukyeT ee. [laxe Korga npousBeaeHve co3naeTcs OTAeNbHbIM NMLOM Ha OCHOBE
Tpaguuuii n B paMkax obbIYHOrO yKnaaa ero Xu3Hu, Takoe Npov3BeaeHne He
«MPUHAANEXUT» TaKOMY OTAENbHOMY NULY, a HaxoauTcs B chepe OTBETCTBEHHOCTU U
NMOEHTUYHOCTU OOLLMHBI M coXpaHsieTcs eto. VIMeHHO aTo AenaeT Takoe npov3BeaeHue
«TPaAULMOHHBLIMY .

8. Pestomupy4, B LenoOM MOXHO ckasaTb, 4To TBK:
(a) aBnATCA NPOOYKTOM TBOPYECKON UHTENNEKTYanbHON AeATEeNbHOCTH,

(b) nepepaBanucb M3 NMOKONEHWUS B NMOKOSIEHNE B YCTHOM hOpMeE UNnn nyTem
nogpaxaHus,

(c) oTpaxatoT KynbTYPHYIO U CoLManbHYy0 NOEHTUYHOCTb OOLUMHBI,
(d)  cocToAaT N3 xapaKTepHbIX 31IEMEHTOB Hacneanst OOLLMHbI,

(e) 4acTo cosgaHbl HEM3BECTHLIMM aBTOpPaMn U/Mnn aBTopamm, KOTOPbIX HESNb3S
TOYHO YCTaHOBUTb, W/ cammMmn obLLMHaMW,

() YacTo co3aBarnchb Npexae BCero B AyXOBHbLIX U PESIUIMO3HbIX LIEeNnsX,

(g) 4acTo cosgalTcs U BOCNPOU3BOASATCS C MCNONb30BaHNEM MECTHbIX NPUPOAHbIX
pecypcos, u

(h) NMOCTOSIHHO BUOOU3MEHSIOTCS, pa3BMBalOTCA U BOCCO34aloTCs B pamMKkaxX OOLLMHbI.

5 WIPO/GRTKF/IC/6/3; CsopHblin aHan1s BOUC.
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9. TepmuH «obLMHAY» NCNONb3yeTcsl B 4aHHOW NpeaBapuUTEnbHONM BEPCMM aHanmsa B
COOTBETCTBMU C NPAKTUKOW, NPUMEHSABLLENCH B JOKYMEHTaXx, KOTOpble COCTaBMANUChH B
pamkax gearenbHocTn MKIP, 1 o3Ha4yaeT B 06LleM CMbICIe KOPEHHbIE HAPOAbI, a TaKKe
TPagVLMOHHbBIE, MECTHbIE U MHbIE KyNbTypHble coobliecTBa. Vcnonb3oBaHue aTux
TEPMMHOB He npegnonaraeT Hannuyinsa KoHceHcyca YneHos MKIP B oTHOLIEHUK
6eHedmumapoB oxpaHbl TBK n/vnn npaBoMepHOCTU Uiy NpaBUITbHOCTU 3TUX UIK UHbIX
TEpPMUHOB. VIcnonb3oBaHWe aTUX TEPMUHOB A5 Lienein HacTosILLEero aHanusa He BNusieT Ha
NCNonb3oBaHWe APYrMX TEPMUHOB B HAUMOHArbHbIX U pernoHasbHbIX 3aKOHax 1
npoueaypax n He orpaHN4YnBaET ero.

®opmbl TBK

10. TBK moryT B npuHUMne BKMYaTb LUMPOKUIA CNEKTP MaTepuarnbHbiX, HemaTepuanbHbIX
1 CMeLUaHHbIX ()OPM TBOPYECKOrO BbIpaXeHmsi®.

11. TlpepgnaraeTcs, 0AHAKO, MakCUMarbHO KOHKPETU3NPOBATb HAaCTOSALLMA aHanus3 un
paccMmaTtpuBaTth B €ro pamkax onpegeneHHble KoHkpeTHble TBK, B OTHOLEHUN KOTopbIX
CYyLLLeCTBYET, Kak npeacTtaBnsieTcs, Hanbonee cepbe3Hbl PUCK NX HEMPABOMEPHOIO
ncnornb30oBaHus ¢ npumeHeHnem metonoB VIC. B 6onee paHHuX maTepuanax obinm
BbISIBNIEHbI U PACCMOTPEHbI PaKTUYECKNE NPUMEPDLI MPUCBOEHMSI U HE3AaKOHHOTO NPUCBOEHUS
TBK’. Cpeau aTMx NpUMEpPOB YNOMUHANMUChb UCMOMNb30BaHWe TPaAULMOHHON MY3bIKU U
neceH, Npon3BegeHUn N306pasnTENbHONO NCKYCCTBA (MPeXae BCEro XXMBOMUCK),
TPaAAULMOHHBIX My3blKanbHbIX MIHCTPYMEHTOB, U3AEeNUA peMmecen (BKnoyas BONOLWEHHbIE B
HUXx oBpasubl N «cTUNn»), ncnonHenus TBK, ncnonesoBaHue cakpanbHbix TBK 1 TBK,
coxpaHsaeMbIX B TanHe, 3anucen n gopmM aokymeHTupoBaHusa TBK, a Takke crnos, Ha3BaHWU
N CUMBOJIOB KOPEHHbLIX HAPOAOB.

12. W3 atux npumepoB cnegyeT, 4To oxpaHa TBK moxeT o3HayaTb oxpaHy (i) pe3ynbtaToB
TBOPYECTBA U XapaKTePHbIX BbIpaXXeHUIN KynbTypbl camunx no cebe; w/wnu (ii) penytaumm nnm
€caMObbITHOCTU, KOTOPbIE C HUMU accounnpytoTest; u/unu (iii) cnocobos nx npomssoacTea
(Hanpumep, cnocoboB NPOM3BOACTBA M3OENUI pemecna, My3blKanbHbIX UHCTPYMEHTOB UNn
TKaHEeWN).

13. TpeTbsa kaTeropus, kacatowiasica cnocobosB npomnssoacTea Takux TBK, kak
peMeCreHHble U3Lenus, My3blkanbHble MHCTPYMEHTbI U TEKCTUIbHbBIE U3OENUs, ckopee
OTHOCUTCS K KaTEropuu, HasblBaeMol B pamkax gestenbHocTn KomuTteTa «TpaguumMoHHbIMA
3HaHusaMn» (T3). Bonpoc o T3 paccmaTtpmBaeTcsi BHYTPEHHE COrfacoBaHHbIM 06pa3om,
OOMNONMHAKLWNM AaHHbIA aHanus, B AokymeHTe WIPO/GRTKF/IC/37/6. [MpumedaHne
CekpeTapmata: OH Takke npeacTtaBnsieT cOO0N, Kak yKazaHo Bbille, yTOYHEHHYO BEPCUIO
aHanmsa npobenos B oxpaHe T3 BbinonHeHHoro B 2008 r.].

14. Vcxoas v3 BbILLEU3NOXEHHOro, B paMKax HaCTOsILLIero aHanusa npeanonaraeTcs
COCPEeAOTOUNTL BHUMAHUE HA KOHKPETHbIX MpUMepax, OTHOCSALLMUXCS K NEPBbIM ABYM U3
yKa3aHHbIX KaTeropuii, a UMeHHO:

(@) nuTepaTypHbIM U XyOOXECTBEHHbLIM NMPOU3BeAEHUSAME, TakUM Kak My3blKasibHble
NPOM3BEAEHMS U NPOU3BeaEHUs N306pPasnTENBHOMO NCKYCCTBA;

6 CM. «CnucoK 1 KpaTKoe TeXHUYECKOE MOsSICHEHUE Pa3nUYHbIX (DOPM, B KOTOPbIX BCTPEYAOTCS TPaAULIMOHHbIE
3HaHus» B AokyMmeHTe WIPO/GRTKF/IC/17/INF/9.

7 WIPO/GRTKF/IC/5/3; BOWC, «CBofHblin aHanms...».

8 CtaTbs 2 BepHckol KOHBEHLMM 06 OXpaHe NMTepPaTypHbLIX U XYA0XKECTBEHHbLIX MPOU3BEAEHUIA FNACUT:
«TepMuH "nuTepaTypHble U XyAOXeCTBEHHbIe Npon3BedeHns" oxBaTbiBaeT BCe NponsseaeHns B obnactu
nuTepaTypbl, HAaykn 1 UCKYCCTBA, Kakum Bbl cnocobom v B Kakon 6bl opme OHW HU Bblnn BbipaXeHbl, Kak-To:
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(b)  wncnonHeHusim TBK;

(c) obpa3suam, BONMOLLEHHbIM B U3OENUAX peMecen 1 Apyrux npousBeneHmsx
NPUKNagHOro UCKYCCTBa;

(d)  TBK, coxpaHaembIM B TalHe; U

(e)  HasBaHWsIM, CNOBaM M CUMBOJ1aM KOPEHHbIX HAPOAOB U TPaAULMOHHbLIM
Ha3BaHMsAM, CIOBaM U CUMBOJaM.

15. CwMmbICn Takon KOHKpeTM3auun — caenatb AaHHbIN aHanm3 MakcMManbHO KOHKPETHbIM U
TOYHbIM. OTO He 03Ha4yaeT, ogHaKo, oTcyTcTBus apyrux opm TBK v anemeHToB
HemMaTtepuanbHOro KynbTYPHOro Hacneausi, Kotopble Takke SABMSAKTCH LEeHHbIMU U
YA3BUMbIMU.

3HayeHUe mepmuHa «oxpaHay

Obuwue xapakmepucmuku oxpaHbl UHMesekmyarnsHolU cobcmeeHHoOCMuU

16. Cuctembl NC pasnunyaloTcs No CBOEMY XapakTepy v Lenam perynupoBaHusi, KOTopble
OHW NpecneaytoT. Tak, Hanpumep, aBTOPCKOE NpaBo — 3TO NPaBO aBTOpa KOHTPONMPOBaTb
NCNonNb30BaHWE pe3ynbTaTOB CBOEro MHTENNEKTyanbHOro Tpyaa. ABTOPCKOe npaBo He
obecneynBaeT, 0O4HaKO, MOMHOIO KOHTPOSSA, MOCKOSbKY OHO NPUMEHSIETCA C Pa3NIUYHbLIMM
OrpPaHMYEHNAMUN N UCKITIOYEHUSIMU, MPU3BaHHbIX obecneunTb BanaHc mexay 3agaden
OXpaHbl TBOPYECKOWN OeATENBHOCTM U 3adaqen pacnpocTtpaHeHmst nHdopmauun. C gpyrom
CTOPOHbI, OXpaHa TOBapHbIX 3HAKOB 1 reorpamnyeckmx ykasaHuin HanpasrneHa Ha oxpaHy
npecTka u penytaunm TOProBLEB M UX NPOAYKLUK, a TakkKe Ha npegoTBpalleHme
HEeCaHKLUMOHUPOBAHHOIO MCMOSb30BaHUA Takux 0603Ha4YeHnin, CnocobHOro BBECTU
noTpebuTenen B 3abnyxgeHue.

17. OxpaHa VNIC moxeT BkntovaTtb B cebsi oxpaHy npas cobcTBeHHOCTU. B Tex cny4vasx,
Koraa npaBa COBGCTBEHHOCTM CyLLECTBYIOT — Hanpumep, B criydae MMyLLLEeCTBEHHbIX NpaB

B KOHTEKCTE aBTOPCKOro npasa — npaBoobnagaTteniv MoryT OCyLLECTBNATbL 3TU NpaBa camu,
JaBaTb paspeLleHne Ha X UCMOSb30BaHUE APYrMMU NMuamu (T.e. NpaBo MOXeT
NMUEeH3MPoBaTbCH), /unu 3anpeLlartb UX UCNOMb30BaHWe APYrMMn NLAMN.

18. OxpaHa UNC He obga3aTenbHO nogpasymeBaeT npegoctaBneHme npaB coO6CTBEHHOCTH.
Tak, Hanpumep, NNYHbIE HEUMYLLECTBEHHbIE NpaBa, NPeayCMOTPEHHbIE aBTOPCKUM NPaBoM,
obecneyrBatloT KOHTPOSb Ha4 CNOCOBOM MCNONb30BaHNS NPOU3BEAEHNA, a8 HE Had CaMOMN
BO3MOXXHOCTbIO €r0 MCMOSb30BaHUSA, MPUYEM B HEKOTOPbIX CIly4Yasx Aa)ke Nocne NCTeYeHns
cpoka AeNCcTBMA UMYLLECTBEHHbIX NpaB. AHanornyHbiM obpasom, NpUHyaAUTENbHbIE
(HeooBpOBOMbHbIE) NMLEH3UM B KOHTEKCTE aBTOPCKOro npasa No3BONAT perynnupoBaTb
cnocob Mcnonb3oBaHUS NPOU3BEAEHMS N CBSI3aHbl C YNiaTon «CrnpaBearniBoro

KHUIM, GpOLLIOpbI U ApyrMe NMUCbMEeHHbIe NMPOU3BEAEHUs; NeKLMM, obpaLleHus, NpornoBean U apyrie nogoGHoro
pofa NpousBeAeHNs; ApaMaTUYeckme U My3blkarbHHO-ApamMaTuyeckne Npous3BeaeHs; Xopeorpadguyeckme
npou3BeAeHUs U NaHTOMUMbI; My3blKarnbHbIE COYMHEHUSI C TEKCTOM Unu 6e3 TekcTa; kuHeMaTorpaduyeckve
npou3BeAeHusl, K KOTOPbIM NPUPaBHUBAKOTCS NPOU3BEAEHMS, BbIPAXEHHbIE CNIOCOBOM, aHANOTMYHbIM
KuHemaTorpaum; pUCYHKM, NPOU3BEeAEeHUs XUBOMUCH, apXUTEKTYPbI, CKyNbNTypbl, rpadoukv U nutorpacduu;
dhoTorpachmyeckue NpousBeaEHMUS, K KOTOPLIM NMPUPABHUBAOTCS NPOU3BEEHUs], BbIpaXeHHbIE CNOCOGOM,
aHanornyHbIM choTorpacun; NPOU3BEAEHUS MPUKIALHOMO UCKYCCTBA; UMMCTpaLmm, reorpaduyeckve KapThl,
MnaHbl, 3CKM3bl U NIAaCTUYECKME NPOM3BEAEHUS, OTHOCSLLMECS K reorpacbuu, Tonorpadmm, apxXuTekType nnm
HayKam».
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BO3HarpaxgeHusa» unm «000CHOBaHHOIro aBTOPCKOro roHopapa» (CM., Hanpumep, cTaTbu
11bis(2) n 13.1 BepHckomn KOHBEHLMW).

@opmbi oxpaHbl IC, Hauboree gaxHbie ¢ MoYKU 3peHusi oxpaHbl TBK

19. Tllockonbky mHorne TBK npeacraensaioT cobon nutepaTypHble U XyO40XKECTBEHHbIE
Npon3BEAEHNST UM UCMONHEHNS, ANS1 UX OXPaHbl 0OCOBEHHO BaXKHbl MEXaHM3Mbl OXPaHbl
aBTOPCKOro npaBa 1 CMeXHbIX npae®. TpaauumnoHHble 06pasLbl B NPUHLMMIE MOTYT
OXPaHATLCS Kak NPOMbILLIeHHble 06pa3ubl. [nsg oxpaHbl Ha3BaHWA, 0O03HAYEHUN U
CMMBOJIOB Hanbonee BaxHbl cuctembl VIC, obecneyvnBaioLLme OXpaHy 3HaKOB U yKaszaHuK, a
Takke 3aKoHbl 0 bopbbe ¢ HeOOPOCOBECTHOM KOHKYPEHLMEN.

MexdyHapoOHble KOHB8eHUUU U 002080phkI 10 8orpocam VC, saxkHble C MOYKU 3pEeHUS
oxpaHbl TBK

20. KoHBeHUMM 1 [OroBopbl B 0611aCT aBTOPCKOro NpaBa M CMEXHbIX Mpas,
agMUHUCTpaTUBHbIE PyHKLMKN KOTOPbIX BbiNnonHaeT BOUC, o6pasyoT MexayHapoaHyto
CUCTEMY MPUHLMNOB M HOPM, KOTOPbIe rocyaapcTea, patudurumpoBasLune 3T UHCTPYMEHTHI,
peanusyoT Yepes3 CBOM HauMoHarbHble 3aKkoHbl. MexayHapoaHble KOHBEHLUN 1 4OroBOpbI
npeaycMaTpuBaroT rmbkme HopMbl MO psAy BOMPOCOB, U HALMOHAaNbHOE 3aKOHOA4ATENbCTBO
MOXET B 3HAYUTENbHOW CTENEHN OTNNYaTLCS OT OOHOW IOPUCAMKLMM K APYTOW, MO3TOMY Ha
npakTuke oxpaHa VIC aBnseTcs, npexae BCero u rnaBHbIM o6pa3om, BONPOCOM
HauMOHanbHOro 3akoHoAaTenbCcTBa. BaXHO OTMETUTL, YTO MeXAyHapOoaHblE JOrOBOpPbI
HanpaeneHbl TakKe Ha 3aLmnTy NpaB B UHOCTPAHHbLIX KPUCOUKUUAX HA OCHOBE
HaLUMOHAaNbHOro pexmmMa n NPUHLMMNOB B3aUMHOCTH.

21. B pamkax HacTosiLLEero aHanmaa yrnomMmvHalTCsa cneaytoLmne OCHOBHbIE
MeXayHapoaHble KOHBEHLMM U AoroBopbl B o6nactu UC:

(a) MexgyHapogHas KOHBEHLMSI MO OXpaHe NpaB UCMNOMHUTENEN, NPon3BoANTENEN
doHOrpamMm U BellaTenbHbIX opraHmsaumi 1961 r. («Pumckas koHBeHUuA
1961 r.»);

(b) Mapwkckasa KOHBEHLMS NO OXpaHe NPOMbILIEHHON cO6CTBEHHOCTN 1967 T.
(«Mapwxckas koHBeHUNSA 1967 r.»);

(c) BepHckasa KOHBEHUMS NO OXpaHe nuTepaTypHbIX U XyO0XeCTBEHHbIX
npousseneHunn 1971 r. («bepHckas koHBeHUna 1971 r.»);

(d) KoHBeHUus 06 oxpaHe nHTepecoB npoudsogutenen doHorpamm 1971 r.
(«KoHBeHuUwMst no poHorpammam 1971 r.»);

(e) Cornawenne TPUMC 1994 r.;
) Horosop BOUC 06 aBTopckom npase 1996 r. («OAlN 1996 r.»);

(9) Horosop BOUC no ncnonHeHuam n poHorpammam 1996 r. («AND 1996 r.»); un

9 OCHOBHbIE MPUHLMMbI OXpaHbl aBTOPCKOrO Npaea U CMEXHbIX NpaB 1 UX NpuMeHeHue k TBK paccMoTpeHbl B
bornee paHHux gokymeHTtax. Cm. gokymeHT WIPO/GRTKF/IC/6/3.
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(h) lMeknHCcKkMI goroBop no ayamoBmayanbHbiM ncnonHeHmsam 2012 r. («leknHckunin
porosop 2012 r.») (KOTopbIi Noka He BCTynun B cuny)®C.

«OxpaHa» 8 omsuyue om «CbepexeHUs», «COXPaHeHUs» Uu «codelicmeus paseumuro»

22. B cooTBETCTBMM C OBCYXOEHNSIMU, COCTOSIBLULMMUCA paHee B paMkax KomuteTa,
TEPMUH «OXpaHa», ynotpebnsaemoiv B pelueHnn KomuteTta, NpUHATOM Ha ero 12-i ceccum
B dheBpane 2008 r., NOHMMAaETCs Kak OXpaHa B TOM CMbICIle, B KOTOPOM 3TOT TEPMUH
ncnone3yetcd B cucteme MIC (MMeHyemas nHorga «npaBoOBOM OXpaHOM»), T.€. Kak OXpaHa
pe3ynbTaToB YernoBeYeCcKoro MHTENMNEeKTyansHoOro Tpyaa v MHHOBauUun oT
HEeCaHKLMOHUPOBAHHOMO UCMOMb30BaHUS.

23. «OxpaHa» VIC B 3TOM CMbICE OTNMYaEeTCHa OT «COEpPEeXeHNsI», KCOXPaHEeHUa» 1
«COAENCTBUA pasBUTUIO» KYNbTYPHOro Hacneaus, KoTopble, Kak NpaBuiio, CBs3aHbl C
BblSIBNIEHMEM, AOKYMEHTUPOBaHNEM, Nepeaadyen n BO3BpaLLeHNEM K XU3HU MaTepuanbHOro
N HemaTepmarnbHOro KynbTypHOro Hacrnegusa ons obecnevyeHns ero COXpaHHOCTU Unu
XnsHecnocobHocTn. XoTs camu No cebe MHCTPYMEHTbI 1 MporpamMMbl, HanpaBneHHbIE Ha
coxpaHeHune 1 cogenctaune passutuio TBK, BaxHbl U AononHsaT oxpaHy TBK, ocHoBHOe
BHMMaHWe B paMKax HacTosILLLero aHanusa, B COOTBETCTBUM C pelueHnem KomuteTa,
npuHATBHIM B cbesparne 2008 r., cocpefoToyeHo Ha npasoBor oxpaHe TBK. 3akoHbl u
nporpamMmbl, He oTHocsLmecs K obnacty VIC 1 kacatolmecs CoOXpaHeHUs XNBOro Hacneaus
1 COOENCTBUS €ro pasBuUTUO, MOTyT UrpaTb MNOME3HYH0 POSb, AOMOSTHASA 3aKOHbI,
perynupytoLwune sonpocskl oxpaHbl UC. MHorue uenu, ceasaHHble ¢ TBK, 0 KOTOpbIX
3aaBnA0T OOLMHBI, MOTYT BbITb AOCTUTHYTHI HE NMPY MOMOLLX MEpP TOro TMna, KoTopble
npumMmeHstoTca B cucteme VIC, a npy nomoLm mep 1 Nporpamm, HanpasneHHbIX Ha
cbepexeHue, coxpaHeHne N cogencTBme pasBUTUIO KyNbTYpHOro Hacnegus. Kpome Toro,
OnNs NpefoTBpaLLeHns HexenaTenbHOro ncnornb3oBaHns ceomnx TBK oBLWmMHbI ncnonbayoT
Apyrne NHCTPYMEHTbI, HanpuMep, CPeACTBa, CoO34aBaeMble B paMKax UX TPaguLMOHHOMo
npaesa. OTMe4anocb Takke, YTO COXPAHEHMIO N PA3BUTUIO KYNbTYpP KOPEHHbIX HAPOA0B
MOXeT cnocobCcTBOBaThL Haanexallee Ncnonb3oBaHne TPaanUMOHHbBIX Ha3BaHWM, CNOB K
CVMMBOJIOB, a Takxe apyrnx TBK.

Llenu, cesizaHHble ¢ oxpaHol TBK

24. B 6onee paHHUX OOKYMEHTax yKkasblBarncs uenbln pag uenen, onpegerneHHbix
rocygapcteamu 1 obmHamu B cBsiau ¢ TBK. OgHu 13 HUX MMetoT obLwmin XxapakTtep,
apyrve 6onee HenocpeacTBeHHO cBa3aHbl ¢ C n oxpaHon TBK. Kpome Toro, B kadecTtse
NCTOYHMKA, OTPaXKaloLLLEero YastHusa KOpeHHbIX HapoaoBs, ynoMmmHanack Jeknapaums OOH o
npaBax KOPEHHbIX HAPOOOB.

25. [ns Hagnexallen KOHKpeTusaumm HacTosLWero aHanusa, a Takke ¢ yyetom bonee
paHHux obcyxaeHun n pewenns MKIP, npuHaToro B dpepane 2008 r., npeanaraetca
cYMTaTb HEMOCPEACTBEHHBIM NPEeAMEeTOM HaCTOosILLLEero aHann3a Lenu, KOHKPETHO CBS3aHHbIe
¢ oxpaHon TBK npu nomoLum mexaHmsmos VC.

26. CnepyeT HaNOMHUTb, 4TO y4acTHukn MKIP, npMH1umasa Bo BHMMaHWE BO3MOXHOCTb
NPUHATUA Mep BHe cdepbl cuctembl VIC, ykasbiBanu pasnimyHble 3KOHOMUYECKNE U
BHE3KOHOMMYECKME LEenu oxpaHbl TBK, ocHoBaHHOM Ha NpuMeHeHnn mexaHnamos VIC, B
YaCTHOCTMU:

10 CnepnyeT oTMeTUTb, YTo MappakelLckuii JoroBop 06 obrneryeHur 4OCTyna cnenbiX U 1L ¢ HapyLeHUsIMU
3PEHUSA UIU NHBIMW OFPaHNYEHHBIMK CMOCOBHOCTAMU BOCMIPUHMMATDL NeYaTHYH MHOPMaLMIO K Ony6rMKOBaHHbIM
npounssefeHnsam 2013 r. He ynoMMHaeTCs B JaHHOM KOHTEKCTE, MOTOMY YTO OH HE MMeeT NocneacTBUIA, UMEKLLNX
3HayeHme C TOYKM 3peHns oxpaHbl TBK.

11 NokymeHT WIPO/GRTKF/IC/6/3.
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OXpaHy UHTENMEeKTyanbHbIX NpPaB A COAENCTBUS 3KOHOMUYECKOMY Pa3BUTUIO:
HeKoTopble OBLUHBLI CTPEMATCS 3asBNATb MHTENNEKTyarnbHble Npaea Ha ceou TBK
M OCYLLIECTBNATb Takue npaea, No3BossoLIMe UM UCMOMb30BaTh NX KOMMEPYECKUM
06pa3om B MHTepecax CBOEro 9KOHOMUYECKOTO pa3BUTUS;

OXpaHy MHTeNNeKTyanbHbIX NpaB AN NPeAoTBPALLEHUSI HEXeNaTernbHOro
ncnons3oBaHus TBK gpyrumu nuuamm: HekoTopble OBLLMHBI MOTYT CTPEMUTLCS
OCYLLIeCTBMATb MHTENNeKTyanbHble Npaea Ha ceou TBK ans npegoTtepalleHmst nx
MCMONb30BaHUS U KOMMEpLUManu3auum apyrumm nuuamm, BKIoYas
Mcnosnb3oBaHUe, ockopbnsatoLee UNu yHuxatoLee KynbTypy, a Takke
Mcrnonb3oBaHWe, HEBEPHO NpeacTaBnstoLLee UX KyrnbTypy; U

OXpaHy OT OCYLLECTBNEHNSI MHTENNEKTyanbHbIX NpaB APYrMX nuu: OOLWWHbI Takke
CTpemsATCs NpegoTBpaLlaTh nonyveHne nnu coxpaHerHmne npae NC Ha ceon TBK, a
TaKkKe Ha Npou3BefeHusl, co3gaBaeMble Ha X OCHOBE UMK NyTeM Nx nepepaboTky,
Apyrumn nuuamm. 3ITO npegnonaraeTt UCNofb30BaHME 3alMTHBIX MEXaHNU3MOB,
GrIOKMPYIOLLIMX OCYLLECTBNEHMNE UHTENNEKTYanbHbIX NpaB TPETbUX NN, UNn
ynpexaatoLmx nony4yeHme npas, KOTOpble CHUTAIOTCA NPOTMBOPEYaLLMMuU
NHTEpecamM OOLMHbI MK ObinK Nnony4veHbl 6e3 cornacusa oo MHbI («3aWwmMTHas
oxpaHa»).

KoHkpemHsbie xenamerbHble ¢hopmbl oxpaHsbl TBK

27. Cnocobbl ncnonb3oBaHus pasnnyHbix dopm TBK B Mupe BecbmMa pasHooOpasHbI.
B 6onee paHHMx gokymeHTax KomuteTta npnBogunucb NpMMepbl BUAOB NPUCBOEHUSA
BbIPaXXEHWUI KyNbTypbl, HA KOTOPbIE YKa3blBaOT KOPEHHbIE OBLLMHBI.

28. W3 aTux peanbHbIX NPUMEPOB creayeT, YTo Takne oBbLMHbI U ApYrMe CTOPOHbI
3aMHTEpPEeCcoBaHbI:

@)

(b)

(©)

(d)

(€)

(f)

B oxpaHe TBK oT HeCcaHKLUMOHMPOBAHHOIO UCMNONb30BaHUS, BKIIOHas
BOCNpousseaeHune, nepepaboTky, pacnpocTpaHeHne, UCMONTHEHNE U UHbIE
nogobHble ENCTBUSA, B OCODEHHOCTN KOMMEPYECKOTO UCMONb30BaHNS;

B NpegoTBpaLleHnn ncnonb3oBaHua TBK, apnatoweroca ockopouTenbHbIM,
YHU3UTENbHbBIM /U HENPUEMIEMbIM B KyITbTYPHOM N JYXOBHOM OTHOLLIEHUM

B NpegoTBpaLleHny NPUCBOEHWS penyTaunm unm camobbiTHOro xapakrepa TBK,
CO3[aloLLEero NIOXXHOE BnevaTrieHne, YTo NPoaYyKT SABNSETCs NOANMNHHbBIM
TPaaULMNOHHBbIM M34EeNNeEM, 3a CHET UCMONb30BaHNA BBOASLLMX B 3abnyxaeHne
NI NOXHbIX NPU3HAKOB NOAMMHHOCTU UMM NPOUCXOXOEHUS UM KOMUPOBaHUA
«CTUNS» TPAAULMOHHBIX N3OENNIA;

B NpegoTBpaLleHun cutyaumi, korga TBK ncnonb3ytotca 6e3 ykasaHus
NCTOYHUKA;

B NPUMEHEHNM 3aLmnTHOM oxpaHbl TBK (TO ecTb NpoTMBOAENCTBUSA NONYYEHNIO
apyrumn nuuamm npae VIC Ha TBK nnu nx agantauun); u

B NpegoTBpaLleHn HeCaHKLUMOHMPOBAHHOIO PacKpbITUSA KOH(MAEHUManbHbIX
TBK nnun TBK, coxpaHaeMbIx B TaHe

12 NokymeHTbl WIPO/GRTKF/IC/5/3 1 WIPO/GRTKF/IC/6/3.
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29. [Ins yTOYHEHUs COOTBETCTBYIOLUMX BapnaHTOB AENCTBUIA N NPpUAAHNSA HAcTOSALLEMY
aHanuay b6onee NpakTUYECKOWN N NPUKNagHOW HanpaBneHHOCTU NpeanaraeTcs
COCpPefoTOMUTb €ro Ha 3TUX LECTU OCHOBHbLIX hOpMax OXpaHbl, BbIABMEHHbIX U
paccMOTpPEHHbIX B 6oriee paHHUX AOKYMeHTaXx.

30. B cBsA3u ¢ 3awmTtHOM oxpaHon TBK npeanaraeTcs cocpeqoToymTb BHUMaHUE Ha
npegnoxeHunsix 06 oxpaHe ot (i) HeCaHKLMOHNPOBAHHOIO NCMOSb30BaHWSI aBTOPCKUX MpaB U
npae Ha obpasupbl B CBSI3M C NPON3BEAEHNSIMI, NOMNyYeHHbIMU Ha ocHoBe TBK, Bkntovas
nsgenus pemécen, u (i) HeCaHKLUMOHNMPOBAHHOW perucTpaunumn MeCTHbIX 1 TPaaULMOHHbIX
Ha3BaHWi, CNOB 1 CUMBOJIOB B BUAE TOBapHbIX 3HAKOB.

3HavyeHuUe mepMuHa «npobersbi»

31. Pewenne MKI'P, npuHsaTOE Ha ero gBeHaguaTon ceccun, npegycMatpmBaeT aHanua
«npobenoB» B «06a3aTenbCTBaxX, HOPMATMBHbBIX MONOXEHUAX U BO3MOXHOCTSX, YXKe
CYLLLECTBYHOLUMX HA MeXayHapoaHOM ypoBHe B obnactu oxpaHbl TBK/B®».

32. [loHsiTne «npobeny», ncnonbdyemoe B pewenun MKIMP, nogpasymeBaeT Hanuune
HeyaoBNETBOPEHHOM SKOHOMUYECKOM, KyNIbTYPHOM UIK coLmarnbHOM NOTPebHOCTH.
BbisiBNeHne Takmx 9KOHOMUYECKNX, KyTbTYPHbIX UK couManbHbIX NOTpebHoCTEeN 1
onpeaeneHne Toro, SBMSOTCS NN OHU «KHEeYA40BNETBOPEHHBIMU» — 3TO NpeanpusTue
HeonpegeneHHoro obbema, nockonbky B pamkax MKIMP noka oTcyTcTByeT 4OrOBOPEHHOCTb
no atum BonpocaM. OnpegeneHne HeyaoOBNETBOPEHHON NOTPEBHOCTH Kak «npobenax, u
npexae Bcero onpeaeneHme Heob6xoaMMOoCTK 3anofnHeHns 3Toro npobena — aTo BOMpoc,
KOTOpbIV A0SMKEH peLlaTbCa rocyaapcTsamMmu-y4rneHamu.

33. Tem He MeHee, NpUHUMasi MparMaTUYHbIN NOAXOA, B paMKax BbIMOMHEHUS pELLEHUS
MKI'P BO3MOXXHO BLISBUTL NPOGENbI, KacatowmMecs:

(@) dopm oxpaHsbl, KenaTenbHbIX ANg roCyAapCTB U OBLWNH (KOTOpbIe YNOMSHYThI
BbllWE); n/vnu

(b) KOHKPETHbIX OCO3HAHHbIX TEXHUYECKUX HEOQOCTATKOB CyLlecTBYoLen cuctemsl NC
B CBA3M ¢ oxpaHon TBK. 3Tu Bonpockl nogpobHO paccMmaTpmBanmch B Matepmanax
ONPOCOB 1 APYrMX AOKYMEHTaxX U Matepuanax, KotTopble roOTOBUNCHL B pamKax
pesartenbHocTn MKIP13,

34. JKenaTenbHble hopMbl OXpaHbl ObiNn onpenerneHbl Boile. B kadecTBe KOHKPETHbIX
TEXHUYECKMX orpaHunveHmi cuctem VC, Hambomnee BaxHbIX C TOUKM 3peHust oxpaHbl TBK,
yKasblBanucb cnegyowme MOMEHTbI:

(@) TpebosaHue «opuauHaIbHOCMUy: aBTOPCKUM NPaBOM OXPaHSAOTCH TOSbKO
«OpUrMHanbHbIe» NPOM3BEAEHMS, MHOTUE XXe TPagULMNOHHbIE NUTepaTypHbIe K
XyO0XeCTBEHHbIE NPOU3BEAEHNS He ABMNSIOTCA «OPUrMHANbHBIMUY» B 3TOM
cMmbicne. Takke ykasblBanocbh, YTO TpaguumnoHHble 06pasLibl He SBNAOTCA
«HOBBIMUY» NN «OPUTMHANBbHLIMUY» B KOHTEKCTE OXPaHbl MPOMbILLNEHHbIX
o6pasuyoB. C gpyron cTopoHbl, nepepaboTaHHble TBK MoryT nonyyaTb OXpaHy Kak
«OpUrnMHanbHble» 0OBEKTLI aBTOPCKOro Npasa uUnmn Kak obpasLbl, B CBA3M C YEM
npegbaBnsaTca TpeboBaHNs MPUMEHEHNS «3aLLUMTHOM OXpaHbl» (CM. HUXE);

13 Cm., Hanpumep, gokymeHTbl WIPO/GRTKF/IC/1/5, WIPO/GRTKF/IC/3/11, WIPO/GRTKF/IC/5/3 n
WIPO/GRTKF/IC/6/3.
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«CobcmeeHHOCMb»: NPUMEHEHWNE MHCTPYMEHTOB OXpaHbl aBTOPCKUX NpPaB U
NMPOMBbILLMNEHHbIX 0Opa3LoB YacTo TPebyeT ykazaHMsi U3BECTHOIO KOHKPETHOIO
aBTopa WUnv aBTOPOB A5t onpeaeneHnsa npasoobnagaTtenen u TOYHOro peLLeHus
BOMpoca O TOM, KTO MOXeT ObITb 6eHeduumapom npas. OgHako onpeaenntb
aBTopoB TBK u, cooTBeTCTBEHHO, NpaBoobnagaTtenen n beHedurumapos npas Ha
TBK, 3aTpygHUTEenbLHO, ecrniv He HEBO3MOXHO, NockonbKy TBK co3fgaHbl 1
COXpaHAKTCA 06LWMHAMM M/UIM X aBTOPbI MPOCTO HEN3BECTHbI U/UKN HE MOTYT
ObITb ycTaHoBMEHbl. CamMo NOHATUE «CODCTBEHHOCTU» B TOM CMbICIE, B KAKOM
OHO ynoTpebnsietcsa B cucteme VIC, Takke MoXeT ObITb HEMOHATHBIM 47151 MHOTUX
KOPEHHbIX HApPOJ0B (CM. HUXEe Nof 3arornoBKoM « [ TOHATUNHBIN paspbIB»);

@ukcayus: TpeboBaHme dukcauun, NpeaycMoTpeHHOe 3akoHo4aTeNbLCTBOM 06
aBTOPCKOM MpaBe MHOIMX CTPaH, UCKNIOYaeT BO3MOXHOCTb 06ecneyeHns oxpaHbl
HemMaTepuanbHbIX U YCTHbIX BbIPaXXEHWUIA KyNbTYpbl, TAKMX Kak CKasku, TaHLbl Unu
NecHW, A0 X BONMOLLEHNS nnn 6e3 nx BONMoLLEHNS B KAKOW-TO (hbopMe Unm Ha
KakoM-TO HocuTene. [axe HekoTopble «3apUKCUpOBaHHbIE» BbIPaXeHUd, Takne
Kak packpacka nuua, packpacka Tena unu ckynbnTypbl U3 necka, MoryT He
oTBevaTb 3TOMy TpebosaHuto comkcauumn. C Apyror CTOPOHbI, NpaBa Ha 3anucu
TBK 1 nx popMbl nX 4OKYMEHTUPOBaHUS NpUHaLNexaTt nuuy, BbINoSHUBLLEMY
Takme gencTeng pmkcaumm, B HacTHOCTU, UccneoBaTensaM 3TUYECKON My3bIKK
nUnn ponebKopa n gpyrum nccregosaTensm, a He caMnm Hocutenam TBK;

CpOoK oxpaHbl. yTBEpXKOaeTCs, YTO OrpaHUYEHHbIA CPOK OXpaHbl, MPUMEHAEMbIN
Nnpwn oxXpaHe aBTOPCKUX N CMEXHbIX NPaB U NPOMBbILLNEHHbLIX 06pasLoB, He
nogxoant ans TBK. Bo-nepBbix, OH He oTBe4aeT NoTpebHOCTM obecneyeHus
oxpaHbl TBK Ha NOCTOSAHHOW OCHOBE UMK NO KpanHEN Mepe B TEYEHMNE CpoKa
XU3HM OBLLUUHLI. Kpome Toro, orpaHM4eHHOCTbL CpoKa oXpaHbl npeanonaraeT
onpeaeneHHOCTb BPEMEHN CO34aHMs UM NepBoro obHapoaoBaHus
npouseeaeHunst, kKotopoe B criydae TBK yacTo HeM3BeCTHO;

®opmarbHble mpebogaHusi: ecnv Npu NONy4YeHUN oxpaHbl aBTOPCKUX U CMEXHbIX
npae popmarnbHble TpeboBaHMUsS OTCYTCTBYHOT, TO MPU NONMy4YEHUM OXPaHbl
NPOMbILLNEHHbIX 06pa3LOB 1 TOBAPHbIX 3HAKOB NPeAyCMOTPEHbI ONpeaeneHHbIe
TpeboBaHMs B OTHOLLIEHUM PEFUCTPaLUK NpaB 1 NPOASIEHUs ee cpoka.
YKasblBanoch, YTo Takue TpeboBaHMsa 3aTpyaHSAOT UCMONMb30BaHME 3TUX CUCTEM
NC kopeHHbIMU 1 TPaANLNOHHBIMUN OBLLMHAMM;

UcknroyeHus u oepaHu4eHuUsi: TOMMMO 0BCyxaeHnsa Bonpoca 06 orpaHN4YeHHOCTH
cpokoB, obecrne4vnBaembix 6onbLmMHCTBOM hopm UC, yTBEpKAanocCk, YTO Apyrve
UCKITIOYEHUS U OrpaHn4eHmnsi, 0Obl4HO NPenyCMOTPEHHbIE 3aKOHOAATENBCTBOM MO
Bonpocam NC, He nogxoaat ana TBK. Hanpumep, TunuyHoe nckniodeHne mns
aBTOPCKOro npaea, AonyckaroLiee BOCNpOM3BEAEHMNE CKYNbNTYPbl UK U3genus
XyO0XeCTBEHHbIX pemeceri, NOCTOAHHO 3KCMOHUPYEMOro B NyGriMyHOM MecTe,

B BUAe potorpacumii, pucyHKOB U UHbIX N306PaXKEHUIN, MOXET Bbi3blBaTb
03ab04eHHOCTb NpeacTaBUTENEn KOPEHHbIX HAPOAOB M HapyLaTb UX
TpagMLUMOHHbIE NpaBa. AHanornyHbiM 06pasom, HauMoHanbHbIE 3aKOHbI 00
aBTOPCKOM MpaBe 4yacTo paspeLuatoT nybnnyHbIM apxmeam, bubnmotekam m
APYrMM NoAo0HbIM yYpexaeHnsiM genatb penpoayKLMn NpousBeaeHni n
OTKpbIBaTb JOCTYN K HAM ANns ny6nukn. HekoTopble U3 TaKMX UCKMOYEHUA 1
OrpaHNYeHnn KPUTUKOBANUCL NPeaCTaBUTENAMN KOPEHHBIX U TPaaULMOHHBLIX
0o6LWuH; apyrve npeacTtaBuTeny NogYepKMBanu, YTo Npy NPUMeHeHnn nobbix
WCKINIOYEHUIN N OrpaHUYEHUI crieqyeT yunTbiBaTb OOLLECTBEHHbIE MHTEPECHI; U
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(9) BawumHas oxpaHa: KOpPEHHbIE HAPOAHOCTUN N OBLLUNHBI 03a604eHbl TeM DaKToM,
YTO He CBA3AHHbIE C HUMW KOMMAHUN 1 YacCTHbIE Nuua MMUTUPYIOT MU KONUPYIOT
nx TBK nnn ncnonb3ytoT Nx Kak ICTOYHMK BAOXHOBEHUA, obecneynBasn oxpaHy
WHTEeNMeKTyanbHbIX NpaB Ha CBOW NPOM3BOAHbIE NPOM3BEAEHNS, 06pa3sLbl, 3HAKK
unu apyrue npounssegeHus. Hanpumep, obLwmHbI Bbipaxkany 03ab04eHHOCTb Mo
noBOAY MCMOSb30BaHNA HE CBA3AHHLIMU C HUMU NULAMM CrOB, HAa3BaHWUN,
06pasuyoB, CUMBOMOB U APYINX OTNNYMTENbHBIX 0003HAYEHUI B KOMMEPYECKMX
Liensix U ux permctpaumm B Ka4eCcTBe TOBAPHbIX 3HAKOB. Kpome Toro, Hu
3aKoHO4ATENbCTBO 06 aBTOPCKOM NpaBe, HU 3aKOHOAATENBCTBO O MPOMbILLIEHHbIX
obpasuax He npegycMaTpmMBaeT OXPaHbl «CTUMA» NUTEPaTYPHbIX 1
XyO0XXECTBEHHbIX MPON3BEAEHUI NN, COOTBETCTBEHHO, 0OpPa3LoB.

lpoberbi, Komopbie HerrocpedcmeeHHO He paccmampuearomcs 8 pamMkax Hacmosiueao
aHarnusa

35. [loHsmulHbil pa3pbis: NMpeanaraemMblii akLEHT Ha Takux npeanonaraembiX KOHKPETHbIX
N TEXHMYECKUX HegocTaTKax cyllecTeyrowmx cuctem VC He 4OMKHO NPUBECTU K TOMY, YTO
OyoyT ynyLieHbl n3 Buay 6onee rinybokne NOHATUMHBIE Pas3nNnyns Mexay Luensmm u
OpUEHTMPaMM KOPEHHbIX HAPOAOB M LiensaMu U OpueHTupamu cylectaytoLlen cuctemsl C.
Bonee Toro, ycmaTtpuBaeTcs onpeneneHHasi CBsidb MeXAy TakMMM MOHATUAHBIMU
pasnMunaMmM U TEXHUYECKMMN HegocTaTkamu. [lpeactaBuTenn KOpeHHbIX HApodoB,
yyacTByowwme B pabote KomuteTta n gpyrmx hopymoB, SICHO BblpaKarnu CBOU COMHEHWUS Mo
noBoAy CnocobHOCTM TpaanumnoHHon cuctemsl C oTBevaTb nx oyHaaMeHTanbHbIM
Hyxgam. OTmedanochk, HaNpPUMeEp, YTO CaMo MOHATUE «COBCTBEHHOCTU», UCMONb3YEMOE B
obwenpuHaTon cucteme NC, He COBMECTUMO C NOHATUSIMU OTBETCTBEHHOCTU 1 3a00ThbI O
coxpaHeHun TBK, KoTopble nexaT B OCHOBE TPaanLMOHHOMO NpaBa U CUCTEM, OCHOBAHHbIX
Ha obbivasix. Ecnu cuctema aBTOpPCKOro npaea gaeT UCKMIOYNTENbHbIE NpaBa YaCTHOM
COBCTBEHHOCTM OTAENbHLIM NLAM, aBTOPbI, NPUHAAIEXaLWME K KOPEHHBIM Hapoaam,
OOMMKHbI cobnoaaTh AMHAMUYHBLIE N COXHbIE NMpaBuna U HOPMbl OTBETCTBEHHOCTH,
ABNA0LMeca 06LMHHBIMU NO CaMOW CBOEN NPUPOAE N CKOpee HanoMuHatoLme npasa
[I0BEPUTENBHOIO UCMONb30BaHUS UMK pacnopskeHnss,

36. B pamkax HacTosliero aHanunsa atu bonee coyHaaMeHTarnbHble pasnnyng He MoryT
Aaxe ObITb pacCMOTPEHbI B MOSTHOM 0ObEME, HE TOBOPS Y>Ke O TOM, YTOOLI Npegnaratb
Kakoe-TO pelueHus ansa ux npeogonexuns. Cuctema aBTOPCKOro npaea, no CyLecTBy,
npussaHa obecnevnBaTb MakcMmaribHO cOanaHCMpoBaHHOE U CNpaBeasIMBOe KOMMEpYEeckoe
ncnonb3oBaHne NpousBeeHnin TBOPYECKOro Tpyaa, B TO BpeMs kak MHorne TBK
cO34aBanucb Npexae BCero B AYXOBHbIX U PENUIMO3HbIX LeNax u He Oblnn npeaHasHaveHbl
O5151 MakCMMarbHO LWMPOKOro Ny6nnyHoro pacnpocTpaHeHus. Kak yxe ykasbiBanoch B X04e
obcyxaeHuns aTnx sonpocos B KomuteTe!®, noTpeBGHOCTM KOPEHHBIX OOLLVH, KacatoLmecs
npvHagnexawux um TBK, koTopble He MOryT GbITb YAOBNETBOPEHbI B pamkax cuctemsl VC,
Mornm 6bl, BO3MOXHO, BbITb YOOBNETBOPEHbLI NyTEM co3gaHust cuctembol C sui generis n/unum
NCMorb30BaHNSA MEXaHM3MOB, He OTHOCALLMXCA K cucteme VIC, Hanprumep, 3aKOHOB O
3anpeTe KOLLYHCTBEHHbIX AENCTBUIA, 06ecnedYeHnmn KynbTypHbIX U MHbIX NpaB YernoBeka,
3aLnTe YenoBEeYECKOro AOCTOMHCTBA, COXPaAHEHMM KyTbTYPHOro Hacneamsi, 3aKOHOB O
Knesete, NpaB Ha Ny6nnM4Hoe NCNosib3oBaHME N HOPM, rapaHTUPYHOLLMX HEMPUKOCHOBEH-
HOCTb YaCTHOW XM3HU. B 3TON CBA3M B Ka4eCcTBE NCTOYHMKA, OTpaXatoLLero YasHua
KOpPEHHbIX HapoaoB., ynomuHanack Jdeknapauna OOH o npaBax KOPEHHbIX HAPOJ0B.

14 Cm. pokymeHT WIPO/GRTKF/IC/3/11, cTp. 3; cm. McDonald, cTp. 45.
15 NokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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37. Pa3spbig Ha npakmu4yeckoMm ypoeHe: Bo-BToOpbIX, paboTa no cbopy dakTuiecknx
maTtepuanos, nposeaeHHas BOMC B camoMm Havane aTor nporpammsbl, B 1998 1 1999 rr.16,
nokasana, 4to Hanbornee CyLeCTBEHHbIMWN NPENATCTBMAMM 4151 9PEKTUBHOIO
NCNonb3oBaHnst MHCTPYMeHTOB NC KOpeHHbIMM U MECTHbIMM OBLLMHaMN MOTyT BbITb
NpenaTCTBMS TEKYLLLEro n NpakTMYeCcKoro xapakrepa, Takme Kak orpaHU4eHHble BO3MOXHOCTH
nony4YeHns Hagnexalimx pUANYECKNX KOHCYNbTaLMN U HEAOCTAaTOMHOCTb (PUHAHCOBLIX
cpeacTB Ans npuobpeTeHnsa n 3awntbl npas. B nccnegoBaHusax AHke, BbINOMHEHHbIX NO
3akaszy BOUC, aTu npaktuyeckme TpygHOCTM OTMEYEHbI, Hanpumep, B rnase
«Mcnonb3oBaHne ToBapHbIX 3HAKOB A5 OXpaHbl TPAAULMOHHbBIX BbIPAXXEHUIN KyNbTYpbl».
[nsa npeogoneHus aTnx NpenaTcTBMIA Npeanaranncb camble pa3nnyHble peLleHns, BKnoYvas
NCMONb30BaHME MeXaHW3MOB anbTepHaTUBHOIO yperynuposaHus cnopos (AYC)Y. Takue
npakTU4eckne NpenaTcTBMA He ABMAOTCA NPegMeTOM HaCTOosLLEro aHannsa.

38. TBK, Haxodsuwuecs 8 obuwiem eradeHuu. B-TpeTbux, BaXHOW M MOCTOSIHHO BHOBb
BO3HMKatoLen npobnemon oxpaHbl TBK sBnseTca onpeneneHne BnagenbUeB BblpaXXeHU
KyNbTypbl, HAXOOALLMXCA B COBMECTHOM BflafeHNN HECKONbKMX OOLLMH, MPOXMBAOLLMX Ha
OLHOWN N TOW € HaLNOHaNbHON TEPPUTOPUM UMK HA pPasNNYHbIX TeppuTopusax. BoamoxHbie
BapuaHTbl peLleHns aTon Nnpobnembl MOryT BKNOYaTb CXEMbl COBMECTHOIO BNnageHus
npasamu n npegocrasrneHne obLimMHamM paspeLlleHns BrageTb NpaBaMm Ha OOHU U Te Xe Unu
cxogHble TBK pasagenbHo. Mpu 9TOM nogyepknBanoch, YTO B ONPEeAEnsitoLLyto posb B
peLLeHnn 3TUX BOMPOCOB AOSMKHbI UrpaTh TpaguUMOHHOE NpaBo 1 npoueaypbl. Ewe ogHum
BO3MOXHbIM peLueHmneM 3Ton npobnemsl morna 6bl ObITb Nepeaayva Nnpas rocyaapcTay Unv
odmumansHomy opraHy. CyLiecTBylOLME pernMoHasnbHble OpraHM3aunmn n MexaHn3mbl Takke
MOrnun Gbl UrpaTb BaXKHYHO POSb B PELLEHUN NPOBeM «permoHanbHoro osbKnopa.

39. [lpoberbi, ummaHeHmMHble Ons cucmem MIC: HakoHeu, npunaratoTcs yCcunus K Tomy,
4YTO6bI BbIABUTL Kak (i) npobensl, cneunduyHbie aonga TBK, Tak u (i) npobenkbl B MexaHusmax,
KoTopble MOrnu Okl ucrnonb3oBaTbes Ans oxpaHbl TBK, koTopble He cneundunyHbl ang TBK,
a UMMaHeHTHbI Ans cucteMbl IC (Hanpumep, orpaHUYeHnst U UCKIIYEHNSA N3 aBTOPCKOro
npaea). Cuctema NC He obecneumBaeT abCONOTHOrO KOHTPOMS HaZ OXpaHAeMbIMU
obbekTamu, NpuYemM B cUCTEMaX OXpPaHbl aBTOPCKMX Y CMEXHbIX NpaB 0COHBEHHO LUMPOKO
NPUMEHSIIOTCA UCKINIOYEHUSA 1 orpaHndeHuns. CyuiecTByoLme rpaHnLbl TPUMEHUMOCTI
cuctem NC, Bkntovas peleHns o6 obbeme oxpaHbl, HacTO OTPaXKaltT BaXKHble MPUHLUMMbI
06LLEeCTBEHHON NOMUTUKN, B YAaCTHOCTW, MPUHLMN CBOOOAbI BbiCKa3biBaHUA U OOLLECTBEHHOMO
AoCToAHMA. Takue NpUHUMNbI NONIMTUKM PAaCCMOTPEHbI HXE B pasaene «Bonpocsl
perynupoBaHus». Hanpumep, kak oTMeYan oavH U3 KOMMEHTaTOpPOB, UCMOMb30BaHNE
APYrnX KynbTyp Kak MCTOYHWKa BOOXHOBEHMS — 3TO YacTb TBOPYECKOro npolecca, a
NCNonNb3oBaHMe «CTUna» Kakoro-To TBK He 06a3aTenbHO AOMKHO CHUTATbCA HE3AaKOHHbIM
NpuCcBOEHNEM, OCOBEHHO eCnn Nopu 3TOM yKasbiBaeTcs UCTOYHUK TBK.

40. B pamkax HacToslLLero npeaBapuTenbHOro aHanmasa atu 6onee obwme npobensl
NMOHATMMHOIO U MNPaKTUYECKOro Xapakrepa ganee He paccmaTpuBaloTca. TeM He MeHee, OHU
BECbMa CyLLLeCTBEHHbI U BaxHbl. OHKM yxxe obcyxaanucb B paMmkax KomuteTa paHee u,
BO3MOXHO, OyayT obcyxgaTbca n B byayLuem.

[Mpobernbi 8 KOHMEKCMe MHO20ypPOB8HEB020 M0OX00a K onpedesieHUr0 obbema OXpaHbl

41. Ha cBoen aeaguatb cegbmon ceccun MKIP BHec Ha obcyxaeHne npeanoxexHve o
MHOrOypoOBHEBOM MoAxoAe K onpeaeneHnto obbema oxpaHbl, KOTOPbIN NpeanonaraeT, YTo

16 BOMUC, OtyeT 0 pesynbTatax MMUccun no cbopy AaHHbIX; AokyMeHTbl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKF/IC/5/3.

17 BOUC, OtyeT 0 pesynbTatax MUccun no cbopy AaHHbIX; AokyMeHTbl WIPO/GRTKF/IC/3/10 n
WIPO/GRTKF/IC/5/3; WIPO/GRTKF/IC/2/10 n WIPO/GRTKF/IC/3/15.
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npasoobnagaTenu MMeT pasnuyHble BUAbl UM YPOBHW MpaB Uin MOryT BOCMOSb30BaTbCA
pasnnyHbIMX Mepamu, B 3aBUCUMOCTU OT XapakTepa 1 ocobeHHoCcTen obbekTa OXpaHbl,
YPOBHS KOHTPONSA, KOTOPbIM pacnonaratoT 6eHeduumapbl, U CTeNeHn pacnpoCcTPaHEeHHOCTH
o6bekTa oxpaHbl. MHOroypoBHEBbLIN NOAX04 03HavYaeT AnddepeHUMPOBaHHYO OXpaHy
pa3nun4yHbix TBK B LULMPOKOM MHTEpBane OT TpaguUMOHHbIX BbIpaXXeHUI, AOCTYMNHbIX LLUMPOKOMN
ny6nuvke, 4O BbIpaXXEHWIN, XPaAHALLMXCA B TalHe, CakpasnbHbIX BbIPXXEHUN NN BblpaXXeHUN,
He N3BECTHbIX 3a Npegenamm obLWMHbI U KOHTpoNUpyembix 6eHedmumapamm. 3TOT NOAX0A
npegnonaraeT, Hanpumep, 4To Ansa ogHnx engoe TBK (Hanpumep, TBK, coxpaHsiembix B
TarHe, 1 cakpanbHbix TBK) MOryT npuMeHATLCA 9KCKIMO3MBHbLIE UMYLLIECTBEHHbIE MpaBa, B TO
BpeMsi kak ans apyrmx suaos TBK, koTopble nyGrMyHO pacnpocTpaHeHb! UK LMPOKO
N3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHbIMU KOPEHHBIMU HAPOAaMN N MECTHLIMU
obwunHamn, 6onee nogxoasiien moxeT ObiTb MOAENb NMNYHBIX HEMMYLLIECTBEHHbIX MPaB.

42. CnepyeTt OTMETUTb, YTO B KOHTEKCTE MHOIMOYPOBHEBOIO NOAX04A K onpeaerieHunto
ob6bema oxpaHbl Npobernbl, KOTopble MOryT 6bITb BbIBMEHbI HA MEXAYyHapOAHOM YPOBHE,
OyayT, NO-BMAMMOMY, pa3nnyaTbCA B 3aBMCMMOCTU OT YPOBHS MX OXpaHbl, ONpeaensemMoro ¢
y4yeToM, HanpuMep, Taknx MOMEHTOB, Kak xapakTtep n ocobeHHocTn TBK, ypoBeHb KOHTpOnS,
coxpaHsiemMbIn 6eHeduLMapamn, 1 CTeNneHb PacnpoCTPaHEHHOCTN BblPaXKEHUN.

Pe3rome

43. Pe3ynbTaTbl M3NTIOXXEHHOro aHanu3a 0606LeHbl B CTPYKTYPUPOBaAHHOM BUAe

B MPMBOANMOWN HXKe Tabnuue. OTOT CUCTEMATU3NPOBAHHbIV NOAXOA Obin NPUHAT B
UHTepecax bonee ACHOro NpeacTaBneHns pesynbTaTtoB aHann3a u 03HaKOMJSIEHUS C HAMN,
HO Ha NpaKTuKe BONPOCHI PEAKO yaaeTcs NpeAcTaBuTb B CTOMb HArMsiAHOM CTPYKTYPUPOBaH-
HoM Buae. MOXHO Takke paccMmaTpmBaTh BOMPOC O TOM, HACKOMbKO akKTUBHO OOLLMHbI
NCNomnb3yT UK B COCTOSIHMM MCMOSMb30BaTb KOHKPETHbIE BO3MOXHOCTU, KOTOPbIE MOTYT
obecneuymBaTbcs coBpeMeHHbIMU cuctemamm MIC. Kpome Toro, TBK wacTto TecHo cBsizaHbl €
TemMu unum nHbimmn dopmamm T3 (cm. gokymeHT WIPO/GRTKF/IC/37/6). Takum obpasom,
OaHHbIN N0AX04, C YY4EeTOM TOro, Kak BELLM NPOMCXOOAT UM MOryT NPOUCXOaUTb Ha
npakTuKe, BbIrMAAUT HECKOSTbKO UCKYCCTBEHHbBIM, TEM HE MEHee, NpeanonaraeTcs, YTo Takon
METOANYHLIN U CTPYKTYPUPOBAHHbIA NOAX04 MOXET MOMOYb OOCYKAEHNIO 3TON
npobrnematunkm B MKIP.

OobekT TBK: XKenaembin Bug Mpepnonaraembie
OXpaHbil: HeAOCTaTKU:

(i) nuTepaTypHble 1 (i) oxpaHna TBK ot (iy TpeboBaHue
XyOOXECTBEHHbIE HeCaHKLMOHNPOBaH- OPUTMHAaNbHOCTU
npounsBedeHuns, HOro UCNonb30BaHUA (i) BnapgeHue
Hanpuwmep, (i) npepoTBpaLleHne (iii) dpmkcauyusa
npounsBeaeHns ncnonb3oBaHune TBK, (iv) cpok
TpaguLUMOHHOM ABNAOLLLEerocd (vi) Hannune
MY3bIKM U OCKOpPOUTENBHbBIM, dopmarnbHbIX
n3006pasnTenbLHOMo YHU3UTENbHbLIM N/MNn TpeboBaHuin
NCKyCCTBa HenpuemMnembIM B (vii) nucknoyeHus n

(i) ncnonHenns TBK KYNbTYPHOM U OrpaHNyeHus;

(iif) obpasubI AYXOBHOM OTHOLUEHMM | (Vii) 3awmnTHasa oxpaHa

(iv) TBK, coxpaHsiemble B ((iii) npegoTBpaLleHune
TanHe NOXHbIX MY BBOASLLNX

(V) HasBaHus, cnosa u B 3abnyxgeHve
CUMBOJIbl KOPEHHbIX yTBEepXO4eHUn o
HaponoB., NOANMMHHOCTY U
TPagMLMOHHbIE NPOUCXOXOEHUN
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Ha3BaHWsl, CNoBa u (iv) HeykaszaHne UCTOYHUKA
CMMBOIbI NpY UCMNONb30BaHNM
TBK

(v) sawmTHas oxpaHa TBK

(vi) oxpaHa oT
HeCaHKLMOHNPOBaH-
HOro packpbITUA
KOH(pMAeHUManbHbIX
TBK unu TBK,
COXpaHseMbIX B TaHe

. AHAINMS

A. Obs3amernibcmea, HopMamuegHbIe MOoJI0XEeHUs U 803MOXHOCMU obecrieyeHus: oxpaHbl
TBK/B®, yxe cywecmeayrouwue Ha Mexxo0yHapoOHOM YPOBHE

JlumepamypHbie u xyQ0XecmeeHHbIe Mpou3eedeHust

44. JlutepaTypHble N Xy4OXEeCTBEHHbIE NPOU3BEAEHUS, KaK NPaBUIIO, OXPaHATCA
3aKoHOAAaTENbLCTBOM 06 aBTOPCKOM MpaBe, KOTOPoe Ha MEeXA4yHapO4HOM YPOBHE MOSy4nIio
dopmy bepHckon koHBeHUMn 1971 r., Cornawenusa TPUMC 1994 r. n JAIT 1996 .
CoOoTBETCTBEHHO, MPUMEHUTENBHO K MpadulyUOHHbIM NNTEPATYPHbIM U XYA0XECTBEHHbIM
Npou3BeaeHNAM peyb MOET MMEHHO 06 3TUX MEXOYyHAaPOAHbIX AOroBOpax.

45. B pamkax atux goroBopoB oxpaHa TBK, nmetomx oopmy nurepaTypHbIX u
XYLOOXeCTBEHHbIX NpounsBeaeHnin, obecneunsaeTca criegyrowmmm obsasatenscrBamu,
HOPMAaTMBHBIMWN MONOXEHNAMUN U BO3MOXHOCTSMMU:

(@) TpagvuMoHHbIE NNTEpPATYPHbIE N XYAOXECTBEHHbIE NPON3BEAEHNS,
npusHaBaeMble JOCTAaTOYHO «OPUTMHANBbHBIMU» U UMEKOLLME U3BECTHOro aBTopa
UNn aBTOPOB, MOTYT OXPaHATbCS aBTOPCKMM npaBoM. [loHATue
«OPUTMHANbLHOCTM» HE onpeaeneHO B COOTBETCTBYIOLLNX MEXOYHAPOAHbIX
J0roBopax u, Kak npaBuno, He onpeaendeTcs 1 B HauMOHaNbHOM
3akoHoaaTtenbcTBe. [laHHbI BONPOC 4YacToO OCTaBNAT HA YCMOTPEHUe CyaoB,
paccMaTpuBalLNX KOHKPETHbIE Aena, HO B LIeNTOM MOXHO CKa3aTb, YTO
npounssedeHne ABnAeTCH «OpUrMHanbHbIM», €CIIM NPU ero co3gaHnm 6oinu
3aTpayeHbl onpeaerieHHble MHTENNEKTYyarnbHble YCUNUSA 1 OHO He ABnseTcs
MPOCTOW KONMel Npou3BeaeHUs, Co3aaHHOro Apyrum nuuom'®, B uenom ans
cobntogeHnst TpeboBaHMsA OPUTMHANBLHOCTU, NPEegYCMOTPEHHOIO
3aKkoHoAaTenLcTBOM 06 aBTOPCKOM npase, TpebyeTcsi CpaBHUTENbHO HEBbICOKMM
ypOBEHb TBOpYeECKOro ycunus, noatomy TBK, npeacraensiowme cobon
OpUrMHanbHble NPON3BEAEHNS] KOHKPETHOW OBLLMHBI, B TOM CMbICIE, YTO OHU HE
SABMSAOTCA KONUAMM NPOM3BELEHMIA APYrOro Nuua unm nuu, MoryT npusHaBaTbCs
AO0CTaTOYMHO «OpuUrMHanbHbiMu». CyaebHasi npakTuka pasnuyHbIX KPUCANKLINA,

18 Cm. Palethorpe and Verhulst, cTp 28; cm. Takke Ricketson, S. and Ginsburg, J., International Copyright and
Neighbouring Rights: The Berne Convention and Beyond (C. PuketcoH v ix. M'mH36ypr «MexayHapoaHsie
HOPMbI B 0011aCTh aBTOPCKMX N CMEXHBIX NpaB: bepHckas koHBeHUMs u ganee») (Heto-Nopk, 2005 r.), ctp. 511 -
514.
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Hanpumep, Asctpanuun'®, Kutaa? n apyrux ctpadH?l, nogteepxaaert, 4to
COBPEMEHHbBIE BbIPXEHNSI TPAANLMOHHBIX KYNbTYp, HE SBNSALWMNeCcs
nepepaboTkaMu U BepCUsiMU, BAOXHOBIEHHBIMM YKe CYLLLECTBYHOLLMMM
TPaANLUMOHHLIMU NINTEPATYPHBLIMU U XYLOXECTBEHHLIMU NPOU3BEAEHUAMUN UMK
OCHOBaHHbIE Ha TaKUX NPON3BEAEHMSAX, MOTYT OXPAHATHCA Kak OOBbEKTbI
aBTOpCcKoro npaea. PaccmatpuBaeMbivi BUA OXpaHbl NPUMEHSIETCS B OTHOLLEHUN
COBPEMEHHbIX NTUTEpaTypPHbIX N XyA0XXECTBEHHbIX MPOU3BEAEHUN, COAEPKALLMX
HOBbIE 3NTIEMEHTbI M MMEIOLLINX XXMBOTO aBTOpa (aBTOPOB), KOTOPbLIN MOXET ObiTb
ycTaHoBneH?2, Huxe paccmaTpuBaeTcs «npoben» B oxpaHe NUTepaTypHbIX 1
XyOOXEeCTBEHHbIX NPOU3BEAEHWUI, NepegaBaeMbiX U3 NOKONEHMS B NoKoneHne 6e3
CYLLECTBEHHbIX NU3MEHEHWI.

(b) TNpownsBeaeHus, KoTopble eLle He «onybrnnkoBaHbl» 1 NpUHaanexat
«HEeW3BECTHbIM aBTopamM», NPeAnONoXUTESbHO ABAALLMMCS rpaXxgaHamu
CTpaH-y4acTHUL, BepHCKOro coro3a, OXpaHsTCs Kak 0OGbeKTbl aBTOPCKOro npasa
Ha OCHOBaHUW NONOXeHu cTaTbun 15.4 bepHcKon kKoHBeHUMM 1971 r. OTa cTaTbd
Obina BknoyYeHa B bepHckyto koHBeHUMio B 1967 r. cneumanbHoO ans
obecneveHuns oxpaHbl TBK, aBTOp KOTOpbIX HEN3BECTEH. B NogobHbIX cnyyasx
HauMoHanbHOe 3aKOHOAATENbCTBO AOMKHO OnNpeaenuTb «KOMMNETEHTHbIA OpraH»,
NnpeAcTaBnsoLWNA aBTopa, U ApYyrMe cTpaHbl MHPOPMUpYOTCA 06 yupexxaeHum
Takoro opraHa nyTemMm HanpasfeHUs COOTBETCTBYHOLLENO MMCbMEHHOrO 3asBreHns
"eHepanbHomy anpektopy BOUC. lMoka Takoe 3asdBneHune caenana ToNbKo ogHa
cTpaHa — NHaus, XoTs HeKoTopble Apyrne CTpaHbl NPUHANKM 3aKOHbI 06 oxpaHe
npoun3BeAeHNn Ha oCHOBaHUK cTaTbk 15.4. Bbicka3biBanoCb MHEHUE O TOM, YTO
Ha3HayeHve yNoMsHYTOro KOMNeTEHTHOro opraHa, ysegomnenne BOUC o ero
Ha3Ha4YeHUn N Nocneayollee ysegoMeHne o Hem Apyrnx rocygapcTB-YneHoB —
3TO OENCTBMSA, KOTOPbIE COBEPLLAIOTCA B paMKax NpakTU4eCKoro NpUMeHeH1s
MONOXEHWUIA CTaTbW, HO He SIBNAKOTCSA OXpaHoi camu no ce6e?®. Opyrumu
croBamu, oxpaHa HeonybrMKoBaHHbIX NPOM3BEAEHWI HEN3BECTHbLIX aBTOPOB YXKe
npegycMoTpeHa NoNOXKEHUSIMN KOHBEHLMW; Ha3HaYeHne KOMNEeTEHTHOro opraHa
W nocnegyrowme 4encTens NpoCTo Npmn3BaHbl COAENCTBOBATL DAKTUHECKOMY
NPYMEHEHMIO OXpaHbl 1 0b6ecneyvnTb ee topuandeckyto cuny. CornacHo cratbe
7.3 BepHCKOM KOHBEHLUKN, CPOK OXpaHbl NPoM3BeaeHns uctekaet Yepes 50 net
nocrne Toro, Kak OHo «6bINo NpaBOMEpPHO cAenaHo AOCTYMHbLIM A58 BceobLiero
csegeHusa». C opyron CTOPOHbI, NPeAyCMOTPEHHbIN KOHBEHUMEN 50-neTHUI CpokK
ABMSAETCH MUHUMAarbHbLIM, U rocygapcTBa-yneHbl MOryT npegycMmaTpmBaTh B
CBOMX HaUMOHanbHbIX 3aKkoHax bonee anuTenbHble CPoku (cTatbs 7.6). Takum
obpa3om, TeOpeTU4EeCKM CTpaHa MOXeT NpeayCMOTPEeTb Ha OCHOBaHUN
nonoXxeHumn cratbun 15.4. cToneTHUN UNU Jaxe ThiICAYeneTHUI CPOK OXPaHbl
npounssegeHnn. OgHako B MeXAyHapOAHbIX CUTyauUnsx, eCrv HauMoHabHbIM
3aKOHOAATENbLCTBOM He NpeayCMOTPEHO MHOE, MPUMEHSAETCH MONOXeHNe
cTaTby 7.8 KOHBEHLNN O «CPaBHEHMM CPOKOB». OTO O3Ha4vaeT, 4To (i) cpok
OXpaHbl yCTaHaBNMBAETCA B COOTBETCTBUMN CO CPOKOM, OENCTBYHOLLMM B TOM
CTpaHe, B KOTOPOW UcnpalmBaeTcsa oxpaHa, Ho (ii) ecnm cpok oxpaHbl B 3TON
CTpaHe ANIMHHEee CpoKa OXpaHbl B CTPaHe NPOUCXOXKAEHUS OXPaAHAEMOro
npovsBeaeHns, NpuMmeHsaeTcst bonee KOPOTKUA CPpOoK. Ha npakTuke 3To 03Ha4vaer,
YTO CPOK, NPEBbILIAILLNA MUHUMANbHbBIA, MOXET NMPUMEHATLCA TOSIbKO B TOM

19 M, Payunka, Marika and Others v. Indofurn Pty Ltd 30 IPR 209; Bulun Bulun v R & T Textiles Pty Ltd (198) 41
IPR 513.

20 PelueHue MekuHckoro BepxosHoro HapoaHoro cyaa no aeny Ne 246, 17 neka6psa 2003 r.

21 Cwm. BbllLe, Lucas-Schloetter, nena, untupyemblie B cHocke 238, a Takxe Ha cTp. 301 - 304.

22 lokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.

23 CnegyeT HaNnoMHWTb, YTO aBTOPCKOE NPaBo AEVCTBYET aBTOMaTUYECKU M HE 3aBUCUT OT BbINOJTHEHUS KaKmX-
nm6o copmMarnbHbIX TPeGoBaHUI.
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cnyyae, ecnm obe cTpaHbl NpeaycMOTPen B CBOEM 3aKOHOAATENbCTBE TAKOW
Gonee ANUTENbHbLINA CPOK, Y YTO B NPOTMBHOM CIyyae npumeHsieTcs 6onee
KOpOTKMI cpok. CTaTbst 20 KOHBEHLMM AOMNyCcKaeT 3aKnoYeHe cTpaHamm
cneumarnbHbIX cornalleHuin, npegycMaTpuBaoLmx 6onee LWMpokue npaea
aBTOPOB MO CPABHEHUIO C KOHBEHLIMEN UMW COAepKaLLMX UHbIE MONOXKEHUS, He
npoTvBopevalyne KoHBeHumn. CtaTbsl 7.3 npegycMaTpuBaeT, YTO CTPaHbl He
06513aHbl OXPaHSATb aHOHUMHbIE NMPOU3BEAEHNS, B OTHOLLEHNM KOTOPbIX €CTb BCe
OCHOBaHUs npeanonaraTb, YTO CO BPEMEHM CMepTU aBTopa npoLwuno 50 neT.

Konnekunn, nogbopkn n 6a3bl AaHHbIX, COAepXaLune Kak TpaauLMOHHbIE, Tak K
coBpeMeHHble TBK, MoryT oxpaHsiTbCsi Kak 06 beKTbl aBTOPCKOro npaea camu rno
cebe. TPUMC n Al cogepxaT YeTKME NMOMOXKEHNST O TOM, YTO NOABOPKM
MaTepuaroB, He ABMAILNXCA 0ObekTamn aBTOPCKOro npaBa, MOryT OXpaHATbCS
Kak noabopkn matepuanoB 1 6a3bl AaHHbIX. Kpome Toro, B HEKOTOPbIX
OPUCANKUMNAX CyLLleCTBYET oxpaHa 6a3 AaHHbIX sui generis. NogpobHee cm.
Takke HXe B pasgene «Peectpbl 1 6a3bl JaHHbBIX».

46. [MpUMEHUTENBHO KO BCEM NPOM3BEAEHUSIM, OXPAHSAEMbBIM KaK 0OBbEKTbI aBTOPCKOrO
npaea (NyHKTbI (@) — (C), BbILWE):

@)

(b)

(©)

(d)

obnagaTtenu aBTOpPCKUX NpaB 06nagalT UMYLLECTBEHHLIMM NpaBaMMu,
MO3BONIAOLLIMMN UM pa3peLuaTtb Unn 3anpeLlaTtb onpeaeneHHble AeiCTBUS,
CBsI3@aHHble C aBTOPCKO-NPaBOBON OXPaHOM, BKHOYas BOCNPOUN3BEAEHME,
nepepaboTKy, NybnuyHoe NcnonHeHne, pacnpocTpaHeHne Npom3BeaeHni n nx
coobLleHne ans BceobLyero ceeageHus.

OHM TakKe Nonb3yTCA NNYHBIMU HEMMYLLIECTBEHHBIMW NMPaBaMn Ha NpU3HaHe
aBTOPCTBA, COXpaHEHMe LenoCTHOCTM (NpaBo NpeabsABsaTb BO3paXeHNst NPOTMB
NCKaXXeHMs1 Nnpou3BeaeHuns) n nybnvkaumio (NpaBo peLlaTb, Koraa, rae u B Kakon
dopme nponsBeaeHne MOXET NyGrmMKoBaTbCA UK packpbiBaTbesa). Muorve
KOMMEHTaTOPbl CYATAKOT NINYHbIE HEMMYLLIECTBEHHbIE NPaBa 0COGEHHO
nonesHbIiMu Ans uenen oxpaxol TBK.

Cpok oencTemsa UMyLLLECTBEHHbIX NpaB cocTaBnsieT He MmeHee 50 neT ¢ MOMeHTa
CMepTu aBTOpa Unu, B Cliydae CoOaBTOPCTBA, NOCNEeAHEro U3 OCTaBLUErocs B
XMBbIX aBTOPOB. TOYHbIA CPOK OXpPaHbl 3aBUCUT OT 0COBEHHOCTEN
HauMoHanbHOro 3akoHogartenbctea. C Apyron CTOPOHbI, JIMYHbIE
HeuMyLLLeCTBEHHbIE rnpaBa MOryT UMeTb HEOrPaHUYEHHbIN CPOK AENCTBUS, OAHAKO
3TO TaKkKe 3aBUCUT OT 0COHBEHHOCTEN HaUNOHaNbHOro 3akoHoAaTenbCTBa.

«Pukcaumsa» He aBnseTcs 06s13aTenbHON NPeanOChIfKOM OXpaHbl B COOTBETCTBUM
C MeXayHapoAHbIM 3aKoHOAaTeNLCTBOM 06 aBTOPCKOM npase (No3ToMy
«He3amKCUpoBaHHbIE» KAPTUHbI MNW ApYyrne Npou3BeneHnst M300pasnTenbHOro
WCKYCCTBa, B YaCTHOCTW pacKkpacka Tena unu cKynbnTypbl U3 Necka, B NpuHUMne
noanexart OXpaHe Ha OCHOBaHUN MeXayHapoaHbIX HopMm). [NpenaTcTeue,
CBSI3aHHOE C «uKcaumeny, akTyanbHO TOMbKO B CTpaHax (MpenmyLecTBEHHO C
Tpagnuunen obLiero npasa), yCTaHOBMBLUMX TpeboBaHMe hukcaLmm B Ka4ecTse
TpeboBaHMA HaUMOHaNbLHOro 3akoHoaartenoctea. Kpome Toro, 60MbLUMHCTBO
TBK, ans KoTopbIX CyLLleCcTByeT NoTeHunanbHbI PUCK HECAHKLMOHUPOBAHHOIO
Ncnonb3oBaHus (Takue Kak npoussedeHus n3obpasmTenbHOro CKyccTBa unm
n3genus pemecen), UMetoT pukcnpoBaHHyto popmy. NckntoueHnem MoxeT
cunTaTbCs, Nnoxanymn, «xkmsoe» ncnonHexHne TBK (nogpobHee cm. pasaen
«WcnonHeHne TBKy).



(e)

(f)

()]
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Bo3amoykHa aBTOpCKO-NpaBoBasi oxpaHa Npoun3BeaeHUn, Co3aaHHbIX HECKONMbKUMU
aBTOpamu, NP YCIOBUW, YTO aBTOPbLI MOTYT ObITb YCTaHOBMNEHbI UK
obnagaTenem aBTOPCKMX NpaB Ha NPOU3BEAEHVE SBNSIETCS PUONYECKOE NULO.

ABTOpPCKO-NpaBoBas oxpaHa npegocTasnseTcs 6e3 HeobXxoANMOCTH BbINOSHEHWS
Kakux-nnbo popmanbHOCTEN.

MpuHyguTenbHoe obecneyeHne oxpaHbl HAa MEXAYHapPO4HOM YPOBHE
obecneumBaeTcs nonoxeHnsimn bepHckon koHBeHuMn 1971 r. n CornaweHus
TPUMNC 1994 r. Takum obpasom, TBK, oxpaHsemble B CTpaHe-y4acTHULE 3TUX
[OroBOpoOB Kak 06bEKTbI aBTOPCKOro npaea, OXPaHATCA B PYrMX CTpaHax-
y4yacCTHMLUAX B COOTBETCTBUM C MPUHLMMOM «HALMOHAITbHOIO pexxuman.

47. CnepyeTt OTMETUTb, YTO BO MHOIMX topucamkumsx 3anucn TBK — Hanpumep,
MYy3blKanbHbIX MPOM3BEAEHUI — OXPAHAKTCHA HA OCHOBaHUU 3aKOHOAATENbCTBA O «CMEXHbIX
npasax». NpUMEHUTENBHO K TaKUM NPOU3BEAEHUSIM:

@)

OxpaHa 3anucen TpaguuMoHHOM My3bikn (1 apyrux TBK, Hanpumep, nereng nnm
NoroBopok) obecrneunBaeTca NonoxeHnsaMm Pumckon koHseHumn 1961 r.,
Cornawenuna TPUMNC 1994 r. n AN® 1996 r., npegycmaTpuBaloLLUMmM OXpaHy
«CMeXHbIX npae». OxpaHa 3Byko3anucu obecnevmBaeT KOCBEHHYHO oxpaHy TBK,
a Takke CoOOenCTBYET UX COXpaHeHMo 1 pacnpocTpaHeHuto. TBK, koTopble
Koraa-To nepegasanuch TOMbKO B pamKax yCTHOW Tpaauumy U No3ToMy He
noanexart oxpaHe B COOTBETCTBUM C HaLMOHanNbHbIMK 3aKoHaMu, TpebytoLwmnmm
nx pukcaummn B Ka4eCcTBe OAHON U3 NPEeANOCHISNIOK aBTOPCKO-MNPaBOBOM OXpaHbl,
MOTyT nony4yaTb KOCBEHHYIO oxpaHy brarogaps nx dukcauumn B doopme
3Byko3anucen. Obrnagartenn CMexHbIX NpaB Ha 3BYKO3anUcu — 3To hakTUYecku
cosgartenu 3ByKO3anucen, 1 OHM MMEKOT UCKIIOYUTESNbHbIE NpaBa Ha UX
BOCMpOM3BeAeHME, pacnpocTpaHeHne, nepegady BO BpeMEHHOE Nonb30oBaHme 1
npegocTaBrieHne B pacrnopshkeHve Apyrux nud. B cooTBeTcTBMM CO cTatben 12
Pumckoi koHBeHuumn u ctateen 15 Al 1996 r., oHM Takke MOryT UMeTb
ANCKPELIMOHHOE NPaBo Ha NosyYeHe BO3HarpaXKaeHus, ecnm 3sykosanmcu
ny6rmKytoTCA Ha KOMMEPYECKOM OCHOBE ANS Lenewn BellaHus unu JoBeaeHus oo
BceobLLero ceefeHnsi. YacTtb Takoro cnpasBensiMBoro Bo3HarpaXaeHus JormkHa
nepeagaBaTbCs UCMOMHUTENAM, YbW UCMOMHEHMS 3anucbiBannch (nogpobHee cMm.
Hwxe B pasgene «McnonHeHuna TBK). Kak cneayet ns CornacoBaHHOro
3asBrneHus, kacatowerocs ctaten 15 AN® 1996 r., npomnsBoguTenn 3Byko3anucemn
TBK, He nybnukyembIx Ha KOMMepYeCcKon OCHOBE, MOTyT MOJly4aTh Takoe npaBo
(kak n ncnonHutenu TBK, BONMoOLLEHHbIX B 3anncy — noagpobHee CM. HUXe) Ha
OCHOBaHWW HaUWOHamNbHbIX UMNAEMEHTUPYIOLLMX HOPM. YKa3aHHoe
CornacoBaHHoe 3asiBneHne 6blrio NPUHATO UMEHHO C y4eToM Toro, 4YTo TBK
4yacTo ncnonb3yrTca 6e3 paspelleHns B LUIMPOKMX MacluTabax nocpeacTtsom
BELLaHUA Unn UHbIX PopM Ny6NUYHOro pacnpoCcTpaHeHns, OCYLLIECTBIISIEMOro Ha
OCHOBE HEKOMMEPYECKMX 3annucen (Hanpumep, 3anucen, caenaHHbIX
3THorpadgamm).

UcnonHeHus TBK

48. XOTA cUMTanock, 4YTO yxe nonoxeHnsa Pumckon koHBeHuun 1961 r. obecneumsatot
oxpaHy gaxe ncnonHutenam TBK, ntobble COMHEHNS MO 3TOMY MNOBOAY CHATbI NONOXEHUSAMMN
[orosopa BONC no ncnonHeHuam n goHorpammam 1996 r. un NekunHckoro gorosopa 2012 r.
(ewe He BCTYNMBLLErO B CUMY), KOTOPbIE CErofHs onpeaeneHHbiM o6paszom
npegycMaTpuBaloT oXpaHy npas UCMONHUTENEN «BbIPaXXeHUN hosbKnopa.
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49. OxpaHa, npegycmoTtpeHHas QNP 1996 r., BkrovaeT NnMYHbIE HEUMYLLIECTBEHHbIE
npasa, pasnunyHble UCKITIYNUTENbHbIE MMYLLLECTBEHHbIE NpaBa U QUCKPELIMOHHOE NpaBo Ha
cnpaBeanuBoe BO3HarpaxaeHve B cnyyae, Korga ucnorHeHme 3aomMkcMpoBaHo B Buae
3BYKO3anucu, pacnpocTpaHsaeMon B KOMMEPYECKMX LieNsiX, KaK yKa3blBanoch BhbiLle.

K ncnonnutensam takke npumeHsieTca CornacoBaHHOe 3asBreHne B OTHOLWEHUU cTaTbn 15
ON® 1996 r. MNMpaBa ncnonHuTenen orpaHUYeHbl BO BpEMEHU: CPOK UX AENCTBUSA cocTaBngaeT
He MeHee 50 neT ¢ MOMeHTa NepBoKr omKcaumMm UCNONTHEHUS B 3ByKo3anucn. Ecnu
NCNONHEHME He 3aPMKCMPOBAHO (B YaCTHOCTW, B Criydae «KUBOTrO» UCMOSNHEHWS), TakOn CPOK
He MPMMEHMM, TaK Kak OXpaHa MOXeT NpeaoCTaBnAsATLCA TOMNbKO B OTHOLLEHUU
OHOBPEMEHHbIX OeNCTBUIN?A,

50. T[locne BcTynneHus B cuny lNekMHckoro gorosopa oH 6yaet obecneunBaTb OXpaHy
npaB UCMONHUTENEN, UCNONTHEHUSA KOTOPbLIX OblNK 3adhnKCMPOBaHbI B ayAMOBU3YanbHbIX
cpencTBax nepefayu, Hanpuvep, B Buae unbMoB Uy TeNEBU3NOHHBIX NPOrpamMm, a Takke
npaB My3blKaHTOB Ha WX UCMOMHEHUSA, HENOCPEACTBEHHO 3anncaHHbIe Unn
3adMKCMpOBaHHbIE CpeacTBamMu ayanosmsyansHom 3anucu. Kak n QNP 1996 r., NeknHckuin
porosop 2012 r. 6ypet obecneynBaTb OXpaHy NpaB Ha ayanoBu3yarbHble UCMOMHEHNS
«NIMTepPaTypHbIX U XyA0XECTBEHHbIX NPOU3BEAEHNI UMK BbIpaXeHUIn onbknopax. Takas
oxpaHa bygeT BKMoYaTh SIMYHbIE HEUMYLLIECTBEHHbIE NMPaBa U pag UMYLLECTBEHHbIX Npas,
BKIIOYasA MMYLLECTBEHHbIE NPaBa Ha UX He3aUKCMPOBAHHbIE UCMONHEHWS, NpaBa Ha
BOCMNpOM3BeAeHME, pacnpocTpaHeHne u nepegady BO BpeMEHHOE Nofb3oBaHme, NpaBo
npeaocTaBnaTb AOCTYN K PUKCUPOBAHHBIM UCMONTHEHUSAM M MPaBo BeLlaHus 1 nyormyHom
nepedaun®. MpaBa “cnonHUTeNeit Ha UCMONHEHNWS], 3aCPUKCUPOBaHHbIE ayaNoBU3yarnbHbIMM
cpeacTBamMu, orpaHMYeHbl BO BpEMEHW: CPOK UX AeNCTBUSA cocTaBnseT He MmeHee 50 net ¢
MOMeHTa pmKcaLun UCTIONHEHNSA?,

51. MoXHo ckasaTb, 4To ucrnonHeHns TBK nonb3yoTca 3HaumMTenbHbIMY BO3MOXHOCTAMMU
OXpaHbl UK, NO KparHen Mepe, OXPaHAKTCA NOMOXEHUAMU MEXAYHapPOAHbIX JOroBOpoB 06
OXpaHe CMEXHbIX MpaB He XyXXe APYrnx BuaoB ucrnonHennn. Crtatbn 5- 10 AN 1996 T.
npegycMaTpuBaloT psag IMYHBbIX HEMMYLLLECTBEHHbIX MPaB, a TakkKe MMYLLECTBEHHbIX NpaB
ncnonHuTenen NPUMEHNTENbBHO K 3BYKOBOW COCTaBNAOLWEN UX ncnonHeHnn. Crtaten 5- 11
MeknHckoro gorosopa 2012 r. npegycMaTtpuBaeT paf NMNYHbIX HEMMYLLLECTBEHHbIX NpaB, a
TaKKe MMYLLECTBEHHbIE NpaBa UCMONHUTENEN, NPOU3BEAEHUSA KOTOPbIX 3a(PMKCUPOBaHbI B
ayanosusyarnbHon popme. PeanbHbI 06beM 3TOW OXpaHbl HA HALMOHANbHOM YPOBHE
3aBuUCUT OT 06bema 1 hopMbl paTudmrKaLnm 1 UMNIEMeHTauun 3TMx 4OroBopos
KOHKpEeTHbIMK cTpaHamu. Cneagyet OTMEeTUTb, YTO lNeknHckmii gorosop 2012 r. noka He
BCTYNuI B cuny?’, 1 4To He Bce rocyaapcTea patudpuumposanu JUD 1996 r.?®

Obpasuysbl

52. 3HauuTenbHas YacTb NpeaCcTaBNEeHHOro BhilLe aHanu3a CUTyauun B OTHOLLEHUN
NUTEepaTypHbIX N XyAOXKECTBEHHbIX NMPON3BEAEHUI NPUMEHUMA U K oBpasLam.
TpagmumnoHHble 06pasLbl, KOTOPbIE ABMAOTCS pe3yrbTaTaMu COBpEMEHHON nepepaboTku
6onee paHHUX TPAAULMOHHbLIX 06Pa3LOB, MOTYT OXPaHATLCS KaK MPOMbILLNEHHbIE 06pasLbl U
PEerncTpupoBaThCs B Ka4ecTBe TaKoBbIX, U B psiAe JOKYMEHTOB NPUBOAUIUCH

24 Cratbu 51 6 ON® 1996 .

25 Cratbk 5 — 11 MekunHckoro gorosopa 2012 .

26 Ctatbsl4 MekuHckoro gorosopa 2012 r.

27 [eKMHCKMIA JOroBOP BCTYNUT B CUIY Yepes TPM MecsLa Mnocne AenoHMPoBaHNUsA paTUUKaLMOHHBLIX rpaMoT Uin
aKkToB 0 npucoeamHeHun 30 CTopoHaMu, UMEIOLLMMM NPaBo Ha ero nognucaHune. o cocTosHMIo Ha 25 noHS
2018 r. HacunTbIBanock 20 TakMx rocygapcrs.

28 Mo cocTosAHUIO Ha 25 mtoHA 2018 r. HacuuTbIBanoch 96 TakMx rocyaapcTB.
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COOTBETCTBYHOLLME NpUMepbl U3 NpakTukn Kntas n Kasaxctana?®. C gpyroit CTOpOHbI,
ncxopHble obpasLbl, UMetoLLMe aBHIO UCTOPUIO, a TakKe UX KOMUW, OXpaHe He NoAnexar.
OnbIT OXpaHbl TPaANLMOHHBIX 06pa3LOB, C A4PYron CTOPOHbI, Gonee orpaHnyYeH.

53. B KoHTekcTe obcyxaeHus npoekta [loroBopa 0 3akKoHaxX No NPOMbILNIEHHbIM 0b6pa3uam
PS4 rocygapcTB-YeHOB BHEC NPeanoXeHne o ToM, YTobbl NpegyCMoTpeTb BO3MOXHOCTb
00513aTENbHOI0 PaACKPbITUSA NPOUCXOXAEHUA UNK ncTodHuka TBK, T3 unu
Oronornyecknx/reHeTYECKNX peCcypcoB, NCNOSIb30BAHHbLIX MPY CO34aHUN NPOMbILLIIEHHOIO
obpasua unu BolLeLLnX B ero CoCTaB, B KA4eCTBE OAHOIO U3 PEKBU3UTOB 3asaBKNC,

TBK, coxpaHsiembie 8 maliHe

54. [OencteeHHon chopmor oxpaHbl TBK, coxpaHseMbix B TarHe, SBMSEeTCS
npeaoTBpaLLeHme Ux packpbiTus, Ho cyaebHas npakTMka nokasbiBaeT, YTO COrnacHo obwemy
npasy, NO KpanHen mepe, B HEKOTOPbIX IOPUCONKUMAX MHpOPMaLUS, NnepeaaHHas nuuy Ha
KOH(hnaeHunanbHON oCHOBE, 3alUuLLieHa 3TUM (pakTOM OT ee AalnbHeNnLero packpbITus.

B paccmoTpeHHOM aBcTpanuinckum cygom gene «Foster npotus Mountford» (1976 1., 29 FLR
233) aBcTpanuickasi KopeHHas obLinHa cymena gooutbcs 3anpeta Ha nyonukauuio
N306paxxeHnin 1 CBEAEHUI O CBSILLLEHHbBIX MecTax, npegmeTax n gpyrux TBK, nmetomx
ocoboe penurnosHoe n KyrnbTypHOe 3Ha4YeHne ansa obLWwmnHbl, KOTopble Obinn nepeaaHbl
nccnenoBaTento-aHTPONosory Ha koHduaeHumanbHo ocHoe®!. CooTBeTCTByOLWMNE
COOBpaxeHNsa NONUTUKM paccMaTpmUBalOTCA HWXKe B pasgene «Bonpockl perynupoBaHus.

55. [daHHas dopma OxpaHbl, OCHOBAHHOM Ha HopMax o0LLLero npaea, MMeeT napannenv B
KOHKPETHbLIX MOMOXEHNAX MEXAYHapOAHbIX A0roBopoB no Bonpocam NC, oTpaxatowmx
TpeboBaHus 3aKoHogAaTENLCTBA O NPeaoTBpaLLEHNN HEAOBPOCOBECTHOM KOHKYPEHLMK
(ctaTbs 10bis MNapwkckon KoHBeHUMNM 1967 1. n ctaTbs 39 CornaweHusa TPUMC), Bkntovasn
OXpaHy NpaB Ha COXpaHeHWe KoHmaeHUManbHOCTN nHopmauun. «3noynotpebnexHve
OoBepuemM», MMeBLLEE MECTO, Hanpumep, B aene «Foster npotne Mountford», cunTtaeTcs
Pa3HOBUOHOCTbLIO AENCTBUN, «NPOTUBOPEYALLMX YECTHOM KOMMEPYECKON NpakTUke»32, kak
OHU onpegeneHsbl B ctatbe 39 CornaweHna TPUTMC 1994 r.

56. OxpaHa koHuageHUMansHoOM nHdopmMmauun He TpebyeT HU cobnoaeHns
dopManbHOCTEN, HX HANUYNA OOTOBOPHbBIX OTHOLLEHMIA MeXAyY OBLLMHON N CTOPOHON,
nony4atowen nHpopmaumnio. OgHako KOpeHHbIE 1 Apyrne OBLLMHbI MOTYT UCMbITbIBATb
npakTuyeckme TpyaHOCTU NpU OTCTaMBaHUW CBOMX MpaB, CBA3aHHbIe, B YAaCTHOCTN,

C OrpaHNYEHHbIMW BO3MOXHOCTAMM NOMYYEHUS KOPUANYECKMX YCIYT U (OUHAHCUPOBAHMS.
(CM. nyHKT «Pa3pbiB Ha NPaKTU4ECKOM YPOBHE>).

57. Kpome TOro, B nocnegHee Bpems y4eHblM1-aTHOrpadpamm 1 Apyrumm asTopamm
pa3paboTaHbl KOAEKCHI 3TUHECKOrO NOBEAEHMS Y NPOTOKOMbI, KOTOPbIE MOTYT
cnocobcTBOBaThL NPeAoTBPALLEHNIO KyNbTYpHOro yuepba, nogobHoro yuiepby, KOTopbin
cTan npegmeTom ucka B gene Mountford (nogpobHee cM. NyHKT «[1pOTOKONbI, KOAEKCHI
NnoBeAEeHUS, TUMOBbLIE KOHTPaKTbl U ApyrMe nNpakTu4eckne MHCTPYMEHTbI» Huxe). BONC
co3gana 6a3y gaHHbIX Taknx KOOEKCOB 1 MPOTOKOMOB C (PYHKLUMEN Noucka, KoTopas
pa3melleHa no agpecy: https://www.wipo.int/tk/en/databases/creative_heritage/.

2% NokymeHT WIPO/GRTKF/IC/5/3 n BOUC, «CBogHbI aHanms...».

30 NokymeHT SCT/35/2.

31 BONC, CsoaHblit aHanms.

32 B koHTekcTe cTaTtbk 39 CornalueHus TPUMC «BblpaxeHue "cnoco6, NpoT1BopeYaLLiii YeCTHOW KOMMepPYECKOoM
npakTuke" nogpasymeBaeT Kak MUHUMYM Takvie AeNCTBUSA, Kak HapyLleHne yCNoBUiA OroBopa, HapyLleHue
[0BEPUS UMK MOOLLPEHNE K HapyLLEHUIO OBEPUS, BKIOYasi MpuobpeTeHne 3akpbiTon nHdopmMaumm TpeTbummn
nvuamm, KOTopble 3Hanu 1Ny He BbIICHWIU B cuiy rpybon HeBpexHOCTH, YTO NpuobpeTeHne Takon HdopMaLunm
npeanonarano Takve gencrteusa» (Mpumeyarme 10 k Cornawenuno TPUMC).
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HaseaHusi, crioea u cuMB0JIbl KOPEHHbIX Hapodoe U MpaduUUOHHbIEe Ha38aHusl, c/l0a u
CUMBOJTbI

58. [1aHHbLIM BONPOC UMEET ABa acnekra, a UMEHHO:

(@  BawumHyto oxpaHy: KopeHHble 06LWMHbI 03ab04YeHbl TEM, YTO HE CBSA3aHHbIE C
HMMMW KOMMaHWM 1 YacTHblE N1LA MCNOMb3YIOT X CroBa, Ha3BaHusi, 0bpasupl,
CMMBOJIbl U MHbIE OTNNYMTENBHbBIE 0O03HAYEHMSA B KOMMEPYECKON
AEATENbHOCTU U PETMCTPUPYIOT UX KaK TOBAPHbIE 3HAKW U/UNU LOMEHHbIE
UMeHa; n

(b)  MMosumusHyro oxpaHy: MO3NTUBHYIO OXpaHy OBLLMHAMWN MECTHbIX U
TPaAMLMOHHbBIX Ha3BaHWI, CIOB M CUMBOJIOB B KQ4eCTBE TOBapPHbIX 3HAKOB,
cepTUUKALMOHHBIX N KOJINIEKTUBHbBIX 3HAKOB U reorpadyeckmx ykasaHum.

59. YT0 KacaeTcs 3alWMUTHOM OXpaHbl, cTaTbs 6 quinquies NapuXcKon KOHBEHLUN
npeagycMmaTtpuBaeT 0TKa3 B perncrpauum unm aHHynmpoBaHue pernctpaumnm 3Hakos, ecriv
OHW «NpOTUBOpEeYaT Mopanu unu Ny6rnm4yHomy nopsgky U, B 0COGEHHOCTU, eCn OHN MOTyT
BBECTU B 3abnyxaeHne obLeCcTBEHHOCTb». Takue HOpMbl NPeayCMOTPEHbI HALMOHAMNbHbLIM
3aKoHO4AaTeNbCTBOM O TOBApHbIX 3HaKax BONbLUMHCTBA CTPaH.

60. B gaHHOM KOHTEKCTe Takke NPUMEHUMbI U NoNe3Hbl HOPMbl OBLLEro 3aKoHOAaTeNbCTBA
0 6opbbe ¢ HenOGPOCOBECTHOM KOHKYPEHLMEN, BKIHOYAsA OXPaHy OT «KOMMEPLUU NOA YYXXUM
NMEHEMD.

61. YTo KacaeTcsa NO3UTUBHOMN OXpaHbl, TO 06LLMHA, KOTOpast XenaeT 3aperncTpupoBaThb
TOBapHbIE 3HAKM, ABNAOWMNECA OTINYMUTENBHBIMU», MOXET BOCMONb30BaTHCA
MeXayHapoAHbIMY MpUHUMNaMK 1 npoueaypamu. Cpok oxpaHbl TOBAPHbLIX 3HAKOB B
NPUHLMME He orpaHuyeH. HeckomnbKo KOpEeHHbIX OBLLMH PErMCTPMPOBANM Takxke
KONMEKTUBHbIE UM CEPTUDUKALMOHHBIE 3HAKM (CM. NoapobHee HIXKeE) 1 reorpadouyeckune
ykasaHuna®,

B. [Mpobenbi, cywecmesyruwue Ha Mexx0yHapoOHOM YPOBHE, 10 B03MOXHOCMU
[1POUITIOCMPUPO8aHHbLIE rpuMepamu

JlumepamypHsie u xy0oxxecmeeHHble rpou3sedeHuUs
62. MoxHo ykasaTb Hanmuue criegyowmx npodenos3:

(@) TpebosaHue «opuauHansHocmuy: TBK, KoTopble SIBNAIOTCA BCEro NULLb
uMuTaumMen nnu BocnpousseaeHnemM TpaguunoHHo cylectsoBaswnx TBK, Bpag
nn MOryT oTBeYaTb TPeOOBaHMIO «OPUIMHANBHOCTM» U NOMYYNTb OXpaHy B
KayecTBe 00blYHbIX OOBHEKTOB aBTOPCKOro Npaea. JTO O3HavaeT, YTO MX aBTOpbI
BPSi4 N MOTyT MOSyYnTb MMYLLLECTBEHHbIE NpaBa (cnegyeTt OTMETUTb, YTO
NNYHbIE HEMMYLLECTBEHHbIE MPaBa MOryT TakKe KacaTbCs NPOU3BEAEHUN,
BXOOSALLMX B «OOLLECTBEHHOE AOCTOSIHNE, BKOYAs, BO3MOXHO, TPaANLNOHHbIE
TBK). Kpowme Toro, B oTHoweHun TBK, KoTopble OXpaHSOTCA Kak 00blYHbIE
06BbEKTLI aBTOPCKOro NpaBa, 3akoHOA4aTENbCTBO HE AeNnaeT pasnvyuni B

33 O6WKMM cnpaBOYHUKOM MO BOMPOCaM WUCMOSIb30BaHWS CyLLECTBYIOLWMUX UHCTPYMeHTOoB VC ans oxpaHsl U
pacnpocTtpaHeHusa T3 n TBK moxeT cnyxutb nyonukaunsa BOUC «Protect and Promote Your Culture: A Practical
Guide to Intellectual Property for Indigenous Peoples and Local Communities» (2017 r.)

34 TpeboBaHuWe (hukcauum He paccMaTpuBaeTCs B JaHHOM pasferne Kak «npoGern», MOCKOMbKY OHO He SIBNSIeTCs
TpeGoBaHWeM cornacHo MexayHapoAHbIM MOSIOXKEHUSIM NO BONpocaM aBTOPCKOro npasa.
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3aBUCUMOCTU OT TOTO, KTO SIBMSIETCS UX aBTOPOM, T.e. TpeboBaHmo
OPUIMHANBbHOCTN MOXET COOTBETCTBOBATL JaXke aBTOP COBPEMEHHOrO
BbIpaXKeHUs1 porbkriopa, He SBNAIWMUMCS YeHOM OBLLMHbI, B KOTOPOW
BO3HMKNa COOTBETCTBYOLWAs Tpaauums. 3TO MOXET Bbi3blBaTb 03a604EHHOCTb
npeacTaBuUTeNen KOPEHHbIX Y TPAAULMOHHBIX OOLLMH, KOTOpblE MOTYT
HacTanBaTb Ha HEMPW3HAHUM aBTOPCKUX NPaB Ha NPOV3BeaEHUS, BO3HMKLUNE B
obLWuHe, NoNyYeHHbIX NMMLAaMK1, He NpUHaanexallMMm K COOTBETCTBYHOLLEN
obLunHe nnu, No KpaHen mepe, orpaHNYeHMN BO3MOXKXHOCTU MX NOSMyYEHUst (CM.
NYHKT «3aluTHasi oxpaHa» Huxe).

(b) Oxpana «cmunsa»: OgHa n3 Hamboree 4acTo NpeabsBAEeMbIX NPETEH3UN
KacaeTcsa MMUTaLMUW UNN HE3AKOHHOIO MPUCBOEHUST KCTUNSA» TPaAULMOHHOTO
npousseneHns. 3akoHoAaTenbCTBO 06 aBTOPCKOM npase v obpasuax gonyckaet
UMUTaLMIO HEOPUTUHATBHbBIX 3NIEMEHTOB MW OOLLMX MAEN U KOHLENUUIA
npov3BedeHNs], U Takas NpakTUKa LUMPOKO pacrnpoCTpaHeHa, MOCKOSbKY OAHU
noan BOOXHOBNAOTCA B CBOEM TBOPYECTBE NPON3BEAEHUAMN APYrUX. Takum
obpa3som, Jaxe ecnu HOBOE BblpaXKeHWe KynbTypbl, OCHOBAHHOE Ha Tpaauumu,
nony4mno 6bl aBTOPCKO-NPaABOBYO OXpaHy, cama rno cebe Takasi oxpaHa He
nckniovana bl NPUCBOEHNSA TPAAULMOHHOIO «CTUIIS» OXPaHAEMOro
npov3BeaeHnsi. OnemMeHTbl CTUMA noanexaT OXpaHe B TOW CTENEHN, B KAKON
CTUIb HeceT B cebe opurnHanbHoe BbipaxeHue. Kpome Toro, nonesHyo ponb
mMornn 6bl nrpaTb 3aKOHOOATENLCTBO 0 bopbbe ¢ HegobpoCOBECTHOM
KOHKYPEHUMEN, a Takke NpU3HaHNE «KOMMEPLUN NOA YYXXUM UMEHEM»
npaBoOHapyLUEeHNEM B pamKax o0LLero npasa (CM. HUXe). OTO MOXET NPUHUMATb
dopmy npusHaHnsa 06 bEKTOM OXpaHbl CTUIS Kak TAKOBOro Uinu 3anpeTa Ha
co3aHune NOXHbIX KOHHOTaUMIA Uy BneYaTneHnsi, OCHOBAHHOMO Ha
NCNONb30BaHUM CTUMS UM XapaKTepHOro o6pasHoro psiga UM CUMBOJIUKN.
dakTnyeckn NnpegMmeToM NPUCBOEHNS YaCcTo ABNSETCA penyTauus,
accouumpyowasca ¢ TBK, BonnoLleHHasa B UX XapakTepHOM «CTUME» UNu
npeacTaBneHHas nMun.

(c) CobcmeeHHocmb: NPUMEHUTENBHO K MCKOHHBIM M TpaaUUMOHHBbIM TBK
HEKOTOpble HauWOHarnbHble CUCTEMbI MpaBa MOryT He npegycmaTpmBaTh
aBTOPCKO-MPaBOBON OXpaHbl NPOU3BESEHUN, HE UMEIOLLMX KOHKPETHOro aBTopa
UM aBTOPOB, MOMUMO CaMOM OOLLMHLI UM MHOTO cooblLuecTBa,
ncnpawumsarowero oxpaHy. [Opyrumu cnoBamu, Npon3BeaeHWs, co3gaBaBLUMECcs
COBMECTHO Ha MPOTSXKEHWUM ANUTENbHOrO BPEMEHN HEM3BECTHLIMM aBTOpaMm
MOryT He NoAnexXaTb OXpaHe cpeacTBaMu aBTopckoro npaesa. OgHa
BO3MOXHOCTb, TEM HE MeHee, CyLLeCTBYeT, U 3TO OXpaHa, NpeayCcMOTpeHHas
ctaTtbei 15.4 BepHCKol KOHBEHLMK, O KOTOPOW YNOMMUHANOChH Bbile®,

K HegocTaTkam TOro BMaa oxpaHbl, KOTOPbIA NPegyCMOTPEH 3TON CTaTbewn,
OTHOCUTCSH TO, YTO OHA ABNSETCA OUCKPELMOHHON U HE NpegycmaTpmBaeTcs
3aKoHO4aTeNbCTBOM BOMbLUMHCTBA CTPaH, YTO CPOK OXPaHbl TaKMX
npoun3BedeHnin orpaHn4eH cpokom B 50 neT ¢ Toro MOMEHTA, Kak Npon3sedeHne
«BbINO NpaBoOMEPHO caenaHo AOCTYMNHbIM ANsi BCeobLero ceegeHnsa», 1 4to ata
HOpMa He COAEPXXUT HUKAKOro onpeaerieHHOro ynoMmMHaHnsa ponuv o6LWuH, 1 B
HEen roBOpUTCS TOSTbKO O «KKOMMETEHTHOM OpraHe», MOSIHOMOYHOM OCYLLECTBNATD
npaea oT nmeHu astopa. OB6bem oxpaHbl, NPegyCMOTPEHHON AAHHOW CTaTbeN,
TaKkKe orpaHuUYeH B cury NonoXeHUn ctatbk 7.3 bepHckon KOHBEHLUN,

35 K yucny Apyrvx BO3MOXHOCTE, KOTOpble YAaCTO pacCMaTpuBaloTCs Kak BapuaHTbl peLleHust npoGrembl
Cco6CTBEHHOCTMN, OTHOCUTCS OXpaHa cpeacTBamy aBTOPCKOro NpaBa @HOHUMHbIX Y COBMECTHBIX U/MMK
KONNeKTUBHbIX NponssegeHnii. OgHaKo, MOCKOMbKY 3TV BapuaHTbl 0O6bIYHO MPU3HAIOTCA HEAOCTaTOYHbIMU, OHM
ocTaBreHbl 6e3 ganbHenwero paccMoTpennsi. Cm. gokymeHTbl WIPO/GRTKF/IC/5/3 u WIPO/GRTKF/IC/6/3.
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B KOTOPOW roOBOPUTCS, YTO CTpaHbl He 06s13aHbI OXpaHATb aHOHMMHbIE
Npoun3BeAeHus, B OTHOLLIEHMN KOTOPbIX ECTb BECKME OCHOBaHUS NpearnonaraTtb,
YTO CO BPEMEHM CMEPTU MX aBTopa yxe npoLuno 50 nert.

(d) Cpok oxpaHbi: Cpok 4eNCTBUSA aBTOPCKOro Npaea COCTaBnsaeT, kak npasuno, 50
net (B HekoTOpbIX topucamkumsx — 70 net) no cmepTtn aBTopa. B BepHckon
KoHBeHuun 1971 r. ykasaHo, 4yto 50 neT — 3T0 MUHUManbHbIA CPOK OXpaHbl, N YTO
CTpaHbl Bnpaee npegycMmartpueatb bonee anutenbHble CPOKU. TeM He MeHee,
NonoXeHne 0 KOHEYHOCTM CpoKa OXpaHbl CYMTAETCH OObIYHO PyHOAMEHTaNbHbIM
NonoXXeHMeM BCen CUCTEMbI aBTOPCKOro npasa. Cam CMbICn 3TOW CUCTEMBI
COCTOMT B TOM, YTO OXpaHa NpeaoCTaBNsSeTCa Ha onpeaerneHHbIA CPOK, U YTO B
KOHEYHOM cHeTe Npou3BedeHNst NnepexoadaTt B obLLeCTBEHHOe A0CTOosiHue. TeM
He MeHee, HauMoHarnbHoe 3aKoHO4AaTENbCTBO MHOMMX CTPaH NPU3HaeT NNYHbIe
HEMMyLLLECTBEHHbIE NpaBa 6€CCPOYHbIMU N yCTaHABNMBAET pa3Hble CPOKU
AENCTBMA NS UMYLLECTBEHHbIX NpaB.

(e) MUcknroveHus u oepaHu4eHusi: HekoTopble KOPEHHbIE OBLLMHbI KPUTUKYIOT U/Mnun
CTaBAT Nog COMHEHUe anemMeHT cuctemMbl VIC, HasbiBaeMbI «0BLLECTBEHHbIM
[AOCTOSIHMEM»>®, 3aABNSASA, YTO OHM He MPU3HAKT 3TO NoHATME. Kpome Toro,
HEKOTOPbIE KOHKPETHbIE UCKIKYEHMS N OrPaHNYEHUS, XapakTepHble NS
3akoHoAaTenbCcTBa B 06n1acTu aBTOPCKOro npaBa, KPUTUKYHOTCS Kak
Henoaxoadawme ona TBK, B YaCTHOCTM NCKIIOYEHNS, KOTOPbIE AOMNYyCKaloT
BOCnpousBeaeHne Ha poTorpadumsx, pucyHkax n gpyrumm cnocobamm 6e3
paspeLleHnst OOLLMHBI CKYNbNTYP UNN N3AENNA XyO0XKECTBEHHbLIX pemMecen,
MOCTOSIHHO 9KCMOHUPYEMbIX B Ny6NMYHbIX MecTax®’. HauuoHanbHble 3aKoHbI B
obnacTn aBTOPCKOro NpaBa Takke 4acTo AOonyckatT KOnMpoBaHue
npousBeaeHni NyonnyHbIMN apxmBamm 1 6MGMoTeKaMm 1 OTKpbITUE NX NN
ny6nukn. KopeHHble 06LWUHbI Bbipaxanu 03abo4eHHOCTb MO NoBOAY TaKMX
NCKINIOYEHUIN N orpaHudeHnn. OrpaHMYeHHOCTb CaMOro cpoka OXpaHbl
ABTOPCKMX M CMEXHbIX NpaB y)Xe paccmaTpmBanach Bbille Kak OTAenbHas
npobnema.

(f)  3awwummnas oxpaHa: Bonpoc 30ecbk COCTOUT B TOM, JOTKHO N perynmpoBaThCs
NCnonb3oBaHMe NPON3BOAHbIX NPOU3BEAEHNIA, CO34aHHbIX aBTOPaMM, He
CBSA3aHHbIMU C TPAAULMNAMN N KYNbTYPHBIM MaTepuanoMm, KOTOPbIA OHK
aganTupyoT UK U3 KOTOPbIX YepnatoT BAOXHOBEHME, U €Cnn Aa, TO KakuM
obpasom. JTOT BONPOC OTHOCUTCA U K TPaAULMOHHbIM obpasuam. Kak vyacto
OTMeYanoch B XOfe y)Ke COCTOABLUMXCS 06CyXaeHnin®e, nponsseneHus,
Npon3BOAHbIE OT MaTepmarnoB, HAXOOALWMXCA B 00LECTBEHHOM LOCTOSAHUN,
MOTYT OXPaHATLCA aBTOPCKUM NPaBOM, NOCKOSbKY HOBasi BEPCUS, apaHXXMpPOBKa,
nepepaboTka nnu nogdopka matepmanos, HaXo4sALWMNXCS B 00LWLECTBEHHOM
AOCTOSIHAM, UNN Aaxe UX «nepeynakoBka» B opMe undpoBoro ycuneHus,
pacuBeYMBaHMA U T. 4. MOXET AaTb OTYETNIMBO HOBOE BbipaXeHne, KoTopoe
OyaeT AOCTaTOYHO «OpUrMHanbHbIMY. TpeboBaHUI0 OPUrMHANBLHOCTU MOXET
COOTBETCTBOBATb Aa)Ke aBTOP, HE MPOUCXOAALLMNA N3 0OLWUHbI, B KOTOpon 6epeT
Hayano coOTBETCTBYOLWAA Tpaamums. B aTOM KOHTeKCcTe OB MHbI MOryT
[o0uMBaTbCA KaKoro-To BapmMaHTa 3alMTHON OXpaHbl, He NO3BONSAOLLLEN aBTOpPaM,
He NpuHagnexalwmm K COOTBETCTBYIOLLEN 0bLWmHE, Nony4YaTb aBTOPCKUE npasa

36 CMm. «3anucka 0 3Ha4YeHUN TepMUHa «OOLLECTBEHHOE JOCTOSIHUE» B CUCTEME UHTENNEKTYaNbHON
COBCTBEHHOCTM CO CMeLManbHOWM CChINIKON Ha OXpaHy TPaaWLMOHHbBIX 3HAHWUIA U TPaAULIMOHHbBIX BbIPAXXEHWN
KynbTypbl/BblpaxeHui donbkriopa», gokymeHT WIPO/GRTKF/IC/17/INF/8.

37 Cwm. Bbllwe, McDonald |., cTp. 44.

38 CM., B yacTHOCTM, gokyMmeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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Ha Npou3BeaeHusl, NPOM3BOAHBbIE OT KYNbTYPHbIX TPaauUMi AaHHON OBLLMHBI,
Wnn No KpanHen mepe orpaHnynBaroLLen NX BO3MOXHOCTU B 3TOM OTHOLLEHUMN.

lpaso cobcmeeHHOCMU Ha 3arnucu U GoKyMeHmauyuro: YTo KacaeTcs 3anucen u
MaTepuanos, JOKyMeHTUpylowmx TBK, Bkntoyas ncnonHeHna TpaguunoHHbIX
npousBedeHUn, HeJOCTaTOK CUCTEMbI OXpPaHbl COCTOUT B TOM, YTO Npaea,

0 KOTOPbIX FOBOPUNOCH BbiLLEe, NPUHaANexart co3gaTento 3anucu, KoTopbln He
00s13aTENBbHO SABNSETCS YIEHOM COOTBETCTBYIOLLEN OBLLNHBI. ITO MOXeT BbITb
nccnegoBatenb 3THAYECKOW MY3bIKM, POMbKIIopa UM MHOW KOMMNEKLMOHEP.
MpencraBuTeENn KOPEHHbLIX HAPOAOB M MECTHbLIX ODOLLMH 4YacTo YTBEPXKAAOT, YTO
NX NpaBa U UHTEepPEChl, KOTOPble MOrMK Bbl OXPaHATLCA NPY NOMOLLU CUCTEMBI
NC, Bkntoyasi npaBa U UHTEPECHI, NOHMMAaeMble€ B KOHTEKCTE UX TPaAULMOHHOIO
1 o6LLMHHOrO NpaBa, He Bceraa yumTbiBalTCs B 4OCTATOMHOWM CTENEHN Npuy
nepBoHa4yanbHOW 3anucu 1 gokymeHTuposaHum ux TBK nccnegosartensmm
donbKopa u Apyrumun nuuamum, NPoBOAALLMMK NONOBbIE UCCNEeaOBaHUSA, UNn
KOrQia OHW 3aTeM 3KCMOHMPYKTCA U OTKPbIBAKOTCA A5 NyGnmMyHoro gocryna
My3esiMUK, apXuBaMn 1 ApyrMMn opraHusaumsMmmn-obnagatensamm Konmnekumn.
BmecTe ¢ TeM, geatenbHOCTb nccnegoBaTtenen ponbKopa, KonekUumoHepoB 1
yYeHbIX, MPOBOAALLMX MOSieBble UCCneaoBaHus, My3eeB, apX1MBoOB U T. 4.
Yypes3Bbl4aNHO BaXKHa AN COXpaHeHWs1, cOepexeHns, nogaepXKaHnsa 1 nepegayn
OyayLMM NOKONEHUsAM HeMaTepuasnbHbIX U MaTepuanbHbIX (OOPM KynbTYpPHOMO
Hacrnegus. KynbTypHble yYpexaeHusi Takke UrpatoT OYeHb BaXKHYHO
obpasoBaTenbHyo porfb. ATOT BOMPOC NPAKTUYECKM UNIOCTPUPYET TO
nNpoTUBOpEYME, KOTOPOE, Kak rOBOPUITIOCH BbILLIE, MOXET BO3HUKATbL MeXay
LENbo «COXPaAHEHUS» N LESbIo «OXpaHbl», MOCKOITbKY CaM NPOLECC COXPaHEHMS
Hacneausa MOXeT Bbi3blBaTb 03ab6O4YEHHOCTb MO NOBOAY CraboCTn ero oxpaHbl u
HeHamMepeHHO cosdasaTtb cutyauuu, korga TBK, Bxoasime B coctas
«06LLEeCTBEHHOrO AOCTOSAHNSA», UCMONb3YIOTCA B HEXenaTenbHbIX hopmax.
MpodeccroHanbHble opraHn3aunmn n oobeguHeHUs!, Takne kak MexxayHapogHbIn
coBeT my3eeB (ICOM), a Takke ydpexaeHust KynbTypbl paspaboTtanu
onpegeneHHble dopmbl paboThbl 1 paspaboTanu LeHHbIEe KOAEKChI, MPOTOKOSbI U
TMNOBbIE KOHTPaKTbI, MO3BONAOLLME peLaTb 3TUYECKNE BONPOCHI U BOMPOCHI
WHTEeNneKTyanbHblX NpaB. MHorne u3 aTnx JOKYMEHTOB MMmetloTcs B 6ase
OaHHbIXx BOUC ¢ cpyHKUMen noncka, pasmeLleHHOn No agpecy:
https://www.wipo.int/tk/en/databases/creative_heritage/ (cM. nyHKT «[1poToKonsbI,
KOAEKChl NOBEAEHUS, TUMNOBbIE KOHTPAKTbl U ApYyrue npakTnyeckue
WNHCTPYMEHTbI» HMXKe)> .

63. [Mpumepbi:

@)

NPOU3BEAEHMS KMBOMUCK, CO3AaHHbIE BbIXOALAMU U3 KOPEHHbLIX HAPOA0B,
BKNOYas NPON3BEAEHUS HACKaNbHOM XXUBOMUCK, KOMMPOBANUCh NMUamu, He
npuHaanexawmmm K 3TMM Hapodam, Ha KoBpax, HabMBHbIX TKaHsX, yTOOKax,
NNaTbsX U OPYron oaexae, a Takke Ha No3gpaBuTenNbHbIX OTKPbITKAxX, U 3aTeM
pacnpocTpaHsanuch 1 npeanaranvck k npogaxe. Konun npovnsseaeHui
TPaAMLMOHHOIO UCKYCCTBA Takke pacnpoCTPaHsNUCh Yepe3 UHTEPHET B BUAE

39 [lononHuTenbHaa nHgopmMauusa no Bonpocam AoKymeHTUpoBaHus TBK Takke nmeeTcs B crieqytoLmnx
nyonukaumsax: Torsen and Anderson, “Intellectual Property and the Safeguarding of Traditional Cultures, Legal
Issues and Practical Options for Museums, Libraries and Archives” (TopceH n AHAepCOoH, «MHTennekTyanbHas
COBCTBEHHOCTb N COXpPaHeHVe TPagULMOHHbIX KyNbTyp: NPaBOBbI€ BOMPOCH! M NMPaKTUYECKMe pekoMmeHaauuv ans
My3eeB, 6MbnmoTek u apxmeoB»), BONC, 2010 r.; u nybnukauna BONC “Documenting Traditional Knowledge — A
Toolkit” (JokymeHTpoBaHWe TpaauLMOHHBIX 3HaHUIM: KOMMNEKT MaTepunanos) 2017 r.
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KOMMbIOTEPHbIX «060eB». TaTyMPOBKMN KOPEHHBIX HAPOAOB TakkKe
BOCMPOWU3BOAMINCE U UCMOMb30BaNnCh BHE TPAAMLMOHHOIO KOHTEKCTa;

TpaguUMOHHaa My3blka Oblnia COaMMMpoBaHa U HanoXeHa NP NOMOLLM
LMEPPOBBIX TEXHOSOMMI Ha PUTMbI TaHLEBarbHON MY3bIKN «TEXHO-XayC», Ha
OCHOBe 4ero 6bin BbiNyLLEeH NonynspHbIi anbbom B xaHpe world music,
MOMy41BLLMIA aBTOPCKO-MPaBOBYIO OXPaHy;

Npon3BeaeHUs1 XyA0XKECTBEHHbIX MPOMbICIIOB U pemecen (Takve Kak nrneTeHble
KOP3UWHbI, HeGOoMbLUNE KapTUHBI U pe3Hble urypkn) B obiem ctune
TPaAMLMOHHOIO MCKYCCTBa KOMMPOBAnuCh, UMUTUPOBANNCL U NPOU3BOAMIUCH B
MacCcoBbIX MacluTabax Anst NpoAaxu Ha pbliHKaxX CyBEHUPHOWN NPOAYKLMUM B BUAE
N300paXKeHUn Ha TakMX NpeaMeTax, He CBSA3aHHbIX C 06MX0A0M TPaAULMOHHbIX
06LLMH, Kak dyTOOMKM, KyXOHHbIE NOMOTEHLA, CEPBUPOBOYHBIE KOBPUKMU,
urpanbHble KapTbl, OTKPbITKMA, MOACTABKM NOA HANWUTKX U Kynepbl, kKanenaapu u
KOBPUKUN ANt KOMMbIOTEPHBIX «MbILIEN»;

B CKYNbNTYPHOM NPOM3BEAEHNN UCMONb3yeTCA TPaAULMOHHbIA CakparbHbIN
cumBon. CKynbnTop 3asiBNsieT CBOM aBTOPCKME NpaBa Ha Npou3BeaeHme,
OfHaKo npeacTtaBUTeNn OO MHbI YTBEPXKAAKT, YTO OH MCMOMb30Ban 3ToT
cumBon 6e3 nx cornacus;

3THorpaduyeckue 3anucu, cogepxallumne koHdbmageHuManbHbIN MaTepuan,
OMMCbIBAOLWNIN pUTYyan NocBsLLeHus, Oblnn pacnpoCcTpaHeHbl yYpexgeHmem
KynbTypbl B 06pa3oBaTenbHbIX 1 KOMMEPYECKMX Lensax. B cooTBeTcTBumM C
3akoHoaaTenbcTBOM Mo Bornpocam NC oblinHa He siBnsieTcs
npaeBoobnagartenem n He UMeeT HUKaKMX NPaBOBbIX OCHOBaHWI ANs
BO3PaXXeHUN.

UcnonHeHus TBK

64. Kak ykasblBanoch Bbllle, MeXayHapogHoe 3akoHoA4aTenbCTBO 06 OXpaHe CMEXHbIX
npas, a umeHHo, JN® 1996 r. n MNeknHckuin gorosop 2012 r. npegycmaTpuBatoT Cepbe3Hble
BO3MOXHOCTU OXpaHbl ncnonHeHmn TBK, ogHako MOXHO ykasaTb criegyolmne HegoctaTku
3TOM (POPMbl OXpaHbI:

@)

(b)

(©)

b6eHedmumapom oxpaHbl aBndeTca ucnonHutens (ucnonHutenn) TBK, a He
COOTBETCTBYIOLWANA 0bLMHA, YTO OCOBEHHO BaXKHO B TEX Cry4asx, Koraa
NCNONHUTENb HE ABMSETCA YneHoM obwmHbl. Korga ncnonHutenb nnu
NCNOMHUTENN ABNATCA BbiXxo4uamMm N3 00LLMHBI, NOCNeaHASA, Kak Npasuio,
nmeeT 6onbLue BO3MOXHOCTEN NONYYNTb NPsIMbIE BbIroAbl OT TAKOW OXPaHbl.

nockonbky lNMeknHckuini gorosop 2012 r. noka He BCTYNuUI B cuIy, B HacTosiLee
BpeMsi oxpaHa npas obecneymBaetcsa NP 1996 r. n pacnpocTpaHsaeTcs TONbKO
Ha HEeKOTOpble 3BYKOBbIE UCMOMHEHNs. JTO KacaeTCs BCEX UCMOSTHEHWN, a He
Tonbko ncnonHenun TBK;

ONATb-TaKW, NOCKONbKY MNeknHckmun gorosop 2012 r. noka He BCTyNun B cuny,
oxpaHa npaB UCMONHUTENeNn orpaHMyeHa ayanoBnsyarnbHON COCTaBMAOLLEN
(onsiTb-TakK, 370 KacaeTcsa He Tonbko TBK). B cooTBeTCcTBMM CO cTaThen 19
Pumckon koHBeHUMM 1961 r., nocne Toro, Kak UCNonHUTENb Aan cornacue Ha
BKITHOYEHME CBOErO UCMOMHEHUS B BU3yarnbHYO UK ayaAnOBU3yasnbHYO 3anuch,
npaea, NPeayCMOTPEHHbIE CTaTben 7 3TOM KOHBEHLMN, «B AarbHenLWeM He
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NPUMEHSIOTCA». JTO O3HAYaeT, YTO, 3a UCKITIDYEeHMEM NnpaBa Ha uKcaumio,
npasa UCNoSTHUTENEN B ayamMoBm3yarnbHON chepe orpaHnYeHbl;

(d) Cpok gencTeusg npaB UCNOMHUTENEN OrpaHNYeH U cocTaBnseT He MmeHee 50 ner,
eCnu UCnorHeHne 3adnKCMpoBaHo B BuAe 3Byko3anucu, nnm 20 net B
COOTBETCTBUM C PUMCKOIM KOHBEHUUEN. OTOT CPOK HE MPUMEHUM K
He3anucaHHbIM UCMOSTHEHMAM, NO3TOMY BOMPOC O CPOKE OXpaHbl cam no cebe He
MOXET cUnTaThCs «Npodenomy.

65. [lpyvmepbl: NPON3BOAUIUCH BUAEO3AMNNCU «<KUBbIX» UCMOSNTHEHWIA NECEH N TaHLEB
npeacTaBuTeNen KOPeHHbIX Hapo4oB, KOTOPbIE 3aTEM KONUPOBanuCh, Bblinyckanucb Ha DVD
M pasmelianuck B MIHTEpHeTE.

Obpa3supl

66. Kak un B crniydyae nutepaTypHbIX U XyO0XECTBEHHbIX NPOU3BEAEHNI, NO-HACTOsLEMY
NCKOHHblEe 06pas3Libl HE OXPaHAKTCA, MOCKOSbKY OHU HE ABMAKTCA «HOBbIMU» UMK
«OpUrnHanbHbIMUY. Kpome Toro, Cpok oxpaHbl 06pa3uoB KOpode Cpoka OXpaHbl OO EKTOB
aBTopckoro npaea. [ns obecneyeHns oxpaHbl 06pa3LoB HEOOXOANUMO BbINOSTHEHNE
onpeaeneHHbIX hopmanbHbIX TpeboBaHWUN.

67. TMpumepbl: 06pasLbl, BOMMOLWEHHbIE B TKAHAX PYYHON paboTbl, KOBpax, NreTeHbIX
n3genuax u ogexae, KonNMpoBanucb M UCMONb30BarMCb B KOMMEPYECKUX LEeNsX Nuuamm, He
npuHaanexaliMmMm K KOpeHHbIM Hapoaam.

TBK, coxpaHsiembie 8 maliHe

68. XoT4, Kak oTMe4danoch Bbiwwe, ctatba 39 Cornawenusa TPUMC n ctatba 10bis
MapwKckon KOHBEHLMM MOTYT B HEKOTOPbIX Cnydasix obecneuntb 4OCTaTOuHY0 oxpaHy TBK,
COXpaHsAeMbIX B TalHe, 3TU HOPMbI, NOXanym, B OCHOBHOM MPUMEHUMbI K MPOMBbILLFIEHHOW U
Kommepyeckon nHdopmauun. OagHako He Bce TBK, coxpaHsemble B TanHe, NpeacTaBnsioT
cobor MHhopmaumio, UMEIOLLYHO KOMMEPYECKYHo LieHHOCTb. Packpbitne TBK, kak BuaHo 13
MaTtepuanoB ynoMuUHaBLLErocs Bhiwe gena Mountford, 4acTto cBA3aHO ¢ NpUYMHEHMUEM
cKopee KynbTYpPHOro 1 AyXOBHOIO, YeM MMYLLECTBEHHOrO ywepba. Taknum obGpasom, aTo
MOXHO CYMTaTb NPOBENIOM CUCTEMbI OXpaHbl He NoAnexallen packpbITUO U
KOH(pnaeHunanbHon nHopmaLmu.

69. Kpowme Toro, He oueBMAHO, 4YTO BCce TBK, coxpaHsieMble B TallHe, cHMTanmch Obl
«KOH(bnaeHUnanbHbIMU» B JAaHHOM KOHTeKcTe. MHorne TBK n3BecTHbI B npeaenax oo mHbI,
KOoTopas MOXET BKMNoYaTb MHOXECTBO NIOAEN, MPOXMBAIOLWMX HA OOLLUMPHBLIX TEPPUTOPUAX U
B noceneHuax 6onee 4em ogHOro TuNa — Hanpumep, U B CEMNbCKOM MECTHOCTU, U B rOpoLax.
Opyrumn crioBamun, BONpocC O TOM, B KakuX Kpyrax gonyctumo packpbltue TBK, coxpaHaembix
B TanHe, 6e3 HapyLeHns X KOHPMAEHUManbLHOro xapakrepa, MoXeT bbITb He Bcerga
OYEBUOHbIM.

70. Tpumep: kKOHpMAeHLManNbHas MHopMaUKns, packpbiTaa aHTpononory, 6eina
onybnvkoBaHa nocnegHum (cMm. gerno Mountford Bbiwe). B HeKoTopbIx cnyvasx Mysewu,
apxvBbl U Apyrue nogobHble yupexaeHnsa packpbiBanu KOHUAeHUNanbHy nHpopmMauuo
HEeHaMepeHHO.

HaszeaHusi, crioea u cUMB0JIbl KOPEHHbIX Hapodoe U mpaduUUOHHbIEe Ha38aHusl, c/l0ea u
CUMEOJTbI



WIPO/GRTKF/IC/40/8
MpunoxeHue |, cTp. 27

71. YTO KacaeTcs 3alMUTHOM OXpaHbl, TO, KaK y»ke YNOMUHANOCh Bbllle, MeXayHapoaHoe
3aKOHOAATENbLCTBO O TOBAPHbIX 3HAKaX NpegycmaTpmBaeT BO3MOXHOCTb OTKasa B
perncTpaumm unm aHHynMpoOBaHUA PerncTpaLmm 3HakoB, KOTOPbIE «NPOTMBOPEYaT Mopanu
nnu nyénmyHoMy nopsaaky u, B 0COGEHHOCTU, eCNN OHWM MOTYT BBECTU B 3abnyxaeHve
0o6OLLLeCTBEHHOCTb>.

72. XoTA Takasi oxpaHa B LenioM npeacraBnseTcs 4OCTaTouHON, «npoben» B AaHHOM
crnyyae MOXeT ObITb CBSA3aH C TEM, YTO «MPOTUBOPEYME MOPanu» n «NpPoTMBOpeYMe
ny6nnyHOMy NopsAaKy» — 3TO 06LUME NOHATUSA, MPUMEHSIEMbIE B COOTBETCTBUM C
HauUMOHanbHbIM 3aKOHOAATENLCTBOM, NpaBunamMmm n cyaebHom NpakTUKon, KoTopble
yCTaHaBMMBaKT COOTBETCTBYOLLME HOPMbI OOLLECTBEHHON MOpanu Unm Toro, YTo
npu3sHaeTcs BBEAEHNEM 00LLECTBEHHOCTN B 3a0My>XAeHNE B KOHKPETHOW CTpaHe. OTn
HOPMbI, KaK 1 CaMO MOHATME «OBLLECTBEHHOCTU», BBEAEHNE KOTOPOW B 3abnyxaeHme unm
ockopbneHne BKyca KOTOPOWN OLEHMBAKOTCS NMPU PAaCCMOTPEHMM 3aSBOK Ha perncTpaumio
TOBapPHbIX 3HAKOB, MOTYT CUMbHO pa3nnyaTbCs B 3aKOHOAATENBCTBE Pa3HbIX CTPaH.
NHTepnpeTaumnsa aTux NoHATUN TpebyeT COBCTBEHHbIX LLEHHOCTHbIX CYXXOEHWUA OT
COTPYAHMKOB BEAOMCTB pPerncTpaLmm ToBapHbIX 3HaKoB 1 paboOTHNKOB Cy4ebHOM CUCTEMBI,
MHOIME M3 KOTOPbIX MOTYT ObITb cnabo 3HaKoMbI C MpobremMamMn KOpeHHbIX 0owmH 1 TBK.
Kpome Toro, 3akoHo4aTenbCTBO O TOBAPHbIX 3HAKax He 3anpeLlaeT Takoro MCMnosib30BaHUs
MECTHbIX U TPaANLMOHHbIX Ha3BaHWU, CNIOB M CUMBOJIOB, KOTOPOE «MPOTUBOPEYUT MOpanm»,
«NPOTMBOPEYUT NyOGNNYHOMY NOPSAKY» UMK «CNOoCcoBHO BBECTU B 3abnyxaeHue
06LLIECTBEHHOCTb», €CMNY NONb30BaTeNb HE HAMEPEH PErMCTPUPOBATL TOBAPHbLIN 3HAK; OHO
Takke He 3anpeLaeT UCMofb30BaHMSA UNN PErMCTPALIMN MECTHBIX U TPAANLMOHHbBIX
Ha3BaHW, CNOB 1 CUMBOJIOB, KOTOPbIE HE CYMTAIOTCS «NPOTMBOPEYALLMMN MOPann»,
«NpoTUBOpEeYaLLMMIN NYGIIMYHOMY NOPSAAKY» UIM «CMNOCOBGHBIMM BBECTU OOLLECTBEHHOCTL B
3abnyxaeHne» (XoTsa B UX pernctpaumm MoxeT OblTb OTKa3aHo Mo ApYrMM OCHOBaHUAM).

73. Y410 KacaeTcsi NO3UTUBHOW OXPaHbl, TO, XOTS OOLLUUHBI, XeNnalLwme 3aperncTpmpoBaTb
OTNNYMTENbHbBIE TOBapHbIE 3HAaKM, MOTyT BOCNOSIb30BaTbCS COOTBETCTBYOL MMM
MeXAYyHapOo4HbIMU NPUHLMNAMKN U NpoLeaypaMu, cucTema oxpaHbl TOBapHbIX 3HAKOB He
obecneyvmBaeT MX NOMHON OXpaHbl, NOCKONbKY PErmcTpaumst BCeX MECTHbIX U TPaANLMOHHbBIX
Ha3BaHWI, CITOB U CUMBOJSIOB, aCCOLIMMNPYIOLLIMXCA C KOHKPETHOW 00LWLMHONM, Obina 6bl
HenomepHo aoporum aenom. Kpome Toro, 3akoHOOaTeNbCTBO O TOBAPHbIX 3HAKaX MOXET
TpeboBaTb, YTOObLI 3HaKKU, YTOObI OHM CYMUTaANNCh AENCTBUTENbHBIMU, UCMOMBL30BaNUCh B
KOMMEPYECKON OAEATENBbHOCTN, a 3TO MOXET ObITb NPoGreMaTUYHLIM MPUMEHUTENBHO

kK cakpanbHbeiM TBK n TBK, coxpaHaembiM B TanHe.

74. B cuny 3TOro HEKOTOpble CTPaHbl U PernoHarbHble OpraHu3aLmmn NPUHANU
crieyunansHble Mepbl Ansg oxpaHsl TBK oT ucnonb3oBaHnsi B Ka4eCTBE TOBAPHbIX 3HAKOB.
CM. NyHKT «BapuaHTbl 4eNCTBUIA, KOTOPbIE CYLLEeCTBYIOT UNn MoryT 6bITb paspaboTaHbl A5
yCTpaHeHus NiobbIX BbISBEHHbIX NPO6enos, BKIIYas NpaBoBbIe U UHbIE MepbI,
NpUMeHsieMble Ha MeXOyHapOAHOM, PErMoHanbHOM UM HauMoHaNsHOM YPOBHE» HUXE.

75. Tpymep: KOMMEpPYECKOE MUCMOSb30BaHNE MECTHbIX U TPAAULMOHHBLIX Ha3BaHWI, CIOB U
CYMBOJIOB IOPUANYECKUMUN NULAMM, HE OTHOCSLLIMMUCS K KOPEHHOW HApPOOHOCTH, B
KOPMNOpaTUBHbIX NTOroTMNax 1 n3obpaxeHnsx, NCMonb3yeMblX Ha CMOPTUBHOM MHBEHTApE,

B MUpPE MOAbl, B CNOPTE, B Urpax 1 UrpyLlKkax, Ha aBTOMOBUNAX, OPYXUN N ankoronbHOM
NpoAYKLUNN.

C. CoobpaxkeHusi, cyuecmeeHHbIe O1is1 onpeodesieHusi Heobxoo0umMocmu ycmpaHeHUs
rnpobersnos

76. TpuHATWE peLLleHni o LLenecoobpasHoOCT yCTpaHEHMS NoObIX U3 BbISIBIIEHHbIX BbiLLE
npobenoB siBnsieTcsA NpeporaTMeon yyactHukoB Komuteta. B aTom pasgene nanaratorcs
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HEKOTopble COOBpaxKeHUs 1 aKTopbl, KOTOPbIE MOrMK Bbl YYUTLIBATLCA UMW NPU MPUHATUAN
TaKNX peLleHnn.

Ha kakom yposHe criedyem ycmpaHsimb rpoberibl: Ha Mex0yHapOoOHOM, pe2UuoHasIbHOM,
HauuoHarnbHOM u/usiu MecmHom?

77. OpAHO 13 coobpaKeHn MOXET KacaTbCsl YPOBHSA, HA KOTOPOM BO3MOXHO Mnn
HeobXxoAnMO yCTpaHUTb Npoben. YcTpaHeHue HeKOTopbIX NpobenioB MOXeT TpeboBaTb
NPUHATUA Mep Ha MEXAYHapOAHOM YPOBHE — Hanpumep, nyTeM 3akoyYeHus Kakoro-To
mexayHapogHoro gorosopa“®, apyrue npobenbl MOryT GbiTb YCTPAHEHbI Ha PEervoHarnbHOM,
HaUMOHaNbHOM U/ MECTHOM YPOBHSAX. Becb CnekTp BO3MOXHOCTEN C TOYKU 3pEeHNs
BMAOB MEXAYHAPOAHbIX aKTOB, KOTOpble MOornu 6bl NPUHATL rocyaapcTea, He
paccMaTpuBaeTCsl B HACTOSILLEM LOKYMEHTE; OH paCCMOTPEH B NOMHOM o0beme B
nokymeHte WIPO/GRTKF/IC/12/6.

HopmamueHbie Mepbl, npakmuyecKkue Mepbl, 0byyeHue

78. Tpobenbl MOryT yCTPaHATLCS NyTeM NPUHATUS MeP HOPMOTBOPYECKOrO XapakTepa
(Hanpumep, yTBEPXKOEHUSI HOBbLIX UMM COBEPLUEHCTBOBAHMS CYLLECTBYHOLLMX NPaBOBbIX
CTaHOapPTOB Ha MeXAyHapOAHOM, PErMOHAaNbHOM UM HALMOHAaNbHOM YPOBHE), pa3paboTku
NpaKTUYECKUX UHCTPYMEHTOB (Hanpumep, pacnpoCcTpaHeHUsl TUMOBbIX 4OTOBOPOB O
KOMMeHcauMn/COBMECTHOM NOJIb30BaHUM BbIrO4aMu, NPOTOKOSIOB NPOBEAEHUST Hay4HbIX
nccneaoBaHuii UNy opraHM3aLmMmn NporpaMm fMLEH3UPOBAHMS) U/UNn peanusauumn mep B
obnactu HapaluMBaHus NnoTeHumMana (HanpuMep, NPU3BaHHbIX NOBLICUTL YMEHUE OGLLMHbI
BECTV NeperoBopbl ¢ TPeTbUMK CTOPOHaMM Ha Goree paBHbIX OCHOBaHMSAX).

basa HopmamuegHo-rpagoeozao u adMuHUCmMpamueHo20 pecyriuposaHus

79. OpaHMM 13 coobpaXXeHNn MOXET OblTb aKTUBHOCTb OBCYKOEHMSI BONPOCOB oxpaHbl TBK
B Opyrux popymax unm crteneHb, B KoTopon TBK yxxe oxpaHsTCca npaBoBbIMU
WHCTPyMEHTaMK, Co3aaHHbIMM B APYrMx obnactax perynupoBaHusa. Tak, Hanpumep,
npobnembl oxpaHbl TBK aBnsawTca temon AByx koHBeHumn KOHECKO: KoHBeHumn 06 oxpaHe
HemaTtepuarnbHOro KynbTypHoro Hacreausa 2003 r. u KoHBeHuun 06 oxpaHe 1 NooLpeHnn
pa3Hoobpa3snst hopM KynbTypHOro camoBbipaxeHust 2005 r., KOTopble paccMaTpuBanuch B
B6onee paHHMX AokymeHTax. Bonpockl oxpaHbl TBK Takke paccmaTtpuBaloTcsi B pamkax
HEKOTOPbIX (POPYMOB, B KOTOPbIX OOCY>KAaTCA BOMNPOCHI NpaB YenoBeKa U KOPEHHbIX
Hapogaos, a B [leknapauun OOH o npaBax KopeHHbIX HapoaoB* coaepXnUTCa TEKCT,
kacatowwmmncsa oxpaHbl TBK. MoxeT 6bITb Takke ynomsaHyTa KoHBeHumsa Ne 169
MexayHapoaHowu opraHnsaumm Tpyaa «O KOpeHHbIX Hapodax U Hapo4ax, BegyLmx
naeMeHHon obpas XnsHu B He3aBUCUMbIX cTpaHax». OgHuM n3 paktopoB Morno 6bl 6bITb
onpegeneHve onTuMarsnbHbIX CMOCOG0B NPUMEHEHMS STUX Pa3fNUYHbIX MPOLLECCOB
perynupoBaHus Takum obpasom, 4Tobbl OHM NoaaepXXnBanu 1 JONOMNHANW Apyr apyra.

80. Camylo HeENOCpeaCTBEHHYHO POSib B 3TOM CBA3U UrPaeT 1 BCS CUCTEMA Mep
perynupoBaHus, paspabotaHHas BOUC. Tak, oguH n3 anemeHToB MNosecTtkn agHa BONC B
obnacTtu pa3suTtusa hopmynupyetca cregyowimm obpasom: «PekomeHgosate MKITP
YCKOPUTb MPOLIECC OXPaHbl FEHETUYECKUX PECYPCOB, TPAANLMOHHBIX 3HAHUA N PonbKIopa,
6e3 npeaBocxuLLeHns Ntoboro OKOHYaTENBHOMO pe3ynbTaTa, BKIHYast BO3MOXHYHO
pa3paboTKy MexayHapogHOro 4OroBopa Unu AoroBopoB».

40 CnekTp Mep, kKoTopble MO Gbl GbITh MPEAYCMOTPEHBI MEXAYHAPOAHLIM JOTOBOPOM, paccMaTpuBaeTcs
B AokymeHTe WIPO/GRTKF/IC/12/6.
41 MpepacTasneHa Ha paccmoTpeHre Komuteta B hopme gokymeHta WIPO/GRTKF/IC/12/INF/6.
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Bonpocei peeaynuposaHusi

81. YvacTHuku KomuteTta mornu Gbl TaKke pacCcMOTPETb BONPOC 06 MCXOOHBLIX MPUYNHAX
BO3HMKHOBEHMS BbISIBITEHHbIX NPOGENOB, a Takke O TOM, Kak HEOOXOAMMOCTb UX YCTPaHEHUS
[AOIMKHA BMNUSATb HA BCIO CUCTEMY MEP aAMUHUCTPATUBHOIO PerynnpoBaHus.

82. B03MOXHOe NpuHsATME Mep No oxpaHe TBK cBsizaHO ¢ LenbiM psaoM CrOXHbIX
KYNbTYPHbIX, 3KOHOMUYECKMX U coLMaribHbIX BOMPOCOB, a Takke C BONpocamu
perynupoBaHns TOproenu. [1o HEKOTOPOW CTEeMNeHN BOMPOCHI PeryniMpoBaHnsi pacCMOTPEHbI
B 6onee paHHUX JOKyMeHTax*2,

83. C Touku 3peHns nonutnkm B obnactn VIC oxpaHa unm otcytcteue oxpaHbl TBK moxeT
OLIEHMBATLCS C TOYKW 3pEeHUsI MOCNEACTBUI Takon OXpaHbl B NnaHe CTUMYNMPOBaHMS U
OXpaHbl TBOPYECTBA N MHHOBALMIA KaK OBUXYLLMX CUM YCTOMYNMBOIO 3KOHOMUYECKOTO
pasBUTUSA, BKIOYAsS pasBUTUE MECTHbIX U CeNbCKMX OOLNH. pu3biBbl K 6ECCPOYHON OXpaHe
TBK unu k oxpaHe «ctunsay uenecoobpasHo, HanpMMmep, OLeHnBaTh C y4eToOM 6a30BbIX
NPUHLMNOB NOMNUTUKK, NeXallnx B OCHOBE COOTBETCTBYIOLWMX cucTem NIC. Kpome Toro,
o6sa3aTenbHbIM YCroBUEM (POPMUPOBAHUS HaAEeXaLUnx NPUHLMNOB PerynvpoBaHus,

B pamMKax KOTOpbIX criegyeT paccMmaTpmBaTth Bonpockl oxpaHbl npaB NC n TBK, asndaetca
Gonee ACHOE NOHMMAaHWE POMnK, KOHTYPOB U rPaHuUL, Tak Ha3blBaeMoro «obLLEeCTBEHHOro
[AOCTOSHUAY U BNUsAHUA oxpaHbl TBK Ha aTy cdpepy*®. Knouesoi npoGrnemon
perynupoBaHus sBnsieTca koopanHaums nobbix HOBbIX BUOOB oxpaHbl TBK ¢
CYLLIECTBYIOLLEN CUCTEMOI OXPaHbl MHTENNEKTyarnbHbIX NPaB 1 PYrMMn CUCTEMaMM.

84. OpHako oxpaHa TBK 3atparmBaet u gpyrve BaxHble obnactu nonutukn. Tak,
yyacTHukn KomuteTta mornm 6el paccmoTpeTb oxpaHy TBK B cnefytowmx KOHTeKcTax:
cbepexeHne n coxpaHeHme KynbTypHOro Hacrneamns; csobona BblpaXeHus; yBaXKeHue npas,
WHTEPECOB 1 NPUTA3AHNA KOPEHHBIX N APYTUX TPAaANULVNOHHBIX OOLWMH; NpU3HaHne
TpagMLMOHHOro npasa, NPOTOKOSOB M NPAKTUKN; AO0CTYN K 3HAHUSIM 1 06beM
«OBLEeCTBEHHOMo JOCTOSIHMA Y, peLleHne NpobrieM, BO3HMKAOLWMX B YCIIOBUSAX KYNbTYPHOrO
pa3Hoobpa3us; coagencTBmne KynbTypHOMY pasHoobpasnto, BKoYasi MMHIBUCTUYECKOE
pa3Hoobpasne, a Takke paclumpeHne 4oCTyna K pa3HOOOpa3HbIM BblipaXXeHUAM KyrbTypbl.

OKoHOMuYecKuUe, KyribmypHble U coyuaribHble yesnu
85. BblpaboTka OTBETOB Ha 3TM BOMPOCHI B KOHTEKCTE NOSIMTUKM BbI3blBAET
HEeOOX0ANMOCTb AICHOrO MOHMMAaHNSA PACCMOTPEHHbIX BbiLle OBLLNX 3KOHOMUYECKUNX,
KyNbTYPHbIX U COLMarnbHbIX Lienen, KoTopbiM Npu3BaHa crnyxuntb oxpaHa TBK. B 6onee
paHHMX OOKYMEHTax onpeaerieH psaa 3agad, KoTopble npegnonaraeTcs pewuTs 6narogaps
oxpaHe TBK, Bkntovas:

(&) npwusHaHue ueHHocTn TBK;

(b) copenctBme yBaxeHuio TBK;

(c) ypoBneTBOpeHWe HacyLHbIX NOTpeBbHOCTEN OBLNH;

(d) npepoTBpalleHMe HenpaBomepHoro npucesoeHnsa TBK, a Takke oCKOpOUTENbHbIX,
YHU3UTENBbHBIX N HECAHKLUWOHUPOBAaHHbLIX hopM mcnonb3oBaHus TBK;

(e) pacwmnpeHne nNpaB 1 BO3MOXHOCTEN OBLLNH;

42 Cm. pokymeHTbl WIPO/GRTKF/IC/5/3, WIPO/GRTKF/IC/6/3 n WIPO/GRTKF/IC/7/3.
43 Cm. gokymeHT BOMC WIPO/GRTKF/IC/5/3, nn. 22 — 33, 1 nocneayoLine AOKYMEHTbI.
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noaaep)ka TPaanMLMOHHBIX MOAXOAO0B U COTPYAHMYECTBA MexXay obLuHamu;
COOENCTBME COXPAHEHMIO TPaAULMOHHbIX KYNbTYp;
MOOLLPEHNE MHHOBALIMOHHOM U TBOPYECKOM AEATENbHOCTN OOLLNH;

CoOeNCTBME MHTENNEKTyarnbHON 1 TBOPYECKOW cBOGOAE M Pa3BUTUIO
nccnenoBaHuiA U KynbTypHOro obMeHa Ha cnpaBeanvBbIX YCIOBUSIX;

cogencTame KynbTypHOMY pa3Hoobpasuio;

cogencTeue passuTuMo O6LLINH 1 NPaBOMEPHON KOMMEPYECKOW AEATENbHOCTMY;
npegoTBpaLlleHne noseneHus npas VIC, He nMeoLLMX 3aKOHHbIX OCHOBaHWUNM;
NoBbILLEHNE onpeaeneHHOCTH, MPO3pPaYyHOCTU U B3aUMHOIO 40BEPUS;

KOHTpOnb 3a cnocobamum ncnonws3oBaHns TBK 3a npegenamu TpagnumMoHHOo n
NPVBbLIYHOTO KOHTEKCTa MX CyLLIEeCTBOBAHMS;

cofencTBue cnpasennnBoMy pacnpeneneHumto Belrog oT ncnonb3osaHma TBK npu
cB06OOHOM BONEN3BABMEHUN U OCO3HAHHOM COrflacum CTOPOH;

npu3HaHWe npas, y>Ke NpMobpeTeHHbIX TPETbMMM CTOPOHAMKN, COAENCTBUNE
NpPaBOBOW ONPeAENEHHOCTU N (POPMUPOBAHUIO PA3HOOBPA3HOro U JOCTYMHOIO
o6LLecTBEHHOro AOCTOAHUS;

NPUHATME Mep NO NpeaoTBpaLleHuIo OWNB0YHOro NpegocTaBneHns npas
NHTennekTyanbHon cobcTtBeHHOCTM Ha TBK.

KOHermele mexHuU4yecKue U ripasoseble 80ripochkl

86. YyacTHukn KomuteTta mornm 6bl Takke oueHUTb paboTy No yCTpaHeHuo npobenos B
KOHTEKCTE C TOYKMN 3PEHUSA KOHKPETHbIX TEXHUYECKUX U NPaBOBbIX BONPOCOB, KOTOPbIE Obinn
BbISIBIIEHbI paHee Kak TpedyoLne pacCMOTPEHUS B CBA3M ¢ Nnpobriemoin cooTHoweHnsa NC u
TBK. K Taknum Bornpocam OTHOCATCA crieaytoLue:

@)
(b)
(©)

(d)

(e)

(f)
(9)

KakoBbl xxenaemblie uenu oxpaHbl npas NC npumeHutensHo kK TBK?
Kakvne umeHHo TBK cnegyeTt oxpaHaTb?

KTo pomxeH 6biTb 6eHedmumapom nobon Takon oxpaHbl unu obnagaTte npaBamu
Ha oxpaHocnocobHble TBK?

Kakve Bnapl 4encTeuin B OTHOWEHUN oxpaHocnocobHbix TBK cnegyet cuntatb
HenpmMemneMbIMN UM HE3aKOHHBLIMN?

Cnepyet nu npegycMmaTtpuBaTth Kakme-nmbo UCKIMOYEHUST UM OfPaHUYEHNS U3
pexnmMma oxpaHbl 0XpaHoCnocobHbIx TBK?

Kaknum gormxkeH GbiTb CPOK OXpaHbl?

CnepyeT nu npegycmaTtpuBaTh kakne-to oopmarbHble TpeboBaHUus (Takue kak
npoBeAeHNE SKCNEPTU3bl U perncTpaums)?
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(h) Kak gomKHO OCyLLEeCTBATLCS ynpaBfieHe npasamm?

(i) Kakve caHkuuun unu wTpadHble Mepbl criegyeT NPUMEHATb 3a AeNCTBUS,
cuuTarLmecs HenpmeMmnemMbsiMn NN He3aKOHHLIMU?

() [domxHbl N1 BHOBb NpU3HaHHble NpaBa Ha TBK umetb obpaTHyto cuny?

(k) Kak gomkHbl pelaTtbCsa BONPOChI OTHOLIEHWUA C MHOCTPaHHbLIMU
npasoobnagarensamu/6eHeduumapammn?

Tekywue soripocel: ynpasreHue rpasamu u cobrirodeHue mpebosaHul

87. OxpaHa fomkHa ObITb NPaKTUYECKM OCYLLLECTBUMON N o6ecneunBaTbCs NPaBoOBbIMU
CaHKLUMSIMKN, OCODEHHO C TOYKWN 3pEeHUst TPaAULIMOHHLIX OOLLMH, HE cO3aaBast Ype3MepHOM
aAMWHUCTPATMBHOWN Harpy3ku H1 Ons npaBoobnagartenen, HU Ons Ny, u opraHn3auun,
OCYLLIECTBAIOLWMX ypaBneHne npasamu. MHornme KOMMeHTaTopbl NMPU3HAIOT, YTO OXpaHa
TBK gomkHa obecneumBaTbCa OKazaHNMEM Haanexalluen TEXHUYECKON NOMOLLM, 0ByYeHnem
1 nogaepkkon B gokymeHTuposaHum TBK, ecnvn oHa Heobxoguma obLumnHam.

D. BapuaHmsbi! deticmaul, Komophkle cywecmeayrom unu mo2ym bbimb paspabomaHs! 0ns
ycmpaHeHUs tobbix 8biA8IeHHbIX Mpobesios, 8KYas npasosblie U UHbIe Mephbl,
IpUMeHseMble Ha MeXX0yHapoOHOM, peauoHaibHOM Uu HauUoHa/lbHOM YPO8HE

88. OpgHou 13 Takmx mep Morno 6bl ObITb NPUHATUE OTAENBHOMO CneunanbHOro 3akoHa,
obecneumBatoLLero oxpaHy TBK 1 nossonstowero yctpaHntb Npobenbl B CIIOXMBLUEMCS
3akoHogatenbcTBe no Bonpocam VC. Pag cTpaH n pernoHanbHbIX OpraHnsaumnini NpuHSanm
Takue 3akoHbl. OgHM CTpaHbl NpegycMaTpmBatoT 0cobbin pexxum oxpaHbl TBK B pamkax
CBOEro 3akoHoaaTenbcTBa 06 aBTOPCKOM Npase, Apyrue npegycmaTpmBatoT OXpaHy
o6bekToB TBK, cxoaHyto ¢ oxpaHown npas C, npm nomoLwm Apyrnx HOpM 3akoHoAaTenbCcTBa,
HanpMmMep, 3aKOHOB O COXPAHEHUM KyNbTYPHOro Hacneamst U HOpM, perynmpyoLmx
KOMMepYeCKyto NpakTuky. C TeKkcTamMm Takmx 3aKOHOB MOXHO O3HAKOMUTLCH Ha Bebcante
BOWC*, n MHOrMe 13 HUX aHanM3npoBanucb U CONOCTaBNANUChL B Gonee paHHMX
AokymeHTax Komuteta?®. Takue 3aKOHbl 1 Mepbl MO3BONSIOT YCTPAHATb BbISIBIIEHHbIE
npobenkl 6ornee KOMMNEKCHbIM 06pPa3oM 1 co3faTh LENOCTHBIA MEXaHM3M OXPaHbl,
OPWEHTUPOBAHHbIN MMeHHO Ha TBK. OHuM moryT, Hanpumep, cogep)kaTb NOSIOXKEHUS O
npaeax o6LLKH, OXpaHa KoTopbix obecnevmBaeTcsa 6eccpoyHo. Bonpoc 0 npuHATMKM Takoro
3aKoHa ABNSAeTCs A5l KOHKPETHbIX rOCy4apCTB-YNIEHOB NOSIMTUYECKMM BONPOCOM U
BOMPOCOM MOJSIUTUKM, KOTOPLIN peLlaeTcsa C y4eTOM COOBPaKEeHMN NONUTUKA N Pa3nNYHbIX
NPaKTUYECKNX N TEXHNHECKNX MOMEHTOB, NOAOOHbIX N3NOXKXEHHbBIM BbILLE.

89. OcHoBHada TeMa HacTosLLero pasgena — KOHKpeTHble 4opaboTkn 1 ycoBepLUEHCTBOBA-
HWS COOTBETCTBYIOLLMX AEMCTBYOLMNX 3aKOHOB No Bonpocam VC, a Takke mepbl No
YCTPAHEHUIO KOHKPETHbIX BbISIBIEHHbIX NPOGENOB, HE MMEIOLLME MPAaBOBOro Xapakrepa.
Takune gopaboTkn K yCOBEPLLEHCTBOBaAHUA nmenu 6bl agpecHbIn xapaktep (Sui generis), To
€CTb y4nTbiBanu Obl KOHKpEeTHbIE 3anpockl Hocutenen TBK n koHkpeTHble 0cO6EeHHOCTM
camnx TBK. Paanu4yHble BO3MOXHblE Mepbl He 0693aTeNbHO ABNATCA
B3aMMOMCKOYAOLLMMNA.

JlumepamypHbie u XyQoxecmeeHHbIe Npou3eedeHUs

44 https://www.wipo.int/tk/en/databases/tklaws.
45 Cm. gokymeHTbl WIPO/GRTKF/IC5/INF 3 1 WIPO/GRTKF/IC/5/3, a Takke BONC, «CBoaHbIN aHanua...».
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[NpusHaHue npag u uHmepecos obulUH

90. Cypabl NPOAEMOHCTPMPOBANN rOTOBHOCTb YYNTbIBATb B CBOMX PELUEHUAX MHTEPECHI
OGLLNH, CBA3aHHbIE C NPOM3BEOEHNSMN, OXPaHAEMbIMU aBTOPCKUM NpaBoM. PaccmaTpuBas
aeno «Bulun Bulun npotme R & T Textiles (Pty) Ltd» (1998 r., 41 IPR 513)%6, aBcTpanuiickuim
CyA PEeLUns, YTO eCnn XyLOXKHUK, MPOUCXOASLLNIA N3 KOPEHHOW OBLLUHBI, NONy4aeT ee
paspeLleHne Ha co3gaHne XygoXKeCTBEHHbIX MPON3BEeAEHNIN B COOTBETCTBUM C
TpeboBaHMAMUN TPAOULIMOHHOIO NpaBa M MECTHbIX 0Obl4aeB, OH MOXET MMETb uayLMapHYo
(ocHoBaHHy0 Ha goBepun) 0b683aHHOCTb AeNcTBOBATL TakumM 06pasom, YToObI
COAENCTBOBATb COXPAHEHMIO LIENOCTHOCTM KyIbTypbl CBOeN obLwmHbl. Takas dunayumapHas
OTBETCTBEHHOCTb MOXET BO3HMKATb Ha OCHOBE OTHOLLEHWI XYLOXHUKA U OOLLMHbI, KOTOpble
ABNSIOTCA OTHOLUEHUSMW B3aMMHOro JoBepUs. TpaguuUMOHHOE NPaBo SIBNSETCA YaCTbo
peanbHOI «MaTpuLbl», onpeaensiolwen 3T oTHowweHNs. B cuny aTux dougyumapHbix
OTHOLLEHWUI NPU HapYyLLUEHUN XYAOXKHMKOM ero 06s13aTenbCcTB 06LMHA Npexae Bcero nvena
npaBo BO30yAWTb NPOTMB HEro UCK, TPeOYS NPUHYAUTENBHOIO UCMOSTHEHWS ero
dbunayumapHbix 0653aTENLCTB.

HeumyuwecmeeHHbIe npasa obwuH

91. HeumywecTBeHHblE NpaBa (NpPaBoO Ha ykasaHne aBTOPCTBa M NpaBo Bo3paxaTb NPOTUB
NCKaXXeHns NponsseaeHnst) Mornu 6bl pelatb MHOMMe 3agaun oxpaHbl TBK 1 B npuHumne
ABns0TCA 6eccpoyHbiMM (CM. Bhiwe). OgHako, Kak U UMYLLIECTBEHHbIE NMpaea,
npegycMOTPEHHbIE B CUCTEME aBTOPCKOro npaea, OHU NpUBA3aHbl K yCTaHaBnnMBaemMomy
aBToOpYy Mnn aBTopam. HewnmylecTBeHHble npasa 06LUMH Mornn Obl cTaTbk NpegMeToMm
JanbHenwero aHanusa. B 2003 r. npegsigyLiee ascTpanunckoe NpaBUTensCTBO
pacnpocTpaHuno ns uenen obcyxaeHns NpoekT 3akoHa «O HENMYLLLECTBEHHLIX NMpaBax
KOp€eHHbIX 06LWnH» (ICMR), HanpaBneHHOro Ha OXpaHy KyNbTYPHbIX MHTEPECOB KOPEHHbIX
06wumH*’. ICMR paccmaTpuBarncs kak BO3MOXHbI MHCTPYMEHT, MpW NOMOLLIM KOTOPOToO
KOpPEHHble Hapoabl MOrny 6bl NPENATCTBOBATb MCKAXKEHWNIO MPOM3BEAEHMI, OCHOBAHHbIX Ha
UX Tpagmumnax, odbbibasax n nosepbsax. HekoTopble acnekTbl NPeanoKeHHOro 3aKOHOMpPOoeKTa
NnoaBepPrinch KPUTUKE CO CTOPOHbI KOPEHHBIX HAPOA0B N APYIrMX 3aHTEPECOBAHHbLIX CTOPOH.
B utore 3akoHONPOEKT Tak 1 He Bbln NPUHAT.

92. CnepfyeT HaNnOMHUTb, YTO, COrMAaCHO MHOMMM HaUMOHarbHbLIM 3aKOHaM, OXpaHa Ha
OCHOBE NNYHbIX HEMMYLLIECTBEHHbIX NMPaB MOXET ABMATLCA U 3a4acTyto ABnseTcs
B6eccpoyHon. DaKTUYECKU NNYHbIE HEMMYLLIECTBEHHbIE NpaBa NPOAOSKAOT 4ENCTBOBATL B
OTHOLUEHUN NPOUN3BEAEHUIA, YKe nepelleawmnx B obLeCcTBEHHOE JOCTOSIHME, KOTOPbIE MOMMN
Obl BKNtOYaTh 1 TpagmumoHHble TBK.

[TosicHeHUe 8 omHoweHUU obbema npumeHeHuss cmamsu 15.4 bepHckol KOH8eHUUU

93. [Ho cux nop ctatbs 15.4 BepHCKON KOHBEHL MU MMeNna O4YeHb OrpaHUYeHHoe
NPaKTU4eCKoe NPUMEHEHME, MO3TOMY, BO3MOXHO, CTOMT UCCNEA0BaTh NPUYMHbI TaKon
cutyauumn. B xoge obeyxaeHnin, NpoxoanBLUMX B pamkax KomuteTta, BbICKa3biBanoch
MHEHMe O TOM, YTO OAHOMN U3 BO3MOXHbIX Mep Mor Gbl cTaTb NnepecmoTp ctatbh 15.4
BepHckoit KOHBEHLUM 1 U3yYeHME BapnaHTOB ee YyCOBEepPLUEHCTBOBaHMA,

94. OpHVMM U3 TaKMX BapyMaHTOB MOrMO0 Obl OblTb YTOYHEHME TEKCTa CTaTbl B TOM CMbICIIE,
yTo (i) OXpaHa, NpeayCMOTpeHHast 3TON CTaTbel, pacnpoCTpaHseTCs Takke Ha

46 Cm. nybnukauuto Janke, “Minding Culture: Case Studies on Intellectual Property and Traditional Cultural
Expressions” (AHke, «C MbICNbIO O KynbType: CUTyaUMOHHbIE UCCIEeA0BaHMSA B 0611acTu UHTENNEKTYanbHOM
COBCTBEHHOCTUN Y TPAAMLUMOHHBIX BbIPAXEHWUIA KyNbTYpbI»), NOArOTOBMEHHYHO Mo 3aka3y BOWC.

47 BelcTynneHve aenerauun Asctpanuu (qokymeHt WIPO/GRTKF/IC/5/15, n. 131).

48 BeicTynneHus generaunin Utanuu n Bpasunum Ha 12-1 ceccum MKIP.
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«onybrmkoBaHHbIe» Npou3BeneHuns, (i) Cpok oxpaHbl, MPUMEHSAEMbIN K NpOn3BeeHNAM B
COOTBETCTBUM CO cTaTben 15.4, ABNAeTcs MUHMMarbHbLIM, U rOCyAapcTea BnpaBe NPUMEHATb
6onee ANUTENbHbLIA CPOK, NPY YCNOBUK, YTO OH ByAeT orpaHnyeHHbIM, 1 (iii) ynoMrHaembiM B
Hel «KOMNEeTEHTHbIM OpraHoM» Mor 6bl BbITb OpraH, co3gaBaeMbli HA OCHOBaHUK
HaUMOHanbHOro 3akoHoAaTenbcTBa O6LLMHOM, NN KaKOM-TO MHOW OpraH, B KOTOPOM OBLLMHbI
NUMeIT 3HaUYUTENbHbIE MO3NLNN.

95. HeotbemnembiM anemMeHToM obLlero 6anaHca, obecrneynBaemoro CUCTEMOMN
aBTOPCKOro npaea, 0Obl4HO CYMTAETCHA TO, YTO OXpaHa He sBnsieTca 6eccpovHOn U NO3TOMY
NPon3BedeHNs B KOHEYHOM cYeTe NepexoasT B obuecTBeHHoe goctosaHmne. OgHako u3s
3TOro nNpaBuna CyLLEeCTBYIOT onpeaeneHHble UCKMoYeHUs. JIMYHble HEMMYLLLECTBEHHbIE
npaea NpM3HaKTCA 3aKkoHOA4ATENbCTBOM MHOMMX cTpaH 6eccpodHbiMy. CornacHo 3akoHam
CoeanHeHHoro KoponesctBa 06 aBTOPCKOM NpaBe NpaBa Ha NoslydeHne aBTOpPCKOro
BO3HarpaxaeHus 3a Ucnornb3oBaHne 3HameHnTon kHurn «Mutep MNaH» aBnstoTcs
GeccpoYHbIMU, 1 3T CPEACTBA HanNpaBnaTCA Ha bnaroTBopuTenbHble uenu. HekoTopble
rocygapcrtBa-uneHbl EBponerickoro Coto3a yctaHoBunm 6onee anutenbHble CPOKM OXPaHbl,
Nnpu3BaHHbIE Y4eCTb NOCNEeACTBUSA ABYX MUPOBBLIX BOMH C TOYKN 3PEHUS BO3MOXXHOCTM
aBTOPOB MOSy4aTb OTYUCIIEHNS OT UCMONb30BaHMS CBOMX NPOM3BEAEHUI, a Takke ocobble
HOPMbI, NpeaycMaTpuBaloLLMe oxXpaHy paHee HeonyoNMKoBaHHbIX NPOU3BEAeHNIA*.

96. He ycTaHOBNEHO HMKaKNUX CPOKOB B TUMOBbLIX MONOXEHUAX 3akoHa MaHambl 1
TWXOOKEeaHCKOW pernMoHanbHOW CTPYKTYpbl. BHOcMnchb npeanoxeHns 06 yCTaHOBNEHUN
«OTKPbITOrO» Cpoka oxpaHbl U 06 yCTaHOBNEHMM Cpoka oxpaHbl TBK npogomkMTenbHOCTbIO,
Hanpumep, 150 net®. Takke BbickasbiBanochb npeasioxeHne ob yBsa3biBaHUU
MaKCMMaIibHOro Cpoka UX OXpaHbl CO CPOKOM XMN3HM OOLLMHBL. OTO 03Ha4ano 6bl cMelweHne
aKkLeHTa B CTOPOHY TekyLlero ncnonb3oBaHusa TBK, kak 3To uMeeT MecTo B criyvae
TOBapHbIX 3HAKOB, N B 3TOM cny4dae oxpaHa TBK npekpaluanack 661 nocne Toro, kak
obwwuHa, ¢ koTopown accounnpytotca TBK, nepectaeT ncnonb3oBaTb UX UK nepecTtaeT
CyLLleCTBOBaTb Kak onpeneneHHas o6LwHocTb?:.

Pexxum domaine public payant (mnamHoe obwecmeeHHoe 00CmosiHUE)

97. Psap cTtpaH BBEN cUCTEMy, NpU KOTOPOK 3a MCMOMNb30BaHWE NPOU3BESEHUN,
HaxoasLmMXcs B 06LLEeCTBEHHOM AOCTOAHUN, yNnadnBaeTCcsa BO3HarpaxaeHme, cymma
KOTOPOro 4YacTo NepeyncrniaeTcs B HaunoHanbHbI KynbTyPHbIA OOHA Unu nHoe nogobHoe
yypexaeHue. OTOT NOAXOA npegycmatpuBaeT nnaTy 3a ucnons3oBaHne TBK (B Ton mepe, B
KaKOM OHM CYUTAOTCH 3M1IEMEHTOM «OOLLLECTBEHHOIO 4OCTOSAHNSA» ), HO HE NPEenATCTBYyeT
ncrnonb3oBanuio TBK nuuamm, He oTHocsAWMMUCS K 00WwmrHe. Takum obpa3om, B OCHOBE
OAHHOWN CXEeMbI NEXMUT MPUHLMM, KOTOPbLIN MOXHO onpefennTb Tak: «Nonb3yncsa cenyac,
nnaTtu nosgHee». HekoTopble aBTOPbI KPUTUKYIOT TakOM MNOAX0S KaK yCTaHOBEHWE
BGeccpoyHOro aBTOpPCKOro npasa, kKotopoe byaeT nsbiMaTb NPOM3BEAEHUS U3 TBOPYECKOTO
obopoTta. [pyras cuctema, B LenoM CXoXasi C ONUCaHHOW, Takke nofy4una Ha3BaHue
«pexrmMma KOMNeHCaTOPHON OTBETCTBEHHOCTU.

[NpoussedeHusl, agmop KOMophbIX HEU38ECMEH

98. [lponsBeneHusi, aBTOp KOTOPbIX HEN3BECTEH («MPON3BEAEHNA-CUPOTLI») — 3TO OOBbEKTHI
aBTOPCKOro npasa, aBTOpP KOTOPbIX HEU3BECTEH UMM HE MOXET BbITb ycTaHoBneH. TBK B
LefloM CYMTaKTCH NPOU3BEeAEHUAMU, HAKOrAa HE MMEBLUMMW aBToOpa B TOM CMbICIE, B KAKOM
3TOT TEPMUH ynoTpebnseTca B cucteme aBTOPCKOro npaea, U NO3TOMY Kak TakoBble He

49 Nnpektusa EC 93/98/EEC, nyHKT npeambynbl 6 1 cTaTbs 4.
50 Cm. mokymeHT WIPO/GRTKF/IC/5/15, n. 37.
51 Scafidi, S., ‘Intellectual Property and Cultural Products,” 81 B.U.L. Rev. 793.
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MOryT cuMTaThCs «cupoTamm». Kpome Toro, KopeHHble 00 MHbI MOrfn Obl HEraTUMBHO
OTHECTUCb K YTBEPXAEHUAM O TOM, 4TO ux TBK aBnatoTca «cnpotaMmmy TOSbKO NOTOMY, YTO
OHM ObINM co3aaHbl COBMECTHO N MMEKOT KOINEKTUBHBIA XapakTep. TeM He MeHee,
npumMmeHuTenbHoO K TBK, koTopble 4acTo He coaepaT HU OQHOr0 KOHKPETHOro
3aMKCMPOBAHHOIO BbIPpaXXEHWS, NPMHaANeXawero KOHKPEeTHOMY onpegenMmomMy aBTopy,
MOXHO yTBepXaaTb, YTo Takue TBK HanomuHaloT npousseaeHus, aBTop KOTOPbIX
HEeN3BECTEH, U YTO MO3TOMY 3aKOHbI UIK CyLLECTBYHOLLME NPeanoXeHns, kacatoLlmnecs
Npoun3BeAeHNN HeyCTaHOBIEHHOIrO aBTOPCTBA, MOryT NoAcka3aTb MAEN UnNn BapuaHTbl
nencTsun, nogxogsawimne ansa oxpaxsl TBK.

99. HekoTopble CTpaHbl y>Ke paccMaTpmBatoT BapMaHTbl COOTBETCTBYHOLLMX 3aKOHOB UMK
yXXe NPUHANKW Takne 3akoHbl. Tak, B KaHage NpuHAT 3aKoH, npegycMaTpuBatoLLnin CUcTemy
NPUHYAUTENbHBIX NMULUEH3NA, B pamMKaxX KOTOPOW JONYyCKaeTCa UCNoSb3oBaHme
ony6nMKOBaHHbIX MPOM3BEAEHWI, BbINYCKAaEMbIX HALMOHANbHbIM areHTCTBOM MO aBTOPCKOMY
npaBsy, OT UMeHW obnaaaTtenen npas, KOTOPbLIX HE yAanocb ycTaHoBUTL2, B 2012 .
Esponeiickuit Coto3 npuHAN [JMpeKkTuBy 0 Npou3BeaeHUsX, aBTOP KOTOPbIX HEM3BECTEHS,
MO3BOSIAOLLYIO0 YCTAHOBUTbL Ang yneHoB EC obwme npaBmna oumMdpoBbIBaHUSA U
OHNaMHOBOM NyOnuKauumn NPon3BeAeHNn HeycTaHOBIEHHOro aBTopcTea. B CoegMHEHHbIX
LWtatax Amepuku BegomcTBo aBTopckoro npasa CLUA npoaHanmsnpoBano Bonpoc o
Npon3BeaeHNsIX, aBTOP KOTOPbIX HEM3BECTEH, U oNybnuKoBano pesynbTaTtbl 3TOr0 aHanuaa B
nioHe 2015 r. ¢ pekomeHaaumen NpUMeHeHNs MOAENN «orpaHNYeHHON OTBETCTBEHHOCTU» 4,

[paso Ha Oosito om nepernpodaxu

100. lMpaBo Ha gonto oT nepenpogaxu (le droit de suite) npegycmaTpmsaeTca bepHckon
KOHBeHUMen (cTaTbs 14ter) B Ka4ecTBE OAHOrO U3 ANCKPELMOHHbIX NPaB 1 NPU3HaeTCcH B
HEKOTOpbIX (HO HE BO BCEX) HPUCOAUKUMNAX. DTO HEOTUYYKOAEMOe NpaBo No3BonsaeT
XYOOXHUKY (MM ero HacnegHukam) nonyvatb 400 NPOAAXHOM LeHbl Npon3BeaeHns
NCKyCCTBa MNpuv ero nepenpogaxe npogeccnoHarnbHbiMU Y4aCTHUKaMN Xy40XKeCTBEHHOIO
pblHKa (QYKLMOHHBIMW KOMMAHUSMW, ranepesamMm unm gpyruMmm areHTamm no npogaxe
npounssegeHnn uckycctea). CmbICn 3TUX NpPaB COCTOUT B TOM, YTOObI AaTb XYAOXHUKAM
BO3MOXXHOCTb MOfy4aTb AEHEXHbIN J0X04 OT POCTa LIEH Ha UX Npou3BeaeHns. EBponenckui
Coto3 BbinycTun AupekTrBy No BONPOCY O NpaBe Ha A0 OT Nepenpoaakn ang
rapMoHM3aL M1 Noaxoaa CBOUX rocyaapCTB-YneHoB k aToMy Bonpocy B 2001 r.>® CornacHo
3TON OMpEKTUBE, Kaxgoe rocygapctBo-yneH EC 06513aHO NpuHATL 3aKOH, AaloLwWwmii
AEeATensM UCKYCCTB NpaBOo Ha Nofy4YeHne NCHUCNAEMOro Mo CKONb3SALLEN LKare npoueHTa
OT NpuBbINK, U3BNEeKaeMon OT Nepenpoaaxu UX NPon3BeaeHUn, OrpaHNYEHHOro
onpeaeneHHbIM MakCMMyMOM, B TEYEHME UX XU3HU NOC ceMmbaecaT net. paBo Ha Jonto
OT nepenpoaaxu npeaycMoTpeHo N B HEKOTOPbLIX cTpaHax JlaTnHckon Amepuku n Adpuku.
OT0 NpaBO MOXET TakKke UCMOMb30BaATbCA Kak MEXaHN3M COBMECTHOMO MOfb30BaHMs
Bbirogamu, NO3BONAOLWLMIA 0obecneunBaTb OTYNCIIEHME YACTK CPEaCTB OT ayKLMOHHOM
NpoAaXv NPoOn3BEAEHNIN UCKYCCTBA KOPEHHbIX HAPOAOB XYAOXHMKaM, NPpUHaANexawmum aTum
Hapogam, B TO Mepe, B KakOn OHWU cUMTalTCs «aBTopamm», a ux TBK, Kak 3T0 4acTo MoxeT
ObITb, NPU3HAKTCA 0GbEeKTamMM aBTOPCKOro npasa®,

52 Cratbst 77 3akoHa 06 aBTopckom npase KaHagbl, (http:/laws-lois.justice.gc.ca/eng/acts/c-42/page-32.html#h-
88)

53 [InpeKkTMBa 0 HEKOTOPbLIX AOMYCTUMBIX POpMaXx UCMOMNb30BaHWUS NPOM3BEOEHNIA, aBTOP KOTOPbLIX HEU3BECTEH,
2012 r. (http:/lec.europa.eu/internal_market/copyright/orphan_works/index_en.htm#maincontentSecl).

54 https://www.copyright.gov/orphan/

55 IpekTMBa 0 NpaBe aBTOPOB OPUrMHANbHBIX MPOU3BEAEHU UCKYCCTBA Ha [0S0 OT UX nepenpogaxu, 2001 r.
56 B oTHOLLUEHWM NpaBa Ha Aot oT nepenpoaaxu cM. Farchy, J. and Graddy, K, The Economic Implications of
the Artist's Resale Right (. ®apun n K. 'pagamn, AkoHOMMYECKMEe NOCNeACTBMSA NPMMEHEHMS NpaBa XyO40XXHUKOB
Ha Jono Aoxoda oT nepenpodaxu nx npousseneHuin), ookymeHt BOUC SCCR/35/7.
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Hcnionb3ogaHue omaudumeribHbIX 3HaKos U npuHyunos bopbbsl ¢ HedobpocosecmHoul

KOHKYypeHuueu 0rs1 npomugoodelicmeusi HernpasoMepHOMY MpuUCc80eHUK0 pernymauuu,

accouyuupyrowetics ¢ TBK («cmuns» TBK)

101. BO3MOXHble HOPpMbI B Aa@HHOW 0651aCcTu BKIIOYAIOT:

@)

(b)

(©)

(d)

(e)

3akoHb! 0 bopbbe ¢ HeOobpocosecmMHOU KOHKypeHyuel U rnpusHaHue
KOMMepUUU 1Moo YyXUuM UMEHEM rpagoHapyuweHuUem rno obwemy npasy:
OO6beKToM HenpaBOMEPHOrO NPUCBOEHMSI HACTO OKasblBaeTCs penyTauus,
accouumpyoasca ¢ TBK, sonnowatowaacsa unum BeipaxarLiasacs B nx
CamMoObITHbIM «CTUMEe». B aTol cBs3M OxpaHa Bkrtoyana obl NpoTMBOAENCTBME
NOXHbIM 3aBEPEHUSAM B «MOANMHHOCTUY, B CBA3W Nnua ¢ obLwmMHON unmn ee
cornacuu Ha ero gencTeus. B 3TOM KOHTEKCTe BaXkHYO porib MOTyT Urpatb
3aKoHOAaTenbLCTBO 0 6opbbe ¢ HeaoBPOCOBECTHOM KOHKYPEHUMEN U NPU3HAHNE
KOMMEpPLUN NOA YY>KMM MMEHEM NnpaBoHapyLleHeM no obwemy npasy. OHU
MOTyT NpUHMMaTb hOpMy OXpaHbl CTUMSA Kak TAaKoOBOro, Npu3HaBaemMoro
CaMOCTOSITENbHBIM OOBEKTOM OXpaHbl, UM NPeaoTBpaLleHus
OE30PMEHTUPYIOLLIMX 3aBEePEHUIA, OCHOBAHHbIX HA UCMONb30BaHMM CTUNS,
XapakTepHbIX 06pa3oB UM cMMBONMKN. Becb 3TOT nogxod NPUMEHUM U K
oxpaHe TpaauLNOHHbIX 06pas3LoB.

CepmucbukalyuoHHbIe 3Haku: CepTUUKALNOHHbBIE /NN KONIEKTUBHbIE
TOBapHbIe 3HAKN NN «MapKN NOASTMHHOCTU» 3aperncTpupoBaHbl KOPEHHbLIMU
obLwnHamn psiga cTpaH, Takmx kak ABctpanus, Hosasa 3enangus, KaHaaa,
CoepauHeHHble LUTaTbl AMepukn (Anscka), Anoxus,® MaHama n Pumkune,

3akoHbI 0 npasdusoli pekname U 3aKoHbl 0 Mapkuposke mosapos:. 3akoH CLLUA
«O6 nckyccTBe n pemecnax nHagenues» 1990 r. (IACA) npegycmatpusaeT
OXpaHy npaB PEMECIIEHHNKOB U3 YNCIia KOPEHHBbIX aMeEPUKaHLIEB NYTEM
noateepxaeHna CoBeTOM Mo pas3BUTUIO UCKYCCTBa M peMecen UHOENLEB
NOANWUHHOCTU U3AENUN NHOENCKNX pemecen. [JaHHbIA 3aKOH, OTHOCALLIMNCS K
KaTeropun 3akOHOB O NPaBAWBOW peKrname, 3anpeLlaeT Npodaxy nsgaenun,
0003Ha4YaeMbIX Kak U3anenust «<MHAENCKOro Npon3BoACTBax», ECNM Takue u3nenns
He ObINu Npon3BeaeHbl MHAEeNLaMu1, Kak OHM onpeaeneHbl B TEKCTe 3aKkoHa™.

leoepaghuyeckue ykasaHusi: Hekotopble yyacTHUKM Komuteta nogvepkmsanm
noTeHunanbHble BO3MOXHOCTM MCMOMb30BaHUA B 3TUX LIENAX reorpadpnyeckmnx
ykasaHui. HekoTopble TBK, B yacTHOCTH, nsgenusa pemecern, cosgaBaemble Ha
OCHOBE MECTHbIX NPUPOLHbLIX PECYPCOB, MOTryT KBannguunpoBaTbCs Kak
«TOBapbl», MOTyLLME OXPaHATLCSA reorpadpnuyecknmm ykasaHnamm. Kpome Toro,
HekoTopble TBK, Takme kak MecTHble U TpagMUMOHHbIE HAa3BaHWUS, CriOBa U
apyrne o6o3HaveHus, MoryT 6bITb reorpadnyeckumMmn ykazaHmsamm camum no cebe.
MopTtyranus, Mekcuka n Poccuinckaa ®enepauns npeactasunm
COOTBETCTBYIOLLME NPUMEPDLI PErMCTPaL MK reorpadnyecknx ykasaHum ans
oxpaHbl TBK 1 cBA3aHHbIX ¢ Humn T3,

3akoHbl 0 bopbbe ¢ HeBobpocosecMHOU KOHKypeHuuel unu o Hadnexauwiel
Kommepyeckoul npakmuke: ObLme npuHUKUNbI 3akoHogaTenbCcTBa 0 6opbbe ¢

57 Cnucrema ceptudmkaumm NnpuMeHsieTcs B paMkax nHmumatuesl One Village One Product (OVOP) B . Outa
(AnoHus). C Tex nop nHuumaTtnebl OVOP Takke Hadyanm ocylectenATbes B Tamnange, HooHesun, Jlaoce u

Kamboxe.

58 Cm. BOUC, «CBoaHbIn aHanma...»
59 NlokymeHT WIPO/GRTKF/IC/3/10, n. 122 (i).
60 NokymeHT WIPO/GRTKF/IC/5/3.
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HeJo6pOCOBECTHON KOHKYPEHLMEN, B TOM BUAE, KaK OHX BOMMOLEHbI B CTaTbe
10bis Mapwxckonm KOHBEHLMK 1M oTpaxeHbl B Cornawexnn TPUNMC, 6binn
npu3HaHbl NonesHbiMu Npu obcyxaeHmn B pamkax Komuteta. Kpome Toro,
0TMeyYarnochb, YTO Ha OCHOBaHUW KOHKPETHOrO 3aKoHa O Hagnexatluemn
KOMMEPYECKON NpakTuke cyn 3anpeTust aBCTparnmnckon KomnaHMm NpogosmkaTtb
Ha3blBaTb NpoAaBaeMble €10 CyBEHMPbI PyHYHOW pacKpacku Unm pyyYHon paboTbl,
CO3[aHHble Ha OCHOBE TPAAULMOHHbBIX MOTMBOB «NPON3BEAEHNAMN
ABCTPanmnmncKnx abopmureHoB» UInm «ayTeHTUYHbIMU» NMPOM3BELEHUSAMU, €CNN Y
Hee He ObINo 4OCTAaTOYHbIX OCHOBaHUIM NonaraTb, YTO KOHKPETHbIN CyBEHUP Obin
pacnucaH Unun N3roToBreH NULOM, Npeakn KoToporo obinn abopureHamm. Mck
NpOTMB 3TON KOMMaHuu 6bin BO36YXXAEH B CBA3M C TEM, YTO OHa HasblBana
HEKOTOPbIE U3 CBOMX CYBEHUPOB PYYHOW packpacku B CTUIE TpaguunoHHOro
nckyccTBa abopureHoB «ayTEHTUYHLIMUY, KFapPaHTUPOBAHHO ayTEHTUYHBIMM»
n/vnn «Npon3BeAeHMSAMN UCKYCCTBA aBCTPanunCckux abopureHoB», u cyq
rnocuuTarn, 4To Takume 3asiBNeHUs MOrnn BBOAUTL B 3abnyxaeHue nokynatenen,
MOCKOSbKY BONBbLUMHCTBO XyA0XXHUKOB, MPOM3BOAMBLUMNX 3TU CYBEHWUPbI, HE
ABNANUCbL aGopureHammn camm U He Npoucxoaunm oT abopureHos®:.

[pou3s8odHbIe rpou3dsedeHUs U 3auumHasl oxpaHa qumepamypHbIX U XyO0XeCmeeHHbIX
rnpoussedeHull

102. [aHHblii acnekT 3aTparvsaeT psig ddyHaaMeHTarnbHbIX BONPOCOB MOMUTHKK, NOAPOBHO
obcyxaaBLUnxca B 6onee paHHUX OKyMeHTax®?,

103. HekoTopble NpaBoBbl€ BOMPOCHI 1 BONPOCHI KYNbTYPHOW MOMUTUKN, BaXKHbIE AN
oxpaHbl TBK, MoryT pewatbCs B 3aBUCMMOCTM OT peLleHns Bonpoca o0 ToM, creayeT nu
npegycmatpueaTb B oTHoweHun TBK npaBo Ha nepepaboTky, a Takke 0 BapuaHTax
NpPUeMeMbIX UCKIIOYEHUI 1 orpaHmyennin. MNMpaBo Ha nepepaboTKy — 3TO NpaBO CO34aHUS
Ha ocHoBe TBK npounsBogHbIX NPOM3BEAEHUIN, KOTOPbLIE MOTYT NoAnexaTb OTAESNbHOM
aBTOPCKO-MPaBOBON OXpaHe B KA4YeCTBE OpUrMHanbHbIX Npon3eeneHni. paso Ha
nepepaboTKy N03BONANO 6bl O6LUHE UK MHOMY NpaBoobnagaTtento 3anpeLwaTtb Unu
paspellaTb CO34aHue Takoro NpoM3BOAHOIO Npou3BeaeHust, NMbo, B Ka4ecTBe
anbTepHaTuBbI, NOMNyYaTb CNpaBeLMBOe BO3HArpaXKaeHMe 3a ero Ucnosfb30oBaHue, ecnm
npounssegeHne ABngeTca NpomM3BOLAHbIM OT NpuHaanexawux uv TBK. B oTcyTcTBme Takoro
npasa Ha nepepaboTKy OOLMHA HE MOXET KOHTPONMPOBAaTb Takoe NCMOfb30BaHMe CBOUX
KyNnbTYpPHbIX MaTepuanoB 1 Tpaguuuin B pamkax cuctemMbl, NnogobHon cucrteme, OCHOBaHHOM
Ha VC. Bonpoc o npegoctaBneHumn npasa Ha nepepaboTky TECHO CBA3aH C BONPOCOM O
TOYHOM CMbICIIE TEPMUHA «TPALMULMOHHOE BbIpaXEHME KyNbTypbi».

104. CnepyeT OTMETUTb, YTO OTpMLAHNE BO3MOXHOCTU NPUOBPETEHNS aBTOPCKMX Npas
aBToOpamMu Takux NPOM3BOAHbLIX MPOM3BELEHUN, HE ABNAIOLLNMUCS YNieHaMn OBLLUHBI, MOXET
orpaHmynBaTh TBOPYECTBO U YCUNMBATbL HEPABEHCTBO MEXAY aBTOpaMu, NPOUCXOAALLINMU U
He npoucxogawmmm n3 obwmHbl. OQHOM N3 BO3MOXHbBIX MEp B 3TOM CBSA3M 6bIno bl
yCTaHoBMNEHMEe 00513aHHOCTM aBTOPOB, HE BXOOALMX B OOLLUUHY, YKa3biBaTb OOLUMHY,
Tpagmunm KOTOpOM NCNOoNb30BarinCb B KA4eCTBE MCTOYHMKA BOOXHOBEHMUS, NEPEUNCATb en
YyacTb 4OX04a OT UCMOSb30BaHMUS aBTOPCKMX MpaB u/unu cobnogaTb B TOW unm nHon dopme
HEUMYLLIECTBEHHbIE NMpaBa, NpuHagnexalime HocuTenam Tpaguuuin, nexalmx B OCHoBe
co3faBaeMmbIiX Npon3BeaeHun.

61 Moapo6Hee cm. gokymeHT WIPO/GRTKF/IC/5/3.
62 CM., B YyacTHOCTM, gokymeHTbl WIPO/GRTKF/IC/5/3 n WIPO/GRTKF/IC/6/3.
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[Tpomokoribl, KOOEKchl M08e0eHUsl, MUNo8ble KOHMpaxKkmsl U dpyaue npakmuyeckKue
UHCMpYyMeHmbl!

105. Takue npakTuyeckne UHCTPYMEHTbI, KaKk NPOTOKOMbI, KOAEKCHI MOBEeAEHUS U TUNOBbIE
KOHTPaKTbl MOTYT UrpaTb NOME3HY NPaKTUYECKY porb B yCTpaHeHMn Npobenos B OXxpaHe
TBK. Tak, psa kopeHHbIX 06LWKnH pa3paboTanu cobCcTBEHHbIE NPOTOKOSbI U JIULEH3NOHHbIE
A0roBopbl, OCHOBaHHbIE Ha npuHuunax NC, ansa yagosneTBopeHns npocbd nuu, He BXOOALNX
B OOLWMHY, O NpeAoCcTaBnieHnn JocTyna K npuHagnexawmm nm TBK 1 nx ncnonb3osaHuu;
pag yYpeXxaeHun KynbTypbl 1 NpodeccrMoHarnbHbIX accounaumin Takke paspaboTtanm
3TUYeCKNe KOOEKChI, KOAEKChl, MO3BOMAIOWMNE peLlaTb BONPOCh! perynmpoBaHus
WHTEeNNeKTyanbHbIX Npa., N TUNOBbIE KOHTPaKTbl. Takne npakTnyeckne MHCTPYMEHTbl MOTyT
UrpaTb OYEHb BaXKHYIO POSb, AONOSIHAS MEXaHU3Mbl OXpaHbl, OCHOBAHHOW Ha NMMCAHOM U
obLem npaee n/vnn pasbAcHsst pasnNUYHble acnekTbl TakoW OXpaHbl B COOTBETCTBUM C
noTpebHocTAMM U Lenammn obLLMH, B TOM YMCre NyTEM YaCTUYHOIO MPU3HAHMA UX
TPagULMOHHBIX 3aKoHOB. OpfHako, 4Tobbl ObITb peanbHO 3PdEKTUBHBIMU, Takne
NnpakTU4eckme NHCTPYMEHTbI AOMMKHbI CONPOBOXAATLCA 00yYeHneM, HanpaBneHHbIM Ha
NoBbILLEHNE CNOCOBHOCTN OBLLMH BECTU NEPEroBopbl, COCTaBNATbL M 3aKNo4aTb NPOTOKOMbI U
KOHTpaKTbl 1 obecneynBaTb X UCTIOSTHEHME.

106. 3T1on NoTpebHOCTN B KOHTEKCTE ynpaBneHua npasamu VIC npu 3anucwy,
OOKyMeHTMpoBaHuM 1 oumdposbiBaHnn TBK otBeuaeT npoekt BONC «TBopyeckoe
Hacneane»®. OToT obpasoBaTenbHbIV NPOEKT NpeaycMaTpuBaeT NpoBeaeHne obyyeHus,
npeaocTaBneHne nHopmMaummn n KoHcynbTaumn no sonpocam MC kak obwmHam, Tak n
My3esiM, apxuBam 1 apyrum ydpexageHnsam KynbTypbl. B 2010 r. BOMC nogrotosuna
CMPaBOYHUK AN My3€e€eB U OPYruX yYpexaeHun, osarnasneHHbln «HTennektyaneHas
COBCTBEHHOCTb M 3alUMTa TPAAULMNOHHBIX KyNbTypP: HOpUANYECKNE BONPOCHI U NpakTU4eckne
pekoMeHaauun ana mysees, OUGNMoOTEK U apxnBoB»®*. [poekT Takke npeaycmaTtpueaeT
obyyeHne npeacrasutenen o6LWKMH B 0611acTv 4OKYMEHTUPOBAHUSA N apXMBUPOBaHUSA
KyNnbTYpHbIX MaTepunanos, a Takke ynpaBneHns COOTBETCTBYHOLUMM UHTENNEKTYanbHbIMK
npasamu. [MNUNOTHbIN BapMaHT gaHHOW y4ebHOM nporpamMmmebl Ans 06 MHBI HAPOLHOCTH
Macawu, pacrnornioXXeHHon B noceneHunn Jlankmnms B KeHuu, Obin peannsoBaH B ceHTS0pe
2008 r.%° B 2011 r. npoBoAUnock Takoe xe o0by4yeHne npeactaButenei o6LWmH MapyH u
pactadapu Ha fAmarike, Npu KOTOPOM y4YUTbIBascs onbIT 0bydeHnsa npeacraButTenen
obwmHbl macan. OByyeHue nposogunocs BONC B coTpygHmyecTBe ¢ AMEPUKAHCKUM
LleHTpom dbonbknopHbix nccnegosanun (AFC) B bubnuorteke Konrpecca CLUA BawunHrtoHe
n B LleHTpe nayyenns gokymentauum (CDS) YHuepcuteta [dbtoka B CeBepHon KaponuHe.
B xoge npoekrta 6bina cozgaHa nybnuyHas 6asa gaHHbIX NPOTOKOOB, KOAEKCOB NOBEAEHUS
N TUMNOBbIX KOHTPAKTOB C (PyHKLMEN Noncka, onybrnmkoBaHHasa no agpecy
https://www.wipo.int/tk/en/databases/creative_heritage/, koTopas ucnonb3yetcs obLimHamu,
MY3€IMU U OPYIMMU YYpeXxaeHnsammn, npodeccmnoHanbHbiMM 06 beANHEHNSMU U SPYTNUMK
nuamun. K yucny apyrmx pecypcoB OTHOCATCA pe3yfibTaThl ONPOCOB MYy3€EB U apXMBOB,
KacaloLLMXCs UX onbiTa ynpasneHus npasamu NC®,

Peecmpbi u 6a3bl 0aHHbIX

107. Peectpbl, onuck, 6a3bl gaHHbIX 1 nepevHn TBK mMoryT nrpatb onpegeneHHyo posb B
obecnevyeHnn nx NpaBoBon oxpaHbl. OgHako pernctpauns u oumdposbiBaHne TBK, XxoTs oHO
MOXET UrpaThb BaXKHYIO POSib B NPOrpaMmax CoOXpaHeHusi 1 nonynapusaummn KynsTypHOro
Hacrnegus, MoryT HeHaMepeHHO NOPOXAaTb PUCKN HECAHKLMOHUPOBAHHOTO U

63 https://www.wipo.int/tk/en/resources/training.html

64 https://www.wipo.int/edocs/pubdocs/en/tk/1023/wipo_pub_1023.pdf

65 Cm. ctaTtbio Wendland, “Managing Rights in Digitized Indigenous Music”, WIPO Magazine, October 2016
(https://www.wipo.int/wipo_magazine/en/2016/05/article_0003.html).

66 https://www.wipo.int/tk/en/resources/surveys.html
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HenpasomepHoro ncnons3osaHna TBK. B cBa3u ¢ aTuM B xo4e perncrpauuu,
oungpoBbIBaHUSA 1 pacnpocTtpaHeHuss TBK pekoMeHayeTcs yunTbiBaTh BOMPOCHI
cTpaTernyeckoro ynpasneHus npasamu NC (cMm. nHdopmaumio o npoekte «KynbTypHoe
Hacrnegue» Bbille).

108. Peectpbl, onucu, 6a3bl AaHHbIX U NEPeYHN MOryT, B YHaCcTHOCTK, obecneynBaTb:

(i) coxpaHeHue TBK; (ii) ux ncnonb3oBaHune Kak pecypca 4515 TBopyYecTBa 1
npegnpuHuMaTenbckon gearensHocTy; (iii) BbissBeHne obLWmMH, KOTOpbIE MOTYT UMETb
npaBo Ha ydacTue B pacnpegeneHnn Boiro ot ncrnonb3osaHnsa TBK n npaBa Ha HuX;

(iv) cpegcTea, nossonsioLme npuobpeTaTtb UNu perncTpmpoBaTh NO3nTHBHbIE NpaBa Ha TBK;
n (v) oxpany TBK B chopme cneumnanmampoBaHHOM oxpaHbl 6a3 gaHHbIX. PeecTpbl MoryT
MMETb HEMCYEPNbIBAOLLMIA XapaKTep, TO eCTb He 00s13aTenbHO oTpaxaTb Bce TBK, ons
KOTOPbIX UCNpalunmBaeTcst oxpaHa. Kakomn-To BapuaHT gokymeHTupoBaHusa TBK Takke moxeT
urpaTb pofb KOHUAEHLMANBHOM UM coXpaHsaeMon B TarHe 3anucu TBK,
npeaHasHa4YeHHON TOMbKO AN COOTBETCTBYOLLEN OOLUUHDI.

KonnekmugHoe ynpasneHue

109. B cBA3M ¢ TpyaHOCTAMU, BO3HUKAKOLWMMK B chepe ynpaBeHns npaBamMm LEHHbIM
NpPakTU4ECKUM MHCTPYMEHTOM yrnpasneHusi npasamu Ha TBK B npuHumne MoryT 6bITb
CYLLIECTBYIOLLME OpraHu3auun KonnektusHoro ynpaenexdus (OKY). YyactHukmn Komuteta®’ un
camn OKY®8 3asaBunu o cBoel 3aMHTEpPeCcoBaHHOCTY B AarnbHEnWeM U3y4eHun 3Ton
BO3MOXXHOCTU; MeXay TEM Apyrue rpynnbl BolpaxkatoT 03a604eHHOCTb MO NOBOAY
BO3MOXHOI0 CO34aHNA agMUHUCTPATUBHBLIX OPraHoB, KOTOPbIE MOTYT NPEnaTCTBOBATb
HopMarnbHOMY ncnosb3oBaHnio TBK aBTopamun, XygoxXHnkamu n nagatensamu.

UcnonHeHus TBK

110. WcnonHeHns TBK yxe cerogHsa NMeroT oXpaHy Ha Tex Xe OCHOBaHUSX, YTo U apyrue
ncnonHeHua. Tak, ctatb 5 - 10 AN 1996 r. n ctatbn 5 - 11 MNeknHckoro gorosopa 2012 r.
(eLLe He BCTYNMBLLErO B CUIY) NpeaycMaTpmBaloT psag HEMMYLLLECTBEHHbIX MpaB, a Takke
NUMYLLECTBEHHbIX NPaB UCnonHuTenen. BecbMma HeNnocpeaCcTBEHHYIO NOSIE3HYIO U
NPaKTUYECKYI0 pOoSib B AAaHHOW 061acTy MOryT Takke urpaTb Takme npakTtuieckme
WHCTPYMEHTBI, KaK NPOTOKOMbI, KOAEKCHI MOBEAEHMS U TUNOBbLIE KOHTPaKTbI.

Obpasuypbl

111. Cm. NnyHKT «JluTepaTypHble N XyAOXeCTBEHHblE NPON3BEAEHUSA», B HACTHOCTH,
noAanyHKTbl «cnonb3oBaHne OTAMYUTENBHbBIX 3HAKOB M MPUHLMNOB 60pbbbI C
HeJo6pPOCOBECTHOM KOHKYpPEeHUMen Ansa npoTMBOAENCTBUSA HENPABOMEPHOMY MPUCBOEHNIO
penytaumm, accoummpytoencsa ¢ TBK ("ctunsg" TBK)» n «lNponssogHbie npon3segeHms u
3allMTHasa oxpaHa NUTepaTypHbIX U XyOOXeCTBEHHbIX Npou3BeaeHui». Kpome Toro, Becbma
HEeNOCPEeACTBEHHYIO NOME3HYIO U MPAKTUYECKYHO POSb B YCTpaHeHnn npobenos B oxpaHe TBK
TaKke MOryT UrpaTtb Takme npakTmyeckne MHCTPYMEHTBI, Kak NPOTOKOSbI, KOOEKCbI
noBeaeHNsA N TUMNOBbIE KOHTPAKTbI.

TBK, coxpaHsieMble 8 maliHe

112. BO3MOXHbIMM MEpPaMK YCTPAHEHMS PACCMOTPEHHbIX Bbille Npo6enoB MoryT ObiTb
cregytowue:

87 Hanpumep, Mpynna naTuHoamepukaHCKMX rocyaapcTs 1 rocyaapcTs Kapubekoro 6acceiiHa (TPYJIAK)
(WIPO/GRTKF/IC/1/5, MpunoxeHue I, cTp. 5).
68 Hanpumep, MexayHapoaHasa doeaepaumst opraHmsaumnii no sawmre npas Ha BocnpoussegeHns (IFRRO).
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(@) JluweHue npasa eo3pakeHusi Ha ocHogaHuUU aHHO20 obewaHus: NpuHUKMN
NVLWEHNs NpaBa BO3paXXeHUSA Ha OCHOBaHWMM A4aHHOro obeLaHnsa o3HavaeT, YTo
OfHa U3 CTOPOH HEe MOXET OTKa3aTbCsi OT obeLLaHns, AaHHOro APYro CTOPOHE,
ecnu nocnegHsasi o6ocHoBaHHbIM 06pa3oM nonaranacb Ha Takoe obellaHme 1 B
CBSI3U C 3TUM COBepLUMIia eNCTBUS, HaHecwmre en yuep6. Hanpumep, obwuHa,
KOTopas nonaranacb Ha yCTHOe 06a3aTenbCTBO UCCneaoBaTeNs He packpbiBaTb
nobyo kKoHUAEHUMANbHY MHOPMaLMIO, KoTopas GyaeT coobLeHa eMy Unu
el, MOXEeT MCNOoMNb30BaTh 3TOT NPUHLMIM, YTOObI NOMeLLaTb TakoMy
nccnepoBaTento packpbiTb MHpopMaUMo. ITO MOrNo 6bl CAYXUTb eLe OaHUM
OCHOBaHMeM Mnpu paccMmoTpeHunn gen, nogobHeix geny Mountford. NpumeHeHne
3TOro NpuHUMna morno 6bl Takke cnocobCcTBOBaTL OXpaHe UHGOPMaLMK,
KOTOpasi MOXeT HE UMETb KOMMEPYECKOM LLEHHOCTW.

(b) lpomokornbl, KOHMpPakmel, hopMbl 8bipaxeHuUs1 coenacust: CM. Bbille. JTU
NpakTU4eckne NHCTPYMEHTbI Takke Mornn 6bl ObiTb BECbMa NONEe3HbIMU NpK
perynupoBaHuu goctyna K TBK, coxpaHaembiM B TanHe.

(c) Peecmpsbi u 6asbl OaHHbIX: CM. Bbilwe. KoHduaeHumanbHble peecTpbl 1 6a3bl
AaHHbIX MOrnun 6bl 6bITb NoNe3HbIMK Ans oxpaHbl TBK n, B coveTtaHmm ¢
NpaBUIIbHO COCTaBIIEHHbIM TUMOBbLIMW KOHTPaKTamMmun 1 (oopMamMu BbIpaXXeHUs
cornacus, Mornu 6bl ncnonb3oBaTbCs AN KoHTpons goctyna kK TBK 1 nx
NCNONb30BaHWs Ha YCMNOBUSX, yCTaHaBNMBaeMbIX O6LLMHaMMN.

HaseaHusi, crioea u cuMB0JIbl KOPEHHbIX Hapodoe U MpaduUUOHHbIE Ha38aHUsl, c108a u
CUMBOI/TbI

113. B koHTeKcTe 3aWmTHOM OXpaHbl HEKOTOPbIE PEerMoHanbHble opraHmsauum u
rocyfapcTtsa yxe npeanpuHany onpegeneHHsle waru Ansa npegoTspalleHns
HeCaHKLMOHMPOBAHHON perncTpaLmm 3HakoB KOPEHHbIX HAPOA0B B KA4eCTBE TOBAPHbIX
3HaKoB. Takue Mepbl MPUHUMAIOTCA HA HALWOHAaNIbHOM YPOBHE U Ha YPOBHE
pernoHarnbHbIX OpraHn3aumm, 1 OHN Mornun 6bl NpuMeHATbes wupe. OHu nogpobHee
paccmaTpuBaloTcs B 6bonee paHHMX AokyMeHTax. [Mpyumepamm Takux Mep MOryT CryXuTb
cnegymolune:

(@) cratba 136(g) PeweHunsa Ne 486 Komuccun AHgckoro coobuyectsa
npegycmaTpuBaeT, 4TO «0603Ha4YeHNs1, NICNONMb30BaHME KOTOPbIX B TOProene
MOXeT OKa3aTb HeonpaBAaHHO Cepbe3Hoe HeraTMBHOE BMNUSHWE Ha NpaBo
TpeTben CTOPOHbI, He MOryT BbITb 3aperncTpmpoBaHbl, 0COBEHHO eCcnu OHU
COCTOSAT U3 Ha3BaHW KOPEHHbIX, appo-aMepUKaHCKUX UM MECTHbIX OBLLIVH,
HavMeHOBaHWI, CroB, OykB, CMMBOSIOB UMM 3HAKOB, UCNOMb3YEeMbIX Afs
0603HavYeHNss X NPOAYKTOB UMW yCNyr nnu cnocobos nx NnponssoacTsa, unu
NpeacTaBnsoT COOON BbIPAXEHWUSI UX KyNbTypbl UNN MPaKTUKK, 3a UCKIIOYEHNEM
Tex criyyaes, Korga 3asiBka nogaetcs caMmon oBLLUMHOM Nnn ¢ ee onpeaeneHHoro
cornacusi»;

(b) Bepomcteo CLUA no nateHTam v ToBapHbIM 3Hakam (BIMT3 CLUA) cospano
o6wunpHyto 6a3y AaHHbIX, cogepKallyto oduumanbHble 3HAKM BCEX KOPEHHbIX
amMepuKaHCKUX NneMeH, NpusHaBaeMblix degepansHbiMy opraHamu CLUAS®. BMNT3
CLUA moxeT oTkasaTb B permctpauum npegnonaraemoro 3Haka, co3garoLero
NOXHOE BreyaTrieHne O ero CBA3N C KOPEHHbIM NieMeHeM U1 NoBepPbSIMU Takoro

69 Cm. «[oknag 06 odmumanbHbIX 3HaKax KOPEHHbIX aMEPUKAHCKUX MneMeH», 30 ceHTsopsa 1999 r.
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nnemenn’®; n

(c) cornacHo 3akoHy O ToBapHbIX 3Hakax HoBow 3enaHaunn, ToBapHbIN 3HaK (MK ero
3NeMeHT) He NOANEeXWUT perncTpauun, ecriv Npus3HaeTcs BEPOATHLIM, YTO €ro
1cnonb3oBaHne Unu pernucTpauns MoryT oka3aTbCsi OCKOPOUTENbHbIMU NS
3HAUUTENbHOM YacTu TOM UNN MHOWN OBLMHBI, BKNOYas OBLLMHY Maopw,
kopeHHoro Hapoaa Hosoit 3enaHgmmn’.

[MpunoxeHue Il cnegyeT]

70 Tam xe, cTp. 24-26.
71 TekcT 3aKoHa MMmeeTcs no agpecy: http://www.legislation.govt.nz/act/public/2002/0049/54.0/DLM164240.html.


http://www.legislation.govt.nz/act/public/2002/0049/54.0/DLM164240.html

WIPO/GRTKF/IC/40/8
NPUNOXEHUE I

OOBbeKT, Ans KOToporo A. CyuwecTtByrowme ¢popmMbl B. NMpoGenbl D. Bo3aMOXHble Mepbl
XenartesibHa oxpaHa OXpaHbl
JlutepatypHble 1 Xy4OXeCTBEHHbIE e ABTOpCKO-NpaBoBas oxpaHa e Hosble TBK, cospaBaemble e [lpu3HaHue npae OBLUUH

npon3seneHuna

COBPEMEHHbIX BbIpaXKeHWA
TPaAULMOHHbIX KyNbTyp

Cratbs 15.4 bepHckon
KOHBEHLMN: aBTOPCKO-
npasoBasi oxpaHa
HeonybnnkoBaHHbIX
Npou3BeAeHN HEN3BECTHbIX
aBTOpPOB

Konnekuun, noabopkn n
0asbl gaHHbIX TBK

3anncu n popmbl
AOKyMmeHTupoBaHusa TBK

Ha OCHOBE TPaAMLUMOHHbIX,
yallle Bcero He
COOTBETCTBYHOT KPUTEPUIO
«OPUTMHANBHOCTUY

3akoHogaTenbCcTBO 00
aBTOPCKOM Mpase
obecneynBaeT oxpaHy
Npoun3BeAeHN, BblpaXKeHHbIX
B KOHKpeTHon doopme, HO He
naen, nexasLUnx B UX
OCHOBE, YTO MOXeT
OCIOXHSATb 3afayy OXpaHbl
«CTUNS»

OTtcyTcTBME ONpeaeneHHon
dopMbl OXpaHbl NpaB O6LKWH

OrpaHu4YeHHOCTb cpoka
OXpaHbl

CywectBoBaHue
«0bLEecTBEHHOro
AOCTOSIHMSA» U APYrUX BUOOB
WCKMIOYEHUI N OrPaHNYeHNI

MpounsBoaHble
npovsseeHusi, nepepaboTka
M 3aliMTHast oxpaHa

MpaBa Ha 3anucu n opmbl
[AOKYMEHTUPOBaHMWSA

JInyHblEe HEUMYLLIECTBEHHbIE
npaea obLnH

YTOYHEHNE TeKcTa cTaTb
15.4 bepHCcKoN KOHBEHLNN

MnaTtHoe obLecTBEeHHOE
pocTtosiHme (domaine public
payante)

I'IpomsBep,eH N4, aBTopbI
KOTOPbIX HEN3BECTHbI

lMpaBo Ha gonto oT
nepenpogaxwu

Mcnonb3oBaHue NpuHLMNOB
©opbObI C
HeJobpocoBeCTHON
KOHKYpeHuunen ons
npoTMBOAENCTBUSA
HE3aKOHHOMY NMPUCBOEHUIO
penyTaumu,
accouunupytowenca ¢ TBK
(«cTrnA)

lMpounsBoaHble
npov3BefeHns 1 3alnTHas
OXpaHa NuTepaTypHbIX 1
XyO0XEeCTBEHHbIX
npoussegeHunmn
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MpoToKonbl, KOAEKChI
noBefeHus, TUNoBble
KOHTpaKTbl U apyrue
NpaKkTU4ECKNE MHCTPYMEHTDI

OTaenbHbIN cneyuanbHbIf
(sui generis) 3akoH

PeecTpbl 1 6a3bl 4aHHbIX

KonnektuBHoe ynpasneHue

NcnonHeHnusa TBK

OxpaHa, npegocTaensiemas
B cooTtBeTCcTBUM ¢ QD
1996 .

OxpaHa, koTopas 6ynet
NpeaoCcTaBnATLCS B
COOTBETCTBUM C [1eKNMHCKUM
porosopom 2012 .
(moroBop noka He BCTynun
B cuny)

OrpaHnyeHHbIN CPOK OXpaHbl
3anucaHHbIX UCNOSTHEHWI

MpoToKonbl, KOOAEKCHI
NnoBeAeHWs!, TUMOBbIE
KOHTpaKTbl U apyrue
NpakTU4eckne MHCTPYMEHTbI

OTaenbHbIN cneyuanbHbIf
3aKOH

O6pasupl

OxpaHa coBpeMEHHbIX
obpa3sLoB nNpy NOMOLLIN
CUCTEMbI OXPaHbl
NPOMBbILLIEHHbIX 0Opa3LoB

Konnekunn, nogbopkn un
0a3bl 4aHHbIX TPaANLMNOHHbBIX
obpasuoB

TpaguumoHHble 0bpasubl He
noanexart oxpaHe

Cpok oxpaHbl 06pa3suoB
orpaHunyeH

HeobxogmmocTtb
BbINONHEHUST POPMarnbHbIX
TpeboBaHWi

Mcnonb3oBaHne NpvHLUMNOB
©opbbbI C
HegobOpoCOBECTHON
KOHKYpeHuuen ons
nNpoTMBOOENCTBUS
HE3aKOHHOMY NMPUCBOEHUIO
penyTtauumu, accoummpyemMmom
¢ TBK («ctuna» TBK)

MpoTokonbl, KogEKChI
noseneHuns1, TUNOBbIE
KOHTPaKTbl U apyrue
npakTU4eckme NHCTPYMEHTbI

OTaenbHbIN cneumanbHbIn
3aKOH
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PeecTpbl 1 6a3bl 4aHHbIX

TBK, coxpaHsiemble B TanHe

MonoxeHusa CornaweHus
TPUMC n Mapwxckon
KOHBEHLMW, KacaroLimecs
OXpaHbl OT
HeJobpocoBECTHOMN
KOHKYPEHLIMN 1 OXpaHbl
HepacKkpbITON MHpopmaLuu

OxpaHa KoHdbmaeHUnansHom
NHOpPMaLMM Ha OCHOBaHUN
HopM o6Luero npasa

MonoxeHus o 6opbbe ¢
HenobpocoBECTHOMN
KOHKypeHUMen B OCHOBHOM
NPUMEHUMbI K
NPOMbILLSIEHHON U
KomMepyeckon nHdopmaumm

OTcyTcTBME onpeaeneHni
«He noanexatlemn
PacKpbITUIO» U
«KOHMAEHUMANbHON»
MHdopMaLnn

JInweHne npaBa Bo3paxkeHusi
Ha OCHOBaHWWN AAHHOIo
obellaHusa

MpoToKonbl, KOAEKChI
noseneHns, TUNoBble
KOHTpaKTbl U apyrue
NpPaKTU4ECKNE MHCTPYMEHTDI

OTaenbHbIN cneyuanbHbii
3aKOH

PeecTpbl 1 6a3bl 4aHHbIX

MecTHble U TpaguUUOHHbIE
Ha3BaHWs, CroBa U CMMBOIbI

3awmTHas oxpaHa:
nonoxeHusi 06 oxpaHe ot
Hego6poCcoBECTHOM
KOHKypeHLun + oxpaHa oT
permcTpaumm 3Hakos,
NpOTMBOpPEYaLLMX Mopanu n
o6LecTBEHHOMY MOPSAAKY U
BBOASALMNX B 3abnyxaeHue

lNo3anTmBHas oxpaHa:
ncnonb3oBaHune
3aKkoHoaaTenbcTBa 0O
TOBapPHbIX 3HaKax

CopepxaHne NOHATUN
«NpOTMBOpPEYaLLNn Mopanm»
N «NpOTUBOPEYaLLMI
ny6nn4YHOMy NopsaKy»

B OCHOBHOM ornpeaensieTcs

C TOYKM 3peHus obLuecTsa

B LLenom 1 He obsi3aTenbHO
noaxoauT Ans uenen oxpatbl
TBK

CneunarnbHble HOpMbI B
HaUMoHarnbHbIX 3aKOHax o
TOBapHbIX 3Hakax (Hoeas
3enaHauvs, AHackoe
Coobuectso, CLUA)

IMpoTokonbl, KogeKchl
noBedeHuns1, TUNoBble
KOHTPaKTbl U apyrue
NpakTU4eCcKNe MHCTPYMEHTDI

OTaenbHbIN cneuuanbHbIN
3aKOH

PeecTpbl 1 6a3bl AaHHbIX




C. CoobGpaxeHnss " MOMeHTbI, KOTOPble HEOOX0ANMMO YYUTLIBATD:

e YpoBEHb, Ha KOTOPOM MOXHO UMK cnegyeT YCTpaHATb Npoben (MexayHapoaHbIN, perMoHanbHbIN, HaLMOHAIbHbIN
n/Unm MecTHbIN)

e BbiGop cpeacTts ycTpaHeHusi npobenoB (3akoHoaaTernbHble Mepbl, pa3paboTka NPaKTUYECKNX NMHCTPYMEHTOB,
obyueHune)

e AKTMBHOCTb 06CYyXaeHMsa BonpocoB oxpaHbl TBK B apyrnx mexayHapoaHbix doopyMax unm cteneHb, B kotopon TBK
yXXe OXpaHATCA NPaBoOBbIMU UHCTPYMEHTaMU1, CO34aHHbIMW B ApYrMx 06nacTsx perynmpoBaHus

e [locneacteus ¢ TOUKM 3peHNUs cCoaepXKaHUst Mep perynmpoBaHus
e  OKOHOMMYECKMe, coumarnbHble U KyNbTypHble Lienn
e KOHKpeTHble TEXHUYECKME M NPaBOBble BOMNPOChI

° TeKyu.Lme BOMpPOCHI: ynpasrneHne npasamMmm n cobnogeHne yCTaHOBJ1€HHbIX HOPM

[KoHeu Mpunoxenusa Il n gokymeHTa]
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