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Lokymenm nodzomoeneH Cekpemapuamom

1. Ha cBoewn gBeHaguaton ceccum, coctosBluencs B XXeHeBe 25 — 29 cdepans 2008 r.,
MexnpaButenbcTBeHHbIN komuTeT BOUC no nHtennekryansHoM CO6CTBEHHOCTH,
reHeTM4eCcKMM pecypcam, TPaauuUnoHHbIM 3HaHUaM 1 donbkropy (MKITP) pewwn, 4To
CekpeTtapuart, ¢ yyeTom npeawectsytowen pabotel MKI'P, nogrotoBut B Kauectse paboyero
AoKymeHTa TpuHaguaton ceccumn MKIP gokymeHT, koTopeli BygerT:

(&) xapakTtepusoBaTb 0643aTENbLCTBA, NONOXKEHUSA M BO3MOXHOCTU, yXKe
CYLLECTBYIOLLNE HA MEXOYHapOOHOM YPOBHE AN OXpaHbl TPAAULMOHHBIX 3HAHUI
(T3);

(b)  xapakTepusoBaTtb nNpobenbl, CyLLECTBYIOLME HA MEXAYHAapPOAHOM YPOBHE, MO
BO3MOXHOCTUN UNIOCTPUPYSA UX KOHKPETHBIMW NpUMepamu;

(c) copepxaTb coobparkeHusl, BaXKHble A115 onpeneneHns LenecoobpasHocTn
yCcTpaHeHus aTnx npobenos;

(d) onucbiBaTb BapuaHTbl AENCTBUI MO YCTPaAHEHMIO MBbIX BbIABIEHHbLIX NPpO6enos,
KOTOpblE CyLLECTBYIOT UK MOTYT ObITb pasdpaboTaHbl Ha MeXAyHapOAHOM,
permoHanbHOM UK HauMoHarbHOM YPOBHE, BKIOYas Mepbl NPaBoOBOro U MHOTO
Xapakrepa;

(e) conpoBoXgaTbCs NPUIOXEHNEM B BUAE Tabnuubl, OTpaXKkaroLwen MOMEHTHI,
YyNOMSHYTbIE Bbllle B MOANYyHKTax (a) - (d).

2. Nepepn CekpetapuaTtom Gbina nocTaBneHa 3ajava «sicHO U3NoXuTb paboune
onpeaeneHns unu apyrme UCXoAHble NPeanochIki CBOEro aHanm3aa.
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3.  [lepBbit npegBapuTenbHbii aHann3 npobenos B obnactu oxpaHbl T3 Obin
nogrotoeneH CekpetapmMaTtoM B TO BpeMsi U pacnpocTpaHeH cpeaun uneHos MKIMP ang
HanpaBrieHns Mo HEMY COOTBETCTBYIOLLMX 3aMedaHnii. C y4eToM MoSy4YeHHbIX 3amMeydaHmint
ObIN NOArOTOBNEH CneayLwnin NpeaBapuTenbHbI BapuaHT aHanuaa npobernos, KOTopbIv
6b1n pacnpocTpaHeH Kak gokymeHT WIPO/GRTKF/IC/13/5 (b) Rev. k TpuHaguaTton ceccum
MKIP, coctosiBlielca 13 — 17 oktabps 2008 r.

4, To e camoe pelleHne bbino NPUHATO B 3TO BpeMs ABeHaauaTon ceccmern MKIP no
BOMNPOCY O TPaAULMNOHHBIX BblpaxeHusax KynbTypbl (TBK) — Takum obpasom, kK TpuHaguaTomn
ceccun MKIP 6b1n10 nogrotoeneHo ABa npenBapuTeribHbIX BapuaHTa aHannsa npobernos,
KoTopble cogepxanuch B gokymeHTax WIPO/GRTKF/IC/13/4 (b) Rev. (B otHoweHun TBK) n
WIPO/GRTKF/IC/13/5 (b) Rev. (B oTHOWweHUN T3).

5. K atomy momeHTy MKI'P yxxe npoBen o6CToATENbHbLIN aHanM3 BO3MOXHbIX MPaBOBbIX U
aAMWHUCTPaTUBHBLIX Mep oxpaHbl T3. OTOT aHanu3 BKOYan KOMMNIIEKCHOE U3yyYeHne
CYLLIECTBYOLLMX HALUMOHAmNbHbIX U peErMoHasnbHbIX NPaBOBbIX MEXaHNU3MOB, NPOBEAEHME
rpynnoBbIX Npe3eHTaummn, NOCBALLEHHbIX OMbITY PErynnpoBaHUsa AaHHON cdepsl,
HaKOMNMEHHOMY B pa3HbIX CTPaHax, BbigBreHne obLLMX 3NeMEHTOB CUCTEM OXpaHbl T3,
CUTYaLMOHHbIE NCCIefoBaHMsA, pe3ynbTaTbl perynspHo NpoBoAMMbIX 06CneaoBaHN
MexayHapoaHon 6a3bl NpaBoBbIX U aAMUHUCTPATUBHBIX HOPM, a TaKkKe BbisiBNIEHWE
KMoYeBbIX MPUHLMMNOB U Lienen oxpaHbl T3, NONy4YMBLUMX NOSOEPXKKY B X04e npeablayLumnx
ceccun KomuteTta. lNo npocbbe KomuTteTa ata npoBeaeHHas paHee paboTa no
onpeaeneHnto NCXoaHbIX NPeanoChbINIoK aHanuaa bbina pe3toMmpoBaHa B JOKYMEHTE
WIPO/GRTKF/IC/13/5 (a), oononHMBLIEM NpeaBapuUTENbHbI BapMaHT aHanmsa npobenos,
npenctaeneHHbIn B gokymeHte WIPO/GRTKF/IC/13/5 (b) Rev.

6. B xoge tpuHaguaton ceccum MKIP, cocTosiBlencs B oktabpe 2008 r., nogpobHoro
obcyxaeHust nokymeHta WIPO/GRTKF/IC/13/5 (b) Rev.? He npoBOAWOCh, U B PELLEHUSIX
Ceccuv roBOPUTCS TOMbKO, YTO OH Bbin «NPUHAT K cBegeHno»®. MKIP He npuHuman
peLLeHNsa 0 pacCMOTPEHUN JOKYMEHTa Ha ByayLumnx ceccusix.

7. B 2017 r. l'eHepanbHasa Accambnes BOUC obpatmnack k CekpeTapuaTy ¢ npocbbon
«YTOYHUTb NpoBeAeHHbIV B 2008 r. aHann3 NnpobenoB CyLeCTBYOLNX PEXNMOB OXpaHbl T3
n TBK».

8. B coOTBETCTBMM C 3TUM peLUEHMNEM B NPUMNOXKEHUMN | K JOKYMEHTY
WIPO/GRTKF/IC/37/6 6bin npeactaBneH yTOYHEHHLIV BapuaHT NpedBapuTeNnbHOro aHanmsa
npobenos B oxpaHe T3, BbinonHeHHoro B 2008 r. CTpykTypa, dhopmaT u cogepkaHune
npeablayLero aHannsa B OCHOBHOM Bbinu ocTaBneHbl 6€3 M3aMeHeHUn, KpoMe TeX Cny4vaes,
korga Heob6xo4MMo ObINo OTPa3nTb MNPUHATME HOBbLIX MEXAYHAPOAHbLIX MIHCTPYMEHTOB U
N3MEHEHMS B HOPMaTUBHOM pPerynmpoBaHny unu nonutuke. Takum obpasom, 3Ta Bepcusi no
cywlecTtBy npeactaensana cobown 3anpoleHHbin MKIMP yTouHeHHbI BapyuaHT. N3meHeHus
ObINM BHECEHbI, B YaCTHOCTK, B NyHKTbI 3-6, 12-13, 15, 16-17, 21-24, 33, 35, 39, 54, 59-61,
66, 71-73, 75, 81-84, 94, 98, 101, 108, 111-113, 117, 122, 125-126, 131, 134, 136, 138, 140,
142 v 147. B npunoxeHun |l cogepxanacb yToOMHEHHaa Tabnuua, oTpaxatoLlas Bonpochl,
YyNOMSHYTbIE BbIle B MOANYHKTax (&) - (d). 3TOT e AOKYMeHT 6binl BHOBb BbIMNyLUEH Ans
38-1n ceccum MKI'P, a Takke BbiNyckaeTcs ANA HACTosILLEen ceccuu.

1 3ameuaHus, nonyyeHHsble B 3TO BpeMs, Bce eLle umetoTcst Ha Bebeante BOUC no cnepytollemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2 lokymeHT WIPO/GRTKF/IC/13/11.

3 NokymeHT WIPO/GRTKF/IC/13/DECISIONS.
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9.  YTOYHEHHbI BapuaHT NpeABapuTENbHOrO aHannsa npobenoB 1 yToyHeHHas Tabnuua
npuBeaeHbl B NPUMOXEHNAX K HACTOSILLEMY [JOKYMEHTY.

10. Komumemy npednazaemcs
paccmMompems YmOYHEHHbIU
gapuaHm rpedeapumeribHO20
aHanusa rpobersnoes u mabnuuy,
codepxawuecs 8 npunoxeHusix | u ll.

[MpunoxeHus cneaytoT]
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L. BBEAEHNE

1.  [JOoKyMEeHT coaepXuT AaHHOe KpaTkoe BBEAEHUE U YEeTbIpe pasaerna, COOTBETCTBYOLLME
YyeTbIpeM arieMeHTaMm, NPeayCMOTPEHHbIM pelleHneM KomuTeTa, NpUHATLIM Ha ero
[ABEeHaaLaTon Ceccun, a UMEHHO:

- Pasgen Il: pabouune onpeneneHus n gpyrve UCXO4HbIe NPEANOChINKM aHanusa;
- Pasgen lll: obsizaTenbCcTBa, HOPMATUBHbIE MOMOXEHUSI U BO3MOXHOCTH, YKe
CYLLLECTBYIOLLME Ha MEXAYHAPOAHOM YPOBHE B pamMKax OXpaHbl TPaAULMOHHbIX 3HAHWIA

(«T3») (nognyHKT (a) pewenuns);

- Pa3spgen IV: npobenbl, CywecTByoWME HA MEXOAYHAPOOHOM YPOBHE, MO BO3MOXHOCTH
NPOUIITIOCTPUPOBAHHBLIE KOHKPETHBIMW NpumepamMmn (NognyHkT (b) pewenuns);

- Pasgen V: coobpaxeHus, BaxHble Ana onpeaeneHns LuenecoobpasHocTy ycTpaHeHns
3Tnx npobenoB (NoANyHKT (C) pewweHuns);

- Pasgen VI: BapuaHTbl 4ENCTBUI MO YCTPaHEHWO NobbIX BbISBMEHHbIX Npo6enos,
BKIIlO4asi NpaBoBble M Apyrue Mepbl, byab TO HA MeXayHapogHOM, PErMOHANIbHOM U
HaLMOHaNbLHOM YPOBHE, KOTOpPbIE yXe CyLeCTBYIOT Ui MoryT 6biTb paspaboTaHbl
(moanyHKT (d) pewweHuns).

2. B MNpunoxeHuu |l cogepxmtca Tabnuua, oTpaxkarowas NnosioXXeHusi, paccMaTpMBaeMble
B 9TUX pasgenax (To ecTb B NoAanyHkTax (a)-(d) peweHns KomuteTa).

II.  PABOYME OMNPEAENEHNA N OPYTUE NCXOOHbLIE MNPEAMOCHLIUTKN AHATTU3A

(a) Paboyue onpedeneHus

3.  [MpusHaHHOro MexayHapoaHOro onpeaeneHnst «TPaAMLMOHHbLIX 3HAHWN» KakK TakoBOro
He cyllecTByeT. B psge mexayHapoaHbIX OKYMEHTOB YNOMUHAKOTCSA TakMe POACTBEHHbIE
MOHATUSA, KaK:

- 3HaHMS, UHHOBALUW W MpaKTMKa KOPEHHbIX M MECTHbIX OOLLMH, BONSOLaoWme YepThbl
TpaanUMOHHOro obpasa XXM3HW, BaXkHble Ansi COXPaHEHUS BMONOrMYecKoro
pa3Hoo6pa3ns 1 YCTOMYMBOro UCNONb30BaHNS pa3HOObpasHbIx Gronornyecknx
pecypcos*

- T3, MeloLLmMe OTHOLLEHME K FeHeTUYEeCKMM pecypcam®

- TpagUUMOHHbIE 3HaHWS, BaXKHble AN 06ecneyYeHnss pacTUTeNbHbIX FeHETUYECKUX
pecypcoB ANl NPOM3BOACTBA NPOAOBONLCTBUSA U BEAEHMS CEMNbCKOro Xo3samncrea’

- KynbTypHOE Hacnegue, TpaguLMOHHbIE 3HAHWUSI U TPAOULMOHHBIE BblPaXeHNs!
KynbTypbl, @ TAKKe MPOSIBMEHNS OCHOBAHHbIX HA HUX HayK, TEXHOMNOIMMIA U KynbTyp,

4 CtaTbs 8(j) KoHBeHUMM 0 Bronornyeckom pasHoobpasmu.

5 CraTbsl 7 Harolickoro npoTokona perynimpoBaHust 4OCTYNa K reHeTUYECKM Pecypcam U COBMECTHOTO
UCMOMb30BaHNS Ha CNpaBeAnMBON N PABHOW OCHOBE BbIFOA OT X MPUMeHeHMs K KoHBeHLMn 0 6ronornyeckom
pa3Hoo6pasun (Haroickuii npoTokon).

6 Cratbs 9.2(a) MexayHapo4HOro 4oroBopa o0 pacTUTeNbHbIX FeHeTUYECKMX pecypcax Ans NponsBoacTBa
NpPOAOBONBCTBUA Y BeOEHNS CenbCKOro Xo3sncTaa.
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BKITHOYAsi 3HAHWS O JIIOACKMX U FTeHEeTUYECKUX pecypcax, CeMeHax, nekapcraax, 3HaHue
CBOWCTB hbayHbl U ¢onopsbl, YCTHbIE Tpaguumm, nutepaTypa, y30pbl 1 OPHAMEHTHI,
CMOPTUBHbIE N TPAAMWLMOHHbBIE UrPbl, @ TaKKe N306pasnTenbHOE 1 UCMONTHUTENBCKOE
NCKYCCTBO'

- TpaaVUMOHHbIE 3HAHWS, BaXKHble ANsi CENEKUMM KMBOTHbBIX U XXMBOTHOBOACTBA®.

4. Tlpocbba 0 npoBegeHUN AaHHOrO NpeaBapuTENbHOro aHannsa npobenos kacaeTcs
«TPAOULMOHHBIX 3HAHMIM» KaK TAKOBbIX, @ HE Kaknx-To 60nee KOHKPETHbIX MOHATUI, TaKuX, Kak
T3, cBA3aHHble ¢ ob6ecneyeHnem GnopasHoobpasms, 3HaHNUS O FTEHETUYECKMX pecypcax
pPaCTEHWI M XXMBOTHbIX UNKn T3, NpMHagnexaline KopeHHbIM Hapoaam (Ha3biBaeMblX Takke
«3HaHUAMUN KOPEHHbIX HAPOAOB»); Takue 6oree KOHKPETHbIE MOHATUSE MOXHO CYMTaTb
BXO4ALWMMM B 6ornee obLiee NOHATNE «TPAAMLMOHHBIX 3HAHWUA» Kak TakoBbIX. OaHako,
NMOCKONbKY nmeeTcs npocbba 0 NpoBeAeHMM OTAENbHOro aHanu3a npobenos B OTHOLLEHUN
«TPAOULMOHHBIX BbIPaXXEHUIN KyNbTypbl», NPeaMEeTOM aHanunsa gOSMKHbl ObiTb TPaANLUMOHHbIE
3HaHMSA B Y3KOM CMbICIE CIOBa, a He Gornee LWMpPOoKoe NOHATME TPaAMLMNOHHbBIX 3HAHWNA,
KOTOpOE MHOrAa ucnosnb3yeTcs B kayecTse obLero n 6onee onmcatenbHOro TepMuHa.
MosToMy TEPMUH «TPaAULMOHHbBIE 3HAHUSI», UCKMIOYUTENBHO ANS Lieneil AaHHOro aHanmsa,
NMOHUMAETCS KakK O3HaYaLWMIA 3HAHWSA KakK TakoBble B OOLLEM CMbICIe, 0COBEHHO 3HaHWS,
ABNAOLMECA pe3yNbTaTOM MHTENNEKTYarbHON AEeATENbHOCTN B TPAAULMOHHOM KOHTEKCTE, U
OXBaTbIBaeT NpakTU4eckne 3HaHus, PopMbl NPaKTUYECKON AEATENbHOCTU, HaBbIKN U
MHHoBauUun. Takoe obwee onpeneneHne T3 oCHOBAHO Ha pesyrbTaTax paboTkl cCamoro
Komuteta®.

5. B ocHoBy aHanusa npo6enoB NONOXeHO Takke TO UCXOAHOE AoNnyLUeHne, YTO aHanms
npoberioB B NpaBOBOW OXpaHe MOXET TpeboBaTb 6onee TOYHOro onpeaeneHns NoHSATUS
TPaAMLMOHHBIX 3HAHWUI, MOCKOSbKY CIULLKOM 0bLLiee onpeaeneHne MoXxeT okasaTbCs
HeJOoCTaTOYHO SICHBIM ANsi KOHCTPYKTMBHOrO aHanuaa npobenos. 3a roabl paboTbl KomuteTta
npegnaranvcb 1 paccMaTpyBanunch pasnuyHble KPUTEPUM OTHECEHUS 3HAHUN

K TPaANUMOHHBLIM. 3 pa3nuyHbix BbipaboTaHHbIXx KOMUTETOM xapaktepucTuk T3 B kayecTBe
XapaKTepUCTUK, KOTOpblE MOTyT AaBaTb NPaBO Ha NPaBOBYH OXpaHy, Obinn 0TOOpaHbI
KpuTepumn®, cornacHo koTopbiM Takue T3:

(i) cosparoTCH, COXPaHATCA N NepefarnTcsa U3 NOKONeHUs B MOKONEHNe B
TPaaNLMOHHOM KOHTEKCTE;

(i) onpeneneHHbIM 06pa3om CBA3aHbI C TPAAULMOHHOM N KOPEHHOW OOLLMHON UK
Hapo4OM, KOTOPbIE COXPAHAIT UMW NepesaroT UX N3 NOKOSNEHMS B NMOKOMNEHNE; N

(i) cocTaBnNAT HEOTHEMITEMYIO YacCTb KyINbTYPHON MOEHTUYHOCTU KOPEHHOW U
TpaguLMOHHOM OBLUHBI MM Hapoaa, KOTopble NPU3HAKTCA HOCUTENAMU TakUX
3HaHUI Ha OCHOBE KakoW-TO POPMbl X XpaHEHUS, KOMNIEKTUBHOrO BNageHnsa umm
NN HECEHWS 3a HUX KYNbTYPHON OTBETCTBEHHOCTU. JTa CBA3b MOXET BblpaXaTbCs,
dopmManbHO nnn HecpopmarnbHo, B Buae 06bIMHON M TPaAULMOHHON NPaKTUKM,

7 Cratbs 31 deknapauum OpraHnsaumm O6beanHeHHbIX Hauuin o npaBax KOPeHHbIX HapoOoB, AOKYMEHT
WIPO/GRTKF/IC/12/INF/6.

8 MyHKT 12 UHTepnakeHcKoi AeKnapauum no reHeTMYECKUM pecypcam XUBOTHBIX.

9 NcTtouHuk: noccapuin OCHOBHBLIX TEPMUHOB B 06MacTy UHTENMEKTYanbHON COBCTBEHHOCTU U TEHETUYECKMX
pecypcoB, TPaAMLMOHHBIX 3HAHWUI 1 TPAAMLMOHHBIX BbIPAXKEHUI KyNbTypbl, OMYOGrMKOBaHHbIA NO agpecy:
https://www.wipo.int/tk/en/resources/glossary.html.

10 311 kpuTEPUM B3SATHI M3 M. 4 (MpaBo Ha oxpaHy), AoKyMeHTa «OxpaHa TPaAULIMOHHBIX 3HaHUIA: YTOYHEHWE
uenen n npuHumnos» (WIPO/GRTKF/IC/8/5). TMockonbKy HUKAKoro cornacus He AOCTUTHYTO, U 3TU KpuTepun
OCTalTCsl OOHUM M3 NPeAMETOB MPOAOIDKaoLLNXCS NeperoBopoB B MexnpasuTtenscTtBeHHOM komutete BONC no
WHTENNEKTyanbHON COBCTBEHHOCTU, FTEHETUYECKUM pecypcam, TPaAMLMOHHBIM 3HAHMSIM 1 hONbKIOpY, 3Ta CCbinka
He o6GHOBNsiNack, oaHako ¢ 6onee HeJaBHMMMW NpeaBapUTENBHBLIMU MOMNOXEHMSIMI NO BOMpocaMm oxpaHbl T3 MOXHO
03HAKOMUTLCS MO cneayroLlemMy agpecy: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=368218.
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npaBun UM 3akoHOB. MoXeT yunTbiBaTbCSA M Takon pakTop, Kak MHHOBaLMOHHOCTb
TPaAMUMOHHBIX 3HAHWIA.

6. C TOYKM 3peHnss AaHHOro aHanmaa, YToObl Noanexarb oxpaHe, 3HaHUSA A0MKHbI He
NPOCTO ONpeaensaATbCs Kak «TpaanLUMOHHbIE 3HaHUSA» B obLiem nnaHe. MoxeT ObiTb
HeobXxoaAnMbIM, YTOOLI OHK BoMMoLLLANK B cebe NpeeMCTBEHHOCTb NOKONEHUI, UMENK
0OGBHEKTMBHYIO CBSI3b C OOLLMHON CBOErO MPOUCXOXAEHMSA N CYOBHEKTMBHO acCoLMMPOBanUChL C
Takon obLWmMHON, cocTaensasa bnarogapsi SToOMy 3f1IEMEHT €€ COGCTBEHHON UOEHTUYHOCTMW.
3HaHNs ABMATCA MOMEHTOM COLIMaNbHOIO pa3BUTUS OBLLIMHBI.

7. BoT HekoTOpble KOHKpEeTHbIE NpuMepbl T3:

—  TpPagMUMOHHbIE MEANUMHCKME 3HAHMS — 3HAaHWUS O cnocobax NekapCTBEHHOro
UCNoNb30BaHUs onpeneneHHbIX reHeTUYeCcKMX PecypcoB, a Takke 0 MeToaax
NEYEHUs], HE CBSI3AHHbIX C UCMONb30BAHMEM FEHETUYECKMX PECYPCOB (TaKUX Kak
TPaOuLMOHHbBIA Maccax);

—  3HaHUs, CBA3aHHble C G1Mopa3HooObpasnem, Unu 3HaHUs!, KOTOPbIE «MMEKT 3HaYeHne
AN COXpaHEHMS U YCTOMYMBOIO MCMOSb30BaHMSA GUONMOrMYeck pasHooGpasHbIX
pecypcoB»tl;

—  TPaAMUMOHHbIE 3HAHWS, UMeloLLe OTHOLLEHME K TEHETUYECKUM pecypcamM pacTeHUi
ANA uenen nponsBoacTBa NpoAoBOSIbCTBUA U BEAEHUS CenbCKoro xo3sancTaal?,

—  TPaAMUMOHHbIE 3HAHWSA, UMEeIoLLe OTHOLLEHUE K CEMNEKLIMM XKUBOTHBIX M
XMBOTHOBOACTBYS,

(b)  [lpyaue ucxodHbie npednochiiKU aHanusa

(i)  lMoHsmue «oxpaHbi»

8. B pamkax aHanmnsa npo6enoB JOIMKEH paccMaTpmBaThbCsi BONPoc 06 «oxpaHe» T3.

B kakon-To cTeneHn aHanmsa npobenoB B OXpaHe, ECTECTBEHHO, TPEOYET NOHMMaHNS] CaMOoro
TepMUHa «oxpaHay». B xope coelt aesatensHocT KOMUTET MCXxoamn N3 cambiX pasHbiX
BapMaHTOB TPaKTOBKM 3TOr0 MOHSATMS, OT NPaABOBOM OXpaHbl OT HECAHKLMOHUPOBAHHOTO
ncnonb3oBaHusa 1 NpucBoeHna T3 (BMaa oxpaHbl, KoTopas 06bIYHO paccMaTpmBaeTcs B
KOHTEKCTe 3aKoHOAAaTeNbCTBA M NOSIMTUKM, KacaloLLMXCA NHTENNEKTyanbHOM COOCTBEHHOCTHN)
A0 npakTnyeckmx oopm 3awmtbl T3 oT ywepba n 6€CKOHTPONBHOMO pacnpocTpaHeHWs
(Hanpumep, NPaKTUYECKMX NHULMATUB NO AOKYMEHTMPOBAHUIO U PETUCTPALINN CUCTEM
TPaAULMOHHBIX 3HAHUI, a Takke BblpaboTkM NpaBOBLIX TPeboBaHMIA B OTHOLLUEHUN 3alnTbl T3
oT ywepba, To ecTb, (hakTndeckn — oba3aTenbCTB 3awmiate 1 cbeperatb T3, a Takke
COOTBETCTBYIOLLME COLMATbHbINA, UHTENNEKTYanbHbIA U KyNbTYPHbIA KOHTEKCT,
noaaepXxuearowmm cuctemol T3).

9.  YTOYHEHMIO MNOHATUSA «OXPaHbI» MOryT NOMOYb OTBETbI Ha Takme BOMpOCHI, Kak:
- 06beM COOTBETCTBYHOLLEN OXPaHbI:
- 00BbEeKTbI, KOTOPblE OXPaHAKTCA B HAcTosLLee Bpema (Hanpumep,
naTeHTocnocobHble N306peTeHns);

- [OeWCTBUSA, OT KOTOPbIX OXpaHATCA 06beKTbl (Hanpumep, onpeaereHHble Buapl
NX NCMONb30BaHUA TPETLUMU NULLAMMN);

11 KBP, cTaTba 8(j)
12 MOrPPMC ®AO, craTtbs 9.2(a).
13 TyHKT 12 WNHTEpnakeHcKoi Aeknapauum no reHeTMYeckuM pecypcam XUBOTHBIX.
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- AeNCTBUS, OT KOTOPbIX OHWN HEe OXPaHSTCS (Hanpumep, BO MHOTUX CTpaHax
NaTEHTOCNOCOOHbIE N306PETEHNSI HE OXPaHSIOTCSt OT UCMONb30BaHUS A4S
nccrnenoBaHui, MPOBOAMMbIX B HEKOMMEPYECKUX LIeNsIX); U

- KaK OHW OXpaHstoTcs (Hanpumep, orpaHMYeHa fn oxpaHa BO BpeMeHHU, TpebyeT
NV OHA BbINOSTHEHMS KAKUX-TO (DOPMaNbHOCTEN MU KaKUX-TO APYrnX YCIOBUIA
(Hanpumep, TpeboBaHMe 0 TOM, YTOGbI HepacKpbITasi MHopMaums, Ans
KOTOPOW UCMpalUMBaEeTCs oXpaHa, MMena KOMMEPYECKYH0, a He KyIbTypHYHO
MW OYXOBHYIO LIeHHOCTb);

- W, C OpYyroi CTOPOHbI, Kakme 06BbEKTbI He noanexaT oxpaHe (Hanpumep, BO MHOTMX
CTpaHax He OXpaHATCS 0ObIYHbIE OTKPLITUA U NYONMYHO pacKkpbITble
NpaKkTUYECKNE 3HAHUSA N HABbLIKN).

10. Xapaktep MHHOBALMWOHHOWN OEATENbHOCTM KOPEHHbIX 0OLMH 1 MIHHOBALMOHHON
«COCTaBNSLWEN» CUCTEM TPAANLMOHHBIX 3HAHWIA Takke MOryT cnocobCcTBOBaTh BbIIBNEHUIO
npo6enoB B NpaBOBOW OXpaHe, NOCKONbKY CyLLeCTBYOLWME hopMbl U CTaHAAPTLI NPaBOBOM
OXpaHbl MOTYT HE Y4MTbIBaTb MHHOBALUK, CYLLECTBYIOLLME B TPAOULMOHHBIX KOHTEKCTaX.

11. TlpumMeHuTenbHO K T3 TEPMUH «OXpaHa» MMEET MHOXECTBO pasnunyHbIX 3Ha4YeHnn. OH
MOXeT 03HayaTb, B MPUHLMNE, (PUINYECKYIO OXpaHy MaTepuanbHbIX UICTOYHUKOB OT
yXyALIEHNs1 COCTOSIHUA UK yTpaTbl (HanpyMmep, pectaBpaumio APEBHUX TEKCTOB, CoAepXKaLLnX
T3) 1 3aKOHbI, BBOASALLNE UMM CTUMYNUPYIOLLME BBEAEHNE NporpamMm coxpaHeHusa T3. Ong
Lienen HacTosILLEero npeasapuTenbHOro aHanuaa npobenoB TEpMUH «OXpaHay O3HadaeT
OXpaHy, KoTopas Yalle BCero paccmaTpmBaeTCs B KOHTEKCTE UHTENMNEeKTyannbHOM
COBCTBEHHOCTU, TO €CTb NPaBOBbIE MEPbI, OrpaHMYnBaloLLNE BO3MOXHOCTU MCMOMNb30BaHUS
OXpaHsemMoro matepuana TpeTbMMn NMuamMm Ha OCHOBE NpaBa NPenaTcTBOBaTh Nl0OOMY KX
MCNONb30BaHMWIO (MCKNOYMTENBbHBbIE NPaBa), YCTaHOBEHNS YCNOBUMA UX AOMYCTUMOrO
MCNoNb30BaHWSA (Hanpumep, yCrnoBUN NMLEH3MM HA UCNONb30BaHWE NaTeHTa, YCNoBMN
cobnogeHns KOMMepPYECKON TaHbl UM OXpPaHbl TOBAPHOro 3Haka, inbo 6onee obLnx
TpeboBaHui, KacalLMXCa crpaBeanMBOro BoO3HarpaXKaeH1st unm npusHaHus npaes). Kpome
Toro, B KomuteTte nogvepkmsanoch, 4to T3 MOryT oxXpaHsaTbCsa (pmusmdeckumu cpeactsamu, a
TaKKe OXPaHATBCH — B HEKOTOPbIX CMbICIaX TEPMUHA «OXpPaHa» — OT MCHE3HOBEHUSA NyTEM
MOOLLPEHNS UX LLMPOKOIO UCMOSMb30BaHUA N YTO, C y4ETOM HEOBX0anMON dopPMbl OXpaHbl,
npyvyemM 3TO MOXET ObITb CaMblM 3KOHOMUYHbLIM W JONITOBEYHBIM CPEACTBOM MX OXpaHbl. [pwn
TakoM MOHMMaHWUM TEPMUHA «OXpaHa» TPaaULMOHHbIE MHHOBALMMW, B YaCTHOCTU, CpeacTBa
TpaAVLMOHHOW MEULMHBI, KOXPaHANUCb» Bbl MyTEM COOENCTBUS UX LUMPOKOMY
NPakTU4ECKOMY MCMOMb30BaHUIO, OOHAKO 3TO HE TO MOHATME OXPaHbl, KOTOPOE 0ObIYHO
nmeeTca B BUAy npv BbipaboTke NONUTUKN B cdhepe MHTENNEKTyarnbHOM CO6CTBEHHOCTH.

12. BwmecTe ¢ Tem, BBUAY CNOXHOCTM OLIEHKM NPOBENOB B NPaKTUY4ECKMX NHULMaTUBAX,
nNpeanpUHUMaEMbIX Ha MeXAQyHapoaHOM YPOBHE, U BBMAY TOro, 4To paboTta Komuteta
OpPMEHTMPOBaHa Ha NpobreMaTuky NHTENNEKTyanbHON COOCTBEHHOCTU, B KOHTEKCTE
HaCTOALLEro JOKYMEHTa NO4 OXpPaHOW NOHUMAETCS OXpaHa OT HECAHKLMOHUPOBAHHOIO UM
HecnpaBeasIMBOro MCrnosib30BaHNA OxXpaHsieMbix 06bekToB. B Gonee obuiem nnaHe «oxpaHa»
B 3TOM CMbICe nogpasymMeBaeT onpeneneHHbl ypoBeHb NOCTOSHHOIO KOHTPONSA Unu
NMOSIHOMOYMI B OTHOLLIEHMM COOTBETCTBYIOLLNX TPAAMLUMOHHBIX 3HAaHWIA, C BO3MOXHbIM NMPaBoM
NCKITIOMEHUA NpaB Apyrux nuu, UM nHble opMbl NOCTOAHHBIX NPaB MO OTHOLUEHWUIO K TaKUM
3HaHWSAM. TaKoW KOHTPOSb JOSPKEH OCYLLECTBNSATLCA OOLLMHON NN KaKMM-NnMbo Nuuom,
AEeVCTBYIOWMM OT ee nmeHu. OH OTnu4aeTcs OT pexrma obLwecTBEHHOro JOCTOAHUS, Npy
KOTOPOM MONb30BaTerb HEe HECET HU MaTepuarnbHOW, HA MOparnbHOW OTBETCTBEHHOCTU Nepes
cyb6beKTOM, NPeaoCTaBMBLLMM 3HAHUS.

13. 3710 OTHIOAb HE 03HAYAET, YTO 3TO €4MHCTBEHHAs 3aKOHHas UNKU BaxkHasi hopma oxpaHbl
nunn popma, KOTopyto cnegyeT cuntatb Hambonee Heob6xoaMMo. OTO NPOCTO OTpaxaeT
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XapakTtepHble 0cobeHHOCTK paboTkl camoro Kommteta. COOTBETCTBEHHO, AaHHbIN aHanu3
npobenoB kacaeTcst 06nacrten, KoTopble SABMATCA 00bI4HBIM NPegMeToM 3aKoHOo4aTeNbLCTBA
no BOMpoCcaMm UHTENMEKTyanbHOM COBCTBEHHOCTU N COOTBETCTBYIOLLIMX MEP PErynmnpoBaHnS.
Hpyrne mexayHapoaHbii NpaBoBble CUCTEMbI, TakMe kak KOHBEHUMst 0 BUonornyeckom
pa3Hoobpa3sun unum koHeeHunn KOHECKO, nogxogaT K pa3nuyHbiM acnekTax COXpaHeHusl U
3aLWNTbl TPAANLMOHHBIX 3HAHWI B KOHKPETHOM KOHTEKCTE, COOTBETCTBYHOLLEM UX NpeamMeTy
perynupoBaHusi.

- Tak, ctatba 8(j) KbP, o3arnaesneHHas «CoxpaHeHue in situ», rmacuT, 4To Kaxgas
CTOpOHa «obecneynBaeT yBakeHne, COXpaHeHNe 1 NogaepKaHne 3HaHun,
HOBOBBELEHUN N MPaKTUKN KOPEHHbIX N MECTHbIX OBLLMH, OTpaXKatoLLmx
TPaAVLMOHHbIA 06pa3 XN3HU, KOTOPbLIN MMEET 3Ha4YeHne A1 COXPaHeHUs 1
YCTOMYMBOro UCNONb30BaHNst GMonorm4eckoro pasHoobpasnsi, cnocobCcTByeT nx
Bornee WMPOKOMY NPUMEHEHMIO C 000OPEHNS U NPU y4acTUM HOCUTENEN Taknx
3HaHW, HOBOBBEAEHWI M NPAKTUKN, @ Takke MOOLPSeT COBMECTHOE MOSb30BaHUe
Ha cnpaBesiMBON OCHOBE BbIr04amMu, BbITEKAIOLLMMN N3 MPUMEHEHUS TaKMX
3HaHuWK1, HoBoBBeAeHMn N NpakTukny. B KBP cogepxartca n gpyrue nonoxeHus,
Kacarowmecs pacnpoCTpaHeHNs 1 NOOLLPEHUSA NCNOMNb30BaHNSA TPaANLMOHHbIX
3HaHW: Hanpumep, B HEW rOBOPUTCA 00 OXpaHe 1 NOOLPEHNN «MUCMOSTb30BaHNS
Bronornyecknx pecypcoB B COOTBETCTBUM CO CIOXUBLLUMMUCS KyNbTYPHLIMMU
06bl4asiMu, KOTOpble COBMECTUMbI C TPeBOBaHUSIMU COXPaHEHUS NN YCTONYMBOIO
ncnonb3oBaHna» (ctatbs 10), 06 «obmeH[e] pe3ynbTaTaMm TEXHUYECKNX, HAYYHbIX
N coumanbHO-3KOHOMNYECKUX NCCneoBaHUi, a Takke nHgpopmaumen o
nporpaMmmMmax npogeccrMoHanbHoON NOAroToBKM M obcneaoBaHuin, cneumanbHbIMy
3HAHUSAMW, MECTHBIMU 1 TPAANLNOHHBIMU 3HAHUSIMM KaK TAaKOBbIMU U B COMETaHUM
C TEXHONOIMAMM, YNOMSAHYTBHIMK B NyHKTE 1 cTaTbM 16», N O TOM, YTO «OH
BKIOYAET, KOrga 370 BO3MOXHO, penatpuaunio uHgopmaumm» (ctatba 17), a
TaKke 0 cCoTpyagHu4ecTse B 0611acTu pa3BuTUS U UCMONb30BaHMUSA TEXHOMOMMN,
BKITHO4Ast TEXHOSTOMMWN KOPEHHbIX U TPaaULMOHHBIX OOLKH (cTaTbs 18).

- uenbto Harowckoro npoTtokona sABAseTcs COBMECTHOE U3BMNEYeHne Ha
cnpaseasiMBON U paBHON OCHOBE BbIro4, OT UCMNOSb30BaHNS rEHETUYECKUX
pecypcoB, YTO CNOCOBCTBYET COXpaHEHUIO pa3dHoobpasnsa Gronornieckmnx
pecypcoB 1 yCTONYMBOMY MCMOSIb30BaHUIO NX 3reMeHToB (cTaTbs 1). [poTokon
Takke OTHOCUTCA K T3, CBA3aHHbIM C reHeTU4eCKUMK pecypcamu 1 Bbirogam ot
MCNONb30BaHUSA TakUX 3HaHWN (cTaTbs 3).

- B KonBeHumn FOHECKO 2003 r. 06 oxpaHe HemaTepunanbHOro KynbTypHOro
Hacnegusa oTMeYaeTcs, YTO «MoKa He CyLLEeCTBYET HUKAKOro MHOFOCTOPOHHETO
NpaBOBOro akTa, MMelLLEero obasaTenbHy0 CUMY N KacatoLwerocs OXpaHbl
HemaTepuarnbHOro KynbTypHOro Hacrneamsi». B KOHBEHLUMM rOBOPUTCS, YTO OHa
3aKNYaeTCsa C Lerbio «OXpaHbl HeMaTepuarnbHOro KynbTypHOro Hacnegmsay,
KOTOpOEe onpeaenseTcs kak BkrtoyarLee «obblyaw, ... 3HaHUS U HaBbIKY, ...
Npu3HaHHbIe coobLLecTBaMu, rpynnamm n, B HEKOTOPbIX CIyyYasXx, OTAENbHbIMN
nMuamMmn B Ka4eCTBe YacTu UX KynbTypHOro Hacregusay». CoxpaHeHue
onpegensaeTcs Kak «NpPUHATME Mep C Lernbio obecrneyeHmns XM3HecnocobHoCTH
HemaTepuanbHOro KynbTypHOro Hacneausi, BKoyas BbiSBIeHue,
AOKYMEHTMPOBaHWE, UccneaoBaHne, COXxpaHeHve, 3almTy, Nonynsapusaumio,
NOBbILLEHNE ponu, nepeaayy, rmaBHbIM 06pa3oM C NOMOLLBI POPMASTBHOIO U
HedbopManbHOro obpasoBaHus, a Takke BO3pOXOeHNe pasrmyHblX acnekToB
Takoro Hacnegusi». HemartepuanbHoe KynbTypHOe Hacneame onpegenserca kak
BKIIlOHatoLLee «3HaHUs, HOYy-xay, HaBblKW, NPAKTUKM U NpeacTaBneHuns,
co3faBaeMble U coxpaHsemble obLLMHaMM BO B3anMOLENCTBUM C OKpYXatoLen nx
cpepon ... [O]ta chepa oxBaTbiBaeT MHOMMe obnacTu, Takme Kak TpaguuuoHHas
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aKornormyeckas MyapocTb, TPaAULMOHHbIE 3HAHWUS, 3THOBMONOrns, aTHOBOTaHKKa,
3THO300J510rVsA, TPAANLMOHHbIE CUCTEMbI LIENUTENbLCTBA U hapMakones...»4,

B kauecTBe ogHOro 13 npumepoB rnpueeaeHa cuctema « AHACKOro KOCMOBUAEHUA»
Hapoga kanaeans (bonuneus), KoTopasi BKNoYaeT hapmakoneto N TpaguLMoHHYHo

CUCTEMy LenuTenbcTea.

- B ogHOM 13 MexayHapoaHO-NPaBoOBbIX JOKYMEHTOB, KacatoLMXCA NOMUTUKA B
obnactu kynbTypbl — KoHseHummn KOHECKO 2005 r. 06 oxpaHe 1 noowipeHnn
pa3Hoo6pa3nsa opm KyNbTYPHOro CaMOBbIPAXXEHUSA — «OXpaHay» onpeaensieTcs
«KaK NPUHATUE Mep, HanpaBIiEHHbIX HA COXpaHEHWe, 3aLLnTy 1 yBenmdeHme
pa3Hoobpa3ns opM KynbTYpHOro caMoBblpaxeHnsa». OHa UnnCcTpupyeT CBA3b
Mexay pacnpocTtpaHeHnem T3 1 oxpaHon TBK, npnsHaBas, 4to «pasHoobpasne
POpM KyNbTYPHOro CaMOBbIPaXXEHUS, BKINOYaA TpaanLMOHHbIE (DOPMbI, SABMSiEeTCA
BaXXHbIM paKTOPOM, JAKOLLMM NI0SAM U HApOAaM BO3MOXHOCTb BblpaXkaTb CBOU
naen n LEHHOCTM U 0OBMEHNBATLCA MU C OPYTUMUNY.

14. XoTs B HacTosiLeM aHann3e NpobenoB NpU3HAETCsl BaXXHOCTb M aBTOPUTET TakuX yxxe
CYLLIECTBYHOLLNX MEXAYHAPOAHO-NPaBOBbIX AOKYMEHTOB W BbIMOMHAEMbIX UMW BaXKHbIX 3a4a4
B obnactu cbepexeHus u 3awnTbl T3, Nnepen HUM He CTaBUTCS 3aa4a NonbITaTbCsA OLEHUTb
BO3MOXHble NpoGenbl B 3TUX JOKYMEHTaX, KOTOpble NPUMEHSIIOTCS HA OCHOBE
CaMOCTOSATENbHbIX MAaHAATOB; KakK y»Ke YNOMUHANoCb, OH NPU3BaH cCocpefoTo4MTb BHUMaHNe
Ha TOM acnekTe NpaBOBOW OXpaHbl, KOTOPLIN Yalle BCEro y4nmTbiBaeTcs npu paspaboTke
NONUTUKM U 3aKoHoaaTenbcTBa B obnactu UC.

15. B kOMMeHTapusix K nepBOMy BapuaHTy HacCTOSALLEro NnpeaBapuTenbHOro aHanmsaa
nogYepKMBanoch, YTo TaKkyto HanpaBnNeHHOCTb aHann3a nNpobesios He crieayeT pacLeHnBaThb
Kak NpeaBOCXULLIEHNE BbIBOA4A O TOM, YTO TPAAULMOHHBIE 3HAHMUS MOTYT OXPaHATLCHA B paMKax
cuctembl NIC; npu 9TOM OTMEYarnoch, YTO CyLLECTBYIOT Pa3fiNyHble MHEHWS U NO3ULMK
OTHOCUTENBHO TOrO, Kakasi UMEHHO KOHLENUMsi OXpaHbl SABNSETCA NOAXOASLLEN.
CooTBeTCTBEHHO, aHann3 NpobenoB HOCUT onNUcaTENbHbIN XapakTep: BbIIBIEHWE TOro Unu
MHoro npobena B «oxpaHe» B JaHHOM KOHTeKcTe VIC He 03Ha4aeT, 4To Takon npoben MoxeT
N JormkeH 6biTb yCTpaHeH. 3OTO Takke He 0O3Ha4YaeT, YTO HeKasi cuTyaums, KoTopas B
CTPOroM CMbICIe SIBNIeTCA OAHUM «NpobenomM», JOIMKHA YCTPaHATLCA B MPUOPUTETHOM
nopsake, paHee apyrux npobenos (BkNtovasa npobensl B Apyrnx dopmax oxpaHbl, BbIXOOALLNX
3a pamKu 3aKoHoAaTenbCTBA M NONMTUKM B 06N1acTu MHTENNEeKTyanbHOW CO6CTBEHHOCTN).
Moatomy B pasgene IV npobenbl uKcMpytoTca B Nopsiake hakTUYeckon koHcTaTauum, a B
cnegyrowem 3a HAM pasgerne V nanaratotcsa coobpaxeHus, KOTopbIMW rocyaapcTBa-YneHsbl
MOryT PyKOBOLCTBOBATbLCH, pacCMaTpuBasi OTAeNbHbIN BONPOC O TOM, CrieayeT fiv Unm He
cnegyeT — v ecnu aa, TO KakuM 06pa3oM — YCTPaHATb T€ UMK UHbIE U3 BbIABIIEHHbIX
npobenos.

(i)  Cessb ¢ aHanusom ripobersios 8 obriacmu oxpaHsl TBK

16. B unHTepecax 6onbLuen onpeaeneHHoCT 4aHHOro aHanm3a Nnpobenos u B COOTBETCTBUM
¢ BblpaboTaHHbIM KomuTeToM 06LLmMM pabounm nogxogomM NpoBOAMTCA pasnuume mexagy T3 u
TpaaVLMOHHBIMY BbipaxeHuammn KynbTypbl (TBK). HekoTopble dpopmbl oxpaHbl TBK
KOCBEHHbIM 06pa3oM Takke obecneunBatoT oxpaHy T3: Hanpumep, Npy OXpaHe 3anucen
TPaAMLMOHHBIX MECEH N CKa3aHWM, C MOMOLLbIO KOTOPbIX T3 COXpaHATCS U NepeaarTcs U3
MOKOSIEHUS B NMOKOSIEHNE B paMKax OBLUMHBI, UNN NPU OXpaHe U3aenuin KycTapHbIX
NpOMbICII0B, BOMNSOLWakLWmnx B cedbe cBoeobpasHble Npuembl paboTbl UMK NpakTuyeckme
3HaHWS U HaBbIKWN, OCHOBaHHbIEe Ha T3. YNomsHyTas Bbiwe cuctema «AHACKOe
KOCMOBMAEHME» HApOAa KanaBans — 3TO cMcTeMa MeanLUMHCKUX 3HaHWIA, KOTopble Takke

14 http://www.unesco.org/culture/ich/index.php?pg=56
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BOMNSIOLLAIOTCS XKEHLUHaMM Kanasans B COOTBETCTBYIOLLMX 3N1IEMEHTOB OPHAaMEHTa Ha TKaHsIX.
BHumaHwne, 6e3ycnoBHo, cnegyeT yaensaTb 06oMM acnekram cuctem TpaguUMOHHBLIX KynbTyp
N CUCTEM 3HAHWI: KaK CYLLLECTBY UM COAEPXaHMIO NPAKTUYECKMUX 3HAHUIN, KOTOPbIMU
obnagaroT obLLMHbI, TaK U UCMOSNb3yeMbIM MU (DOPMaM BbIpaKeHUs. TN BUObI OXpaHbl
POpM BbIpaXKeHWIN TPaANLMOHHOW KyIbTYpbl U KyNbTYPHOrO Hacneaus Hagnexawmm obpasom
paccMOTpeHbl B YTOYHEHHOM BapuaHTe aHanu3a npobenos B oxpaHe TBK (aokymeHT
WIPO/GRTKF/IC/37/7) n ynoMuHaroTca B JaHHOM aHanuse npobenos B oxpaHe T3 nub
BCKOIb3b, B MOPSAKE NOATBEPKAEHNS B3aUMOONONMHAEMOCTHN 3TUX ABYX aCneKToB OXPaHbl.

(i)  PasHoobpasue ceolicms T3

17. AHanus oCHOBaH Ha creayoLLMX UCXOOHbIX AOMYLLEHMSX B OTHOLLEHNM OBLLMX CBOMNCTB
T3

— T3 moryT BKntoyaTb B ce6s1 KOHKPETHbLIE 3NIEMEHTbI 3HAaHWUIA, B TOM YKCe
MHHOBALIMWN, aBTOPOM KOTOPbIX SBMSAETCA OOUH U3 YTIEHOB TPaAULMOHHONM OBLLMHDI,
nnu Gonee LWMPOKUIA KOMMIEKC CUCTEMATU3NPOBAaHHbIX 3HaHU. He nenaetcs
HUKaKMX UCXOAHbIX AONYLLEHUA OTHOCUTENBHO TOr0, AOIMKHbI NN «TPaAULMNOHHbIE
3HaHWS1» OrPaHNYMBATLCS KOHKPETHBIMU 3fIEMEHTaMU 3HAHUI UNK BbITb CUCTEMOM
3HaHWI.

—  He genaeTcsa HMKaKMX NCXOAHbBIX OOMYLLEHWUA OTHOCUTENBHO TOrO, SIBASIKOTCA NN
onpeaeneHHble T3 0653aTenbHO NATEHTOCNOCOOHLIMU UNK 06s13aTENBHO
HenaTeHToCnoCobHbIMM; anemMeHTbl T3 MoryT ObiTb Kak NaTeHTOCNOCOOHbIMMU, Tak
N HENATEHTOCNOCOOHLIMWU. BO3HWKHOBEHME MHHOBALMKN B TPAANULNOHHOM
KOHTEKCTe camo no cebe He genaeT ee HeENaTEHTOCNOCOOHON (NpW YCNOBUK, YTO
naTeHT BblgaeTcsa NOANMHHOMY n3obpeTaTtento, aBTopy/aBTopam UHHOBaLWNA,
NPONCXOAALLNX U3 TPAAULMOHHOW OOLLMHLI, MU NX NOAJTMHHBLIM
npasonpeemMHukam). MHbiMy cnoBamu, cam hakT, YTo onpeaeneHHble 3HaHUS
SABMAKTCH «TPAAULIMOHHBIMWUY, OTHIOAb HE NULLIAET UX NaTEHTOCNOCOOHOCTU. Tem
He MeHee, BO3MOXXHa NpaBoBas HEONPEAENEeHHOCTb B OTHOLLEHUM CnocoboB
NPYMEHEHUS CTaHAAPTOB HOBU3HbI, M306peTaTenbCKOro YpoBHS U NONE3HOCTU K
3asBITIEHHBLIM M300pETEHMAM, KOTOPLIE CaMK NpeacTaBnaoT cobon T3, aBnaTcs
NX NPOU3BOAHBLIMM UMM CO3AaHbl B pamMKkaX CUCTEMbI TPAAULIMOHHbIX 3HAHWIA.
Kpome Toro, MOXeT CyLLLeCTBOBaTb HEOMNPEAENEHHOCTb B OTHOLLIEHMM CNOCOOO0B
onpeaeneHns COOTBETCTBYHOLLErO 3asBUTENSA — HANpUMepP, B criyvae, korga
nateHTocnocobHble T3 co3gaHbl B paMmkax TpaguuMoHHON OBLLMHbI UK APYroro
coobLecTBa.

— T3 He obszaTenbHO cnegyeT paccmaTpmBaTb B KAYECTBE PACKPbIThIX UK HE
PacKpbITbIX MyGANYHO: OHU MOTYT BbITb KakK packpbITbIMW, TaK U HE PACKPbITbIMMU.
Kpome Toro, MOXeT cyLLlecTBOBaTb NpaBoBasi HeonpeaeneHHOCTb B OTHOLLEHUN
TOro, MOXHO N T3, packpbITble B paMKax MECTHOMN UITM KOPEHHOWN OBLLMHBI,
cunTaTh «HE PacKpbITbIMU» UIM HEe BXOASAWMMM B O6LLLECTBEHHOE JOCTOSHNE.

— B oTHOWweHWn T3 MoryT npUMeHATLCA pasnuyHble OpMbl COBCTBEHHOCTH,
OTBETCTBEHHOIrO XpaHeHusi, NpaB 1 MHTEPECOB, NPEAYCMOTPEHHbIX MPaBOM
cnpaBeanuBoCcTU. TakMmm npaBamMn MOXeT 0bnagaTb OTAeNbHbIA YneH OO MHbI,
o6LWuHa B Lenom (He3aBMCUMO OT TOrO, NPU3HAETCS I OHW IOPUANYECKN B
KayecTBe TakoBOW) Unu rocyaapcTeo (nnbo camo no cebe, nnbo kak
AOBEPUTENbBHbLIN YNPaBnsAoLWmMA B UHTEpecax OTAENMbHbIX N, U OBLLMH).

15 Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9 «[NepeyeHb 1 KpaTKkoe TEXHUYECKOE NOsICHEHNE B OTHOLLIEHUN
pasnuyHbIX POpM CyLLLECTBOBaHNSA TPAAULIMOHHLIX 3HAaHU», pasMeLLeHHbI No agpecy:
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf ic_17_inf_9.pdf.
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OnpegeneHHble acnekTbl T3 MOryT accouMMpoBaTbCA C OTAENbHbLIM YI1EHOM
OoOLLKMHBI, AaXe ecnu obnagaTenem Bcero komnrekca T3 aBnseTcs obLmnHa Kak
TakoBasi, KoTopasi SIBNsieTCsl XpaHUTeNnemM BCEro KOMMeKca Takux 3HaHWIA.
OnpegeneHHble T3 MOryT Takke SBNATbLCA YacTblo 0bLero Hacnegms
4YenoBeyecTBa M He NpuHaanexaTb HAKAKOM KOHKPETHOM OOLLMHE Unn CTpaHe.

—  3HaHus KopeHHoU 0bWUHbI cunTaloTcst bonee onpeaeneHHbIM KOMIMITEKCOM
3HaHWK1, Yem T3, NOCKOSbKY OHM CO34al0TCs, NOAAEPKNBAIOTCS U
pacnpoCTPaHSTCA KOPEHHLIMWM HAapo4amK, NPU3HAHHBIMU B KAYECTBE TaKOBbIX.
Hocutensmun T3 MoryT GbITb U ApyrMe MecTHbIe U KyTbTypHble OOLLMHBI, KOTOpPbIE
He NMPU3HaITCS B KaYeCTBE KOPEHHbIX O6LWNH. Bo3aMOXHO, 4TO psig nogxodoB K
aHanmnay npobenoe OoMmkeH byaeT oTpaxaTb BO3MOXHbIE pasnnyns B Nogxoae K
3HaHMSAAM KOPEHHbIX OOLLMH 1 K TPAAMULMOHHbLIM 3HaHMSM B bonee LLIMPOKOM
CMbICNe crioBa — cnegyeT OTMETUTb, HaNpMMep, YTO NpaBa KOPEHHbIX HAPOAOB Ha
TPaauLMNOHHbIE 3HAHNSA Obinn onNpedenieHbl B MEXAyHApOaHOW Aeknapaumm
(koTOpasi paccMOTpPEHa HUXeE).

(iv) Xapakmep sbisierisiembix «npoberos»

18. Becbma BEpOATHO pacxoxaeHne MHEHUN OTHOCUTENbHO TOro, YTO crneayeT cumTaTb
pearnbHbIM «nNpoberiom» B 061acTu oxXpaHbl; OT4YACTU 3TO OOYCNOBNEHO TEM, YTO CaM TEPMUH
«OXpaHa» MOXeT MMETb BECbMa LLUMPOKME KOHHOTaL MU UM TOYHOE NPaBoOBOE NPUMEHEHME.
B HacTosiwem npeaBapuTenbHOM BapuaHTe aHannsa npobenos npobnema Takoro
pacxoXaeHus B Noaxo4ax peLlaeTcst NyTemM OoTpaeHUs LUMPOKOrO CnekTpa BO3MOXHbIX
BapMaHTOB peLLeHns Bonpoca 0 TOM, YTO criefyeT NoHMMaTh Noa «npobenomy; Takve
pa3nnyHble BO3MOXHbIE A0NYyLLEHNS pasbscHsATCA B pasagene V. B pasgene IV (¢)
HaCTosILLEero aHanmaa nepeyncrieHbl BO3MOXHble NPobenbl, KOTOPbIE UICTPUPYHOTCS
npMMepamMu, O4HaKo cnegyeT umeTb B BUAY, YTO npoben», BOCNpUHMMaeMbli O4HUMU
agpecatamMum HacCTOSALLEro aHanmsa Kak CyLleCTBEHHbIW, MOXeT BooOLLe He pacueHBaTbCA B
KayecTBe TakoBOro M BOCMPUHNUMATLCS Kak HECYLLeCTBEHHbIN ApyrumMu. B cBsA3n ¢ aTum
Lenb AaHHOro aHanmaa npobenoB — onpeaenvTb NOTeHUnanbHble «npobenbi» ans
COAENCTBMSA OUCKYCCUM MO BOMPOCaM MOSIMTUKK, @ HE BbIHECTU OKOHYaTESbHbIE CYXXOEHUS NO
BONpocam, ABNALWMMCS NpeaMeToM Npoaoskatowerocs obcyxaeHums.

19. B yacTtHocTM, Npoben B NpaBOBOW OXpaHe MOXET paccMaTpuBaTbCH Kak XenatenbHas
CuTyauus, a He oba3aTenbHO Kak CUTyaumsl, KOTOpYHo cnegyeT ycTpaHuTb. Obwuin noaxon,
COCTOMT B TOM, YTO HOpMarnbHO OYHKLMOHMPYOLLEe 06LLeCcTBEHHOe AOCTOsHME npeanonaraeT
onpeperneHHble «npobernbi» B MPaBOBOW OXpPaHe Ui BO3HUKAET B pe3yrnbTaTe Takux
«npobenos».

20. B camom o6LemM cMbICie OOHUM U3 BapMaHTOB «npobena» aBnseTcs oTCYyTCTBUE KaKoro
Obl TO HM BbINO NPaBOBOro MexaHU3ma oxpaHbl 3HaHW. [JenCcTByOLMNE MEXaHN3Mbl MPABOBON
OXpaHbl OPUEHTUPOBAHbI HA KOHKPETHbIE POPMbI USTN aCNEKTbI 3HAHUIN N OENCTBYIOT
OrpaHuMYeHHbIM 06pa3oM: Tak, He packpbiTas MHopMaLmsa SOMmKHA OTBeYaTb ONpeaeneHHbIM
yCcnoBusM, 4Tobbl nognexaTb OXpaHe B Ka4ecTBe 0ObekTa KOMMEPYECKOWN TarHbl Unn
KOH(bmaeHUnanLHon nHpopmaLmMm; K TOMy Xe Takad oxpaHa UMeeT OrpaHUYeHHbIN XxapakTep
(Hanpymep, oHa He pacnpoCTpPaHAETCS Ha TPETbUX NKWL, KOTOPbIE NOMYy4YMnn
COOTBETCTBYIOLLME 3HAHMSA HE3aBMCMMO). [103TOMy onpefeneHme «npobena» B OXpaHe MOXeT
0O3Ha4yaTb YTOYHEHME Kpyra 06 beKTOB, NoANeXallnx oxpaHe, 1 onpeaeneHne He
paspeLleHHbIX BUO0B AeNCTBUN TPETbUX NUL, NO3BOSSIOLLIEE TaKMM NULAM 3HaTb, Kakue
WMEHHO AEeNCTBUSA OHU HEe MOryT coBepLUaTb.

I'Ipo6enb| B KOHTEKCTE MHOIoypoBHEBOIro noaxoaa K onpenerieHuno obbema OXpaHbl
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21. Ha csoen gaguatb cegbmon ceccumn MKITP BHecC Ha obcyxaeHne npennoxeHne o
MHOrOypOBHEBOM MOAX0AE K onpeaeneHnio obbema oxpaHbl, COracHoO KOTOPOMY
npaBoobnagaTenam nNonyyarT pasfnnyHble BUAbl UM YPOBHU NpaB Un MOryT NPUMEHSITb
pasnnyHble Mepbl, B 3aBUCUMOCTU OT XapakTepa 1 ocobeHHocTen obbekTa oxpaHbl, YPOBHS
KOHTpONS, KOTOpbIM pacnonaratoT 6eHeduumnapbl, U CTeneHn pacnpocTpaHeHHOCTM obbekTa
oxpaHbl. MHOroypoBHEBbIN NOAXOA O3HaYaeT AMddepPeHLMPOBaHHYIO OXpaHy pasnyHbIX T3
B LUMPOKOM MHTEpBarne OT TPaaUUMOHHbIX 3HAaHMI, JOCTYMHbIX LWMPOKOW Nybnuke, 4O 3HaHUN,
XPaHALNXCA B TalHe, He U3BECTHbIX 3a Nnpedenammn obLMHbI 1 KOHTPONUPYEMbIX
6eHedmumapamun. ATOT Nnoaxon npeanonaraeT, Hanpumep, YTo B OTHOLUEHMM O4HUX B1UAoB T3
(Hanpumep, T3, coxpaHaeMbIX B TANHE) MOTYT NPUMEHATLCS UCKITHOYUTESbHbIE
UMYyLLLECTBEHHbIE MpaBa, B TO BpeMs Kak Ans apyrux sugos T3, koTopble ny6nn4Ho
pacnpoCTpaHeHbl UMW LUMPOKO U3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHLIMU KOPEHHbLIMU
Hapo4amu 1 MeCcTHbIMM obLWMHaMK, 6onee noaxoasaLLen MOXeT OblTb MOAENb NTUYHBbIX
HEeMMyLLLEeCTBEHHbIX NpaB.

22. CnepnyeT OTMETUTb, YTO B KOHTEKCTE MHOIOYPOBHEBOIO NoaxoAa K onpeaeneHunto
o6bema oxpaHbl NPobGenbl, KOTOPbIE MOTYT ObiTb BbISIBNIEHBI HA MEXOYHapOAHOM YPOBHE,
OyayT, No-BMOUMOMY, pasnnyaTbCsi B 3aBUCUMOCTU OT YPOBHSI MX OXpaHbl, Onpeaensiemoro ¢
y4eToM, Hanpumep, Takx MOMEHTOB, KaK XxapakTep U ocobeHHocTn T3, ypoBEeHb KOHTPONS,
coxpaHsieMbli 6eHedmUmMapamm, U cTeneHb PacnpoCTPaHEHHOCTU 3HAHMIAE,

.  CYWECTBYIOWME OBA3ATENBCTBA, HOPMATWBHBIE MNOJIOXXEHNA U
BO3MO>XXHOCTW OXPAHbI

23. OT0T pasgen noceslleH «obasaTtenscTeam, HOPMATUBHBIM NOMNOXEHUSIM U
BO3MOXHOCTAM obecrneveHns oxpaHbl, KOTOpbIE yXXe CyLLeCTBYIOT Ha MeXayHapO4AHOM
ypoBHe». B pamkax HacTosiLero aHannsa getanbHO paccMaTpmuBaloTCs oOpMbl OXpaHsbl,
obecneynBaemMon OCHOBHbIMWU MEXAYHAaPOAHbIMA AOKYMEHTaMu1, JENCTBYIOLLMMU B LIENOM B
obnacTun oxpaHbl UHTENNEeKTyanbHON CO6CTBEHHOCTU, N MeHee AeTanbHO — OXpaHa,
obecrneyrBaemas MexgyHapoAHbIMU AOKYMEHTaMu, AeNCTBYIOWUMN B ApYrMx obnacTtax
MeXayHapogHoro nybnmyHoro npaea M HENOCPEACTBEHHO KacaloLMMUCH TPaaMLMOHHbBIX
3HaHUN N UX oxpaHbl. [Ns KpaTKOCTM N SCHOCTU aHann3a KOHKPETHble NpaBOBble JOKYMEHThI
He paccmaTpmuBalroTca camum no cebe (OHM BCECTOPOHHE PACCMOTPEHbLI B ONYBIIMKOBaHHbIX
paHee matepunanax Komuteta). Kpome TOro, ynoMmHaroTCa pasnuyHbie MexayHapoaHble
npaBoOBble JOKYMEHTbI, BKITIOYas Takne HeaaBHO NPUHATLIE JOKYMeEHTbI, Kak Jeknapaumsa OOH
O NpaBax KOPeHHbIX HAapoaoB, VIHTeprnakeHcKkas Aeknapauusi No reHeTUYeckuM pecypcam
XMBOTHbIX 1 Haromnckui npoTtokosn. OHU UUMTUPYIOTCA UCKIOYUTENBHO A118 UNCTpauumn Toro,
kakve obnacTtvn npeacTaBnAlT UHTEPEC B HACTOsILLLEe BPeMS C TOYKU 3peHns BbipaboTku
MeXAyHapoa4HOW NONMUTUKN. ABTOPbLI HE NbITAITCA aHanM3MpoBaTh NPaBoOBblE TEKCTbI UMK
npuceamneaTtb NOO6OMY TEKCTY Kakon-rnmbo npaBoBOM CTaTyC.

16 Cm. cnpaBouHyto 3anucky k 31-i1 ceccum MKITP 1 cnpaBouHyto 3anucky k 32-i ceccum MKIP, nofrotoBneHHble
WaHom Noccom, Mpepcenatenem MKIMP.
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(a) OxpaHa 8 coomsemcmaeuu ¢ cywecmsyrowumMu Mex0yHapoOHbIMU OOKYMEeHmamu
8 obnacmu uHmersnekmyasnbHol cobcmeeHHocmu

Obuwue 3amevyaHus

24. Y10 KacaeTcs obLien npumeHnmocTu cyuiecteytowero npasa NC k o6bektam T3, TO
no6or odbwmin nogxoa kK oxpaHe aTnx o6bekToB cpeacTesamm VC, Bkntoyas ee
MeXOyHapOo4HbIA acnekT, MoXeT No HeobxoanuMocTn TpeboBaTb pacCMOTPEHMS BOMpoca O
TOM, KaKkvne NpaBOBble MHCTPYMEHTbI 1 MeXaHN3Mbl TPEOYOTCS Ha HaLMOHANbHOM YPOBHE, Kak
OHW JOIMKHbI (PYHKLUMOHUPOBATL M Kakue NpaBoBble U (PyHKLMOHaNbHbIE NpenMyLLecTBa
MOXeT AaTb MeXAyHapPOAHbIN acneKkT C TOYKM 3PeHUs OXpaHbl Ha HAUWOHaNbHOM YPOBHE; NMpu
3TOM criegyeT OTMeTUTb, YTO CUCTeMbl OxpaHbl Npae VC HegocTaTouHbl ANS pelleHns 3agay
OXpaHbl TaKUX LEJNTOCTHbIX 1 YHUKanbHbIX 06beKkToB, Kak T3. [1o HacTosiLero BpemMenn psig
Mep, a TaKkke psa HOPM CyLLECTBYIOLLEro 3akoHogaTenscrtsa B obnactn NC, npusHaBanu
3NeMeHTbl TaKoro TpaauLMOHHOIO Npasa B bonee LWMpOoKoM KOHTEKCTe oxpaHbl. CnegyeT
YYnTbIBaTb M SKOHOMUYECKME acneKTbl Npobnem pa3BuTus, a Takke HeobxoauMoCTb
obecneyveHnsa appeKTUBHOIO y4acTnsi cammx Hocutenen T3 B obecneyeHnn oxpaHbl, Npu
cobntogeHnn NpuHUMNa nonyyYeHnst oT Takux HocuTenen npeaBapuTenbHOro
nHcopmMmpoBaHHoro cornacus. OgHako faxe C y4eTOM BCEro BbILLEN3NOXEHHOrO HOPMbI
CyLLIECTBYIOLLEro 3akoHodaTenbcTBa B o6nactu IC, Bkntovas 3akoHbl O NaTeHTaXx, TOBaAPHbIX
3Hakax, reorpadmMyecknx ykasaHusx, MPOMBbILLNIEHHbLIX 06pasuax 1 KOMMEepP4YECKOM TanHe,

C yCnexom NpUMEHSNNCh ANst 0XpaHbl T3 OT HEKOTOPbLIX (POPM HENPABOMEPHOTO
MCMONb30BaHUS U HE3aKOHHOIO NpucBoeHns?’.

()  lNosumueHasi nameHmMHas oxpaHa T3

YnoMmunHaemble MexayHapoaHble JOKyMeHThl: CornaweHne BcemmpHo Toprosown
opraHu3aLmm no TOproeblM acrnekTam rnpas nHTennekTyansHon cobcteeHHocTn (TPUMC),
[orosop o nateHTHOM koonepauuu (PCT).

25. HecMmoTpsi Ha WMPOKME pasnnyust B MHTeprnpeTauum u NpUMEHEHN Ha HaUMOHaNbHOM
YPOBHE, MeXAyHapOAHble CTaHAapThl MATEHTHOro NpaBa B LENIOM NO3BOSNSOT NPUMEHSITh
MHCTPYMEHTbI NaTEHTHOW OXpaHbl K KOHKPETHLIM MHHOBALMSIM, CO3[1aBaeMbIM B
TPaAMLMOHHOM KOHTEKCTE, NPU YCIOBUM, YTO OHU:

- obnagatoT HOBU3HOM (ABMAIOTCA HOBbIMM);

- obnagatoT nsobpertaTensCkMM YPOBHEM (He ABMNSAOTCS O4EBUOHBIMNY);
- ABNSAKTCA NONE3HbIMU Y NPOMBILLAEHHO NPUMEHUMbBIMU; 1

- B LENoM COOTBETCTBYIOT onpeaeneHunto «n3obpeteHns».

26. Hu oauH 13 3TNX KpUTEPUEB He onpeaeneH B MeXayHapoaHbIX JOKYMeHTax hopmanbHO
W topyuamnyeckm obasbiBalowum 06pa3om. B cBA3M C 3TUM MX NPUMEHEHME K TPaAULMOHHBIM
3HaHWSIM OTKPbIBAET BO3MOXHOCTM LUMPOKON CBOOOAbI TONIKOBAHMS B paMKax HaLMOHANbHOro
3aKkoHoaaTenbCcTBa.

27. LWupokas cBoGoaa nHTEpnpeTaummn CyLecTByeT Npu onpeaeneHnn «M3o0bpeTeHnsi» B
OTNMYME OT OTKPbITUS, YTO, HANPUMeEp, MOXET BbiTb akTyanbHo Ansa T3, koTopble MoryT

17 Cm. ny6nukaumio BOUNC «Protect and Promote Your Culture: A Practical Guide to Intellectual Property for
Indigenous Peoples and Local Communities» (2017 r.), pa3mMeLLeHHyo No agpecy:
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1048.pdf. Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9
«[lMepeyeHb 1 kpaTkoe TEXHUYECKOE NOSICHEHNE B OTHOLLEHWUW PasnuyHbIX )OPM CYLLECTBOBaHWUSA TPaaNLMOHHbIX
3HaHWI», pa3MeLLEeHHbIN NO aapecy:
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf ic_17_inf_9.pdf.
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paccMaTpuBaTbCS Kak OTKPbITUE KaKOro-To NPUPOAHOro NpuHUMNa, a He Kak n3obpeteHne B
cobCcTBEHHOM CMbIcne croBa.

28. Llnpokas ceoboga nHTepnpeTaumm CyLwecTBYeT Npy pPeLLEeHNX BOMpoca O TOM, cregyet
nun paccmatpuBaTb T3 B KayecTBe 0O6beKTa, NAaTEHTOCNOCOOHOro B NpMHLUMNeE, eCnm
TPaAMLMOHHbIE 3HaHWSI NPeACTaBNSAT COOOoM:

- un3obpeTeHue, NpegoTBpaLLeHNE KOMMEPYECKOrO NCMOSIb30BaHNSA KOTOPOro Bbl3BaHO
HeobX0aNMMOCTbLIO OXpaHbl O6LLIECTBEHHOrO Nopsaka UM HPaBCTBEHHOCTU, B TOM
yncne oxpaHbl XXM3HU NN 300POBbS NTIOAEN, XKMBOTHbIX UM pacTEHUA, UNn
HeJonyLLEeHMs cepbe3Horo yulepb okpyxatoLen cpeae, Npy ycrioBun, Y4To Takoe
npeaoTBpaLleHne CBA3aHO He MPOCTO C TeM, YTO UCMOSb30BaHNe N3obpeTeHns
3anpeLaeTcs 3akOHOM COOTBETCTBYIOLLLEN CTPaHbI; UK

- QMarHoCTMYECKUIA, TepaneBTUYECKUA UITN XUPYPrMYECKUA METOL fIeYeHns Nioaen
UINN KUBOTHBbIX;

- pacTeHue UK XXMBOTHOE (UCKNYasa MUKPOOPraHn3Mbl), a Takke B OCHOBHOM
Guonornyeckme NpoLecchl pasBeaeHnst pacTEHUI UK XXMBOTHbIX, KpOMeE
HEBMONOrMYEeCKMX N MUKPOBNOITOrMYeCKNX NPoLIECCOB.

29. lUupokas ceoboaa nHTepnpeTaumm CyLecTByeT Takke B OTHOLLIEHUM NPUMEHEHMS K
TPaAMLMOHHBIM 3HAHMSAM OBbIYHBIX KpUTEPUEB NATEHTOCNOCOBHOCTN, 0COBEHHO KpUTEpUs
HOBM3HbI (CriegyeT N, HanpyMep, cYnTaTb YCTHbIE NpeaaHusl, nepegasaemble 6onee unm
MeHee KOHmaeHumnanbHbIM 06pa3om B pamkax KOPEHHOW U MeCTHOWN OBLLMHbI, packpbiTbiM
YPOBHEM TEXHUKW ANS Lenen onpeaeneHnst HOBU3HbI Kak KpUTEpUs NaTteHToCnocoBHOCTM) U
Heo4YeBMOHOCTN (Hanpumep, crnegyeT N Npy onpeaerieHMn O4eBUAHOCTM CHMTaTh NULO,
NpakTuKytoLee CUCTEMY TPaAULMOHHBIX 3HAHWI, CNeLnanncToM B COOTBETCTBYIOLLEN
06nacTu TEXHUKK).

30. W3 koHcTaTtaumm Toro, 4YTo NMuo, NPaKTUKyLWee TPaaMUNOHHbIE 3HaHKS, pa3paboTano
WHHOBaLMOHHOE peLLeHne, KOTOPOe MOrfo Obl CYMTATLCA NATEHTOCNOCOOHbBIM, TaKKe He
cnegyet ABHbIM 06pa3oM, YTO Takoe NnUo o0bs3aTenbHO noxenaet, YTobbl OHO 6bINo
3anaTeHToOBaHO UMM YTO Y HEero HanayTca Heobxoanmble CpeacTBa Ans NPOXOXAeHUS
npoueaypbl NAaTEHTOBAHMSA; UHbIMK cnoBamMu, ecnn T3 Npu3HatTcst NaTEHTOCNOCOOHbIMU B
NPVHLMNE, 3TO eLLe He 3HAYUT, YTO OHU NameHmytomcesi PakTnyeckn. HenpnmeHeHne
NnaTeHTHOM CUCTEMbI Ha NMPaKTUKE NN peLleHne He NCMNONb30BaTh €€ No TOW NPUYMHE, YTO
obecrneuymBaemas eto hopma oxpaHbl He OTBeYaeT 3anpocam obnagatenen T3, Takke MOXHO
paccmaTpuBaTth B Ka4yecTBe «npobenay» B OXpaHe, JaXe €CliM HEKOTOpble 3fieMeHThl T3
«MNaTeHTOCNOCO6HbI» B CTPOrOM CMbICIie 9TOro NoHATUA. OAHaKo Npy BbINOMHEHUN aHanmM3a
npobenoB MoxeT NnoTpeboBaTbCA pasrpaHndeHne mexay dopmarbHbeiM npobenom B o6beme
BO3MOXXHOW NPaBOBOW OXpaHbl B NPUHLMMNE U pearbHbIM NpobenomM B CMbicne
HEeMncnonb30BaHMSA BO3MOXXHOCTM NOMyYEHUS OXpPaHbl B OTHOLLEHUM KOHKPETHbBIX 35IEMEHTOB
T3; opyrumu cnosamu, onpeaeneHe ctenenn, B KOTopon T3, ANA KOTOPbIX KAKOW-TO BUA
OXpaHbl yXxe obecreyugaemcsi, OXpaHstTca hakmuyecku. MOCKONbKy NnocneaHui BapnaHT
aHanuaa npobernos cBs3aH ¢ 6onbWMM 06 beMOM 3MNNpUYECKOr paboTbl HA MecTax,

B AAHHOM Cry4ae OH He npoBoauncs. Tem He meHee, KomuteT npoBen o6LwmnpHbIe
nccnegosaHus B aton obnactut®lo,

18 Cm., Hanpumep, agokymeHTbl WIPO/GRTKF/IC/5/7 u WIPO/GRTKF/IC/5/8, a Takke o6cnefoBaHUs U BOMPOCHMUKM,
Ha OCHOBE KOTOPbIX OHW BbINKN NOArOTOBEHSI.

19 B ny6nukauum BOUC «Protect and Promote Your Culture: A Practical Guide to Intellectual Property for
Indigenous Peoples and Local Communities» (2017 r.) npuBoasTca ABa NpyMepa NaTeHToB Ha MHHOBALMOHHbIE
peLlueHuns, pa3paboTaHHble Ha ocHoBe T3, BblAaHHbIX NpeAcTaBUTENsAM KOPEHHbIX HAPOAO0B Y MECTHbLIX OOLLMH.

B paHHOM criydae nateHToBanuch He camu T3, @ HOBble U MHHOBALMOHHbIE TEXHUYECKME peLLEeHMS,
pa3paboTaHHble Ha X OCHOBE.
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(i)  3awummnas oxpaHa T3 6 pamkax nameHmMHOU cucmemb|

YnoMmnHaemble MexayHapoaHble JokyMeHThl: PCT, MexayHapoaHas nateHTHas
Knaccudumkaums

31. 3awwuTHas oxpaHa — 3TO Mepbl N0 HEAOMYLLEHUIO HE3aKOHHOM BblAayn NaTeHTOoB Ha
anemMeHTbl T3 nnmn otmeHe Taknx peweHnin. OxpaHa T3 B paMkax NaTeHTHOW CUCTEMbI YaLle
paccMaTtpuBanacb MMEHHO C 3alLUMTHON TOYKMN 3PEHUS, @ HE C TOUKM 3PEHUSA NMO3UTUBHOM
AEATENbHOCTM Mo nony4veHunto nateHToB Ha T3. CyliecTByroLWNe Ha MeXOyHApOAHOM ypOBHE
obsa3aTtenbcTBa, HOPMATUBHBIE NOMOXEHWUS U BO3SMOXHOCTU UMEIOT HEMOCPEeACTBEHHOE
OTHOLLEHWNE K 3almTHOM oxpaHe. OHM BKNOYAOT NPaBoOBbIE N NPaKTUYECKNe 3aLlnTHbIE
Mepbl, NPUHMMAEMbIE B pamKax AENCTBYIOLLEro NaTeHTHOro Npaea, a Takke NpeasiokeHns rno
nepecMoTpy CTaHAAPTOB MEeXAYHapOa4HOro NaTEHTHOro Npasa Af1s YyCTaHOBMEHWS
cneumanbHbIX npoueayp packpbiTUa NPUMeEHUTENBHO K T3 (B CBSA3M C reHEeTUYECKUMHN
pecypcamu).

32. 3awmTHas oxpaHa T3 B KOHTEKCTE CYLLECTBYHOLMX CTaHAAPTOB MEXAYHapOAHOro
naTEHTHOro Npasa BKIOYaEeT creayloLme Mepbil:

- npaBo u3obpeTaTtens Ha ykaszaHue B NaTeHTe B Ka4eCTBE TaKOBOrO,
npegycMoTpeHHoe NapukcKon KOHBEHUMEN;

- BKMKO4YeHVe B MUHMMYM gokymeHTaumm PCT psga ny6nvkaumii, NOCBALLEHHbIX
TPaAMUMOHHBIM 3HaHUAM. JTUM obecrnevmBaeTcs CUCTEMATUYECKUI yyeT
3HauUTENbHOro o6bLema yxe onybMKOBaHHbIX TPAAULMOHHBIX 3HAaHU Ha paHHeW
CTauu XU3HEHHOTO LiMKITa MHOTMX NaTEHTOB U BKIMOYEHNE Taknx 3HaHU B
nybrvKyemble OTYETbI O MEXAYHAPOAHOM MOUCKe A0 nepexoaa NaTeHTHON 3asBKM
Ha HauuoHanbHy daasy;

- nepecmoTp MexagyHapoaHow naTeHTHOM knaccudukaumm B 2006 r., ¢ bonee
LLUIMPOKUM W onpeaeneHHbIM OTPaXXeHNEM B HEM KOHKPETHbIX BUAOB MaTepunanos,
CBSA3aHHbIX C TPAAWLMOHHBIMW 3HAHWUSIMU, @ UMEHHO, «JIEKapPCTBEHHbIX NpenapaToB
HeonpeaeneHHoro coctaea, CoaepXallmx Matepuansl U3 MOPCKUX BOAOPOCTEN,
NULWIAaNHUKOB, rPBOB NN pacTEeHU NN UX NPOU3BOAHbLIX — HAMpPUMep,
TPaAVLMOHHBIX NekapcTBeHHbIX Tpas» (A61K 36/00). 3ToT nepecMoTp o3HavaeT
NpU3HaHWe NHTENMNeKTyanbHOW N TEXHNYECKON 3HaYMMOCTN CUCTEM TPaOULMNOHHBIX
3HaHun. OH NoBbIaeT BEPOATHOCTb BbISABIEHUS peneBaHTHbIX AOKYMEHTOB,
oTHocAwmxcsa T3, npn NpoBeAeHU NaTEHTHOro NOMCKa, 4YTO ByaeT ykpennaTb
NPaKkTU4ECKY0 OCHOBY 3aLLMTHOW oxpaHbl T3.

33. KowmuteT paspabotan cnegytowime cTaHgapTbl U pekoMeHAauun, Kotopble hopMarnbHO
He OTpaXkeHbl B CyLLLECTBYOLMNX CTaHAapTax MexayHapoaHoro NnaTeHTHOro npaea, Ho UMEIOT,
TEM He MeHee, Ba)KHOe 3Ha4YeHne Ans 3aWUTHON OXPaHbl:

- KomuteT yTBEpANN CTaHOapThl 4OKYMEHTUPOBAHWUS TPAL4MULMOHHbBIX 3HAHWUA,
oTpaxarowme HeobxoamMmMocTb hukcauumn n cobnogeHnsa ycnosun goctyna K
[OKYMEHTUPOBAHHbLIM TPaAULMOHHBLIM 3HAHUSAM U UX UCTONb30BaHNA;

20 Cm. pokymeHT WIPO/GRTKF/IC/4/14, pa3veLLeHHbI No afapecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_4/wipo_grtkf ic_4 14.pdf.
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- KomuTteT noaroToBun pekomMmeHaaumm no BonpocamM 3KCnepTM3bl NaTEHTOB, CBA3AHHbIX
¢ T3, npMmMeHeHne KOTOpPbIX CYLLECTBEHHO MOBLICUT BEPOSITHOCTL HEAOMYLLEHUS
Bbla4M HE3AKOHHbIX NAaTEHTOB Ha TPaAAULMOHHbIE 3HAHMSI.

34. Euwe oaHa mepa, npegycMmaTtpuBaemasi HalmoHanbHbIM 3aKOHO4ATENbCTBOM psiAa
CTpaH, HO He 3aKpenreHHas B MeXayHapodHbIX HOpMaX, 3akroyaeTcsi B TOM, YTO B
naTEHTHOW 3asiBke 3asiBUTENb 06513aH packpbiTb MHOOPMAaLMIO, CYLLLECTBEHHYHO C TOYKM
3peHMs NaTEHTOCNOCOBHOCTN N306PETEHNS, BKIOYAs €€ UCTOYHUK.

35. HoBble n gONOMNHUTENbHBIE MHULMATMBLI HanpaBneHbl Ha obecnevYeHne NOIHOro
AOCTyna 3KCNepToB K cywecTByowmnm T3 Nnpy OCyLLECTBIEHNN NATEHTHOIO NOUCKa U
3KcnepTu3bl 4ns opmmpoBaHus 6onee wnpokon 6asbl OLEeHKM naTeHTocnocobHocTn 6e3
cOo34aHusa ycrnoBun, obneryamLmx HexxenartenbHOe packpbiTve U pacnpocTtpaHeHune T3, He
COOTBETCTBYHLLEE HAMEPEHNSIM NEPBOHAYANbHO NPEAOCTABMBLLNX UX JNLL.

(iii)y  TpeboeaHusi 8 omHOWeEHUU pacKkpbIimus, crneyughuyHbie 0ns T3

36. [ns ykpenneHusi 3aWwmTHON oxpaHbl T3 B CMbICIE HEAOMYLLEHNS BblOa4yn NaTEHTOB Ha
n3o0bpeTeHunsi, ocHoBaHHble Ha T3, KOTopble He 06naaalT HOBM3HOWM MM B OTHOLLEHUN
KOTOpPbIX HE NOMy4YeHo NpeaBapuTenbHOro MHAPOPMMPOBAHHOIO COrnacus Unu He
obecneuynBaeTcsl cnpaBeanMBOE COBMECTHOE MOSb30BaHNE Bbirogamu OT UX MCMONb30BaHMS,
psig cTpaH NpeaycMOTPENn B CBOEM HaLMOHANbHOM 3aKOHOA4ATENbLCTBE HOPMbI, TpedytoLlne
NPUMEHEHUs crneumanbHbIX OPM PacKpbITUS, KacatloWMXCs TPAAULMOHHBIX 3HAaHUIA U
reHeTU4YeCcKMX Unm GMoNorMYeckux PecypcoB, UCMOMb3yeMbIX B 3asBNSAeMOM M306peTeHnn??,
B pamkax BTO n BOUNC BHeceH uenbin psg npeanoxeHnin o6 ycoBepLleHCTBOBaHNN
CTaHOapTOB MEeXAyHapoaHOro NaTeHTHOro Npaea Angd ydeta Takmx TpeboBaHuii B OTHOLLEHUN
packpbITna. Takune MexaHusmbl NpeacTaBnaoT coOom BaxxHy0 hopMy 3alLMTHOM OXpaHbl T3
M NOTOMY CyLLECTBEHHbI AN AAHHOro aHann3a. Ha cerogHswHWi AeHb HU OAMH U3 HUX He
MPVHAT Ha MeXAyHapoAHOM YpPOBHE B (DOpME Hopuanyeckn 06s3biBaloLLEro AOKYMEHTa?,
OAHAaKO B TeKCTEe BOHHCKMX PYKOBOAALLMX NPUHLUMOB, KOTOPbIE HE UMET 00s3aTEeNbHON
CWIbl, HO MOTYT CYMTATbCS B KOHTEKCTE HACTOALWEro aHanm3a «HOpMaTUBHbIMN
NOSTIOXKEHUSAMUY» UIN «BO3MOXXHOCTAMM», [loroBapmBatowwmmcs ctopoHam KBEP pekomeHayeTcs
OLIeHMBAaTb LenecoobpasHOCTb NPUHATUS:

- Mep, NpeaycMaTpuBaloLWmMX packpbiTMe B 3asiBKax Ha perncrpaumio npas
WHTEeNNeKTyanbHOM CO6CTBEHHOCTN CTPaHbl NPOUCXOXAEHUSA rEHETUYECKNX PECYPCOB U
MecTa NPOUCXOXAEHNS TPAAULMOHHbBIX 3HAHUI, MHHOBALMIA U NPaKTUKN KOPEHHbIX 1
MECTHbIX OOLLMH.

37. Psag «HOpMaTMBHbIX NOSTIOXEHUIA» U «BO3MOXHOCTEN» OblfT AOCTATOYHO AeTanbHO
pacCcMOTPEH B [IBYX UCCregoBaHusiX, npoeaeHHbix BOMC no nHuumatuee KBPZ,

38. Kpome TOro, otTMeyanocs, 4To B BOHHCKMX pyKOBOASALMX NPUHLMNAX aTa Mepa
paccMaTpuBaeTCs B CBSA3M C LerbiM pagoM APpYrux NpaBoOBbIX U aAMUHUCTPATUBHbBIX Mep U
WHCTPYMEHTOB perynvpoBaHus, KacarLmMXcsl Nonb3oBaTenen reHeTUYEeCKUX pecypcos, B
YaCTHOCTW, MEXaHN3MOB UH(POPMNPOBAHNS NOTEHUMarNbHbIX Nonb3oBaTenen o6 nx
06A3aHHOCTSX B CBA3M C AOCTYMNOM K reHeTUYeCKUM pecypcam, Mep, NMPU3BaHHbIX

21 Cm. ny6nukaumio BOUC «Key questions on patent disclosure requirements for genetic resources and traditional
knowledge», 2017 r., pasmeLleHHyt0 No agpecy: https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1047.pdf.

22 HaroncKui MPOTOKOI HEe COAEPXKUT HUKaKUX YNOMUHAHWN, KacatoLmxcst TpeboBaHuii B OTHOLLEHUU PacKpbITUS
WHopMaLun.

23 9Tn uccnenoBaHus onyGMKOBaHbI N0 CreayowUM agpecam:
https://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_32/wo_ga_32_8.pdf u
https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf.


https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1047.pdf
http://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_32/wo_ga_32_8.pdf
http://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf
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NpenaTCTBOBaTb UCNOMNb30BAHMIO rEeHETUYECKUX PECYPCOB, NonyvyaemMblx 6e3
npeaBapuTeNibHOro MHPOPMMPOBAHHOIO cornacus [loroBapusatoLLen CTOPOHbI,
NPeAoCTaBnAoLLEN Takne pecypchbl, COTpyAHMYecTBa [loroBapmBatoLLMXCa CTOPOH B 6opbbe
C npegnonaraemMbiMy HapyLLeHUsIMU CcorfalleHnii o 4OCTyrne U COBMECTHOM NOSib30BaHUU
Bblrogamu, cuctem gobpoBonbHOM cepTudmKaumm ans ydpexneHun, codnogaowmx
npasuna Joctyna n COBMECTHOrO Nnorib30BaHUA BbIro4aMu, a Takke Mep no npeceyeHumto
He406GpPOCOBECTHON TOProBOW NPakTMKK?. Kak npaBuno, Takne mepbl MPSIMO HE CBSI3aHbl C
3aKoHOAaTEeNbLCTBOM U NMPaKTUKOW B 061acTu MHTENNeKTyansHon COGCTBEHHOCTU, XOTA
6opbba NpoTnB He[OBPOCOBECTHOM KOMMEPYECKON NPaKTUKM B ONPeAeneHHON CTeNneHu
OCYLLECTBIAETCA Ha OCHOBaHMM 3aKOHOB 0 6opbbe ¢ He[OBPOCOBECTHOM KOHKYPEHLUMEN
(paccmaTpuBaembix B HAcTosiLLEM aHanm3e nNpobernoB kak oTaenbHas Tema).

39. BbickasbiBanucb, B TOM YMCie B KOMMEHTapuUsaX K npeablaylemMy BapuaHTy HacTosLero
npeaBapuTenbHOro aHanmaa npobenos, CyLwecTBEHHO Pa3NnYHble MHEHUS OTHOCUTENBHO
HEeob6X0ANMOCTHM U LLeNecoodpasHOCTN Taknx TpeboBaHUM O packpbITU MHpopMaL MK,
KOTOpble kacanuchb 6bl Tonbko T3, a Takke No NoBoAy TOro, cneayeT N cYnTaTb camo
YyNOMMHAHWE TaknX NOMOXEHUM Cy>KOeHMEeM OTHOCUTENBHO ero LenecoobpasHocTn. B pamkax
HacTosLWwero aHanmsa npobenoB He JaeTCA HUKAKOM OLEHKM Takmx TpeboBaHui C TOYKN UX
LEeHHOCTM ANd uenen perynnpoBaHuns, O4HAKO Npu pacCMOTPEHMM 3TUX BOMPOCOB, KOTOPOE
NPMBOAUTCA HUXKE 0OBEKTMBHOE, DaKTUYECKOEe OTCYTCTBME MEXAYHAaPOL4HOro cTaHaapTa BCé
Xe KBanudmumpyeTcsa Kak hopmarnbHbIA «pobeny, NOCKONbKY peyvb aeT 0 POpPMe OXpaHbl,
NCNonNb3yemMon psiaoM CTpaH, HO OTCYTCTBYIOLLEN B COCTaBE MeXAyHapO4AHOW HOpMaTUBHOM
6asbl.

(iv) Hepackpbimbie T3

YnomMuHaemble MexayHapoaHble JOKYMEHTbI: [apwbkckas KOHBEHUMSI MO OXpaHe
npombiwneHHon cobeTBeHHocTH (Mapwkckas koHBeHuwmst), Cornawenne TPUMNC

40. Ecnwn T3 He packpbiBanucb nyénunyHo, oHM MoryT nognagatb nog gencreve
CYLLIECTBYIOLNX MEXAYHAPOAHbIX CTaHAAPTOB, PErynmpytoLwmnx oxXxpaHy HepackpbITON Unu
KOHbmaeHumnansHon nHgpopmaumm. CornacHo obwmm mMexgyHapoaHbIM MUHUMAabHbIM
cTtaHgapTam, yctaHoBneHHblM Cornawennem TPUMC BTO, 4To6bl 6b6ITb 06 bEKTOM OXpaHbl,
MHdOpMaLMS OOSKHa:

- ObITb KOHPUAEHLUMAMNBHOW, B TOM CMbICIe, YTO OHa B LENIOM UIN B €€ KOHKPETHOM
KOHUrypauum n coctaee, He aBnseTca obLemn3BecTHOM Uy 4OCTYNHOW AN nuy,
TEX KaTeropum, Kotopble 06bIYHO MMEIT 4eNno ¢ No406HON MHAOPMaLMEN;

- npeacrtaBnAaTb KOMMeEpP4YeCcKyto LEHHOCTb B CcuUny CBOEMN KOH(*)VID,GHLI,I/IaJ'IbHOCTI/I; n

- BblTb 06GBHEKTOM NPUMEHEHMUS NNLIOM, NPABOMEPHO KOHTPONMPYOLLMM 3TY
NHGOPMALIMIO, MEP MO COXPaHEHMUIO €€ KOHPUAEHLMANBHOCTN, ABMNAOLLMXCA
060CHOBaHHbLIMW B KOHKPETHbIX 0OCTOATENLCTBAX.

41. OxpaHa pacnpocTpaHsieTcsi Ha MHOPMaLMIO, «pacKpbiBaeMyto, NonyYaemMyr 1nm
ncnonb3yemyto apyrumm nuuamm 6es [ux] cornacus cnocobom, NpoTUBOpeYaLLMm YeCTHOM
KOMMEpPYECKON NPaKTUKE», KOTOPbIA ONpeaensieTcs Kak BKIYaLWMN «kak MUHUMYM Takue
[AEeNCTBUSI, Kak HapyLLeHWe YCroBUiA OrOBOpa, HapyLLEHNe [OBEPUS UK MOOLLPEHNE K
HapyLUEHMWIO JOBepUs, BKIoYas NprobpeTeHne 3akpbiTon MHopMaLMN TPETBMMU NULLaMN,
KOTOpPbI€ 3HaNM UNN He BbISICHUNWN BCreacTBue rpy6oi HeBPeXHOCTH, YTo NpUobpeTeHne

24 BOHHCKMe pyKoBoasALMe NPUHLMMLI, NYHKT 16(d).
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Takon MHGopmaLmm npegnonarano Takne genctsus». B npuHUmMne 9TO cnpaBeanueo ans
3HaAUYUTENBHOM YacTn TPAAULMOHHBIX 3HAHUIN, NOCKOSTbKY haKTUYECKY0 KOMMEpPLManu3auuo
T3 yacTo ocyLecTBMSET He N1Lo, NepBbIM Mony4YMBLLee JOCTYN K nHdopmauum, a
KOMMEpYECKME 1 NPOMbILLIIEHHbIE KOMNAHUK, C KOTOPMW OHO B3aUMOAENCTBYET.

42. 3OTOT MeXayHapOAHbI CTaHOapT XapakTepusyeTcsl Kak CpeacTBo «obecneveHus
3abeKTUBHOM OXpaHbl OT HeA4OOPOCOBECTHOW KOHKYpPEHLMMK, NpeaycMoTpeHHon ctatben 10bis
Mapwxckon koHBeHUMN (1967 r.)». CpoK oXpaHbl ABNSIETCS NPaKTUYECKN HEOTPaHMYEHHbIM,
€CNU NPoJOomKaloT COXPaHATLCS COOTBETCTBYIOLLME YCMOBUS (Hanpumep, oxpaHa npekpawiaeT
cBOe gencrtame nocne nyGrnmyHOro packpbiTMa 3HaHUM Ux obnagartenem).

43. OueBWAHO, YTO ITOT MEXAYHAPOAHbI CTaHAAPT NPUMEHUM K 3HAYUTENBHOW YacTu
TPaAMUMOHHBIX 3HAHWIN, HO CTOSb XEe 04EeBMAHO, YTO 3HAUYUTENbHAsA NX YacTb He OyaeT
nognagatb nog ero gencreune. o noBogy NPUMEHEHWs 4AHHOMO cTaHaapTa Mormu Obl
BO3HWKHYTb, B YaCTHOCTW, CrieayoLlmne Bonpochl:

- B KaKkux criyqasax T3, packpbiTble B paMkax onpeaeneHHon TpagnuumoHHOM OOLLMHBI,
NPOAOSKAIOT CYUTATBCA «TaWHbIMN»?

- KakoBa BO3MOXHasi porib TPAAMLMOHHOIO NpaBa unv obblvaes ObLLNHBI B
onpegeneHnn Toro, BeINOSTHAKTCS N YyCNoBus NpegocTaBneHnsa oxpaHbl? (Tak,
Hanpumep, B pelleHun no geny «Foster v Mountford»2®, koTopoe 4acTo uutupyeTcs
B KomuteTe, TpagnumnmoHHoOe NpaBoO KOPEHHOW OBLWHBI BbINIO NPU3HAHO
A0CTaTOYHbIM ANs NpM3HaHNUs 06s3aTenbCcTBa COXPaHEHMS KOHPUOEHUNANbHOCTW);

- BygyT nn 3HaHUS, KOTOpble HE NPEeACTaBnAT ANA OO MHBI KOMMEPYECKOM
LEHHOCTW, HO NPeACTaBnSOT A8 HEe AYXOBHYI U KYNbTYPHYHO LE€HHOCTb, No-
NpexXHeMy OXPaHATLCA B Criydae, ecnun TpeTbe NN U3BNeKaeT N3 HUX
Kommepyeckyto Bblrogy? WHbiMu cnoBamu, ecniv obwimHa xpaHut T3 B TanHe no
npuYMHaMm OyXOBHOIO Xxapakrepa, He CBA3aHHbIM C KOMMEPYECKMMN NHTEPECaMU, U
AaXe aKkTUBHO OTBepraeT NAaet UX KOMMepPYECKOW OLeHKN, ByayT fiv OHK no-
NPexXHeEMY OXPaHATLCA B Ka4eCTBEe HepacKpbITON nHopmaunumn?

44. TlocKkonbKy 3TOT CTaHOAPT ABMSETCA MUHUMArbHbIM, CYLLLECTBYHOT BO3MOXHOCTMU
npuMmeHeHus 6onee obLWMX POPM OXpaHbl B pamKax HaLMOHaNbHOro 3akoHo4aTeNbCTBA,
korga, Hanpumep, T3, pacnpocTpaHsBLLUMECS TONbKO BHYTPU KOHKPETHOWM OOLLUHBI,
NPU3HAKTCA HE PacKPbITbIMU U, KaK CNeAcTBMe, noanexawimmm oxpaHe. CyuieCTBEHHbIM
(haKTOPOM MOXET TaKKe CYMTaTbCsl AYXOBHANA U KynbTypHasa LLlEHHOCTb 3HaHUI (korga ogHowm
TONbKO KOMMEPYECKOM LIEHHOCTU TPAANLMOHHbIX 3HAaHWUI MOXET ObITb HE4OCTATOYHO ANs
NPU3HaHNA UX NOANEXaLUMM OXpaHe); MOXET Obl Takke Npu3HaBaTbCA POSfb TPAAULNOHHOIO
npasa 1 obblyaeB o6LWMH (HanNpMMep, Npu onpegeneHnn «pasyMHbix Mep aAnga obecneyeHus
OXpaHbI»).

25 Cwm., Hanpumep, «IP Needs And Expectations Of Traditional Knowledge Holders: WIPO Report on Fact-Finding
Missions (1998-1999)», BOUC, 2001 r., cTp. 75.
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(v) HedobpocosecmHasi KOHKypeHUUsI

YnomuHaemble MexayHapoaHble JOKYMeHTbI: [Mapukckan koHBeHUus, CornalleHve
TPUMC

45. [Mapmxckas KOHBeHLUMS npegycMaTpmBaeT «3(PeKTUBHYIO 3auTy OT
Heo6pOCOBECTHON KOHKYPEHLUMY», YKa3blBas, YTO «[a]JkTOM HeJoBpPOCOBECTHON KOHKYPEHLUN
CUMTAETCHA BCAKUMA aKT KOHKYPEHLMW, NPOTUBOPEYALLNIN YECTHBIM 0Obl4asM B NPOMbILLNIEHHbIX
M TOProBbIx Aenax». Takum ob6pa3om, 3TO NOHATUE HeJoBPOCOBECTHON KOHKYPEHLIMM
cchopmynmnpoBaHo B 00LLEM BMAE, XOTS Npu 3TOM ocoboe BHMMaHue obpaliaeTtca Ha
cnegywowine Buabl 4eNCTBUR:

- [AencTBUsi, co3falolime BO3MOXHOCTb CMELLEHUS C NpeanpusaTuem, NpoayKumen nnm
MPOMBILLSIEHHOW U TOProBON AesTEeNbHOCTbIO KOHKYPEHTA;

- JOXHble YTBEPXKOEHUS NMPU OCYLLECTBINEHUN KOMMEPYECKOW AeATENBHOCTH,
AVcKpeauTupytoLme npeanpusitue, NpoaykTel UM NPOMbILLIEHHYHO UM TOProByto
AEeATeNbHOCTb KOHKYPEHTa;

- yKasaHus Unu yTBEPXXAEHWS!, KOTOpPble MOryT BBECTM OBOLLECTBEHHOCTL B
3abnyxaeHne OTHOCUTENBHO XapakTepa, crnocoba N3roToBMNEeHUs, CBONCTB,
NPUrOAHOCTU K MPUMEHEHMIO UMK KONNYECTBa TOBAPOB.

46. 3O1m 6Gonee ToYHbIE onpeaeneHns HegobpOCOBECTHON KOHKYPEHLNN MPUMEHUMbI,
Hanpumep, K 4eNCTBMAM MO KOMMepLUManm3aumm n3genumn, co3gaBaemblx Ha ocHose T3,
KOTOpbIE BblOAKTCS JIOXXHBbIM 06pa3oM 3a NOANUHHbIE N3OENNS KOPEHHON NN MECTHOWN
0OLWMHBI, HE ByAy4YMn TakoBbIMU, CO30aKT BO3MOXHOCTb CMELLEHUSI C HAMW UNW BReYaTneHme
ogobpeHns Taknx N3genuim Unn nx N3roTOBNEHNs Takom OBLLIMHON, BO3HMKAKOLLEE B
pesynbTate obMaHa unu cMmeLLeHnsa?®,

47. OpaHa 13 BO3MOXHbIX TPAKTOBOK 3TUX MEXAYHapPOAHbIX CTaHAApPTOB (KOTOpble Takke
BBOAATCA B gencteue Cornawenvem TPUNC) coctomT B TOM, YTO OHM MOrnn Bbl oxBaTbliBaTb
Bonee WMpoKn Kpyr OpM OXpaHbl, HE CBOASLLMUXCA K NpefoTBpaLLEeHN0 AENCTBUN,
CBSA3aHHbLIX CO CMELLEHNEM, NTIOXKHBbIMWN 3aBEPEHNAMMU UMW LE30PUEHTMPYHOLLUMM
YTBEPXXOEHUAMM, NPUBEOEHHbIX BbILLE B KAYECTBE NPMMEPOB. B 0gHOM M3 KOMMEHTapPUEB K
9TOMY MOSIOXKEHMIO FTOBOPUTCS:

Kaxxgasa ctpaHa onpegensieT cogep)XaHne NoHATUS « KOHKYPEHLMM» UCXOAS U3 CBOEro
COBCTBEHHOrO MOHNUMAHWS: CTPaHbl MOFYT PacnpOCTPaHATb NOHATUE
«HegobpOCOBECTHOM KOHKYPEHLNN» HA OEWCTBUS, HE ABMAOLINECS KOHKYPEHLUMEN B
Y3KOM CMbICIe CroBa... BCAKMI akT KOHKYPEHLUN OOMKEH CUNTATbCA akTOM
Heao6pOCOBECTHON KOHKYPEHLIMW, €CNN OH NPOTUBOPEYMT 0ObI4aAM YECTHON
NPOMBbILLNEHHON UNW TOProBOW NPaKTUKU. [aHHbIN KpUTEpPUin HE orpaHNYMBaeTCs
00bl4asiMM YECTHOM NPaKTUKK, CYyLLECTBYIOLLMMWN B CTPaHe, rae ucnpalnBaeTcsa oxpaHa
OT HegobpocoBeCcTHON KOHKypeHuun. CyaebHble N agMUHUCTPATMBHbBIE OpraHbl TAKon
CTpaHbl AOSMKHbI ByayT yunTbiBaTh U 06bIMaN YECTHOWM NPaKTUKK, CYLLECTBYIOLINE B
MexayHapogHou Toproene. Ecnu cynebHbin nnn agMMHUCTPATUBHBIN OpraH CTpaHbl, B
KOTOPOWM MCNpaLLMBaETCs OXpaHa, KOHCTaTUPYeT, UTO obxanyemblin akT NPOTMBOPEYNT
06bl4asM YeCTHOM NPOMBILLIIEHHOW U TOProBOW NPaKTMKN, OH 06a3aH ByaeT cuntaTb
AaHHbIN aKT akTOM He40BpOCOBECTHON KOHKYPEHLUMEN U NPUMEHUTL CaHKLUKN U

26 Cm. Mpumepsl, npuBoanMble B nybnukaunm BOUNC «Protect and Promote Your Culture: A Practical Guide to
Intellectual Property for Indigenous Peoples and Local Communities», cTp. 57.
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npaBoBble CPeaAcTBa, NpeayCMOTPEHHbIE €r0 HaLMOHanNbHbIM 3akoHoAaTenbCcTBoM. Mog
YNOMSIHYTbIE KpUTEpUM MOryT NnoAnaaaTh camble pas3nuyHble AencTBusa?’.

48. Takum obpa3oM, JaHHOE MOMOXKEHNE MOXHO TONKOBaTb Kak BKMOYatoLee oxpaHy 1 oT
APYrnx (oOpM UCMONb30BaHUS TPAAULMOHHBIX 3HAHUI, KOTOPbIE CYATAOTCS
NpoTMBOPEYALLMMM YECTHOWN NpakTuke. Takke BCerga ecTb BO3MOXHOCTb NpedyCMOTPETL B
HaUMOHarNbHOM 3aKoHOAaTENbCTBE, YTO akTbl HeOOPOCOBECTHOM KOHKYPEHLIMM MOTYT
BKIOYMaTb HEOCHOBaTeNbHOe oboralleHne 3a CHeT UCMONb30BaHUS TPAAULMOHHBIX 3HAHWUIA 1
N3BrieYeHne KOMMEPYECKOM BbIrOAbl U3 HE3aKOHHO NpUoGpeTeHHbIX T3.

49. Bo MHOrmMx HaumnoHarnbHbIX 3aKoHax 0 6opbbe ¢ HegobPOCOBECTHOM KOHKYPEHLNEN
npeaycMaTpuBaloTCs Mepbl NpeceyeHns n pyrux hopmM KOMMEpPYECKOro NoBeaeHus, Kpome
AEVCTBUI, BbI3bIBAKOLLNX BO3MOXHOCTb CMELLEHMS, NN NOXHbLIX/AE30PUEHTUPYIOLLMX
yTBepxXaeHun. OHM KacarTcAa 1 Takon HedobpoCoOBECTHOW AEMNOBOW MPaKTUKN, Kak
yCTaHOBJSIEHNE MOHOMOSNI, a Takke apyrne opMbl UCNONb30BaHNUS TPAANLMOHHBLIX 3HAHWN,
KOTOpble MOryT paccMaTpMBaTbCA Kak YeCTHas, HO He cnpaBeniMBas KOHKYpeHUmMs —
HanpuMep, UCKYCCTBEHHOE 3aHWKEHWNE LIEH C LIeNb0 Pa3opeHUs KOHKYPEHTOB.

(vi) OmnuyumernbHbie 0603Ha4YeHus

YnoMmnHaemble mexagyHapogHble gokymeHTol: Cornawenue TPUMMC, Magpuackoe
cornatleHue n npotokon, JinccaboHckoe cornatleHne 06 oxpaHe HaMMeHoOBaHUIA MecT
npoucxoxaeHus, MNapmxkckaa KOHBEHLMS

50. OxpaHa oTNN4YNUTENbHbIX 0603HaYEeHUI B COOTBETCTBUM C MEXAYHAPOAHLIMU
[IOKyMEHTaMMn pacnpocTpaHsieTcs Ha:

- OOblYHbIE TOBaApHLIE 3HAKM (BKNOYAsA 3HaKM ODCNYXMBaHUSA);
- cepTuUKauMOHHbIE N KONMEKTUBHbIE 3HAKW;
- reorpaduyeckmne ykasaHus.

51. Takas oxpaHa He obecneymBaeT OXpaHbl 3HAHUIN Kak TakoBbIX. OAHAKO OHa MOXeT
obecneynTb ee KOCBEHHO, NPU NOMOLLM CPeACTB OXPaHbl OTNINYUTENbHbBIX 0603Ha4YeHUN,
CMMBOJIOB, OPHaMEHTOB 1 reorpaduryecknx ykasaHun, a Takke NnoaTeepXxaeHnn ogobpeHmsa co
CTOPOHbI OOLLUMHBI MK cepTUUKATOB NOAMMHHOCTW, KOr4a OHU NPUMEHSAIOTCA ANg
MapKUPOBKM MPOAYKTOB M YCIYr, OCHOBAHHbIX Ha TPagULMOHHBLIX 3HAHUSIX NN UX
MCNONb30BaHUMW.

52. Takue otTnnuuTenbHble 0603HaYEHNS MOTYT Takke NMosyYnTb 3aLLUTHY0 OXpaHy npu
MOMOLLM TaKMX NPaBOBbIX MEXaHM3MOB, 0COBEHHO NyTeM o6XanosaHus Unyu ocnapveBaHus B
cyAax perncrpauuin, paBHOCUIbHbIX BBOASLLEMY B 3abnyxaeHne nnu obmMaHHoMy
MCNOMb30BaHWUIO 3HAKOB, CUMBOJIOB, CIIOB UNN reorpaddnyecknx ykasaHui, cBsidaHHbIX ¢ T3%,
MexayHapoaHble cTaHaapTbl MOTYT NPUMEHATLCA Ans obecneveHns oTkasa B permctpaumm
WNW NPU3HaHWUA HEAENCTBUTENbHBIMY 3HAKOB, NPOTUBOPEYALLMX MOpanu Unm obLLecTBEHHOMY

27 T.bogeHxayseH, PykoBoAcTBO Mo NpyMeHeHuo Mapuxckoi KOHBEHLMM NO OXpaHe NPOMbILLNEHHOM
cobcTtBeHHOCTM (1968 T.), cTp.144 (CHOCKM OMyLEHbI).

28 Hoeasi 3enanamsi u AHackoe Coo6LLECTBO NPUHSNM creumarbHble NONOXEHNs, He AOMYCKaloLLIMe perucTpaumm
TOBAPHbIX 3HAKOB, BKITOYAIOLLMX HA3BAHWNS UMW BbIPAXXEHWUS KyNbTYPbl KOPEHHbIX HAPOAOB, KPOME TeX Cryvaes,
Korga 3asiBKM Ha perncTpauuio TOBapHbIX 3HAKOB MNOAAIOTCA NPeACTaBUTENSAMWN KOPEHHbIX HAPOAOB UMK APYTMU
nuuamu ¢ nx cornacusi. CM. 4ONOMHUTENBHY MHOPMaLMO B MpUMepax, NPUBoAMMbIX B nyGnuvkauun BOUNC
«Protect and Promote Your Culture: A Practical Guide to Intellectual Property for Indigenous Peoples and Local
Communities», cTp. 44.
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nopsaky. B HekoTopbIx cnyyasix Takue 3anpeTutenbHble AeCTBUSA UCNONb30Banuch Ans
obecrneyvyeHuns oTkasa B permcTpaumm Unm aHHynMpoBaHUs perncTpaumm ToBapHbIX 3HAKOB,
KOTOpble MOrnu Obl GbITb OCKOPOUTENBHBIMU ANA KOPEHHBIX OOLLUH NO KYNbTYPHLIM UK
AYXOBHbIM MpMYnHaM (BOMPOCHI 3alMTHOM oxpaHbl TBK B pamkax cMCTEMbI OXpaHbl TOBAPHbIX
3HaKOB paccMaTpuBaloTCA B YTOYHEHHOM BapuaHTe aHanvaa npobenos B oxpaHe TBK?®,

(vii) lpaso npombiwrneHHbIx 0bpa3yose

YnoMmunHaemble mexayHapoaHble JokyMeHThl: CornaweHue TPUMC, bepHckas KOHBEHLNS,
["aarckoe cornawleHne o MexayHapogHOM OENOHNUPOBAHMM NMPOMBbILLNEHHBLIX 06pa3sLoB,
Mapwxckaa KOHBEHLMS

53. OxpaHa 006pa3suLoB He KacaeTCcs CooepXXaHnsl 3HaHUIM Kak TakoBOro 1 B GonbLuen
CTEeNeHn CyLecTBEHHa 4115 OXpaHbl TPAOULMOHHBIX KyTbTYPHbIX BbIpaXXeHurn, Yem ans
oxpaHbl T3 (CM. yTOMHEHHbIN BapuaHT aHanm3a npobenos B obnactn TBK, gononHsowmmn
AaHHbI aHanun3). TeM He MeHee, MexayHapoaHble CTaHAapThl B 0611acT oxpaHbl 0b6pa3uoB
MoryT obecneunBaTtb onpefeneHHble Buabl KOCBEHHOW OXpaHbl HEKOTOPbIX T3, 0COGEHHO B
Tex cny4vasix, korga obpasLbl TECHO CBSI3aHbl C KakoW-TO KOHKpPETHOM cuctemon T3, Hanpumep
CO CnNocoboM M3roToOBMNEHMS OPYyaAUN, My3blKarlbHbIX MUHCTPYMEHTOB UIK KyCTapHbIX U3AENUNA.
OxpaHa npegycMoTpeHa Ans NpoMbILNeHHbIX 06pa3uoB, KOTOPbIE ABMSITCA HOBbIMU UMK
OPUrMHanNbHbIMKU, OAHAKO BO3MOXXHO MCKITHOYEHME oXpaHbl 06pas3uoB, 00ycrnoBneHHoe
rnaBHbIM 06Pa30M TEXHUYECKMMWN NN PYHKLMOHANBbHLIMU COOBpaXKeHNSIMI.

54. B pamkax pa3paboTku npoekTta [loroBopa 0 3akoHax No NpOMbILLIEHHBIM 0bpasuam psig
rocyfapcTB-4fIeHOB BHEC NPeanoXeHne o ToM, YTobbl NpegycmaTpmBaTh TpeboBaHme
packpbITUA B 3asiBKe NponcxoxaeHns nnmn nctodnnka TBK, T3 nnun buonormyeckunx/
reHeTUYECKMX PECYPCOB, UCMOSb30BaHHbIX MPU CO3A4aHUN NMPOMBbILLNIEHHOrO obpasua nnm
BXOASALLMX B ero coctas®®.

(viiiy Aemopckoe npaso u cMexXHbie rnpasa

YnoMmnHaemble MexayHapogHble gokymeHTbl: Cornawenue TPUTC, bepHckas KOHBEHLUS,
Horosop BOUC no ncnonHeHmsam u poHorpammam (OND)

55. ABTOpCKO-NpaBoBas OXpaHa kacaeTcs (popMbl BbipaXXeHUs U He 3aTparmBaeT
cofepXaHus 3HaHW Kak TakoBbIX; B CBSI3W C 9TUM OHa bonee cylecTBeHHa A5 OXpaHbl
TPaAMLMOHHBIX BbIpaXEHUIN KynbTypbl, 4em Ana oxpaHbl T3 (cM. aHanu3 npobenos B obnactu
TBK B pokymeHte WIPO/GRTKF/IC/37/7). Tem He MeHee, MexayHapoaHble CTaHaapThbl B
obnacTn aBTOPCKOro npaBa U CMEXHbIX NPaB MOXHO paccMaTpyBaTh B KA4eCTBE O4HOMO U3
crnocoboB obecneyeHnss KOCBEHHOM oxpaHbl T3. B 4YacTHOCTW, aBTOpCKOE NpaBo MOXeT
NPUMEHSITLCS B OTHOLLEHMU onucaHui T3, BKNOYEHHbIX B 6a3y AaHHbIX, a TakkKe KOMNUASLUi
T3, KOTOpble OXPaHSTCA B Ka4eCTBE KOMNUMALUA B TOM Cryvae, eCrnv OHV NPeacTaBnsaoT
cobor «no Nnoabopy 1 pacnosioKeHN0 MaTepuarnos pe3ynbTaT UHTENNEKTyarnbHOro

29 NokymeHT WIPO/GRTKF/IC/37/8, MpunoxeHue: YacTb II: «3HayeHne TepMmuHa "npobens"», n. 35; yacTb IV A:
«MecTHble 1 TpaaULIMOHHbIE Ha3BaHWs, CIIOBa M CUMBOIbI», M. 63; yacTb |l B: «MecTHble u TpaauLMOHHbIE
Ha3BaHWsi, CroBa 1 CUMBOIbI», M.N. 75-79; n yacTb IV D: «/cnonb3oBaHWe OTNNYUTENBHBIX 3HAKOB U NMPUHLMNOB
60pbObl ¢ HeOOPOCOBECTHON KOHKYPEHUMEN AN NPOTUBOAENCTBUS HEMPABOMEPHOMY NPUCBOEHUIO penyTaLmu,
accouuupytowerica ¢ TBK ("ctunga" TBK)», n. 119.).

30 SCT/35/2.
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TBOpYecTBa». OfHaKo Takasi KOCBeHHasi oxpaHa T3 ¢ MoMoLLbo aBTOPCKOro npaea He
pacnpocTpaHsieTcs Ha cogepkaHve T3 kak TakoBbIX, M MO3TOMY TPETbM N1La MOryT
MCMONb30BaTb TEXHUYECKME 3HAHMS U HaBblKM U OCHOBHOE coaepkaHune T3 gaxe B TOM
criyyae, eCrnv OHM BKIOYEHbI B 6a3y AaHHbIX, OXPaHSEMYO aBTOPCKMM MPaBOM.

56. Kak npasuno, ecnu T3 npuHumatot popmy TBK, oxpaHa TBK MoxeT cumtaThCs
KOCBEHHOW oxpaHon T3 (Hanpumep, 3ByKO3anucb TPaanLUOHHOIO UCMNOSTHEHWS,
ncnonb3yemas ans nepegaym T3 B paMkax OOLMHBI, MOXET OXPaHATLCS B KAa4eCcTBe 3anucu
TBK; 3To no3songdeT orpaHMyuBaTh pacnpocTpaHeHne 3anncu n JOCTyn K Hel, KOCBEHHO
orpaHuymBasi Tem cambiM gocTyn K T3, cywecTtsyowmx B dpopme TBK, n nx
pacnpocTpaHeHue); nogpobHee CM. YTOYHEHHbIV BapuaHT aHanmsa npobenos B oxpaHe TBK,
JOMOJTHAOLWWA AaHHbIW aHanus.

(b)  [Adpyaue obnacmu mexoyHapodHo20 nybrnu4yHo20 rnpasa

57. OCHOBHOE BHUMaHWE B pamMKax HacTosLero aHanmsa npobenos yaeneHo
MeXayHapoaHbIM HOpMaMm, BXOASALLMM B COCTaB 3akoHodaTenbcTBa 06 MHTennekTyanbHom
CcoBCTBEHHOCTU, M CBSI3M 3TOro 3akoHodartesnbcTBa ¢ T3. Tem He MeHee, bonee obLimne HopMbI
MeXayHapoaHoro nyénuyHoro npaea, Hanpumep, HOPMbI, KacatoLmMecsi OXpaHbl OKpY>KatoLLen
cpeabl, reHETUYECKNX PECYPCOB PaCcTEHMI U NpaB KOPEHHbIX HAPOAOB Takke MOryT MMETb
onpegeneHHoe 3HavyeHne ans obuiern 6asbl MexayHapoaHoOro 3akoHogaTenbcTBa U Mep
perynupoBaHus B obnactn T3. Hwxke npuBoantcsa KpaTtkmii 0630p TakMx HOpPM.

YnoMmnHaemble MexayHapoaHble JOKYMeHTbl: KoHBeHUMs: 0 Bronormyeckom pasHoobpasum
(KBP), Haromnckuin npotokon, MexayHapoaHbin gorosop PAO, KoHseHuua OpraHusaumm
O6beaunHeHHbIX Hauun no 6opbbe ¢ onyctbiHMBaHnem (KOOHBO)

(i)  KownseHuyusi o buornoaudeckom pa3Hoobpasuu

58. OpgHa 13 KOHKPETHbIX obnacTen TpaguUNOHHbBIX 3HAHUI — 06acTb 3HaHWMN,
CYLLECTBEHHbIX AN COXpaHeHUs1 U 0becneYvyeHnst yCTOMYMBOrO MCMNOMb30BaHUS BGUONOrMyecku
pa3Hoobpa3HbIX pecypcoB, perynupyetcs KoHBeHumeln o buonornyeckom pasHoobpasum,
cornacHo kotopow [JoroBapmBatoLasica CTOpoHa:

obecneymBaerT, C y4eTOM MOMNOXEHUN CBOEro HALMOHANbHOro 3akoHoA4aTeNbCTBa,
yBaXeHne, CoxpaHeHue 1 nogaepxaHue 3HaHui, HOBOBBEAEHWIA U NPAKTUKM KOPEHHbIX
N MECTHbIX OOLLWH, OTpaXKaroLnX TpaanLNOHHbIE OPMbI XXN3HW, BaXkHble ANs
COXpaHEeHUs N yCTOMYMBOIO UCMONb3oBaHNA G1nonorndeckoro pasHoobpasus, un
crnocobeTByeT ux Gornee WMPOKOMY NPUMEHEHUIO C 0A0BPEHUS 1 MpU yYacTum
HOCUTENEN Taknx 3HaHWN, HOBOBBEAEHN U NPaKTUKK, a Takke NoowpsieT COBMECTHOE
nonb30BaHMe Ha CNpaBeaANIMBON OCHOBE BbIro4amMu, BbITEKAKOLLUMU U3 NPUMEHEHMS
Takux 3HaHW1, HOBOBBEAEHN N NPAKTUKN.

(i)  Haeouckud npomokon

59. Cratba 7 Harovickoro npotokona rnacut:
«B COOTBETCTBUM C MOMOXEHUAMU BHYTPUroCcyAapCTBEHHOro npasa kaxgas CTopoHa
NMPUHUMAET COOTBETCTBYIOLLME MeEPbI C Lenbio obecnevyeHnst Toro, 4tobbl 4OCTYN K

TpaagnUNOHHbIM 3HAaHUAM, CBA3aHHbIM C reHeTU4eCKMMK pecypcamMmun, HocutTenamm
KOTOPbIX ABMAKTCA KOPEHHbIE N MEeCTHbIE OOLLMHbI, ocywlecTBnaAnca C
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npeaBapuTenbHOro U 060CHOBAHHOMO Corfiacus Unu ofobpeHns 1 Npu y4acTum AaHHbIX
KOPEHHBIX 1 MECTHbIX OOLLMH 1 YTOObI BbINN YyCTAaHOBMNEHLI B3aMOCOracoBaHHbIe
yCrnoBusi».

60. B gaHHOM KOHTEKCTE CYLLEeCTBEHHbI 1 NOSIOXKEHUs cTaTbh 5.5:

«Kaxnas CTOpOHa NPUHNMaeT B 3aBUCMMOCTU OT 00CTOATENBLCTB 3aKOHOAATENbHbIE,
aOMUHUCTPATUBHbIE NN NONTUTUYECKNE Mepbl ANnA obecnevyeHns COBMECTHOrO
MCcnoJsib3oBaHNA Ha CI'IpGBGD,J'II/IBOVI n paBHOI;l OCHOBE€ BbIrog OT NpUMeHeHns
TPaaANUMNOHHbIX 3HaHWIN, CBAA3aHHbIX C FEHETUYECKUMMU pecypcamu, C KOPEeHHbIMU U
MECTHbIMW OBLLUNMHAMM, ABNSIOLNMUCH HOCUTENAMM Takux 3HaHUA. Takoe COBMECTHOE
ncnonb3oBaHMe BbIrog OCYLLECTBIAETCA Ha B3aMMOCOIr1aCoBaHHbIX YCITOBUAX».

61. Kpowme TOro, cornacHo cratbe 16,

«1. Kaxxgas CTopoHa npuHMMaeT COOTBETCTBEHHO Cry4yalo Hagnexaiume acpeKkTnBHbIe
N copas3MepHble 3aKkoHoAaTenNbHble, aAMUHUCTPATMBHbLIE UIK NOSIUTUYECKNE MEpPbI AN
obecneyeHuns TOro, YToObl AOCTYN K TPAAULMOHHBIM 3HAaHUSAM, CBA3aHHbLIM C
reHeTM4YeCcKMMM pecypcamm, KOTopble UCMONb3yTCA B Npeaenax ee lopucamnkumm,
OCYLLECTBIIANCS B COOTBETCTBUM C NpeaBapuTenbHbIM 060CHOBaAHHBIM Corflacuem unm c
ogobpeHns 1 Npy y4acTUm KOPEHHbIX N MECTHBIX OBLLUMH 1 YTOOLI GbINM YCTAaHOBMEHBI
B3aMMOCOIaCoBaHHbIE YCINOBWS, Kak OnpeaeneHo B HaUMOHaNbHOM 3aKoHO4aTeNbCTBE,
perynupytoLem AOCTyn K reHeTUY4EeCKUM pecypcam 1 COBMECTHOE MCNOoSb30BaHNe
BbIro4, UNK B perynaTuBHbIX TpeboBaHusax apyron CTOPOHbI, rae HaxogaTcsa Takue
KOPEHHbIE U MECTHbIE OOLLMHbI.

2. Kaxxgas CtopoHa npuHumaeT Hagnexawme, adpekTuBHbIE N COpasMepHble Mepbl
ANS yperynupoBaHnsa cutyaumi HecobnogeHms Mep, NPUHATBLIX B COOTBETCTBUM C
BbILLENPMBEAEHHBIM NMYHKTOM 1.

3. CTOpPOHbI COTPYAHUYAOT, HACKOSBKO 3TO BO3MOXHO U LienecoobpasHo, B Cry4vasnx
npeanonaraemMoro HapyLleHUst HauMoHanbHOro 3aKoHoAaTeNbCTBA U PErynsiTUBHbIX
TpeboBaHWI, perynmpyroLmMx 4OCTYN K reHETUYECKNM pecypcamM U COBMECTHOE
MCMNONMb30BaHME BbIr0f, O KOTOPbIX TOBOPUTCS B BbILLENPUBEAEHHOM MYHKTE 1.%»

(i)  MexOyHapodHsbIt dozosop PAO

62. MexgyHapogHbii gorosop ®AO O reHeTMYeCcKuX pecypcax pacTeHun Ang NnpoM3BOACTBa
NpogoBONbLCTBUA N BeAeHus cenbckoro xosanctea (MAMPPIIC), koTopblin kacaeTcs elle
OOHOW KOHKPETHON 061acT TPAAULMOHHBIX 3HAHUIN: 3HAHUW, UMEIOLLIMX OTHOLLIEHME K
reHeTU4eCKNM pecypcamM pacTeHnn Ans Lenen NnponsBoacTBa NPOAOBONbLCTBUSA U BeAeHUS
CENbCKOro X03ANCTBA, racuT: «kaxgasa [JoroBapmBatloLasicst CTOpOHa A0SMKHA B Hagnexalumx
CNnyYyasax 1 ¢ y4eTOM CBOEro HaLMOoHarnbHOro 3akoHodaTenbCcTsa NpUHUMaTh Mepbl A4S
3alWmnThbl U NOOLWpPEHNs NpaB depMepoB, BKoYasa: (a) OXpaHy TpagULMOHHbBIX 3HAHWUA,
KacarLNXCHA reHEeTUYECKUX PECYPCOB pacTEHNIN AN1s NPOU3BOACTBA NPOLOBOSILCTBUA U
BeJeHNNA CerbCKOro Xo34amncTaa....»%t.

(iv) KownseHuyusi OpeaHusayuu ObbeduHeHHbIXx Hayul no 6opbbe ¢ onycmsiHU8aHUEM

63. CornacHo KoHBeHumn OpraHmsaumm O6begmHeHHbIX Hauumi no 6opkbe ¢
onycTbiHnBaHneMm (KOOHBO), CTOpOHbI 3aLUmMLLa0T, MOOLLPSAIOT U UCNONb3YOT
COOTBETCTBYHOLLME TPAANLMNOHHBIE N MECTHbIE TEXHOMOMMNMW, 3HaHWS, HOY-Xay 1 NPaKTUKy 1 C
9TOW Lienbio 065A3YI0TCS «COCTaBMATb CBOAHYHO MHAPOPMALIMIO O TaKNX TEXHOMNOMMSAX, 3HAHUSX,
HOY-Xay 1 MpaKTUKe U BO3MOXHOCTAX UX UCMONb30BaHUA C y4acTMEM MECTHOro HaceneHus u
AOIMKHBIM 06pa3om pacnpoCcTpaHsTh Takyto MHPOPMaLMo B COTPYAHUYECTBE C

31 Cratbss 9 MOMPPIIC («MpaBa hepmeposy).
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COOTBETCTBYHLLMMN MEXNPABUTENBCTBEHHLIMU U HEMPABUTENBCTBEHHBIMU OPraHN3aLnaMmn»
(ctatbs 18.2(a)). Kpome TOro, KOHBEHLMEN NPEeayCMaTPMBAETCS, YTO PErMOHarbHbIe
MeponpUATUA MOTYT BKIOYaTb «MOATOTOBKY NEPEYHEN TEXHOMOIMI, 3HAHWI, HOY-Xay U
NPaKTUYECKNUX METOAOB, @ TaKKe TPAAULMOHHBIX U MECTHbBIX TEXHOMOIUIA U HOY-Xay U
nooLpeHne Ux pacnpocTpaHeHnsi 1 ucnonb3oBaHua» (ctatba 6(b) Mpunoxerus I1).

c) [pyaue mexxoyHapoOHble OOKYMEeHMbI

YnomuHaemble MexayHapoaHble OKYMeHTbl: BoHHCKkue pykoBoasime npuHumnel no KBP,
[leknapaumsi 0 npaBax KOPEHHbIX HapPOAOoB, MIHTepnakeHckasi Aeknapaunsi o reHeTUYEeCKUM
pecypcam XMBOTHbIX

()  BoHHCKue pykosoldsiLuue MPUHYUIbI

64. Bo BeegeHuu McnonHutenbHoro cekpeTtapst K BOHHCKUM pyKOBOASALLMM NpUHLUMMNAM MO
obecrneyeHmnio 4OCTyNa K reHeTUYeCcknM pecypcam U COBMECTHOIO UCMOSIb30BaHNs Ha
CnpaBefIMBON 1 paBHOW OCHOBE BbIro4 OT MX NMPUMEHEHMS 3TW NMPUHLMIBI XapakTepuayTcs
KaK «He UMeloLLme opuandeckn obsisaTenpHoro xapakrepa..., [Ho obnagatowime, BBAAY UX
eaunHornacHoro npuHaTUsA 180 cTpaHamu] onpeaeneHHbIM U HEOCNOPUMbIM aBTOPUTETOMY, U
Kak LOKYMeHT, obecneunBaloLLmii onpeaeneHHyo oxXpaHy TpaauuMoHHbIM 3HaHUSM BBUAY
coaepXallencsl B HEM pekomMeHaauUmMm o ToM, YTo: «[N]peaocTaBnsoLmMe CTOPOHbI

[AOIMKHBI: ... [penocTaBnaTb reHeTUYeCKMe pecypcbl U/MNN TPAAMLMOHHBIE 3HAHWUS NLWb B
TeX crnyvasix, Korga oHv UMET Ha 3TO COOTBETCTBYHOLLEE NPaBO» 1 YTO «[JoroBapusatoLmecs
CTOPOHbI, UMetoLLME B CBOEN OpUCOMKLMM NoNb3oBaTene reHeTUYeCKnX pecypcos, ... Mornm
Obl PacCMOTPETb, B YaCTHOCTH, ... LIeNIecoobpasHOCTb NPUHATUS MepP MO NOOLLPEHUIO
NpesocTaBneHns CBEAEHUI O CTpaHe MPOVUCXOXAEHUS. .. TPAANLMOHHBLIX 3HAHUNA,
HOBOBBEAEHWUI N NPAKTUKM KOPEHHbIX HAPOAOB Y MECTHbIX OOLLMH B 3asiBKaxX Ha perncTpaumto
npaB UHTENNeKTyanbHOM COBCTBEHHOCTUY.

65. Lenb PykoBogdALmMx NPUHLMNOB COCTOUT B «COAENCTBUN pa3paboTke pexmMMoB gOCTyna
N MCMONb30BaHUSA BbIrod, OTpaXarLmnx HeobXoANMOCTb OXpaHbl TPAAULMOHHBLIX 3HAHUN»
(nyHKT 11(j)); , OHX NOOLWPSAT «COTPYAHNYECTBO Mexay [JoroBapmBalLLMMUCSA CTOPOHaMM B
peLleHnn BONpPOCOB, CBA3aHHbIX C NpeanonaraeMbIMy HapyLLIEeHUsIMU CornalleHnn o 4ocTtyne
K reHeTU4eCK1UM pecypcamM U COBMECTHOM UCMOSb30BaHMUN BbIFOA», YTO MOXET UMETb
3HayeHne gns oxpaxbl T3.

(i)  Heknapauyus o npasax KOpeHHbIX Hapooo8s

66. K camum TpagMuUMOHHBbIM 3HAHMAM, HOCUTENAMWN KOTOPbIX SIBIISAIOTCA KOPEHHbIe Hapoabl,
oTHocAaTcsa nonoxeHus Oeknapaumm Opranmnsaunn O6beamMHeHHbIX Haumi o npaeax
KOPEHHbIX HapoaoB?2, koTopas, byayymn aAeknapaumein, MoOXeT paccMaTpuBaTbLCS Kak
«HOPMaTUBHOE MOSOXEHME» UNN «BO3MOXHOCTbY, CYLLECTBYIOLLME HA MEXAYHAaPO4HOM
YPOBHe, XOTSs psg aBTOPOB NOAYEPKMBALOT, YTO [leknapauunsa He HOCUT IPUANYECKN
o6a3aTenbHOro xapakrepa u He Gbinia NpyMHATa Ha KOHCEHCYCHON OCHOBE M XapaKTepu3yloT ee
«KaK MCTOYHUK, OTpaKaloLLMiA YasitHUsA KOpeHHbIX HapoaoBy. CtaTbsa 31 [eknapauuu rnacut:

«[K]opeHHble Hapoabl UMEIOT NPaBO Ha COXpaHeHUe, KOHTPOSb, OXpPaHy U pasBuUTUe
CBOUX ... TPAOMUMOHHbLIX 3HAHWUN ..., @ TaKkKe NPOABEHUN NX HAaYYHbIX 3HAHWUNA,
TEXHOMNOMNIN U KyNbTypbl, BKNOYas NOLCKME U reHETUYECKNE PECYPCbI, CEMEHA,
nekapcTBa, 3HaHusi CBOMCTB dhayHbl U oropbl, TpaauLmMmM YCTHOrO TBOPYECTBa,

32 MpuHaTta MeHepanbHoi Accambneei OpraHnsauum O6beanHeHHbIX Haunin B 2007 1., AOKYMEHT
WIPO/GRTKF/IC/12/INF/6 (15 deBpans 2008 r.).
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nuTepaTypHble NPOM3BEAEHUS, PUCYHKM, CMIOPT U TPaAULMOHHbIE Urpbl U
n306pasnTenbHoOe 1 UCNOoNMHUTENbCKoe UckyccTBo. OHU MMEeIoT Takke NpaBo Ha
COXpaHeHUe, KOHTPOIb, 3aLUUTY U pa3BUTME CBOEN MHTENNEKTyanbHOW COBCTBEHHOCTU
Ha Takue ... TPaaULMOHHbIE 3HaHWS. .. »

67. B peknapauum Takke npegycmaTtpuBaeTcs, YTO «[C]JOBMECTHO C KOPEHHbIMM Hapodamm
locynapcTBa NPUMHUMAIOT OENCTBEHHbIE MePbl B LIENSIX NPU3HAHMS 1 3aLUMTbl BO3MOXHOCTEMN
OCYLLIeCTBIEHMS 3TUX NpaB».

(i)  MHmepnakeHckas deknapayusi Mo 2eHemuU4YeCcKUM pecypcam XXU8OMmHbIX

68. B VHTeprakeHCcKoW geknapaumm no reHeTUYeCKNM pecypcam XNBOTHbIX, NPUHATON Ha
MexxayHapoaHOM TeXHUYECKOM KOHepEeHLUn No BOMPOCaM reHeTUYECKUX pecypcoB
XMBOTHbIX AN NPON3BOACTBA NPOAOBOSILCTBUSA U BEAEHMS CEIbCKOro X03ancTea 7 ceHTabps
2007 r., roBoputCs 0 «LenecoobpasHoCTK, B HEOOXOAMMbIX Crydasax, Npu cobnogeHnum
HaLMOHaNbHOro 3aKoHOA4AaTENbCTBA, YYNTbIBaTh, UCNOMNb30BaTb, COXPaHATbL U NoaaepXnBaTb
TPaAVLMOHHbIE 3HAHWS, aKTyarlbHble AN CeNEKUMOHHOro XXMBOTHOBOACTBA U
XMBOTHOBOAYECKOro NPOM3BOACTBA, B KA4YeCTBe BKaga B ... CO34aHNe yCTONYMBbIX
MCTOYHUKOB CPEACTB K CyLlecTBOBaHMtoO...». C aTon aeknapauuen yessaH nobanbHbiv nnaH
AENCTBMIN B 0ONaCT reHeTUYECKUX PECYPCOB XXMBOTHbIX, HANPaBEHHbIN, B YACTHOCTK, Ha
«cogencTene crnpaBeasIMBOMy 1 paBHOMPaBHOMY pacnpeneneHunto Bbiro4 OT UCMNOSb30BaHNS
reHeTMYEeCKUX PECYPCOB XMBOTHbIX AN NPOU3BOACTBA NPOAOBONLCTBUA U BEAEHUS CENbCKOro
X035MCTBA M NPU3HAHME PONn TPAAULMOHHBLIX 3HAHWUIA, MHHOBALMOHHbLIX pa3paboTok 1
MEeTO0B, KaCaloLLMXCA COXPaAHEHUS TEHETUYECKNX PECYPCOB XMBOTHBIX U UX YCTONYMBOIO
NCNONb30BaHWs, a Takke, B HEOOXOAMMbIX Cny4vasix, BBeAeHue B AencTBre 3PEKTUBHbIX
Mep PerynnmpoBaHus 1 3aKoHOAaTENbHbIX MEp».

IV.  TMPOBEJbI, CYWECTBYKOWWE HA MEXOYHAPOOHOM YPOBHE

MPOUNIOCMPUPOBAHHbIE, M0 803MOXHOCMU, KOHKPEMHbIMU rpuMepamu

69. [pu aHanuse oxpaHbl T3 HA MEXAYHAPOLHOM YPOBHE BO3MOXHbIE «MpobenbI»
paccmMaTpuBaloTCs Ha ABYX YPOBHAX:

- npo6enb| B Uersisdx OXpaHbl, BbiABNEHHbIE HA MeXAYyHapOaHOM YPOBHE;

- npobenbl B MeXAyHapOOHbIX 1pasosbix MexaHu3max, CO3AaHHbIX 4115 JOCTUXKEHNS
Takux uenemn.

70. OpHako npexae Bcero cregyeT paccMoTpeTb 06racTb MPUMEHUMOCTUN NOHATUS
«TPaAVLMOHHBIX 3HAHWIN», KOTOPOE ABMSETCA NPeAMeTOM aHanu3a npobenos.

(a)  [lpobenbi 8 onpedeneHuu uau ebisieneHuu T3, nodnexawux oxpaHe

71. Paboune gonyLieHusl, NONOXEHHbIE B OCHOBY HACTOSILLEro aHanua3a npobenos,
KOTOpbl€, B CBOK OYepenb, ONMpatoTCs Ha 0BCTOATENbHbIN aHanu3 JaHHoW NpobrnemaTuku,
npoBefeHHbI camuMm KoMuTeToM, nNpegnonaratrT cnegyowime pasrpaHuyeHnsa NoHATUN:
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() PasrpaHuyeHne mexay:

- «TPaAULMOHHBLIMU 3HAHUAMMY Kak OOLLUM onpeaeneHnem obbekTa oxpaHbl, KOTOpble
npeacTaBnstoT cobon, Kak NpaBuIio, MHTENNEKTyanbHoOe 1 HemaTepuanbHoe
KyrnbTypHOE Hacneame, NpakTUKM U CUCTEMbI 3HAHUI TPaOULMOHHBLIX OOLLVH,
BKIO4As KOPEHHbIE U MECTHbIE OOLLMHBI («T3 B LUMPOKOM CMbICIE CIIOBa»), U

- «TPagULMOHHBLIMU 3HAHMAMUY» KaK KOHKPETHbIM OOBHEKTOM NPUMEHEHUs nNpas
¢ 6onee BbIpaXXeHHbIM aKLEHTOM Ha coaepXaHum U CyLLecTBe 3HaHUIN Kak TakoBOM
(«T3 B y3KOM CMbICIie CroBa»), KOTOpble HEOBXOANMO OTNNYaTb, HAaNpUvep, OT
TPaanUNOHHbIX BbipaxkeHuii kynbTypbl (TBK) u BbipaxkeHunn ponbknopa.

(i)  PasrpaHnyeHve mexay:
- TeM, YTO NPUHSATO Ha3sblBaTb «T3» B 00WEM CMbICHe, U

- Temu anemeHTamm T3, KOTOpbIE ABMAKTCA UNN OOIMKHBI ABNATLCA KOHKPETHBIMMU
00beKkTaMm NPaBOBOW OXPaHbI.

72. Vcxopsa u3 BblILWEM3NOXEHHbIX pabounx gonylieHnun, KommteT npuMeHsn atm
pasrpaHu4eHusi B cBoen paboTte. YTo kacaeTca nepBoro pasrpaHudeHuns (cm. (i) , Bollwe),
TEPMUH «TPAAMLMOHHbIE 3HAHMAY MCMOoNb3yeTcsa B 6onee y3KoM CMbICre crioBa Ans
0603HaveHus:

3HAHWIM KaK TaKoBbIX, B YACTHOCTW, 3HAHWI, SABASIOLLNXCA pe3ynbTaTtom
I/IHTeJ'IJ'IeKTyaJ'IbHOIZ neAaTeribHoOCTn B TpagUUMOHHOM KOHTEKCTE, N OXBaTbIBAOLLNX
TEXHNYECKMNE 3HAHNA N NpueMbl, HaBbIKN U I/IHHOBaLI,VII/IBB.

73. TloHaTtue T3, ynoTpebnsemoe B 3TOM CMbICIE, LUMPE KOHKPETHbIX 06racTen 3HaHWi
(nekapcTBeHHOWN MHpOpMaLMK, 3HAHUI, KacatoLmxca BruopasHoobpasmns, reHeTUYECKNX
pecypcoB B LIeNIOM WU reHeTUYECKUX PeCypCoB pacTeHui), onpeaensieMblX B Apyrnx
obnactax MexgyHapoaHoro nyGrmMyHoOro npasa v NOINTUKM.

74. Y70 KacaeTcs BTOpPOro pasrpaHudeHus (cm. (i), sbiwe), Komutet nogpobHo
paccmaTtpusarn NPUYHUUM, COrnacHo KotTopomy T3, 4ToBbl noanexartb oxpaHe C MPUMEHEHNeM
KOHKPETHbIX NPaBOBbIX MEXaHN3MOB, BO3MOXHO, JOMKHbI:

(i) cospaBaTbCs, COXPaAHATLCA N NepefaBaTbCH U3 NOKONEHUS B MOKONeHne B
TPpaguUMOHHOM KOHTEKCTE;

(i) 6bITb onpegeneHHbIM 06pa3omM CBA3AHHLIMU C TPAOULNOHHBIM UM KOPEHHBIM
Cco06LWEeCcTBOM UNN HAPOAOM, KOTOPbIN COXPaHSAET U nepeaaeT UX U3 NOKONeHus B
NnoKonexHune; n

(iii) BbITb HEOTbEMIIEMOW YaCTbIO KYNbTYPHON NOEHTUYHOCTM KOPEHHOMW UNN
TPaanLUMOHHOM OBLLMHBI NN Hapoaa, KOTOPbIe NPU3HAKTCA HOCUTENAMU TaKMX
3HaHuK, obecneymBas B TON NN MHON HOPME UX COXPaHEHME, OCYLLECTBASS
KONNEKTMBHOE BNageHne NMmn inm HeCst 3a HUX KyNbTYpPHYI OTBETCTBEHHOCTb. JTa
CBSA3b MOXET ObITb BblpaxeHa popmanbHO Unu HedopmarnbHo, B Buae obblivaes
UNK TPaaULMOHHOWN NPaKTUKK, NPaBuU UMK 3aKOHOB4,

33 WcTouHmk: [noccapuii OCHOBHBLIX TEPMUHOB.

34 Mpumeyanune: OokymeHT WIPO/GRTKF/IC/13/5(b) Rev. 6bi NoAroToBneH Ha OCHOBE AOKYMEHTa
WIPO/GRTKF/IC/8/5 («The protection of traditional knowledge: Revised objectives and principles»). YuuTbiBas
npogomkatowmecs neperosopbl B MKITP, 3Ta ccbinka He o6HOBMsNach.
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75. C TOYKM 3peHUs HaCTOosILLIEro aHann3a 3To 03HavaeT, YTo Ans Toro, YTobbl noanexarb
OXpaHe, 3HaHNSI AOIMKHbI He NMPOCTO ONpPeaensTbCa B OOLUNX TEPMUHAX KaK « TPaANLNOHHbIE
3HaHWSI», HO TaKke nepeaaBaTbCs U3 NOKONEHUS B NMOKONEHMe, UMeTb OOBEKTUBHYIO CBSI3b C
OOLLMHOM NX NPONCXOXOEHUSA N acCOLMMPOBATLCS C TAKOW OBLLMHON Ha CyOBHEKTUBHOM
YPOBHE, COCTaBMsA YacTb ee COOCTBEHHON NOEHTUYHOCTW.

(b) [lpobenbl 8 uessix oxpaHbl UlU OCHOBAHUSIX MNOAUMUKU 8 obiacmu OXpaHsbl:

76. Yactbto aHanusa nobon NpaBoBOM CUCTEMbI ABMSIETCA PAaCCMOTPEHUE ee Lenen u
OCHoBaHu. B aToK cBA3M B pamMkax aHanmsa npobenos, BEpOSITHO, HEOOXOANUMO y4MThIBaTb
Takune obLme uenu, Kotopble Mornm 6bl BbITe CHOPMYNMPOBAHBI HA MEXOYHapOOHOM YPOBHE,
HO MoKa He Nony4Mnun opmarnbHOro BelpaxeHus. Llenn nonutunkn, He 3addMKCMPOBaHHbIE
dopmaribHO U He NOATBEPXKAEHHbIE HA MeXAYyHapO4HOM YPOBHE MPUMEHUTENBHO K
NHTenneKkTyanbHoW cobcTBeHHOCTU 1 T3, BKNOYaloT crneayoLwme uenu:

- NpU3HaHWe MMMaHEHTHOW LIEHHOCTU CUCTEM TPAAULIMOHHBIX 3HaHWUI U UX BKNaga B
COXpaHeHne oKpyxatoLen cpeapbl, obecrnevyeHne NpoaoBONbCTBEHHO
6e30MacHOCTMN 1 YCTOMUYNBOIO CENbCKOro XO35MCTBA, a Takke B pasBUTUE HayKu U
TEXHUKU;

- NpW3HaHWE CUCTEM TPaAULMOHHbBIX 3HAHUI LleHHbIMU (POpMaMn MHHOBALMOHHOM
AeATenbHOCTH,

- BoOCnuTaHue yBaXeHunda K cucteMam TpaanunoHHbIX 3HaHUK, a Takke KyNbTYPHbIM U
OYXOBHbIM LLEHHOCTAM HocuTenemn TPpaaNLUNOHHbIX 3HaHWI;

- yBaXeHwue npaB HOCUTENen n xpaHutenen TpaguuUoHHbIX 3HaHUN,
- cogencteme cobepexeHno 1 CoOXpPaHeHUIo TpaauMLMOHHbLIX 3HAHWI;

- YKpenneHune cuctem TpagnLunNOHHbIX 3HaHW, BKIIOYAs OKasaHme NoMoLLM Ans
OanbHENLLEro NCNoNbL30BaHUS U pa3BnUTUA TPpaanULMNOHHBLIX 3HaHWUn, obMeHa nmu 1
nx nepegaym B COOTBeTCTBUN C obblyasvu;

- nopaepkka HenpepbIBHOW MHHOBALMOHHOM AeATEeNbHOCTU, OCYLLEeCTBNSIEMOW B
paMKax CUCTEM TPaAULMOHHbIX 3HAHWI, 1 NOOLPEHME NHHOBALMI, CO34aBaeMbIX
Ha OCHOBE TPaAMLMOHHbIX 3HAHWI;

- noaaepkka yCUIuii Nno 3aLuTe U COXpaHeHNo TpaauLUMOHHbBIX 3HaHWI;

- npecevyeHne He3aKoOHHOro NnpmncBoeHnAa n HecnpaseannBoro n HepaBHOMpPaBHOIO
Mcnosnb3oBaHUA TpaaNLUMNOHHbIX 3HaHWN U coaencTBmne cnpasennmMeomy
COBMEeCTHOMY NMOoJfib30BaHUIO BbirogamMu, nonyy4yaemMbiMn OT TPaOAULUMOHHBLIX 3HaHWI;

- obecneyeHune NomnoxeHusi, NP1 KOTOPOM AOCTYN K TPAAULIMOHHBLIM 3HAHUSAM U UX
CMNonb30BaHNe OCYLLECTBIISIOTCA Ha OCHOBE NpeaBapUTeNbHOro
MHpOpMMpPOBaHHOro cornacus®;

- COOEenCTBME YCTONYMBOMY Pa3BUTUIO OOLLMH U MX 3aKOHHOW TOProBOw
AEeATeNbHOCTN, OCHOBAHHOW Ha cMCTeMax TpaauLMOHHbIX 3HaHWUN;

35 Ynn «npepBapuTENBEHOTO CBOGOAHO BLIPAXEHHOO 1 MHAHOPMUPOBAHHOTO COMMACHsI», COrMAcHO OPMYNMPOBKE
Deknapauuu OOH o npaBax KOPEHHbBIX HAPOAOB.
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- npeceveHne HenpaBoOMEPHOro NPeAOoCTaBNEHUS U OCYLLECTBIIEHUS NpaB
NHTEeNneKTyanbHoW cO6CTBEHHOCTU Ha TPaAULMOHHbIE 3HAHUS.

77. TakoBO CyLLEeCTBO Lienen, chopMyIMPOBaHHbIX B XO4€E MeXOyHapOOHbIX 00CYyKaAeHUN,
B TOM 4uCrie B paMKax gearenoHoctn Komuteta. 3T uenu He Oblin NPUHATLI HU B KAKOM
dopmManbHOM CMbICIIE U, BO3MOXHO, He MOMb3YTCA eOUHOAYLWHOW NOAAEpKKON. TeM He
MeHee, AOCTVXKEHMIO HEKOTOPbIX 13 3TUX 0BLLMX Lienen B TON UNN MHOW CTENEHN CnyxaT
CyLLEeCTBYHOLLME MEXOYHAPOOHbIE JOKYMEHTLI, AaXe eCcnv Takme JOKYMEHTbl MPU3BaHbl
obecne4vnBaTb OXpaHy KakOMy-TO OQHOMY 3fIEMEHTY U3 BCEro KOMMiekca TpaguLMOHHbIX
3HaHun: Hanpumep, KBP npu3saH obecneyvnBaTh yBaXkeHWe n coxpaHeHme T3, KoTopble
BaXXHbl 4S5 cOepeXeHns n yCToMYnMBOro NCNosib3oBaHMsl PeCypcoB BMONOrm4ecKkoro
pa3Hoobpa3unsi, HO He OTHOCUTCS HENMOCPEACTBEHHO K APYrnM anemMeHTam T3, Hanpumep,
K cuctemam koanduumpoBaHHbIX MeanunHckmnx 3Hadmin. MOMPPIC ®AO npusHaeT «ToT
OrPOMHbIV BKI1af, KOTOPble MECTHbIE U KOPEHHbIE OBLLMHBI 1 bepMepsbl... BHOCAT 1 OyayT
BNpeAdb BHOCUTbL B COXPaHEHME U Pa3BUTUE FrEHETUYECKNX PECYPCOB PacTEHWI, KOTOPbIE
COCTaBSISIIOT OCHOBY MPOM3BOACTBA NPOAOBONBCTBEHHOM U CENbCKOXO3ANCTBEHHON
NpoayKLMm BO BCEM MUPEY.

78. OpWeHTMPOM MNpu BbipaboTKe NOMUTUKW, HAanpaBreHHON Ha AOCTUXKEHNE
MeXAyHapOoOHbIX Lienen, MoXeT CnyXutb [leknapauusi o npaBax KOPeHHbIX HAapoaoB, He
ABnsoLasncs opuamdeckm obssatenbHbiM AokymeHToM. B [leknapaumm 3admkcupoBaHbl, B
4YaCTHOCTW, NpaBa KOPEHHbIX HAPOAOB (B OTNMYME OT APYrMxX HocuTenew TpaanuLMOHHbIX
3HaHWI), HA «COXPaHEHUE, KOHTPOIb, OXPaHy M Pa3BUTNE CBOUX... TPAOAULMOHHbBIX 3HAHUA» U
Ha «COXpaHeHWe, KOHTPOb, 3aLLUTY U pa3BUTNE CBOEW UHTENIEKTYarnbHOM COGCTBEHHOCTM Ha
Takue... TPaAULMOHHbIE 3HAHUSI», MPUYEM CMEKTP YNOMMHAeMbIX 3aeck T3 Lwuvpe, Yem B
APYruX CYLLECTBYIOLLNX OKYMEHTAaX.

(c) _ [lpobesbl 8 cywecmayrowux npasosbix MexaHu3max

79. OxpaHa UHTennekTyanbHoM cCO6CTBEHHOCTM B TOMHOM MPaBOBOM CMbICIIE 3TOr0
TepMUHa COCTOUT B MPU3HaHUM NpaB NpaBoobnagaTenst Bo3paxaTtb NPOTMB UCMONb30BaHNUS
OXpaHAeMOro oobekTa Apyrumn nuuamMm unu, no KpamHemn mepe, nony4vaTb CNpaBeannBoe
BO3HarpaxzieHue 3a ero Ucrnonb3oBaHue, a Takke ero npaB Bo3paxaTb NPOTUB HENPU3HAHUSA
ero npae UNn UckaxxeHms (HapyLeHns LLenocTHocTn) obbekTa. MHbIMK cnoBamu, oxpaHa
3aKn4aeTcsa B HageneHny npaBoobnagaTensi NpaBoM NPenAaTCTBOBATb HEXeENaTeNbHbIM
BMAAM UCMNOMb30BaHMSA NN pacnpoCTPaHEHNs1 3HAHUA NN HE3aKOHHOMY AOCTYNY K HAM, Unn
npaBoM Nony4aTtb CnpaBenMBoe BO3HarpaxaeHue (Bknovas NpuMeHeHne pexmnma
KOMMeHcaTopHbIX 06s13aTenbCTB). Takum 06pa3omM, OCHOBHOE BHUMaHME Npu oxpaHe npas
WHTEeNMeKTyanbHOM COBCTBEHHOCTUN yaensaeTca npaBy BO3paXaTb MPOTUB TEX UITM UHbIX
CcnocoboB NUCNONb30BaHMA TPETbLUMM NULAMM OXPaAaHAEMOro Matepuana unm npensaTcTBoBaTb
TakoMmy MCMOSIb30BaHUIO.

80. B cBsa3n ¢ aTum npobenbl B oxpaHe T3 B paMkax KOHKPETHbIX MPaBOBbIX MEXaHNU3MOB
MOTYT XapakTepu3oBaTbCH C TOUKN 3PEHUS:

(i) obbekToB, HE NOANEXaLNX OXpaHe B COOTBETCTBUM C LENACTBYOLLNM
3aKkoHogaTenbCTBOM Mo Bonpocam UC;

(i)  npaBoobnapartenew, He NpU3HaBaeMbIX B KAYECTBE TAKOBbIX, U APYrnX
6eHedmumapos, He NONb3yLIMXCA pe3ynbTaTamn OXpaHbl;

(i)  cnocoboB MCNonNb3oBaHUS U APYrMX AENCTBUN, KOTOpblE He yaaeTcs
npegoTBpaTuTh;
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(iv)  OoTcyTCTBUSI MpaB Ha NonyyYeHne BO3HArpaxxaeHust UM MHbIX NPenMyLLECTB.

81. OpHako aHanu3 NogoOHLIX NOTEHUMAanNbHbLIX MPOOEeNnoB No HEOOXOAMMOCTU OOMMKEH
onupaTbCs Ha pe3yrbTaTbl MOIHOMO UCCNegoBaHNSA BO3MOXHOCTEN obecneveHmns oxpaHbl T3 ¢
NMOMOLLbIO OENCTBYOLLMX HOPM 3akoHogaTenbcTea no sonpocam NC. KomnteT BCECTOPOHHE
N3y4nn 3TN BO3MOXHOCTM, B TOM YMCIE Ha OCHOBE AeTalbHbIX UCCNefOBaHUN, NPOBEAEHHbIX
rocygapcteamMmu-yneHamMmu, 1 npoaHannsanpoBan BO3MOXHbIE BapuaHTbl JENCTBUIA, OTPasnB UX
B LileNIOM psige AOKYMEHTOB MO cogepXaTenbHbiM Bornpocam (NepeyYmCcneHHblX B JOKYMEHTE
WIPO/GRTKF/IC/13/5(a)); OHM He BOCMPOM3BOAATCH B HACTOALWEM AOKYMEHTE, O4HaKO UX
MOXHO paccMaTpmBaTh Kak MaTtepuan, CyLeCTBEHHbIM NS uenemn HacTosawero aHanmsa
npo6ernoe; cMm., HanpMvep:

- BapwWaHTbl NONUTUKN N NpaBoBble MexaHn3Mbl: AokymMeHTbl WIPO/GRTKF/IC/7/6 n
WIPO/GRTKF/IC/9/INF/5;

- MCCneaoBaHusi, OTYETbl U CONOCTaBUTENbHbIM aHann3 MexaHm3moB oxpaHbl T3 Ha
HaLWOHanbHOM, peroHanbHOM Y MeXayHapOAHOM YPOBHSX: [OKYMEHTbI
WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8, WIPO/GRTKF/IC/3/9,
WIPO/GRTKF/IC/4/7, WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/5/8 n WIPO/GRTKF/IC/6/4.

(i)  Obwbekmbl, He 0x8ambigaeMble Cyuw,ecmayrwWUuMU HopmamMu 3akoHodamersibcmea o
gonpocam NC

T3, He oxeambigaeMbie cywiecmsyrouumu ¢popmamu oxparsl AC.

82. BBoaHbI KOMMeHTapun: MoXHO onpeaeneHHo ykasaTb Ha npoben B oxpaHe
TPaAMLMOHHbBIX 3HAHUI, KOTOPbIE UCKITYEHBbI U3 COCTaBa 00BHEKTOB 0BbIYHBIX (POPM OXPaHbI
NC, nepeuncneHHbix B pasgene lli(a), Boiwe. B page cnyyaeB Takve T3 MOryT oxpaHATbLCSA Ha
OCHOBaHMM CyLLECTBYIOLLEro HauMoHaneHOro 3akoHogartensctea B obnactn IC B pamkax
rMBKMX BO3MOXHOCTEN, NPegyCMOTPEHHbIX MEXAYHAPOAHbIM 3aKOHOA4ATENbCTBOM MO
Bonpocam NC. B opreHTUPOBOYHLIN NepeveHb TakMx HEOXPaHSEMbIX 3HAHUA NPABOMEPHO
BKMOUMTL crneaytowme T3:

- T3, KOTOpble He CYUTAIOTCH HOBbLIMW, NOCKOITbKY OHW BbINN MPaBOMEPHO PaCKPbIThI
LUMPOKOK NyBnuke;

- T3, cumtarowmecsa o4eBUAHLIMKY, B TOM YUCIIE ANS CneunannucTtoB B COOTBETCTBYHOLLEN
06nacTn TEXHWUKK, K KOTOPbIM MOTYT OTHOCUTLCA NnLa, UCNOMb3yoLwmne TpaguLmMOHHbIE
3HaHMA Ha NpakTuKe, UK UX HOCUTENW, cYnTaroLLmMecs cneumanucTaMmy B
COOTBETCTBYIOLLEN 061aCTU TEXHWUKM, C Y4ETOM APYrMX 3HAHWUI, yXKe OOCTYMNHbIX
COOTBETCTBYIOLLEN YacTu Ny6nNuku;

- T3, koTopble 6bInn packpbITbl NYGIIMKE UNN HE OTBEYAKOT KPUTEPUSIM OXPaHbI
KOHMaeHunansHon nHopmMaLmm, KOMMEPYECKON TarHbl NN HEPACKPbLITON
NHOPMaLMKM NO NHLIM NPUYMHAM.

Hakannueaembie KonnekmugHbie UHHO8ayuu, nepedasaemble U3 OKOIEHUS 8 TOKOJIEHUE 8
pamkax 00HoU 06UWUHbI

83. BBoaHbIn koMMeHTapun: OgHoM M3 0cCOBEHHOCTEN TPAaANLMOHHbBIX 3HAHUK, KOTopas
onpeaeneHa B pamkax HacTOSILLEro aHanuaa, BnseTcs To, YTO OHM CO34alnTCa U
pa3BMBAOTCA Ha MPOTSPKEHMM MOKOSIEHUI B paMKkaxX O4HOM OBLLMHBI. HekoTopble 3rieMeHTbI
T3 co3patoTca oTaenbHbIMU YeHaMu OBLUHBI, KOTOPblE MOTYT ObITb HageneHbl 0CobbIMU
npaBamMu B pamkax 0OLLMHbI, @ Takke HECTM 0B51I3aHHOCTM MO OTHOLLEHUIO K Hen. OgHako B
Lenom oxpaHa T3, ecnun OHU He CUMTAaIOTCA HEPACKPLITON UIM KOHPUOEHUMANBHON
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NHpopMaLMeEn — 3TO OXpaHa HaKOMMEHHbIX 3HAHWUI, KOTOpPbIMK Ob6LWMHA obnagaeT
KONMEKTUBHO.

84. Takue 3HaHUSA MOryT cumMTaTbesa nognagarowmmm nog gencreme KBP (T3, nmetowme
3Ha4yeHne AN COXpaHeHWsi U YCTOMYMBOro UCNONb30BaHWUsS BMONOrMYeckn pasHoobpasHbIX
pecypcoB), Haronckoro npotokona (T3, cBA3aHHbIE C FEHETUYECKMMN pecypcamm) U
Horosopa ®AO (T3, kacaroLmecs reHeTU4eCcKUX pecypcoB pacTeHuin), KoTopble
npegycmaTpuBaloT 0683aTeNbCTBO OXpPaHbl, CHOPMYNMPOBaHHOE B ObOLLEM nriaHe. 3Tu
AOKYMEHTbI He OxBaTbIBalOT T3 B 6onee LWMpOKOM CMbICle 3TOro TepMUHa, OAHAKO
YNOMMHAIT UX B CBA3N C KOHKPETHBIMM 3a4a4amm NOSUTUKN, KOTOPbIE peLLarnTcs 3TUMM
AOKYMEHTaMMU.

85. OOwuHa MoXeT Nonb3oBaTbCsl OXpaHon T3 Npy NOMOLLM TOBaPHbLIX 3HAKOB U
reorpadpnyeckux ykasaHum Kak KonnekTMBHoe Lienoe, 1 OHU MoryT obecneynBatb

3PP eKTNBHYIO OXpaHy TPaAULMOHHBIX 3HAHWUI, NEPEeAatoLLMXCHA U3 NOKONEHUS B NOKONEHME U
He oTBeYaloLMX onpeaeneHnio HepackpPbITON UK KOHUAeHUManbHON NHopMaLnN.
AHanormyHblM 06pa3om, Takme MexaHM3mMbl MOXHO CHUTaTb NPUMEHUMbBIMW K OXpPaHe CUCTEM
3HaHWI, 1 B pamMKax cywecTBytoLlen cuctembl MC cyliecTByeT Lenbii psid MEXaHU3MOB
COXpaHeHus, pas3BuUTUS 1 oxpaHbl T3, AeNCTBUE KOTOPbIX pacnpocTpaHsaeTcss Ha MHorme
pasfnunyHble BUAbI U OPMbI BbIPaXXEHUSA TakUX 3HAHWNA.

86. [poben: OxpaHa He pacnpoCTpaHSAETCs Ha HAKOMMEHHble TPaaULMOHHbIE 3HaHUS,
KOTOPbIMU OBLLIMHA 06naaaeT KOMnMeKTUBHO M KOTOpble NepeaatoTcs U3 NOKONEHUS B
MOKOSEHME, ECINN OHWN He OTBEYalT KPUTEPUSIM HEPACKPLITOW UMK KOHpMOEHUMANbHON
nHpopmaumun. MNpsamMbix cpeacTB oxpaHbl TakMX TPAOULMOHHbBIX 3HAHWI B KAYeCTBe
CaMOCTOSATENBHOro 06BbEKTa OXpaHbl He CyLLIEeCTBYET, XOTsl Ha T3 pacnpocTpaHsioTCcs
HekoTopble popmMbl oxpaHbl C — Hanpumep, oxpaHa ¢ NOMOLLbIO reorpadMyeckmnx ykasaHum
N OTNNYMTENbBHBIX 0603HAYEHUIA, TPAANLIMOHHO acCOLMNPYEMbIX C TAKUMU 3HAHUSIMMU.

87. [lpoben: OxpaHa NpaB UHTENNEKTyanbHON COGCTBEHHOCTM B CMbICIE NpeaoTBpalLeHNs
NMPUCBOEHUS KOHKPETHOW CUCTEMbI 3HAHUI HE PACNPOCTPAHSETCS Ha KOMMIEKCHY0 cucTemy
TPaAMUMOHHBIX 3HaHWI kak TakoByto. OxpaHa NC MoXeT pacnpocTpaHsTbCA Ha HeKoTopble
OTAEeNbHbIe 3NEeMEHTbI 3HaHMI B paMKax Kako-To cuctembl T3 1 obecrnedmBaTh oxpaHy
KOHKPETHOI penyTauun, 0603Ha4YeHun 1 3HAaKOB, acCOLMMPYEMBIX C CUCTEMAMU 3HaHWUIA, a
Takke oxpaHy OT Ae30PUEHTUPYIOLMNX YITOMUHAHWI CUCTEM 3HAHWI, B TOM Ynce
NOCPEeACTBOM YOOCTOBEPEHUS NOAMMHHOCTY.

88. [Mpoben: Cpok 0xpaHbl, yCTaHOBMEHHbIN Ana 6onbwmHCTBa hopm oxpaHbl VC,
ABNAETCS CPaBHUTENbHO HEGOMbLUMM MO CPaBHEHMIO C BPEMEHHBIMU PaMKamu, B KOTOPbIX
CO34al0TCs U NepeaaroTcs U3 NOKONEHNsI B NMOKONEHNE TPaAULMOHHbIE 3HAHUS, U1 MOXET ObITb
HegocTaTouHbIM Anga obecneyeHns Hagnexailero coxpaHeHusa T3. [1oaTomy orpaHUYeHHbIN
CPOK OXpaHbl MOXeT cumtatbecs npobenom.

89. [lpumep: B obwmHe BbipaboTaH Lenbin pag cnocoboB None3Horo NpMMeHeHNs
NEeKapCTBEHHOIO PacTEHWS 1 COXMIachk CMCTEMa 3HaHU 0 cnocobax BbipalymBaHus, cbopa
N NOCrneayrLLero CnonbL30BaHNA 3TOro pacteHns (B TOM YMCrie B cOMeTaHnn C 4pYrMMm
pacTUTENbHbIMK 3KCTPaKTaMn) ansa nedeHnd psga sabonesaHun. Jta cuctema 3HaHuin
onpeaeneHHbIM 06pa3oM CBsidaHa C 3TOM 0OLWMHON 1 NoAAEPKNBAETCHA B paMKax OBLUHbI
TPaAMLMOHHBIMY CpeacTBaMu, COOTBETCTBYOLWMMM ee 0bbldaam. MexayHapoaHble HOpMbl
He NO3BONSAT 06LMHE NPENSTCTBOBATL MPUCBOEHMIO U UCMOSTb30BaHNIO TPETBMMN NLLAMMN
9NEMEHTOB 3TUX 3HAHWUI B NPOMBbILLIIEHHbBIX Y KOMMEpPYeCcKuX Lensax 6e3 kakoro 6kl TO HU
6b1N0 NpM3HaHWS NpaB O6LUHbBI HA 3TK 3HaHMA K 6e3 BbiNNaThl CNpaBeAnMBON KOMMEeHcaLmm
3a Takoe ucnonb3oBaHme (MOMUMO IFIEMEHTOB 3TUX 3HAHUIN, KOTOPbIE 3anaTeHTOBaHbl UK
OTBEYaloT KpUTEPUSIM HepacKpbiTon nHdopmauun). Mmetowmecs opmbl OXpaHbl — ecin
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TakoBble NPMMeEHMMbI BOOOLLE — Kak NpaBuIio, 4eNCTBYIOT B TedeHne 6onee orpaHN4YeHHoro
CpoKa, YeM CpOoK, HeobxoauMbIN ANsA nepenadn CUCTEM TPaAULMOHHBIX 3HAHWI U3 NMOKONEHNs
B MOKONeHMe N nx coxpaHeHnss. OxpaHa 3HaHu 06 OTAenbHbIX acnekTax UCnosib3oBaHNS
OOLLMHON NeKapCTBEHHOIO pacTeHnst MOXeT ObiTb o6ecneveHa ¢ NOMOLLbIO TaKMX
COMYTCTBYHOLUNX MEXaHM3MOB, Kak OxpaHa Ha3BaHMs OBLLMHbI B CBA3WN C pacTEHMEM U BUaamu
€ro UCMNoNb30BaHUs B NevebHbIX Lernsix, CUCTEMbl MOATBEPXKAEHNS cornacusi OOLLMHbI Ha
MCNONb30BaHME PacTeHNs UK ee y4acTue B KoMmepunanusaumm npuHagnexawmx en
3HaHWUN.

(i)  HenpusHaHue 6eHepuyuapoes u rnpasoobiadamernel
lpu3HaHue KonnekmueHbIX rnpas u UHmepecos 8 pamkax cucmembl T3

90. BBoOAHbLIN KOMMeHTapuin: [encTayowme NpaBoBbLIE MEXaHN3MbI, KaK NpaBsuno,
npegycMaTpuBatoT npegocTtasneHme npas VIC otgenbHOMY nnuy unv HebonbLuon rpynne nuy
(Hanpumep, Npu3HaHHOMY n3obpeTtaTento unn nsobpetatenam). Hekotopble dopmbl NC —
Hanpumep, oxpaHa reorpadonuyecknx ykasaHuim, oxpaHa KONneKTMBHbIX 3HAaKOB U HEPACKPbITON
NHOpPMaL MM — MOTYT B OnpeaerieHHON CTeneHn npmM3HaBaTb NPaBoOMOYMS KOMNMEKTUBHOIO
Lilenoro OCyLeCTBNSATb NpaBa Ha OXpaHAEMbIi OOGBEKT M Nony4aTb CBA3aHHbIE C 3TUM BbIroapl,
ecnv ero Bnagensuem nnn 6eHedunumnapom sBnseTca KONNekTMBHOE Lernoe, B TOM Ynucne
tOpUANYECKN NPU3HAHHAsS KOpeHHasa unn mecTtHas obuwmnHa. OaHako B LIenoM He CyLlecTByeT
HUKaKNX cUCTeM, NPU3HAIOLLNX KOMNNEKTUBHOE UK OOLUUHHOE BNageHne, XxpaHeHne nnm
Apyrne ¢opMbl BMACTHBIX NOSTHOMOYMIA UK NPaB B OTHOLLEHWM 3HAHWUA OOLLUHBI UK UX
oTAenNbHbIX 3NeMeHToB. [Mpy MCNONb30BaHUKN TakUX CUCTEM NOTPeByeTCs, BO3MOXHO,
yunTbiBaTb TOT (pakT, YTO BNagenbLamm npas Ha T3 MOryT SABMASATLCA HECKOSbKO OBLLMH.

91. 3TtoT npoben otyactn yuntbiBaeTca ANMKHOOH, koTopas rmacut, YTo «KOpPEHHbIe
HapoAbl UMEIOT NPaBo Ha COXpaHEHUE, KOHTPOSb, OXPaHy 1 pa3BUTUE CBOMX ...
TPaAULNOHHBIX 3HAHUA ... [1] ... NPaBO Ha COXPaHeHWne, KOHTPOrb, 3aLUTy U pa3BuTue cBoen
WHTENNEeKTyanbHOM COBCTBEHHOCTM Ha Takue ... TPaaULUUOHHbIE 3HaHMs». OgHako BBMAY €ro
cTaTtyca Kak MexgyHapogHoro A0OKYMeHTa, He nMetoLero obasartensHon Cunbl, 3T0
MOMoXeHne HOCUT OBLLMIN XapaKTep 1 He ABMSAETCA KOHKPETHbIM NPaBoOBbIM MEXaHU3MOM,
NO3BONSAOLLNM YCTPAHUTL 3TOT Npoben Ha NpakTuke.

92. lMpob6en: MNpusHaHUe TOro, YTO KOPEHHAs UM MecTHasi obLLIMHA Kak TakoBasi MOXeT
obnagaTb NpaBamy Ha 3HaHWS!, CYLLIECTBYHOLLIME B pamMKax onpeaeneHHbIM 06pa3om
CBSI3aHHOW C HEl CUCTEeMbl TPaAULMOHHBIX 3HAHWUIA, XPaHUTb Takue 3HaHUS UM OCYLLIECTBNATb
B UX OTHOLLEHWUM Opyrve NpaBoMOYMsI.

93. [lpumep: B BbiwenpreBegeHHOM NpuMepe obLMHA Kak TakoBasi B HACTOsILLLee BpeMS He
obnagaeT HUKaKMM KONMEKTUBHBIM NPaBOM MPUHMMAaTb Mepbl NPOTUB PasfnnyHbiX (OpM
NMPOTMBOMPAaBHOIo UCNOMNb30BAHWS UITM HE3AKOHHOIO NPUCBOEHUSA €€ 3HaHUN.
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(i)  lNposicHeHue cywecmeayrowux NPUHYUNOS uniu nodmeep)xoeHue ux npuMeHUMocmu 8
omHoweHuu T3

Hopwma, onpedeneHHbiM obpa3zom donyckatouwast npUMeHeHUe MpuHYUno8 nameHmHou
cucmeMsbl 8 KoHmekcme T3

94. BBOAHbLIN KOMMeHTapuiA: B npuHUMNe yxe cerogHst Henb3s NoNyYnTb 3aKOHHbI NaTeHT
Ha TpagUUMOHHbIE 3HaHWS, KOTOpble He 06naaarT HOBU3HOW UMK SBMSIKOTCA 04eBUAHBIMUN Ans
COOTBETCTBYHOLLIEN rpynmnbl CNELMANMCTOB B COOTBETCTBYHOLLEN 06nacTy TEXHUKN (KoTopast
MOXEeT BKMoYaTh ML, UCMONb3YIOLNX CUCTEMbI TPAANLMOHHbBIX 3HaHWIA Ha nNpakTuke). Kpome
TOrO, HEnb3s1 NOMy4YNTb 3aKOHHbIV NaTEHT Ha 3asiBNIEHHOE U306peTeHne, ecnn 3asBUTENb He
ABNSieTCA hakTUYeCKnM n3obpeTtaTenem unum He Gbin yNoNHOMOYEH Ha nodady 3asiBKu
dhakTnyecknum nsobpeTtatenem — Hanpumep, ecnun opmMyrna n3obpeTeHnst oxsaTbiBaeT
TPaAMUMOHHBIE 3HAHUSI, MONYyYeHHble OT HocuTens T3, unu ecnu Hocutenb T3 BHEC BKNag B
co3faHune 3asBnsiemMmoro n3obpeteHus. Kpome Toro, peanbHbii M3obpeTtatens unu
n3obpeTarteny UMET NPABO Ha MX yKasaHUE B KAYECTBE TAKOBbIX B MATEHTHOM JOKYMEHTE.
31K obLme NPUHLMMBI 3aKpPENeHbl B MeXAyHapoaHOM NaTEHTHOM NpaBe, XOTS OHM HUKoraa
onpefeneHHbIM 06pa3oM He NPUMEHSINUCH B OTHOLLEHUWN TPaAMLMOHHBLIX 3HAHMI Ha YPOBHE
MeXAyHapoaHOro HOPMOTBOPYECTBA.

95. Bonpoc 0 TOM, MOXHO N BOOOLLE cYMTaTb Takoe OTCYTCTBME ONpeaeneHHOro npuMHumna
«npobenomy», 1 ABNSETCA Nn «3anonHeHnem npobena» npumMeHeHne obLmnx NPUHLMNOB
UMeHHo K T3 1 onpegeneHHas opMynMpoBKa TOro, YTO YK€ UMMNITMUUTHO OTPaXKeHo B
NaTeHTHOM MpaBe 1 COOTBETCTBYIOLLMX NPMHLUMNAX, ABAsieTca cnopHbiM. C Opyron CTOPOHLI,
4YeTKOE M3NOXKEHNE MOHNMMaHUA TOro, Kak 0bLLMe NPUHLMMBI NATEHTHOW CUCTEMbBI MOTYT
NPUMEHATLCA MMEHHO K TPAAMLMOHHBIM 3HaHUAM TakK, YTOObI UCKNOYaTb Bblaavy
onpeaeneHHbiX HeAeNCTBUTENbHbIX NAaTEHTOB, HANPUMeEp, UCKIYaTh NoOble NONbITKA
yTBEPXXAATb, YTO TPAANLUMOHHBIE 3HAHUS, NONyYEHHbIE OT UX HOCUTENS, NPEACTaBNSAT cobom
n306peTeHNe Apyroro nNuua, B BUAE KaKUX-TO MEXOYHAPOOHbIX HOPM, MOro Obl cTaTb
None3HbIM YTOYHEHMEM CYLLIECTBYHOLLNX NPUHLMMNOB. ATO NOHMMaHWe noapasymeBaeTcs
CYLLECTBYHOLUMW MPUHLIMNAMU, U BONPOC COCTOMT B TOM, MOXET N ero bonee onpeaeneHHoe
N3NOXEHNE CYNTATBLCA YCTPaAHEHNEM pearnbHoro npobena.

96. [poben: He cywecTtByeT HUKakmx bopmarbHbIX MEXAYHAPOAHbLIX MOMOXEHNNA,
npegycMmaTtpuBaioLLmMX HeNnocpeaCTBEHHOE NpUMeHeHne OBLLMX HOPM M NMPUHLMMNOB NaTEHTHOM
CUCTEMbI K TPaAULMOHHBIM 3HAHUAM — HanpuMep, KOHKPETHOrO M onpeaeneHHoro
NCKINIOYEHUSA BO3MOXXHOCTU BblAaun NaTeHToB, hopMyna KOTOPbIX HEMOCPEACTBEHHO
BkntoyaeT T3, n koTopble (i) He obnagaloT HOBM3HOM, MOCKOMNbKY OHWU U3BECTHbI NN AOCTYMHbI
LUMpOKOW nybnmke, (i) ABNSAIOTCA OMEBUOHLIMU AN NMUA, UCMONb3YIOLLEro CUCTeMy
TpaAMLMOHHbIX 3HaHUI, B KA4YeCTBe creumanncTa B COOTBETCTBYHOLEN 06nacTn TEXHUKN, Unu
(iii) mony4yeHbl OoT HocuTensa T3, KOTOPbIN He BbiN yka3aH B kavyecTBe n3obpetarens n ot
KOTOpOro He 6bIny Hagnexawmm obpa3omM nonyveHbl COOTBETCTBYIOLLME NpaBa
COBCTBEHHOCTW.

97. [lpumep: Hekoe nuuo, NOCETUB KOPEHHYIO OOLLMHY, NOMy4YaeT B CBOE pacnopsiXeHme
LEeHHble TpaauUMOHHble 3HaHUA. OHO nogaeT ABe NaTEHTHbIE 3asiBKM HA 3TN 3HaHUS B TOM
BMAE, B KAKOM OHW BbInn NonyyeHbl, yka3aB cebsi B kKauecTBe n3obpeTtartens, He BHECS B HUX
HUKaKNX OOMOMHUTENbHbBIX CYLLECTBEHHbIX YITyYLWEHUN U HE YBEAOMMB U HE yKa3aB HOCUTENS
T3, OT KOTOPOro OHO MOMY4YMNOo 3TM 3HaHUA. OgHa M3 NaTEHTHbIX 3asiBOK kacaeTcs
AENCTBUTENBHO NAaTEHTOCNOCOOHOro n3obpeTteHus. B aTom cnyyae 3aaBuTens He UMeeT
npaBa ucnpawmeaTb NAaTEHTHYH OXpPaHy, NOCKONbKY NOAMMHHBIM n3obpeTarenem sBnseTcs
nnLo, U3Ha4YanbHO NpakTukoBasLwee 3Tn T3, a nogaHHasa 3asiBUTENEM 3asiBKa He OCHOBaHa Ha
npaBax COBCTBEHHOCTW, NOMNYYEHHbIX OT pakTU4eckoro nsobpetarens. [pyras nateHTHas
3asaBKa kacaeTtcsa T3, KoTopble Oblny Ny6rIMYHO packpbIThl M NPeacTaBnsAT cobor cnocob,
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yXXe U3BECTHbIN 0bLWnHe obnagatenda T3. B atom cnyyae nateHT Takke Oyaget
HeaenCcTBMUTENbHLIM B CUITY OTCYTCTBUS HOBM3HbI MM M306peTaTenbCKoro YpoBHS.

(iv) ®opmbi oxpaHbl, He MPedyCMOMPEHHbIE CYyULeCM8YWUMU MeX0yHapOOHbIMU HOpMamMU
KoHkpemHoe mpebosaHue o packpbimuu, kacaroueecsi T3

98. BBOAHLIN KOMMeHTapuin: B page cTpaH yCTaHOBMEHbI creunanbHble MeXaHN3Mbl,
Kacatwumecs T3 (a Takke reHeTUYEeCKUX PECYPCOB, KOTOPbIE HE ABMNAIOTCA NpeaMeToM
pPacCMOTPEHNS B HAcCTosALWEeM aHanuae npo6enos), B hopMe BKMOYEHNS B HALMOHAmNbHbIE
NaTeHTHblE 3aKOHbI JOMNOMHUTESNbHbBIX TPeboBaHMN O pacKkpblTUKM nHdopmauun. OHM
0064a3bIBalOT NULO, NOAaKoLLEee NAaTEHTHYIO 3asBKY, PacKpbiBaTb MCTOYHUK UM NPOUCXOXAEHUE
T3, ucnonb3yembix B 3a8BNsieMOM M3006peTeHnn, a B psiAe crnyvae Takke npeactaBnatb
AoKasaTenbCTBa NpeaBapuTeNibHOro NOMy4YeHNs MHPOPMUPOBAHHOMO COrfacusa 1 Hanmuns
AOrOBOPEHHOCTEN O CNpaBeAnMBOM COBMECTHOM NOMb30BaHWUM Bbirogamn. Takoe
TpeGoBaHue He NPeayCMOTPEHO MEXAYHapPOAHbLIM NPaBOM, XOTS BHOCUIUCH NPEANoXeHnsa®® —
nogaepxaHHble pagom ctpaH — o nepecmoTtpe Cornawwenuns TPUMC ¢ BknoyeHneM B HEro
nogobHoro TpeboBaHUS, N HECKONBKO MPEANnoXEeHNN O BBEAEHUN TAKOro TpeboBaHus Takke
BHOcunNMCh B pamkax BOUC. [pyrmue cTopoHbl BO3paxkanu NpoTMB Takoro TpeboBaHns u
NOCTaBUIM NOJ COMHEHWe ero uenecoobpasHocTb. B pamkax HacTosiLero aHanmaa H1UKakom
OLEHKM 3TUX NPOTMBOMOSIOXHbIX MHEHWUI HE JaeTCs, U NULLb KOHCTaTUpyeTCca 0O beKTUBHbIV
aKT Hanm4ums YncTo cpopmarbHOro npobena B BUAe OTCYyTCTBUS B MEXAYHAPOOHbIX
nonoxeHusix nboro nogobHoro TpeboBaHus. Bonpoc o HeobGxoanmMocTn 1 cnocobax
yCTpaHeHus aToro npobena, pasymeeTcs, SsBNseTca npegMeToM 06CyXaeHnss BONpoCoB
NOMUTUKN MeXOy rocyaapCTBamMum.

99. [pobGen: B mexayHapoAHOM NpaBe He CYLLECTBYET HUKAKMX KOHKPETHbIX TpebGoBaHui
PacKpbITUS NMLOM, NOAAIOLUM MATEHTHYI 3asiBKY, UICTOYHUKA UK npoucxoxaeHus T3,
MCMOSb3yeMbIX B 3asiBIIEHHOM M306peTeHnm, Unm packpbITUsS MHPOPMaLMM O Hanu4um
npeaBapuTenbHOro MHPOPMUPOBAHHOIO COrnacus U cnpaBeafiMBoro COBMECTHOMO
NoNb30BaHWS BbIrogamMu.

100. Mpoben: B mexayHapogHOM MpaBe He CyLeCTBYET HMKAKOro KOHKpPETHOro TpebosaHns
pacKkpbITUA NUUAMK, NOAALWLNMUN NAaTEHTHbIE 3asBKN, UHPOPMALMK, UMEIOLLLEN OTHOLLEHME K
BONpOCaM NaTeHTOCNOCOBHOCTK, HanpuMep, MHpopMaumm 0 COOTBETCTBYHOLLEM U3BECTHOM
YPOBHE TEXHUKM.

OxpaHa om HeocHogameIbHO20 0boz2aweHuUs 8 pesynbmame ucrnonb3o8aHusi T3,
He3aKOHHO20 MPUCBOEHUS U HErnpasoMepHO20 Ucrnob3o8aHus T3

101. BBoaHbIn KOMMeHTapun: CyLieCcTBYHOT pasnnyHble OLLEHKN OTHOCUTESbHO MOJSTHOMO
ob6bema NpMMEHEeHUA MexayHapogHOW HOPMbl O HEOBXOANMOCTU NpeceYeHnst
HeJ0OpPOCOBECTHOWM KOHKYPEHLNN, 3aKpenneHHoM B [apuKCcKon KOHBEHLINN.
HepnobpocoBecTHbIE AENCTBUSA, KOTOPbIE OOMKHbI MPpeceKkaTbCsl B COOTBETCTBUM C 3TON
HOPMOMW, BEPOATHO, OXBaTbIBAIOT, MO KpanHen Mmepe, HEKOTopble (PopMbI HE3aKOHHOIO
NPUCBOEHUSA 1 NPOTUBOMNPABHOMO MCMNOMbL30BaHUA T3, HO CTOSb XXe BEPOSATHO, YTO OHMU
OXBaTbIBalOT HE BCE Takue LENCTBUS, BKNOYasa BCe BMAbI UCNONb3oBaHne T3 B KOMMEpPYECKNX
1N NPOMBILUAIEHHbIX LEeNsaX, KOTOpble MOryT CHATATbCA NPOTUBOPEYaLL MMM YECTHOM
KOMMEPYECKON NpakTUKe Unu npuHuMnam cnpaBeanmBocTu. Ha mexagyHapoaHOM ypoBHE
CyLLEeCTBYIOT B0NbLUME PACXOXAEHNS BO MHEHUSIX OTHOCUTENBbHO TOr0, Kakme UMEHHO BUAbI
ncnonb3oBaHna T3 MOryT cUMTaTbCs HE3AKOHHBIM NPUCBOEHNEM, HEOCHOBATEbHbLIM
oboraleHMeM Unu UHbIMKU BUaaMmn NpoTUBONPABHOIO UCMNOJb30BaHUS, a Kakne BUabl

36 Cm. npeanoxexus, NpeacTtasnexHble B Komutet BTO no Toprosbim neperosopam (okymeHT TN/C/W/52 ot 19
nions 2008 r. u gokymeHT TN/CW/59 o1 19 anpena 2011 r.
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ncnonb3oBaHus T3 nuuamun, He SBNSALWUMNCS YNeHaMu OBLLMHBI NMPOUCXOXKAEHUS (BKMtoYas
KOMMEPYECKOe MCMoNb30BaHNE), MOTYT CYMTaATbCA JOBPOCOBECTHBIMU U NMPaBOMEPHbBIMU.

He Bce Buabl ucnonb3oBaHms T3 TPETbMMM NMLAMW MOTYT CYMTATbCS NMOMHOCTBIO 3aKOHHbLIMU
UMW NONHOCTbIO HE3AKOHHBIMW, Y OTHOCUTENBHO MX pasrpaHNYeHs BbiCKa3blBalOTCS
pasnuyHble MHEeHUsl. TN pasnnYHble MHEHUS CBMAETENbCTBYIOT O HanM4mMmn npobena,
3aKYatoLLerocs B OTCyTCTBUN MeXAYHapOAHbIX PYKOBOASILLMX MPUHLIMNOB B AaHHOM
obnacTtu.

102. lMpobGen: B mexayHapoOAHOM npaBe He CyLLeCcTBYeT HUKAKOro onpeaeneHHoro
TpeboBaHMsi OTHOCUTENBHO NPeCceYeHnss HEOCHOBaTENbHOro oboralleHms 3a cyeT
ncnonb3oBaHus T3 nnNn He3aKOHHOIO NMPUCBOEHUSA UM HENPaBOMEPHOTO UCMOMb30oBaHusA T3,
N HUKaKUX MeXOyHapoaHbIX PYKOBOASALLMX MPUHLNMNOB, Ornpeaensowmnx NOHATUA 3aKOHHOMO U
A06pOoCOBECTHOrO MCMNonb3oBaHus T3, a Takke HEOCHOBATENbHOro oboralleHns nnm
HEe3aKOHHOro NPUCBOEHUS.

103. Mpwumep: MNpUMEHMTENBLHO K BbILLENPUBEAEHHOMY NPUMEpPY 3TOT Npoben kacaeTcs
npaBa Ha BO3paXkeHune unv npMMeHeHne cpeacTs NPaBoOBON 3alUMTbI B CUTyauunK, Korga
TpeTbe Nuuo ucnonbayeT T3, NpMHagnexawme obwunHe, Hanpumep, Ans NPou3BOACTBa
neyebHbIX CpeacTB U3 «HaTyparibHbIX NPOAYKTOB» UMW NeKapCTBEHHbIX MpenapaToB, KOTopble
OCHOBaHbl HENOCPEACTBEHHO Ha 3TUX 3HAHMAX U B KOTOPbIX NMPSIMO UCMONb3YHTCS U3BECTHbIE
CBOMCTBa BGronormyeckx matepuanoB, COCTaBnAOLLNE SMIEMEHT ITUX 3HAHWIA.

104. MOXHO NpMBECTU HEKOTOPbIE ApYyrMe npumepsi:

- nevyebHOe CPeacTBO UMK JIEKAPCTBEHHbIN Npenapar, NofydYeHHble
HenocpeacTBEHHO C Ucnonb3oBaHuem T3, npuHagnexawmx KOPeHHOM OBLLVHE;

- ne4yebGHOEe cpeacTBO UMK NEKAPCTBEHHbIN NpenapaT, U3roTOBMEHHbIE C
NCMONb30BaHMEM YacTU 3HAHWIA, U3BECTHBIX LLUMPOKOWN Ny6nuke;

- ne4yebHOe CpeacTBO UMW NEKAPCTBEHHbIN Npenapat, U3rOTOBIIEHHbIE C
1cnonb3oBaHMEM 3HaHUN, AoNonHsALWKNX T3.

105. Cnegyet Takke geTtanbHee pacCcMOTpPeThb crydaun, korga T3 Bxogunu B coctaB obbekTa
KaKux-TO MHTENNEeKTyanbHbIX NpaB, A4aXe eCnv NOCreaHn He OCHOBaH Ha T3
HenocpeacTBeHHO. Ecnu Takoe ucnonb3oBaHne T3 B COCTaBe HOBOro NpoAykTa He
YUMTbLIBAETCS, 3TO MOXET cumTaTbca npobenom B oxpaHe T3.

106. B kaxgom crnyyae npu BbISCHEHUN Hannuusa npobena B oxpaHe OT HE3aKOHHOIo
npuobpeTeHnst UM HeocHoBaTerbHOro oboralleHna Heobxoanmo AaTb OTBET Ha criegyoLme
BOMpPOCHI:

- Korga Takoe ucnonb3oBaHve T3 nopoxagaeTt 0683aTenbCTBO yKa3biBaTb OOLMHY B
KayecTBe MX UCTOYHUKA, OENUTLCH C HEN pe3ynbTaTammn UX UCNONb30BaHUS UK
MHbIM 06pa3om BbiNnayMBaTb OOLMHE BO3HArpaXaeHve u npusHaeaThb ee npasa, u
korga nobas popma NCnonbL30BaHUSA CYMTaETCH HEOCHOBaTeNbHbIM oboralleHnem
NN He3aKoHHbIM NpuobpeTeHnem?

- Kakas CBsi3b JOJKHA CyLLeCcTBOBaTb Mexay (POpMON AOCTyna K 3HaHUSIM U UX
nocneayoLwmnm NCnonbL3oBaHnem?

- BNUSIOT NN OBCTOATENbLCTBA, NPU KOTOPbIX 3HaHWSA BbiNn NnepBoHaYanbHO NOSyYeHbl
OT OBLLUMHBI, HA TO, CYMTAETCSH NN NX UCMONb30BaHNE HE3AKOHHBLIM NprobpeTeHnemM
NN HeocHoBaTemnbHbIM oboralleHnem, Unm aTo 3aBUCUT TONbKO OT cnocoba
NCnonb3oBaHWA?
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- OrpaHn4YMBaETCS NN HE3AaKOHHOE NPUOBpPETEHME TOMBKO LLUMPOKMM UCMOSTb30BaHMEM
TaknX 3HaHM B KOMMEPYECKMX LIENSIX NN TaKoBbIM TakKe cuYMTaeTcs
HEKOMMEpPYECKOEe UCMONb30BaHNE UM OrpaHN4YeHHOEe KOMMEpPYECcKoe
NCnosib3oBaHne?

107. B ogHOM 13 KOMMeHTapueB Gbina BbickazaHa 03a604eHHOCTb MO NOBOAY TOrO, YTO
MeXAyHapoaHble CTaH4apTbl He MO3BONAIT OOLWMHAM NPENATCTBOBATL UCMONb30BaHMIO
APYTYMUK NnLaMm anemMeHToB T3 B MPOMBILLNEHHbIX U KOMMEPYECKUX Liensix 6e3 ykaszaHus
MCTOYHMKA M NPeaoCTaBeHns CnpaBeanvBbIxX Bbiroq B 06MeH Ha Takoe MCNofb30BaHue.
B apyrom koMMeHTapum oTMevanucb HeraTMBHbIE NOCNEACTBUS, KOTOpble ByaeT nMeTb
OTCYTCTBME Haaexallmx CaHKLMIA C TOUKU 3peHUst BO3MOXXHOCTEN Bo3MelLeHNs yuepba,
NMPUYNHAEMOrO HE3aKOHHbLIM NPUOBPETEHNEM.

lMpedsapumernbHoe UHOPMUPOBaHHOE coaracue

108. BeogHbIi kommeHTapuin: KBP npusHaeT npaBo npeaBaputensHOro MHPOpMMPOBaHHOIO
cornacusi B OTHOLLIEHUN reHETUYECKUX PECYPCOB, @ B BOHHCKMX PYKOBOASLLMX NPUHLMAAX
OTMEeYaeTCs, YTO OHO MOXET TakKe NPUMEHSTLCA B OTHOLEHUN T3, CBA3aHHbIX C
O6uopasHoobpasnem. CrtaTtbsi 7 Haromckoro npotokona rnacut: «B cooTBeTCcTBMM C
NONOXEHUAMN BHYTPUrOCy4apCTBEHHOrO npaea kaxaas CTopoHa npuHumaeT
COOTBETCTBYIOLLME MEPbI C Lenbto obecneveHmns Toro, 4Tobbl 4OCTYN K TPaAULMOHHBIM
3HaHWUSM, CBA3aHHbBIM C FeHETUYECKMMU pecypcamm, HOCUTENSIMU KOTOPbIX ABNAOTCS
KOPEHHbIE U MECTHblE OOLLMHbI, OCYLLECTBAANCA C NpeABapUTENbHOro U1 060CHOBAHHOMO
cornacusi unv ogobpeHnst U NpW y4acTum AaHHbIX KOPEHHbBIX M MECTHbIX OOLLMH 1 4TOObI ObiNn
yCTaHOBJEHbI B3aUMOCOrfiacoBaHHble ycrnoBus». OgHaKo He CyLLeCTBYEeT HUKaKOM
onpeaeneHHon MexayHapoaHOM HOPMbI, B KOTOPOW Npu3HaBanoch 6bl NpaBo
npegsapuTenbHOro MHOOPMMPOBAHHOIO Corflacust NPUMEHUTENBHO KO BCEM TPaANLNOHHbBIM
3HaHUAM.

109. Mpoben: OnpeneneHHas OpMynMPOBKa NpUHLMNA HeOBX04MMOCTM CBODOAHOMO
npeaBapuTenbHOro MHAPOPMUPOBAHHOMO Corfacusa Ha ucnosnb3oBaHune T3, HocuTenem
KOTOPbIX SBMSEeTCA NPU3HAHHAs KOPEHHasa nnn MecTHasi obLmHa.

110. MpoGen: Ewe oauH npoben, BbIABMAEHHbIA B KOMMEHTapPUsIX, KacaeTcs cuTyaunm, Koraa
00s13aTenbCcTBa OTHOCUTENBHO HEOOXOOMMOCTU NOSTyYEeHUs NpeaBapUTENbHOro
MHOPMMPOBAHHOIO COrfacus 1 3akOHOAATENbCTBO O AOCTYNE Y COBMECTHOM MOfNb30BaHUN
BbIrogamu, NpegyCMOTPEHHbIE B OOHOWN CTpaHe, MOryT HE MPUMEHATLCA B TPETbLEN CTpaHe, B
CBSI31 C YEM BCTAET BOMPOC O NPENATCTBUAX ANA S3KCTEPPUTOPUASIBHOIO NPUMEHEHUS TaKNX
HOPM cyfamMu B TPETbUX CTpaHax, B TOM YUcre npu HanmyMm unm B OTCyTCTBME
MEXOYHapOo4HOM HOPMbI, KacatoLencs oxpanbl T3.

111. Mpumep: Y4eHbIN-aTHOBOTAHMK OCYLLLECTBNAET NPOrpamMmmy NnosieBbIX NCCreL0BaHUN,
KacarLmnxcsa TpaguLMoHHbIX 3HaHUIM onpeaeneHHon obwmHel. OH He 06513aH 3anpawmeaTtb
cornacue obLWwmHbl nepeq TeM, kak cobnpaTtb Takme 3HaHWA, KOTOpPbLIE OH MOXET Janee
cBOOOAHO NpeaoCcTaBnATb APYrMM NnLaMm, a Takue gpyrue nuua — Ncnonb3oBaThb B
KOMMEPYECKMX NN NPOMbILLSIEHHbIX LENsIX.

112. Bo3MOXHO Takke cyLiecTBOBaHWE npobena ¢ NpakTU4YeCKOM TOYKN 3pEHMUS, MOCKOMbKY
cosgaHne 3EKTUBHOM CUCTEMBI CEPTUdUKALMN U CUCTEMaTU3aUNN AaHHbIX TpebyeT
NpakTU4eCcKon NOAAEPXKKU, a ANA NOATBEePXAeHUs NpeaBapuUTenbHOro MH(OPMUPOBAHHOIO
cornacusi, 0cOBeHHO cornacus MECTHbIX U KOPEHHbIX OBLLNH, TpebyeTcs UHCTUTYLNOHaNbHas
noaaepkka u COOTBETCTBYHOLLLEE 3aKOHOAATENbCTBO; Takas NOMOLLb B KPAaTKOCPOYHOM MNflaHe
crnocobcTBoBana Okl peleHunto Npobaem NPOTMBONPAaBHOIO NCMOMb30BaHUS U HE3AKOHHOIO
npucesoennsa T3.
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[Mpaso Ha ykasaHue ucmoyYHukKa u npaso mpebosamp HeAOMyWeHUsT UCKaxeHus1 T3

113. BBogHbIt KOMMeHTapun: Nonb3oBaTenb TPagUUMOHHBIX 3HAHUK, Kak NpaBunio, He
00s13aH yka3sblBaTb HOCUTENS UMK UCTOYHUK 3HaHUN. Kpome Toro, nonb3oBaTtenb He 064A3aH
OTHOCUTBCS K 3HAHMAM C yBaXKeHnem n nsberatb opM MCNonb30BaHNUS TPAAULNOHHBIX
3HaHW, KOTOPbIE BOCMPUHUMAIOTCA Kak OCKOPOUTENbHbBIE NO KYNbTYPHbIM NMPUYMHAM UK
Korga TpaguLMOHHbIE 3HAHUA NCNOMb3YHTCA B hopMax, NogpbiBaloLLMX UX NOLAMHHOCTb UK
LenoCcTHOCTb. Bo MHOrmx cnyyasx onpegennTb BCe MCTOYHUKM 3HAHUI CROXHO UIx
HEBO3MOXHO, M NO3TOMY NpeaycMaTpmBaTh NPaBO BO3PaXKEHUS NPOTUB onpeaeSieHHbIX BUOOB
ncnonb3oBaHna T3 MOXET ObiTb HEYMECTHBIM UIK coLmanbHO HEMNPOAYKTUBHBIM. TeM He
MeHee, 0TMe4anacb BaXXHOCTb CO34aHus NogobHOro MexaHnama — HanpumMmep, xoTs 6ol B
OTHOLLEHUN Taknx T3, KOTopble MMEKT 0CODO0 cakpanbHOe 3HaYeHNe Unm 0CoBEHHYO
BaXXHOCTb AJ151 KOJTNEKTMBHON MOEHTUYHOCTY OOLWUHBI. PopManbHO MexayHapoaHble HOPMbI
He nNpegycmaTpuBaloT Takoro TpedoBaHust, U B 3TOM YNCTO (hOPMarbHOM CMbICIIE MOXHO
roBOpUTb O CyLLLECTBOBaHUKN Npobena: 3TO He 03HayaeT, YTo Takon Npoben HyXXHo BooOLe
YyCTPaHATb, UMK KakMM 00pa3oM M B KaKOW CTEMEHWN ero cneaosano Obl yCTpaHUTb, BCE 3TO
cepbesHble BOMPOCh! NONUTUKN, Tpebytowme 06CTOATENBHOrO U3y4yeHns. TemM He MeHee, C
dopManbHOM TOYKN 3PEHNS MOXXHO rOBOPUTBL O HanM4umK Takoro npobena.

114. TMpoben: [MpaBo Ha BO3pakeHne NpoTMB Mcnonb3oBaHusa T3 6e3 onpeaeneHHoro
yKasaHusi 06LLMHbI, KOTOpas ABNsieTCA PAaKTUYECKMM UCTOYHUKOM 3HAHUN.

115. Mpo6en: lNpaBo Ha BO3paxeHWe NPOTUB UcMoNnb3oBaHus T3 B Tex cny4asix, korga Takoe
MCMoNb30BaHNE ABMSETCA OCKOPOUTENbHBLIM AN OBLWMUHBI MO KyNbTYPHbLIM UMW AYXOBHbIM
NpUYMHaAM UM UHbIM 06Pa30M HapyLIaeT LeNOCTHOCTb TakMX 3HaHUMN.

116. lNpumep: TpaanuMOHHbIE 3HAHUS, ABMISAKOTCA YEPTON MOAEHTUYHOCTWN ONpeaenieHHON
OOBLMHBI, MCNOSb3YIOTCA TPETbMM NULOM B COCTaBe KOMMEPYECKOro NPOAYyKTa; Npu 3TOM
obLWKHa He ykasblBaeTCs B Ka4eCTBe UCTOYHUKA, co3aaTterns unu TpaguumMoOHHOIo XpaHuTerns
3HaHWN. Kak BapuaHT, Takon NpoayKT npeanaraetcs n pacnpocTpaHseTcs B hopmax,
KOTOpble ABNATCHA YHU3UTENbHLIMU UM OCKOPOUTENbHBIMY AN OOLWUHBI, ABNSOLWEeNncs
ncToyHukom T3 (BTOpas npobrnema YacTU4HO peluaeTcs NPUMEHEHMEM NOMOXEHNU CTaTbn
10bis Mapwxckon KOHBEHLUUN).

(v) Omcymcmeue npae Ha rosy4yeHue 803Hagpaxx0eHUs Unu UHbIX 8b1200

117. BBoaHbI KOMMeHTapuin: Mo aHanorum ¢ npaBoM Ha cripaBennBOe BO3HarpaxaeHue,
NpeayCcMOTPEHHbBIM B HEKOTOPbIX cnuctemax MIC, n B COOTBETCTBUM C TEOPUAMMU
«KOMMEHCATOPHOW OTBETCTBEHHOCTN» M NPUHLMMNOM CNpaBeasIMBOro pacnpeaenennst Bbirog
npeanaranock NPeaocTaBnsaTb HocUTenamM T3 NpaBo Ha cnpaBeasiMBYO OOS0 y4acTus B
BbIrogax, U3BrnekaembIX ApyrumMu fmuamMm U3 UCnosib30BaHns X 3HaHWA, 0COBEHHO Korga
peyb naeT o0 GMHaAHCOBOKW N KoMMep4Yeckon Bbiroge. (OgHako Beirogbl He 06s13aTeNbHO
A0ITKHbI OblTb (PMHAHCOBLIMU NNWU AEHEXHBIMWU camu Nno cebe, ocobeHHO ecnu
COOTBETCTBYIOLLAA AEATENbHOCTb NPOTUBOPEYUT LLEHHOCTSIM UMK SIBHO BbIPaXXEHHbIM
XenaHuam obLwmHbl). Y TpaguUNOHHbBIX 3HAHUIN MOXET OblTb MHOIO pa3HbIX HOCUTENEN:
OTAENbHOE NNLO MOXET MMETb MPaBO Ha KOMMNEHCaUMIO UNKU nosnyyvyeHue sbirod, nmdo T3
MOTyT BbITb HACTOMNBKO «Pa3MbITbIMU» MO CBOEMY MPOUCXOXAEHWNIO, YTO CrpaBeaANBbIM
MEeXaHU3MOM pacnpeneneHns BbIrog MoXeT OblTb TONbKO HaUWOHasbHbIA, rNobanbHbI Unu
pervoHanbHbln oHA. Takum obpa3omM, NOMUMO U3y4eHUs BO3SMOXHOCTU NpeaocTaBneHus
npasa Ha CrnpaBeanNMBOE BO3HArpaxaeHue, B pamkax aHanvaa npobenoB MOXHO 6bio Obl
TaKkKe paccMoTpeTb BONPOC 06 OTCYTCTBMU HaaneXalmx MHCTUTYLIMOHANbHbIX PaMokK,
obecneynBaloLLnX ynpasreHne (MHaHCOBbIMU UM MHBIMW BbIroO4aMu 1 UX pacnpeaeneHme.
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118. lNpoben: KonnekTMBHOE NpaBO Ha CNpaBeasIMBOE BO3HArpaXkaeHne nnun gpyroe
paBHOMpPaBHOE y4acTMe B BbIrogax OT KOMMEPYECKOro NCNofb3oBaHms T3 B LENOM UK UHbIX
Bblrogax oT T3, NOMMMO NpaB, YCTAaHOBNEHHbIX AN KOHKPETHbIX dpopm T3, Takux, kak T3,
cBsi3aHHble ¢ bnopasHoobpasnem, asnawwmecsa npegmetom KbBP.

119. lMpo6en: Hagnexaiias MHCTUTYUMOHaNbHasA CTpykTypa cbopa v cnpaBeanmBoro
pacnpeaeneHus Bbirog (0CO6eHHO B TEX Cny4vasix, Korga Takme Bbirogbl HOCAT (PUHAHCOBbI
xapakrtep).

120. lMpumep: TpagnUMOHHbIE MEANLMHCKME 3HAHWSI HEKOW OBLLMHBI BbINN NCNONBb30BaHbI
Ans pa3paboTku NonynsapHON cepmum NOTPedUTENbCKOM MegULUMHCKOM Npoaykuun. Nommmo
APYrmx coobpaxkeHui (Taknx, Kak MpaBo Ha YKasaHue UCTOYHMKA) OOLLMHA MOXET MMETb
NpaBoO Ha y4yacTue B Bbirogax OT Tako KOMMEPYECKOW AeATENbHOCTU. Takue Bbirogbl He
00s13aTenbHO OOMKHbI 6bITb UMEHHO (OMHAHCOBLIMY (M YNIEHbI OBLLUHBI MOTYT HE
NPMBETCTBOBATb TaKytd MOHETM3aLUUIO UX 3HAHWI), HO MOTYT peanv3oBbiBaTbCS B
HednHaHCoBOW hopme, Hanpumep B hopMe y4acTusa B Hay4yHO-UccnegoBaTelbCkon
AEeATENbHOCTU, Hagnexallero KynbTyYpHOro pa3BuTust O6LLMHBI U yCTONYMBOrO cbopa
NCNoNb3yeMblX MaTepmaros.

V.  COOBPAXEHWA, KACAIOWNECA OMNMPEAENEHNA LIEIECOOBPA3HOCTH
YCTPAHEHNA YKASBAHHbBIX NMPOBENOB

121. CoobpaxeHus, kacaroLmecs onpeaeneHns LenecoobpasHocTy ycTpaHeH s
BbISIBMEHHbIX NPOGEeoB, MOXHO NoapasaennTb Ha:

- coo6pa>|<eH|A;| I/IHCTI/ITyLI,I/IOHaJ'IbHOFO/I'IpOLI,e,EI,ypHOFO Xapakrtepa, u”n
- COO6pa>KeH|/19| copepKaTeribHOro Xxapakrepa.

122. CoobpaxkeHUs NHCTUTYLMOHAaNbHOro/NpoLeaypHOro xapakrepa BKNoYaoT BOMPOCH! O
TOM, NO3BONSOT N MEXAYHApPOAHbIE NpoLeaypbl, KOTOPbIE yXKe CYLeCTBYIOT, yCTPaHUTb
KOHKPETHbIN Npober, 1 4TO 3TO O3HAYaeT C TOYKM 3pEeHMs darnbHenwen paboTkl No ero
ycTpaHeHuto. NMommmo obecyxaeHusa cogepxatenbHOro Bonpoca naet obcyxaeHve
«rnpoLeccyanbHbIX» BOMPOCOB, KacarwLleecs opyma nnm opymoB, KOTopble crieqyeT
cunTaTb Hagnexawmmmn ansa ycTpaHeHus Takoro npodena.

123. CopepxaTenbHble COObpaXKeHUs!, C APYron CTOPOHbI, BKMOYAKOT pacCMOTpPEHNE
BOMPOCOB Hannumsi yoeauTenbHbIX NPUYNH 515 YCTPaHEHNS TOro UM MHOMO KOHKPETHOTO
npobena Ha ypoBHE NONUTUKK. Hanpumep, MOXET B NPUHLUMUNE CyLLEeCTBOBATbL NPaBOBOM
«npoben» B oxpaHe T3 OT HEKOMMEPYECKOro UCMOSIb30BaHUA B JIMYHbIX LLENsX, O4HAKO ero
yCTpaHeHne MOXeT BbITb COMTEHO HEQOCTATOYHO NPUOPUTETHON 3agaden NONUTUKK, MO
KpanHen mepe, B CpaBHEHMM € Npobenom, Kkacarowmmesa cnocoboB KOMMEpPYECKOro
MCNONb30BaHWA 3HAHWI C LIENbI0 N3BreYeHns Npmuobbinu.

124. [ononHuTenbHble CoobpakeHns MOryT KacaTbCH onpedenieHnst He camom
uenecoobpasHOCTM ycTpaHeHus npobena, a cnocoboB ero ycTrpaHeHUss — HanpuMep, Kakas
dopma ycTpaHeHu s BbisIBIIEHHOro npobena 6yaet Hambonee adhdhekTnBHOM: 0bsi3aTenbHas
HOpMa MeXayHapoAHOro npasa, Mepbl CTUMYNMPOBAHME Ha NONUTUYECKOM YPOBHE UMK
TMNOBOW 3aKOH? 3Tn COOBpaeHNs B OCHOBHOM pacCMaTpUBAlOTCS B 3aKITHOYUTENbHOM
pasgene HacTosLwero aHanmsa npobenos.
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(a) ColepxxamersibHble cOobpaxeHusi

(i)  MexOyHapodHoe npaso u nosumuka

125. dopmupytowasica 6asa MexxgyHapogHoro npasa v NoAnTUKKA B obnactu oxpaHbl T3
MOXeT NOPOAMTbL NpeacTaBeHne O TOM, YTO ANS YCTPaHEHUS BbIBMEHHbIX NPOOenoB MOXeT
noTpeboBaTbCA KOPPEKTMPOBKA HOPM OXPaHbl MHTENNEKTyanbHbIX NpaB. VHbIMK cnoBamu,
CABUMM 1N KOHEYHbIE pe3yrbTaTbl MPOLECCOB, MPOUCXOAALLMX B 0ONacT MexayHapoaHoro
ny6nnM4HOro Nnpaea MOryT paccMaTpuBaTbCs Kak «CcoobpaxeHne», BaXKHoe Ansi onpeaeneHuns
LuenecoobpasHOCTM yCTpaHeHus Npobenos: pesynbTaT B 06nacTv npaBa unm noinTukn B
CMEXHOM 0bnacTu MOXeT, B MpMHUMNE, pacCMaTpMBaTbCs Kak cnocob BbisiBreHMst npobena

B cMCTeme 3akoHogaTenbcTBa no Bonpocam VC Ha onpegeneHHoM ypoBHe AeTanunsauuu.

K TakMm npoueccam — 0xXBaTbIBaOLLMM Kak UMNEpPaTMBHbBIE HOPMbI MEXAYHApPOAHOro npasa,
Tak 1 pekoMeHZaumm no BblpaboTke NONUTUKK, NOAOOHbIE AeKnapaunsiM — OTHOCATCS:

- 3aknyeHune u BeTynneHune B cuny ctatbm 8(j) KBP, koTopas npegycmatpusaet
yBaXKeHue, CoOXpaHeHve 1 nogaepXxaHne TpaguLMOHHbIX 3HAHUI, KacaloLwmxcs
©bnopasHoobpasus;

- npuHaTue Oeknapaumm Oprannsaumm O6begmHeHHbIX Hauuin o npaBax KOPeHHbIX
HapoJoB, B KOTOPOW CChOPMYNMPOBaH LLUMPOKUIA KOMMMEKC NpaB, HenocpeaCTBEHHO
OTHOCSLLMXCH KaK K COBCTBEHHO TPaAMLMOHHBIM 3HAHUAM, TaK U CBA3@HHBbIM C HUMM
npasam VC (6yayun mexgyHapoaHOW AeKknapaunen, oHa cYMTaeTcst AOKYMEHTOM,
oTpaxarLMM yXe CyLLEeCTBYIOLLME HOPMbI, @ HE CO34al0LLUNM KOHKPETHbIE MPaBoOBbIe
obs3aTenscTBa);

- 3aknoyeHune n sctynnenune B cuny MAMPPIC ®AO, koTopbin TpebyeT oxpaHbl
TPaANLMOHHBIX 3HaHUI, KacaloLUXCA reHeTUYECKUX PeCypCOB pacTeHun ang
nNpou3BoACTBa NPOAOBONLCTBUSA N BEAEHUS CEMNbCKOro X035IMCTBA;

- pacTyLiee npu3HaHne TpaguUNOHHbBIX 3HAHWU B KAYECTBE OAHOIO U3 BaXKHENLLIMX
3NEeMEHTOB NONUTUKK 30paBOOXPaHeHns (B YacTHOCTH, B Aoknage Komuccun
BcemupHon opraHvsaumm 3gpaBooxXpaHeHns no npaBam MHTENNeKTyansHom
COBCTBEHHOCTN, MHHOBAUMSM U 34paBOOXpaHEHMIO U B [obanbHou cTpaternn B
obnacTtu 30paBOOXpaHEHNS, MHHOBALMIA U UHTENNEKTYanbHOW COBCTBEHHOCTH,
npuHaton BcemmnpHon accambneer 3agpaBooxpaHeHns B mae 2008 r.);

- B KOOHBO npegycmaTtpuBatoTca obsi3aTenbCcTBa B OTHOLLIEHUM OXPaHbl, MOOLLPEHNS
N NCNONb30BaHWS COOTBETCTBYHOLLNX TPAANLMOHHBIX U MECTHBIX TEXHONOMMI, HOY-
Xay W1 NpakTuku;

- BBMAY B3aumocsaAsn mexay T3 n TBK obecnedeHne 6onee ahPeKkTUBHbIX
pe3ynbTaToB B 0611acTi NpaBa 1 perynnpoBaHusl, KacatoLnxXcsl COXpaHeHnst
HemaTepuanbHOro KynbTypPHOrO HaceneHus 1 NOOLWPEHNS KyNbTYpPHOro
pa3Hoobpa3ns, MoXeT UMeTb aPPEKT C TOUKMN 3peHns oxpaHbl T3 (xoTa aTK obnacTtu
nonuTMkn B 6onbLUern cTeneHn oTHOCATCA K oxpaHe TBK, n noatomy B B3N C
AaHHbIM HanpaBreHNeM NONNTUKN cregyeT ONUMPaTbCA Ha YTOYHEHHbIN BapuaHT
aHanmsa npobenos B oxpaHe TBK);

- NpuHsTUEe NHTepnakeHCcKoN Aeknapaumm no reHeTUYECKNM pecypcam XMBOTHBIX,
KoTopas npegycmaTpmBaeT obecneyeHne yyeTa, COXpaHeHust U nogaepxaHus
TPaAWNLUMOHHBIX 3HaHUI, aKTyarnbHbIX 115 CENEKLUNOHHOIO XXMBOTHOBOACTBA U
XXMBOTHOBOAYECKOro NPOM3BOACTBA.

- npuHATUe Haronckoro npotokona, pacwupstowero nonoxerHnsa KbBP, kacatowuecs
T3.

126. MNpumeHuntensHo kK BONC BaxHbIMM NS yCTpaHEHUs1 HEKOTOPbIX U3 Npoberos,
BbISIBMIEHHbIX B 3TOM MpoLecce, MOryT CHUTATbCA ABA KOHKPETHBLIX COODpaXKeHUs:
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- B KoHTekcTe [MoBecTkn gHst BOMC B obnacTtu pa3sutus, paccmaTpmBaemon
KomuteTom no pasBuTuIO U nHTEnnekTyansHom cobcteeHHocTn (KPUC) (cm.,
Hanpumep, gokymeHT CDIP/1/3), 6b1no cdhopmynmpoBaHo npeanoxeHune 18
crneayoLLero cogepXxaHus:

«HacTosaTeneHo npuasate MKIP yckopuTb NpoLecc yCTaHOBEHUS OXpaHbl
reHeTU4eCKNX pecypcoB, TPagMUMOHHBIX 3HaHW U donbKIopa, He
npeABOCXMLLAA HUKaKoW pesyrnbTaT, BKNoYas BO3MOXHYIO BbIpaboTKy
MeXOyHapOAHOro AOKYMEHTa Ui AOKYMEHTOBY.

- npogneBast MaHgaT KomuTteTa Ha ceccum B ceHTsiope 2007 r., MeHepanbHas
Accambness BOUC Takke pewuna, 4To OH «...0yaeT n ganee akTMBM3NpoBaTb CBOKD
paboTy C Lenblo AOCTUXKEHMS COrnacusa B OTHOLLEHUN MEXAYHapO4HOro NpaBoBOro
AOKyMeHTa (OOKYMEHTOB) MO BOMpPOCaM MHTENNeKTyanbHOM COOCTBEHHOCTN, KOTOPbIN
obecneunTt cbanaHCcMpoBaHHYO N 3PDEKTUBHYIO OXPaHY... TPAANULMOHHBLIX 3HAHUIA.

(i) CoobpaxeHus coyuanbHO20, KybmypHO20, MOIUMUYeCKO20 U 3KOHOMUYECKO20
Xxapakmepa

127. K noteHumanbHoO peneBaHTHbIM counanbHbIM, KyJIbTYPHbIM, NONTIMTUY4ECKUM U
OKOHOMWYECKUM COO6pa)KeHVIFIM MOXXHO, B YaCTHOCTWU, OTHECTU cnenyrowune:

- BHMMaHMWe, KOTOPOe MHOrMe NpeacTaBuUTeNM OBLMH U MHOMMe NpaBUTeNbLCTBA
yOensioT 3asBNEHUSIM O HECTPaBea IMBOCTSAX, CBA3aHHbIX C HE3aKOHHbIM
NPUCBOEHMEM M HENPaABOMEPHbLIM MCMONb3oBaHeM T3;

- poJib T3 B obecneveHnn yCTOIZ‘-WIBOFO pas3pnTnda Ha HUSOBOM U MECTHOM YPOBHE;

- B3aMMOCBA3b Mexay oxpaHou T3 1 coxpaHeHUeM KynbTypHON U coumanbHOM
NMOEHTMYHOCTM KOPEHHBIX U MECTHbIX OBLLNH;

- Bce bGonee wmnpokoe ucrosnb3oBaHne T3 Ansa peLleHnst MHOTMX NPOMbILLSIEHHBIX U
KOMMEpPYECKUX 3aau;

- LEHHOCTb M NpakTuyeckoe npuMeHeHne T3, MMEIOLLMX OTHOLLEHNE K COXPaAHEHMIO U
yCTONYMBOMY UCMONb30BaHU0 Gronornyeckm pasHoobpasHbix pecypcoB B YCIOBUSAX
N3MEHEHNS OKpY>KaloLLEen cpeabl U Knumara;

- Bce bonee wmnpokoe ncnonb3oBaHne T3 B pasnnyHbix 06nacTsax perynmpoBaHus,
HanpMMep TakMXx, Kak aHanu3 BO3AENCTBMSA Ha OKPY>KaloLLyt0 cpeay M oLeHka
6e3onacHOCTU 1 3(PPEKTUBHOCTN NEKAPCTBEHHbLIX NPENapaToB.;

- MNOHSATUSA counanbHON OTBETCTBEHHOCTM U MOpanu, BKIlOYasi 3TUYecKne
oba3aTenbcTBa.

(iiiy  3HayeHue oxpaHbl T3 Ona paspabomku NOAUMUKU U MPUHSMUS Mep peaynuposaHusi 8
boriee WUPOKOM KOHmMeKcme.

128. Kak cBMaeTenbCTBYET Lenbi psg NpaBoBbIX U NOANTUYECKNX JOKYMEHTOB,
nepeymcrneHHblx Bbiwe B pasgene (i), T3 ynoMmnHaloTCa U akTMBHO MCMONb3YOTCSA B pamKax
MHOrMX NPOLLeCCOB pa3paboTKM NOMUTUKM; Takue NpoLEeCcChl BKITHOYAKOT:

- oxpaHy 6uopasHoobpasusi 1 cnpaBedSIMBOE UCMONb30BaHME CBSA3AHHbIX C HUM
BbIFOS;
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- MpW3HaHWe NpaB KOPEHHbIX HAPOAOB;

- YKpenneHue npofoBONbCTBEHHON 6e30nacHOCTU U COAENCTBUE NOBbILLEHMIO
pa3Hoobpasns NPOAOBONbCTBEHHBIX KYNbTYp;

- obecrneyeHne Hagnexallero ¢ TOYKM 3peHNs KynbTypbl 4OCTYNa K ycryram
3paBOOXPaHeHNs;

- yCTONYMBOE pa3BUTUE HA HU30BOM U MECTHOM YPOBHE;

- CMArYyeHvne nocneacTBuMrM U3MEHEHUs KNnumarTa;

- yacTmyHoe coBnageHue nporpamm HUOKP, ocHoBaHHLIX Ha TpaaANLMOHHBIX
3HaHMAX B cCOBCTBEHHOM CMbIcrie cnoea, u nporpamm HNOKP, ocHOBaHHbIX Ha
dpopmarnbHbIX HayYHbIX AUCUUMINMHAX, TakUX, KaKk BUOTEXHONOMNS 1
dapmakonorus;

- BKMag CUCTEM TPaAUUMOHHBIX 3HAHUA B MIHHOBALMOHHYIO AEATENbHOCTb U

KynbTypHOe pa3Hoobpasue.

(b) CoobpaxeHusi npoueccyanbHO20 usiu ¢hopmMaribHO20 xapakmepa

(i)  KoHKkpemHbie coobpakeHusi npoyeccyarnbHO20 U (hopMaribHO20 Xxapakmepa

129. Mom1MO 3TUX OBLLIMX BONPOCOB MOSNIUTUKM CYLLIECTBYIOT B0ree KOHKpeTHbIe
coobpaxeHUsi, KOTOpble MOTYT CYMTaTLCSA BaXKHbIMU AN YCTPAHEHMUS BbISIBNIEHHbIX NPOGENOB;
OHM BKIOHAIOT:

- TO, YTO B paMKax MHOIMX HaLMOHanNbHbIX UNIN PErMOHarbHbIX MPOLECCOB YXXe
BblpabartbiBatoTcs 6onee adhdekTuBHbIE Mepbl 0xXpaHbl T3: dopmupoBaHne
MEeXOYyHapOL4HOro n3amepeHus n obuern nnatopmMbl MOryT cnocobcTBOBaTL
NPeOAOIEHNIO NPAKTUYECKMX CNIOXXHOCTEN M NPaBOBOW HeonpeaeneHHOCT!,
KOTOpble B NPOTMBHOM Crly4yae MOryT BO3HUKHYTb NPV HanMynm pasHbiX
HaLMOHanbHbIX N PErMoHarnbHbIX CUCTEM OXpaHbl T3;

- HeobX0oAMMOCTb [arnbHENLIEro COXpaHEHUS, HECMOTPS Ha yKasaHHble BbiLLe
o6cToATENBCTBA, HaaNexatllero pasHoobpasunsa cucTtem perynmpoBaHusi, B CBA3N C
TEeM, YTO CUCTEMbI TPALAMLMOHHBIX 3HAHU N KOHKPETHbIE CPEACTBA MX OXPaHbl
OOJMKHbI OTBEYaTb MECTHbIM NOTPEOHOCTAM M KyNbTYpPHLIM HOPMaM;

- BO3MOXHbl€ CUCTEMHbIE NOCNeaCTBUA HEAOCTAaTOYHOM ONPeAENeHHOCTN HOPM
mexagyHapoaHoro npaea VC B 06nacTtsix, MMetoLwmx oTHoLWeHne K T3 un
TPaaNLUMNOHHBIM CUCTEMAM 3HAHUA N NHHOBALWIA;

- BO3MOXHbI/ BbIUIPbILL OT CHUXKEHWUSI CTENEHN NPaBOBOW HEOMpPEAENEeHHOCTH,
ob6ycrnoBneHHom 06eCnoKOEHHOCTLIO MO NOBOAY BO3MOXHbIX 0653aHHOCTEN No
BNALEHMIO U XPaAHEHWUIO, CBA3AHHbIX C T3;

- M3OEPXKWN N BbIroAbl, CBA3aHHbIE C NMPUMEHEHMEM O0LLEro MexayHapoaHoro
noaxoaa K peLleHuo BonpocoB oxpaHbl T3 unu cosgaHnto HoBon hopMbl OXpaHbl
WHTEeNNeKTyanbHOM CO6CTBEHHOCTU, BKITKOYasi NOCNeACTBUA ANA BbINOSHEHUS
agMVHUCTPATUBHBLIX PYHKLUMIA HA HALUMOHaNbHOM U perMoHanbHOM YPOBHSX U
AOCTYNHOCTW OXpaHbl 45151 UHOCTPaHHbIX HocuTenen T3;

- pasnuyns 1 B3aMMOCBS3N MeXAY 3aKOHOAATENbHO-HOPMOTBOPYECKMM NOAXOA0M, C
MOMOLLIbIO KOTOPOrO onpegensatTcsa obwme NoTpebHOCTU 1 CTaHAapThI, U
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[ABYCTOPOHHUM JOrOBOPHLIM MOAX0A0M, C MOMOLLIbIO KOTOPOrO HOCUTENM U
nonb3oBaTeNun 3HaHU BbipabaTbiBalOT KOHKPETHbIE YCNOBUSI UCNonb3oBaHus T3.

(i)  KoHkpemHbie 30800kI npomus ycmpaHeHus rpoberios

130. B xone paboTbl KomuTeTa Takke BbiCKa3biBanucb onpeaeneHHble JoBOAbI, KOTOpble
MOryT ObITb HanpaBneHbl MPOTUB YCTPaHEHUS BbISIBNIEHHbIX NPOOGENOB; K HUM OTHOCHATCS
crneayowme:

- BO3MOXHasi NPeXaeBpPEMEHHOCTb YCUITMI NO YCTPAHEHMIO ONpPeAeneHHbIX
npo6enoB Ha MexayHapoaHOM YPOBHE, AaXe HECMOTPS Ha UX OQHO3HaYHOe
BbisiBNIeHME, BBMAY HEODXOAMMOCTIN HaKoNneHnst 6onbLLEro onbiTa Ha
HaLUMOHanNbHOM ypoBHE M 0OOMeHa TakMM OMNbITOM B Ka4eCcTBE OAHOro U3 yCrioBUi
BblpaboTKM Bonee YETKUX MeXAYHAPOAHbIX LOKYMEHTOB;

- pasHoobpasune T3 1 0OLWUH, ABNSAIOLWNXCS UX HOCUTENAMU, KOTOPOE MOXET
OCMNOXHATb HOPMOTBOPYECKMIA NPOLIECC B €0 MEXAYHAPOAHOM N3MEPEHUN;

- HesICHOCTb BOMPOCOB, KacatoLLMXCS MpaB U BO3MOXHOCTEN MHOCTPaHHbIX
npaBoobnagarenen, TakMx, kak oo MHbI, ABndaowmecs Hocutenamm T3,
CYLLLECTBYHOLLNX B COBEPLUEHHO MHbIX KYNbTYPHbIX U COLMAnbHbIX YCIOBUSIX;

- BO3MOXHas HEOOXOAMMOCTb aKTMBU3aLMN 1 AUBEPCUDUKALNN KOHCYNbTALMOHHbIX
npoueayp, KoTopble HeobXxoanMbl 40 NPUHATUSA MOObLIX CEPLE3HBLIX MONTUTUYECKUX U
NpaBOBbIX AOKYMEHTOB, MOCKOITbKY X NEPEeCMOTpP NOocre UX NPUHATUS MOXeT ObiTb
CNOXHbIM 1 IOPOrOCTOSILLINM.

VI. BAPWAHTbI YCTPAHEHWA NIOBbIX BbIABIIEHHbLIX MPOBEJIOB, KOTOPBLIE YXKE
CYWECTBYIOT UNN MOTYT BbITb PASPABEOTAHDI

FOpuduyeckue u uHble 803MOXHbIe 8apuaHmbl 0elicmaull Ha MeX0yHapOOHOM,
peauoHarIbHOM USu HayuUOHalbHOM ypO8He

131. Ha mexgyHapogHom ypoBHe B gokymeHTe WIPO/GRTKF/IC/14/6 v npeaLwecTByOLWNX
AOKYyMEHTax 3TON cepum Obiny onpeaeneHsl crneayowme BO3MOXHbIE BAapUaHThbI:

(1) MeXAyHapoaHbIA AOKYMEHT Ui OKYMEHTbI, UMELWUIA (MMetoLmne)
oba3aTenbHylo cuny;
(ii) ybeaunTenbHble UM apryMeHTUpoBaHHbIE BEPCUM UMM [OpabOoTaHHbIe BapuaHThbl

CYLLIECTBYIOLNX NPaBOBbIX JOKYMEHTOB;

(iii) HOPMaTWBHbIN MEXAYHAPOAHbIN OOKYMEHT U AOKYMEHTbI, HE UMeoLWNiA (He
nvetome) obasatenbHON CUnbl;

(iv) nonmMTnyeckas pesonioums, gexkrnapauus unm peLlleHme BbICOKOro YpOBHA —
Hanpumep, MexayHapoaHasi nonuTuyeckas Aeknapaums, 3akpennsaoLwas
OCHOBHbIE NPVHLUMMbI, yCTaHaBNMBaloLasi NONoXeHWe O 3anpeTe He3akoHHOro
NMPUCBOEHUSA 1 NPOTUBONPABHOIO NCMOMb30BaHUA T3 1 onpegensoLwas Hy>xabl 1
YasHusa Hocutenen TBK/T3 B kavyecTBe npuoputeTa NosiMTUKK;

(V) pyKOBOASLLME NPUHLMMBLI UMW TUMOBbLIE 3aKOHbI, MOBbLILLIAIOLLINE YPOBEHb
MeXAyHapoaHOro COTpyAHNYECTBa;

(vi) KOOpAMHaUUS yCUIMn No COBEPLUEHCTBOBAHUIO HALMOHANbHOro
3aKoHOAaTenbCTBa;

(vii)  KoopAuHauuSA U COTPYAHUYECTBO B OCYLLECTBIIEHUU MHULMATUB NO YKPENIIEHUIO
noTeHumana v NpakTU4ecknx MHNLMaTUB.

Bce atn BapuaHThbl AEeNCTBUIN NnocnenoBaTenbHO pacCcMaTpmnBarOTCA HNXKE.
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(a)  FOpuduyecKkue U UHble 803MOXHbIEe 8apuaHmbl Oelicmeull Ha MeXxX0yHapOOHOM YPOBHE:

(i)  MexdyHapoOHbIli OOKyMeHm urnu OOKyMeHmbI, uMerowul (umerowue) obsisameribHyo
cuny

132. MexayHapOAHbIN OKYMEHT, HanpaBreHHbIN Ha yCTpaHeHne NobbIX KOHKPETHBIX
npo6enos B 06nacTun oxpaHbl U nMetoLwni obasaTensHyto cuny, byaet o6a3biBaTh
A0oroBapuBaoLLnecs CTOPOHbI MPUMEHATb CTaHA4apThl, YCTAHOBIIEHHbIE B UX HAUMOHANbHOM
3aKoHoAaTenbCTBe, B Ka4eCTBe MeXAyHapoaHO-NpaBoBOro obs3arenscrea. Takue
AOKYMEHTbI MOTYT UMETb DOPMY OTAENbHbIX MPABOBbIX JOKYMEHTOB, NMPOTOKOSIOB K YXKe
CYyLLIeCTBYIOLWUM AOKYMEHTaM UIK crneynanbHbIX CornalleHni, 3akntioYeHHbIX B pamKax
AENCTBYOLLMX cornalleHnin. 3aknoveHHble paHee MexayHapoaHble gorosopsl BONC
obpenu cuny MMnepaTUBHbIX HOPM MeXAyHapoaHoro npasa 6rnarogaps NPUCOEANHEHNIO K
HUM 3aMHTEepecoBaHHbIX CTOPOH; rocyaapcTBa, He NPUCOEANHMBLLMECS K 9TUM LOroBopam, He
CBs13aHbl UX MOMOXEHNAMW Kak TakoBbIMU (B psiae obnacrten — Hanpumep, B obnacTtu
KnaccudukaLmim NpOMbILLNEHHOM COOCTBEHHOCTN — OHM YacTO NpeanoYMTaloT NPUMEHATD
HOPMbI, 3aKpenseHHbIe B JOrOBOPE, HE MPUCOEOMHASICh K A0roBopy oduumansHo). Ans
cornacoBaHUsA Takoro AoKyMeHTa notpebyeTcst opraHn3oBaTb CaMOCTOATENbHbIN JOTOBOPHbIV
npouecc (kak npaBunio, AunnoMaTuyeckyto KoHgepeHumto). MexayHapoaHbln JOroBop
npnobpeTeT 06s13aTENbHYO CUIY TONBbKO ANS TEX CTPaH, KOTOpble NPUCOEANHSATCS K HEMY
nocpeacTBOM MOANUCAHNA CrieumanbHOro akta patudukaLmm unm NpucoeanHeHns.

133. [oKyMeHTbl, MMetoLmne obsizaTenbHyo cuny, MoryT npuobpeTtatb popMy paMOYHbIX UK
CTpaTernyeckmx KOHBEHLIMI, COCTaBIsI OCHOBY MNu Gasy NONUTUKW ANS AanbHENLLEe
HOPMOTBOPYECKON AEeATENbHOCTM U CONMMKEHUSI U NOBbILLEHUSI TPAHCMAPEHTHOCTY
HaLUMOHasbHbIX MHULMaTMB B 06nacTv nonutuku, obecrnevmsasi npu 3ToM JOCTATOYHYHO
cBoGOAY ANst peanu3aunm pas3nuyHbiX NOAXO0A0B HA HALMOHANBHOM U PErMOHANBHOM
YPOBHsIX. B AanbHelilemM KOHKpETHbIe MeXayHapOAHO-NPABOBbIE MEXaHU3MbI, YTOUHSIIOLNE
o6s13aTenbCcTBa CTOPOH, MOFYT COMNacoBbIBATLCS B (hOPMeE NPOTOKOSIOB K NepBOHaYarnbHbIM
PaMOYHbIM COrfaLleHNsIM.

KonTekcTt MKI'P: MHorve generauun npusbiBanu K paspaboTtke nmetoLero obsasatenbHyto
cuny MexayHapoaHoro JOKyMeHTa Uinm JOKYMEHTOB B KQ4YECTBE KOHEYHOro pesynbrarta
paboTbl Komuteta. KomuteT u NeHepanbHaa Accambness BOUC He HageneHbl
CaMOCTOSATENbHBIMY NOSTHOMOYMAMM 451 BbIPabOTKM MMNEepaTUBHbLIX MEXAYHAPOAHbIX
HOPM, 1 ONS 3aKnovYeHnst Takoro orosopa 1 obecnedeHns BCTYNSIEHUS ero B CUIy B TEX
CTpaHax, KOTopble K HEMY NPUCOEaNHATCH, HeobxoamMmo ByaeT MHMLMNMPOBATb OTAENbHbIN
npowecc.

Mprmepbl B cMexHbIX obnacTtax: KoHBeHums o Guonornyeckom pasHoobpasum, KoHBeHums
06 oxpaHe HemaTepuanbHOro KynbTypHoro Hacneaus, MexayHapoaHbein gorosop ®AO o
reHeTU4eCKNX pecypcax pacTeHUn Ansi NPOM3BOACTBA NPOLOBOSLCTBUSA U BEAEHUSA
CEenbCKOro xo3sancTea, KoHBEHLNSA 0 Mepax, HanpaBEHHbIX Ha 3anpeLleHne n
npeaynpexaeHve He3akoHHOro BBO3a, BbIBO3a M Nepeaaym npaBa COOGCTBEHHOCTU Ha
KynbTypHble ueHHocTn, KonBeHums MOT Ne 169, MexayHapogHbii nakT 06 3KOHOMUYECKMX,
coumanbHbIX U KyNbTYpPHbIX NpaBax.

Mpumepbl B 06nacTy MHTeNnNeKkTyanbHon cobcTBeHHOCTM: CuHranypckuin 4oroBop o
3aKoHax Mo TOBapHbIM 3Hakam, [loroBop o naTeHTHOM npase, [lorosop BONC no
aBTopckomy npasy (OAIM), Jorosop BONC no ucnonHeHnsm n poHorpammam (QNO).
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(i)  Bepcuu unu dopabomaHHbie 8apuaHmMbl Cyuecmeyrwux rnpasoabix OOKYMEeHMos

134. [Ons BolpaboTkM yoeamTenbHbIX Uin apryMeHTUPOBaHHbIX BEPCUI YXKe CYLLECTBYIOLLMX
NpaBoOBbIX AOKYMEHTOB MOXeT NoTpeboBaTbCs MHTEpRpeTauuns CyLecTByLWmMX 0653aTensCcTB
AJ1S1 YaCTUYHOro yCTpaHeHus MobbiX BbISIBNEHHbIX NPo6enoB B 06r1act oxpaHbl T3, 1 Takne
AOKYMEHTbI ByQyT CNy>XMTb PYKOBOACTBOM M CTUMYIIOM AN Takow paboTbl. 3aechb
CyLlecTBYeT Lenblin pa BapMaHToB, OT NPUHATUSA MPUMNOXKEHUS K yKe CyLLLeCTBYHOLLEMY
MeXayHapo4HOMY A0roBOpY A0 COrflacoBaHWUsS apryMeHTUPOBAHHOIO 3asBeHns, He
nmetoLero obasarenbHoOM cunbl. Tem He MeHee, Takne OKYMEHTbI MOTyT UrpaTb BaXKHYHO
posib B MHTEprpeTaumm HOPM OCHOBHbIX JOrOBOPOB U CAYXXUTb NPaKTUYEeCKUM PYKOBOLACTBOM
AN HauMOHarnbHbIX AVPEKTUBHbBIX OPraHoB, MOCKOSbKY OHM ByAyT OCHOBaHbI Ha
COrnacoBaHHbIX MeXAyHapodHbIX CTaHAapTax. Takonm noaxond MOXeT AaBaTb 6onee ToYHble
OPUEHTMPbI OTHOCUTENBHO CNOCOBOB NPUMEHEHUA MEXAYHAPOLHbIX CTAaHA4APTOB, HE
yCTaHaBnMBas Npy 3TOM KOHKPETHbIX 0b6s3aTenbcTB. Hanpumep, B cBA3M ¢ [JOXMHCKOM
aeknapauuen o TPUIMC n 3gpaBooxpaHeHM MOXHO CkasdaTb, HE BXOAS B UccriegoBaHne
BOMpOCa 0 TOYHOM MPaBOBOM CTaTyce 3TOro JOKYMEHTa, YTO aTa AeKknapauus, B HaCTHOCTH,
COOEPXXUT peKoMeHAaLIMN OTHOCUTENBHO crocoboB nHTepnpetauun Cornawenuns TPUMC.

KoHTekcT MKI'P: KomuTeT paccMoTpesn BO3MOXXHOCTb TOSIKOBaHMS UNu agantaumm
CYLLIECTBYHOLLMX OBLLNX MeXayHapoaHbIX HOpM BopbObl ¢ HE4OOPOCOBECTHON
KOHKYpEeHUMNen Takmm obpasom, YTobbl 0O4HO3HAYHO OXBATUTb UMW aKTbl HE3AKOHHOTO
NPUCBOEHUS, YTO MOXET ObiTb cAenaHo NyTEM Kakoro-To BapuaHTa MHTeprnpeTauum nnm
paclumpeHnust gaenctems ctatbh 10bis MNapmKckon KOHBEHLMM MO aHANormn.

Mprmepsbl B cMexHbIX obnactax: Obwwun kommeHTapuii Ne 17 (2005 r.) - «[MpaBo kaxxaoro
YyernoBeka Ha 3alnTy MoparnbHbIX U MaTepuanbHbIX MHTEPECOB, BO3HUKAIOLLNX B CBA3U C
no6bIMY HaYYHBIMW, NUTEPATYPHBIMU UMK XyO0XKECTBEHHbIMU TPyAaMu, aBTOPOM KOTOPbIX
OH aBnseTca» (NyHKT 1 (c) ctatbn 15 MexayHapogHoro nakta 06 3KOHOMUYECKUX,
coumanbHbIX U KyNbTypHbIX NpaBax).

Mpumepbl B 06nacTy nHTennekTyaneHon cobectseHHocTM: CoBMecTHas pekoMmeHgaums o
HOPMAaTMBHbIX MOMOXEHUAX, KacatoLLMXCA OXpaHbl 0OLLEN3BECTHbLIX 3HAKOB;
CornacoBaHHble 3aaBneHnsa unnomatnyeckon koHdepeHuun, npunaswen JAMN n AN
1996 r. (AnnnomaTtunyeckasa koHdepeHumss BOMC no HekoTopbiM BONpOCaM aBTOPCKOro
npaea 1 CMeXHbIX Npas).

(i)  HopmamueHbIl MexOyHapOoOHbIlU OOKyMeHm, He uMetowuli obsi3amenibHoU curibl

135. [loKymeHT, He umetoLmnin obs3aTenbHON Curbl (AOKYMEHT «MSArKOro npasay) mMor Obl
pekoMeHOOoBaTb rocyapcTBam BBECTU onpeferieHHble HOpMbl B UX HaLMOHansHoe
3aKoHO4aTenbCTBO U Apyrue npouenypbl 1 NONOXEeHNA agMUHUCTPATUBHOIO U HENPAaBOBOroO
Xapakrepa unv NnpocTo npegycmMaTpmBaTb MEXaHU3M KOOPAMHAUUN OEATENbHOCTU CTPaH,
KOTOpblEe peLlaTt NpuaepXnBaTbCA COrnacoBaHHOro NoOAxXoAa. Takon OKYyMEHT mor 6bl MMeTb
dopMy aBTOPUTETHOMN pEKOMeHJaLMM UMY JOKYMEHTa «MArkoro npasa», OCHOBaHHbIX Ha
ybeanTenbHOM apryMmeHTaLmm unm nonb3yLwmxcs MopanbHbIM asToputetoM. [pyrve
MeXAyHapoAHble opraHn3aumm npuHMMany NnogobHble JOKYMEHTbI B MEPEeYNCIIEHHbIX HKE
obnacTsx, CMexXHbIX co cdepon aeatensHocTn KomuteTa. HekoTopble U3 9TUX AOKYMEHTOB
BrnocneacTsum 6binn nepepaboTaHbl B AOKYMEHTbI, UMetoLLme obasaTenbHyto cuny. daxe
BcemupHasa geknapauus npas yernoBeka (B KOTOPOW COAEPXKUTCA pAg NONOXEHUIA, MMEIOLLNX

87 MyHkT 5(a): B coOTBETCTBUM C OGbIYHLIMU NPABUNaMU TONKOBAHMSA HOPM MeXXdyHapo4HOro nyGvMyHoro npasa
kaxxgoe nonoxeHue Cornawennss TPUMNC cnegyet paccmaTpmBaTb B CBETE NpegMeTa 1 HanpasrieHHOCTH
CornalleHuns, HaxXoAsILUX OTPaXXeHNe, B YaCTHOCTU, B €ro LIeNnsxX v NpuHUMnax.
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3HayeHune gnsi nonutukn B obnactn UC) 6bina nepeoHavanbHO pa3paboTaHa kak JOKYMEHT,
He umerowmin obsi3aTenbHOM cunbl. 3agayn QOKYMEHTa, He MMEoLLEro o6a3aTernbHOM Curbl,
(OOKYMEHTa «MSrkoro npaesa») MOryT YacTMYHO coBnadaTth C 3a4adYammn NONUTUYECKMX
Aeknapauun n apyrmx oopm nonmTUYecknx o6a3aTensCcTB — MHave roBopsi, NonMTuyeckas
Aeknapaums MOXeT MMETb TaKoe e HanpaBnswLlee OENCTBUE N UTPaTb POSib TAKOro Xe
OpWMEHTUPA B MNOSNIUTUKE, KaK U JOKYMEHT «MSIrKoro npasay. Mexay OOKYMEHTOM, He
nveLwmm obs3aTenbHON CUnbl, U APYriMMn NoA06HBIMM OKYMEHTaMK, HanpuMep, TUNOBbIMU
3aKOHaMM M HOPMaMmu, CyLLECTBYET MHOIo ObLMX YepT, O4HAKO crieayeT yunTbiBaTb U
HeaoCTaTKN CYLLLECTBYHOLLMX HOPM «MSArKOro npasa» C TOYKM 3peHUs ahPeKkTUBHOCTU
peLleHnsa npobnemM He3akoOHHOrO NMPUCBOEHMS; caM No cebe HeobsiI3aTeNbHbIN XapakTep Takux
HOPM MOXHO cYnTaTb NpPobenom.

KoHTekcTt MKIP: Kak yxe oTMe4anoch, HMKakom OKYMEHT, BblpaboTaHHbIM B pamKax
KomuteTta nnmn npuHaThin [eHepanbHon Accambneen, cam no cebe He MOXeT UMETb
o0bs13aTenbHON topuanyeckon cunbl. KomuteT npogenan 6ornbLyto paboTy no BeipaboTke
uenen n NpMHUMNOB oxpaHbl T3, BO3MOXHbIX BapnaHTOB Y MEXAHN3MOB X OXPaHbl,
PYKOBOOSALLUMNX NPUHLMNOB NPOBEAEHNS KCNEePTU3bl NAaTEHTOB, Kacatowmxca T3, a Takke
PYKOBOZALLMX NPUHLMNOB obecnevyeHns JocTyna n COBMECTHOrO Nofib30BaHWS BbIrogamMm B
koHTekcTe NC; Bce aTn maTepuarnbl MOryT ObiTb B onpegeneHHon opmMe HanpaseHbl
eHepanbHon Accambnee BOUC u gpyrum opranam BOUC ans npuHatua nnu ogobpexmns
B Ka4eCTBe pekoMeHAaLummn, He nMetoLLmMx 06s1I3aTeNbHON CUIbl, a Takke OCHOBbI AN
OanbHeNLWEeNn HOPMOTBOPYECKON AEATENBHOCTH.

Mpumepsbl, NpuBoanmble B paboTte KomuteTta: Bceobuias geknapaums npas YyenoBeka,
Heknapaumns KOHECKO o 6rnoaTtuke n npaBax 4yenoseka, MexayHapoaHbIn Kogekc
noeedeHuns B obnactu cbopa n nepegaym reHeTm4eckoro marepuana pacrennn ®AO,
[eknapauus o npaBax kKopeHHbIX Hapoados, aeknapaumm OHECKO no 6rnoatuke n
KynbTypHOMY pasHoobpasuio; MexayHapoaHoe obsa3atensctBo PAO Mo reHeTUYecknv
pecypcamMm pacTeHMI 1 pe3ontoumm No TakuM BONpocaMm, Kak npasa (bepMepoB; peLleHus
KoHdepeHummn CtopoH KBP, Bkntodasa BoHHCKMe pykoBoadLLME NPUHLAMDI.

Mpumepsbl B 06nacty nHTennektTyaneHon cobecteseHHocTn: [Jeknapaums Matatya o
KyNbTYPHbIX NpaBax M npaBax MHTENNeKTyanbHOM COBCTBEHHOCTN KOPEHHbIX HAapOa0B,
Tunosble NOMNOXEHNA HaLMOHANbHbIX 3aKOHOB MO OXpPaHe BblpaXeHun gonbknopa ot
HE3aKOHHOro UCMoNb30BaHNs U OPYrMX AEUCTBUIN, CNOCOBHbBIX MPUYNHUTDL YyLLepo,
noaroTtosneHHbie BONC n KOHECKO?3:,

(iv) lMonumu4eckas pe3onoyusi, Oeknapayus unu peweHuUe 8bICOKO20 YPOBHS

136. OgHUM 13 BO3MOXHbIX BapMaHTOB, 00CyxaaBLumxcd B 6onee paHHUX 4OKYMEHTaXx,
ABNSAETCH pe3oniouns, Aeknapauns unm CoOBMecTHasa aeknapaums, NpuHATLHIE Ha BbICOKOM
ypoBHe cooTBeTcTByloLWMMM Accambrniesmmn BOUC. Tembl Takon geknapauum MoryT oTpaxaTtb
HbIHELUHMI 3Tan NneperoBopos, naywmx B Kommtete, a Takke, 0T4acTu, ObiTb NOCBALLEHbI
npobenam, BbISIBIIEHHbIM B paMKax HAaCTOSILLEro aHanusa unu B Apyrux nccregoBaHusx
KomuteTa; Tak, B Hen morna 6bl NpusaHaBaTbCs LEHHOCTb U 3HAa4YMMOCTb T3 B kKayecTBe
KUHTEenneKkTyanbHON COBCTBEHHOCTM»; NoAYepKMBaTLCA HEOOXOAMMOCTbL HaAeneHns nx
TPaANLMOHHBIX HOCUTENEeN NN XpaHuTenen npasamm N BO3MOXHOCTSIMU MO 3aLLuTe CBOMX
MHTEePEeCOB NPUMEHUTENBLHO K T3 1 ncnonb3oBaHuio T3 B Ka4eCcTBe OCHOBbI AN YCTONYMBOrO
KYNbTYPHOIO 1 3KOHOMWYECKOro Pa3BuUTUS; ONpPeaensTbCA OCHOBHbIE LIeny U NPUHLKMLI

38 3TM TMNOBbLIE MOMNOXEHNSA KacakTcsa UcKMoUnTenbHO TBK.
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oXpaHbl; coaepxaTbCs NMPU3bIB K rocygapCcTBam-yrieHaM akTUBHO NMPUMEHSITb 3TU Lenn u
MPUHLMMBI B paMKax UX YCUNUA NO YKPenmeHnio HaunoHarnbHoN 1 MeXayHapoaHON OXpaHbl; U
HameyaTbCHa 3agayun Ha byayllee, BKoYas BbipaboTKy 6onee KOHKPETHOrO AOKYMEHTa Unm
AOKyMeHTOB. Takon noaxon He ob6A3aTenbHO AOMKEH UCKIToYaTb BO3SMOXHOCTb
nocneayoLlen pa3paboTkn MexayHapoaHO-NPaBoBOro AOKYMEHTa, MetoLero obssaTenbHyo
cuvny, Unu oTcpoYMBaTh ero paspaboTky, 1 B psge Cnyvaes Takve pesynbTaTbl CIYXUnm
OCHOBOW ANS COrnacoBaHnsi JOKYMEHTOB, MMetoLwmnx oba3aTenbHyo cuny (0gHUM 13
NpUMEPOB MOXET CNYXNTb NpeobpasoBaHne MexgyHapogHoro obs3atensctea PAO, He
nmeBLLEero obasartensHyto cuny, B MexayHapoaHbein gorosop PAO). BbipaboTaHHble B
NPOLLIOM COBMECTHble pekoMeHaaumm BOUC — Hanpumep, pekomeHgauum B obnactu
TOBapPHbIX 3HAKOB — MPUMEHSIOTCA W BbINOMHAIOTCA MHOXECTBOM CTPaH U MPpU3HaHbl 1
3aKpenneHbl B ApYrnx NpaBoBbIX JOKYMEHTaXx.

KoHTekcT MKI'P: B0O3MOXHOCTb BbIpabOTKM Takoro 4OKYMEHTa paccmaTpuBanach B pamkax
o6wen anckyccum B Komutete. OanH M3 BO3MOXHbLIX BApMaHTOB — HanpaeeHne
"eHepanbHon Accambnee BOMC pekomeHaaumm o NPUHATMM eto (BO3MOXHO, COBMECTHO C
apyrmmn opraHamu BOUC) pelueHnst 0 TOM, YTO OHa BbICTYNUT C OBLLMM NOSNIUTUYECKUM
3asBrneHneM, B KOTOpoM ByaeT Npu3HaH Nporpecc, AOCTUTHYTbIN K HACTOSILLLEMY BPEMEHW, U
onpegeneHa nosectka aHA 6yaywen pabotel BOUNC B aTMx obnacrsx.

Mpumepbl B cMexHbIX obnacTtsx: [deknapauus Anma-ATUHCKON MEXOyHapOgHOM
KOHgbepeHLMM NO NEPBUHHON MeLMKO-CaHUTapHoM nomoLun; MexayHapogHoe
o6s3arensctBo PAO MO reHeTUYECKUM pecypcamM pacTeHUI 4na NpomM3BoacTBa
NpPOAOBONLCTBUSA U BEAEHMS Cenbckoro xosancrtea, deknapauua KOHECKO o kynbTypHOM
pasHoobpasum 2001 r.

Mpumepbl B 06nacTu MHTenneKkTyanbHom cobcTBeHHoCTU: Pe3ontoumns MeHepanbHom
Accambnen Opranunsauun O6beanHeHHbIx Haumi 60/184 no mexayHapoOHON TOProere u
pa3sutunio; Pesontouma 2000/7 MNoakomuTeTa No NOOLPEHUIO U 3allMTe NpaB YenoBeka no
BOMPOCY O npaBax MHTeNNeKTyanbHOM COOCTBEHHOCTM 1 NpaBax Yyenoseka; CoBMecTHas
pekomMeHOauns, KacarLasica NMMUEH3NN Ha UCMONb30BaHNE TOBAPHLIX 3HAKOB;
Heknapauma MaTtaTya o KynbTypHbIX NpaBax v NpaBax MHTENMNeKTyanbHOM CO6CTBEHHOCTH
KOPEHHbIX HApPOa0B.

(v)  Pykosodsuwue npuHyursl Unu murogble 3aKoHbl, Mosbiuarouue yposeHb
mex0yHapodHo20 compydHuYecmea

137. B npownom TUnoBble 3aKOHbI U PYKOBOASALLME MPUHLIMMLI UCNONb30BannCh Kak
BblpaXeHne obLLero MexxgyHapogHoro nogxoaa, ons CoaencTeusa KoopanHauum paspaboTkm
HaLMOHaNbLHOro 3aKkoHo4aTeNbCTBA M NOMUTUKN U, B YACTHOCTW, yCTpaHeHUs Npobernos,
Nnoao0bHbIX TEM, KOTOPLIE BbISIBIIEHLI B paMKaxX HacTOSILLLEro aHanmsaa, 6e3 NpuHATUS Kakoro-
B0 KOHKPETHOro MeXAyHapOAHOro AOKYMeHTa. 3TO MOXET COCTaBNATb OCHOBY AN
COTpyAHMYECTBA, CONMXKEHNS NO3ULMIA U B3AUMHOIO COrfacoBaHNst HAUNOHAMNbHbIX
3aKoHOAAaTerNbHbIX MHMLUMATUB, HanpaBrieHHbIX Ha oxpaHy T3, a Takke 3aknagpiBaTb
dyHOaMEHT Ana NnpuHATUA 6onee doopmarnbHbIX MeXayHapoAHbIX AOKYMEHTOB U
onpeaeneHunsa cdepbl X NPUMEHMMOCTK, obecneymBaloLLLEro Hagnexauiee pasHoobpasne
noaxodoB. Ha npakTuke npoBegeHue pasnuyuna Mexay TUNOBbIMU 3aKOHaAMK U
PYKOBOAALLMMM NPUHLMNAMMK, C OGHOW CTOPOHLI, U HOPMaMn «MSIFKOro npaeay,
pPacCMOTPEHHbIMM BbILLE, C OPYrOM, MOXET oKa3aTbCs CNoXHbIM. B psge obnacren, nmerowmnx
HenocpeacTBEHHOE OTHOLLEHUe K paboTe KomuteTa, yxe AeNCTBYIOT HEKOTOPbIE
pyKOBOZSLLME NPUHLMMBI, PAMOYHbIE MOMOXEHUS N TUNOBbIE 3aKOHBbI.
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138. B kauecTBe QOKYMEHTOB, HE NMENLLNX 00513aTEeNbHON CUMbl, CNOCOOHLIX B NpUHLUMNE
NMoMOYb OnpeaeneHnio NpaBoBbLIX 00513aTENbCTB, KOTOPbIE AOMKHbLI NPeayCMaTpMBaTbLCS
HauMoHanbHbIMK 3aKoHaMu, Obin BbipaboTaH Lenbiv pag apyrux aBTOPUTETHBIX
MEXOYHapOAHbIX AOKYMEHTOB no oxpaHe T3 (Bkntovast AGQpUKaHCKUI TUMOBOW 3aKOH 00
OXpaHe NpaB MECTHbIX 00LWMH, hepMEpPOB U CENEKLNOHEPOB N PEFYNMPOBAHNIN JOCTYNA K
Buonornyeckum pecypcam, npuHATbI B 2000 r., n TuxookeaHCKMe pernoHanbHble paMOYHbie
NonoXeHnsa B 06nacT oxpaHbl TPAANLMOHHbBIX 3HAHWI U BbIPaXXeHUA KyNbTypbl, NPUHATLIE B
2002 r.). 3TK TMNOBbIE HOPMbI, B CBOKO 04Yepedb, CTUMYNMpoBanu obecyxgeHne n aHanma
npobrnembl oxpaHbl B paMmkax KomuTteTa. B npolunom oTMedanock, YTo, «XOTs 3TOT BOMpPOC,
6e3 coMHeHus, 4omKkeH o6cyxaaTbCs M pelaTbes YneHamu KomuTeTta, onbIT B Apyrux
obnactax cBnaeTenbCTByeT O BO3MOXHOCTU MPUMEHEHNS NO3TANHOro NoAxo4a, Koraa oAuH
MEXaHN3M, NpegHasHadYeHHbIA ansg popmynnpoBaHmst MexayHapodHbIX HOPM 1 COOENCTBUIS
NPMMEHEHUIO NCKOMOTO NOAX0AA K OXpaHe Ha YPOBHE HauMOHamnbHbIX HOPM, CTUMYNUpyeT
CcOo3JaHune unm NepecMmoTp ApYrMx MexaHM3MoB, co3faBasi 6OMbLIYI0 BEPOATHOCTb
cobntogeHns TpeboBaHu 1 noeblwas 30OHEKTUBHOCTb 3aKOHOAATENbCTBA.

KonTtekct MKIP: Llenn n npnHumnbl oxpaHbl T3, BeipaboTaHHbIe B pe3yrnbTaTte paboTbl
KomuteTa n nog ero pykosogctsom B 2005 r., LULMPOKO NPUMEHSIOTCA B Ka4yecTBe
pekoMeHAaTernbHbIX HOpM B 06nacTn oxpaHbl Npy pa3paboTke permoHanbHbIX JOKYMEHTOB
N MexayHapoaHbIX npoueayp v B xoge pa3paboTkn HauMoHarnbHOro 3akoHogaTenbCcTea u
HOpPM perynupoBaHunda. HegaBHO pasnuyHble BEPCUK, anbTepHaTUBbl U BapuaHThl,
coaepxawymecs B npoektax ctaten o6 oxpaHe T3, cTumynmpoBanu npuHaTue
pernoHarnbHbIX AOKYMEHTOB M paboTy No BbipaboTke HaLUMOHaNbHOro 3aKoHOAaTeNbLCTBA U
NONUTUKN. XOTS B UX HblHELIHEN hPOPME OHM HE MPUHUMANMUCb U HE OA0BPANUCH, OHN
MOTYT CIYXXUTb UCTOYHMKOM COAEPKaHMs Npu BbipaboTke NobbIX PYKOBOOSALLNX
NONOXEHWIN, TUMOBbIX 3aKOHOB U APYIMX «MHCTPYMEHTOBY. PaHee KoMuTeT OTKNoHUnN
npeanoXeHne o NoAroTOBKE TUMOBbLIX HOPMATUBHbBIX NMOMOXEHWI, KAaCaloLLMXCA MEXaHN3MOB
pacKpbITUA NAaTEHTHOM MHAOPMaLUK, KacaroLencs reHeTUYeCcKnx pecypcos 1 T3.

Mpumepbl B CMeXHbIX 0bnacTax: A0OpoBOSibHLIE MeToaMYeckne pekomeHagaunm Akwe Kon
MO NPOBEAEHMIO OLEHKM KyIbTYPHbIX, 9KONOrMYeCKMUX U CoumanbHbIX NOCNeaCTBUN
pasfiMyHbIX MEPONPUATUMI, BOHHCKME pykoBOASALME NPUHLMNLI N0 oBecneveHnto AocTyna K
reHeTU4eCKNM pecypcam 1 COBMECTHOIO UCMONb30BaHMSA Ha cnpaBennnBon U paBHOM
OCHOBE BbIrog OT UX NpumMmeHeHns, MexayHapoaHbii kogekc nosegeHms PAO B obnactu
pacrnpocTpaHeHunsi 1 ucrnonb3oBaHusa nectuumaoB, Kogekc noeegenuns KOHNLOO B obnactu
Bbl6pocos MO B okpyxatowlyto cpeqy, lMpaktudeckne pekomeHgaumm AprUKaHCKOro
Coto3a No KoopAMHUPOBAHHOMY NPUMEHEHMIO NONOXEHU Haronckoro npoTtokona B
Adpuike.

Mpumepsbl B 06r1acTy MHTeNnNeKkTyansHon cobcTBeHHOCTM: TUNoBOW 3aKoH TyHUCa,
TunoBble HOPMbI AN pa3paboTKN HALMOHAIbHBIX 3aKOHOB MO OXpaHEe BblPaXKEHWUN
donbKIiopa OT HE3aKOHHOMO MCMOMBb30BaHUA 1 APYrnX OENCTBUIA, CMOCOBHBLIX NPUYMHUTD
ywep6, nogrotoeneHHole BONC n OHECKO, TuxookeaHckne pernoHasnbHble pamoyHble
NnonoXxeHus B 06nacTn oxpaHbl TPAAULMOHHBIX 3HAHWUI U BbIPaXXEHUA KyNbTypbl,
Pykosogswme npuHumnel O3CP B obnactu nuueHsnpoBaHus ndobpeteHun B obnactu
reHeTUKN.
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(vi) KoopduHauusi pabombi Mo cOBEPLIEHCMBO8AHU HaUUOHalbHO20 3aKkoHoOamersibcmea

139. B HacTosiwee BpeMs MHOIMe CTpaHbl pa3pabaTbiBalOT HOBbIE 3aKOHbI U pernameHTbl B
obnacTtu oxpaHbl T3 (KoTopble B psfe cny4Yaes Takke KacatoTcsa oxpaHbl TBK/donbknopa)®.
OHu 329BMANKN O CEPbE3HON 3aNHTEPECOBAHHOCTY B MOTyYEHUN NHAOPMALMUN O PELLEHUSIX,
NPYHMMaeMbIX B 3Ton obnactn apyrummn NnpaBuTeNbCTBaMU U permoHarnbHbIMUM OpraHamu, a
TaKkKe 1x onbiTe peanusaumm Mep Takoro poda. Takasi 3auHTEepeCcOBaHHOCTb CBA3aHa C MX
cTpemneHnem obecnevnTb NPUMEHEHNE «NepeaoBbIX METOAO0BY, a Takke obecneynBaTb
COrnacoBaHHOCTb Pa3NUYHbIX HALMOHaNbHbIX 3aKOHOB, BBMAY HEOOXOANMMOCTU Haanexallero
B3aMMOAENCTBUSA PasfMyHbIX HaLMOHanNbHbIX NpaBoBbiX cuctem. OQHUM M3 CNeacTBUN
pa3paboTkn Aaxe npeaBapuTenbHbIX MEXAYHAPOA4HbIX MaTepmanos, NOCBSALLEHHbIX
0COBEHHOCTAM OXpPaHbl N KOHTEKCTY pPerynMpoBaHnsi B KOTOPOM OHa OCYLLLECTBISETCS, MOXET
ObITb CTUMYNMPOBaHNE Y NOAAEPKKA TAKON KOOPANHALMW HALMOHaNbHbIX U PErMOHanbHbIX
MHMLMATMB B TEX CNy4asix, Korga Kk 3ToMy CTPEMSITCA COOTBETCTBYOLLME NMPaBUTENBCTBA.
HedopmarnbHble 0T3bIBbl U yBENMYEHUE Yncna NPocbd 06 okasaHum nogaepkku B obnactu
00y4yeHnss KagpoB YKa3bIBaKOT HA TO, YTO MHOrMe NpaBUTENbCTBA OnNpeaenvnu paspaboTky
HaUMOHanbHOM CUCTEMbI OXpaHbl T3 B Ka4ecTBe OAHOro U3 CBOMX MPUOPUTETOB, HO YTO NpU
STOM OHW CTPEMSATCS BbipaboTaTb COrnacoBaHHbIA NOAX04, NO3BONSALWNA UM OOMEHMBaATLCA
ONbITOM B OpraHM3oBaHHbIX hopmax, obecneumBasi pasyMHy COrnacoBaHHOCTb M UCKIOYast
BEPOATHOCTb NPUMEHEHUSA NPOTMBOPEYaLLmMX Apyr apyry noaxonos. OaHUM n3 cpeacTs
aKTMBM3aLUN TaKon paboTbl MOXET CNY>KUTb TOT UINN MHOW AOKYMEHT, HE MMEHOLLNIA
ob6sa3aTenbHoM cunbl. [daxe [OKYMEHTbI, ONMUChIBAOLLME HOPMbI HALMOHANbHOIO
3aKoHo4aTenbCTBa M Apyrve cBsidaHHble C HUMKU TEKCTbI B 0600w eHHOM Buae, Byayym no
CyLLIeCTBY OCHOBaHbl Ha BHYTPEHHUX 3aKOHaX, MOryT Urpatb posflb «MSIrKOro npaBa» Ha
MeXOyHapOOHOM YPOBHE, CNocOBCTBYS MOBbLILLEHUIO COrNTAaCOBaHHOCTM U COBMECTUMOCTH
HaLMOHarnbHbIX 3aKOHOB U yKpenneHuto obLuen 6a3bl KONNeKTUBHOM OXpaHbl Ha
MeXayHapo4HOM YPOBHE.

KoHTekcTt MKIP: PasnunyHble Bepcuu, anbTepHaTUBbI U BapuaHTbl JENCTBUN,
npeaycMOTPEeHHbIE B MPOeKTax ctaten no Bonpocam oxpaHbl T3, B 3HaUNTENbHOWN CTEMNEHN
npeacTaBnstoT cO6ON KOHLEHTPUPOBAHHOE OTpaXeHne hakTUYeCKOM NPaKTUKN rocyaapcTs-
YrneHoB No BbipaboTke 3akoHoAaTenscTBa 06 oxpaHe pasnuyHbIX acrnekToB T3 C NOMOLLbIO
cuctembl IC 1 MexaHn3MoB, cBsidaHHbIX ¢ IC; cooTBeTCTBYIOLIME AOKYMEHTbLI coaepxaT
oOLWwupHbIE CBeaeHMs 00 MCTOYHMKAX 3aKOHOB rocydapcTB-yneHoB. O6CcToATeENbHbIN
aHanus3 peanusauuun rocygapcteammn-yrieHammn aTux NPUHLMMNOB W Lienen npeacTaBneH B
aokymeHTe WIPO/GRTKF/IC/9/INF/5 (oxpaHa TpaguLUMOHHbIX 3HaHun). Opyrvue
MaTepwuarbl, NOAroToBIEHHbIE ANst KoMUTeTa, BKNIOYAOT KPaTKUN CONOCTaBUTENbHbIN
aHanu3 3akoHodaTenbCcTBa SUi generis B 06racT oxpaHbl TPaAULMOHHbBIX BblpaXKeHWN
kynbTypbl (WIPO/GRTKF/IC/5/INF/3), KpaTkuin conoctaBuTeNbHbIN aHanm3 CyLeCcTBYOLWNX
HaUMOHarnbHbIX Mep 1 3aKOHOB Sui generis B 06nacTtn oxpaHbl TPaaNLMOHHBIX 3HAHWUI
(WIPO/GRTKF/IC/5/INF/4) n BONPOCHUKM MO BOMpocaM oxpaHbl ponbknopa/TBK n T3.

Mpumepsbl B cMexHbIX obnactsax: HauuoHanbHble goknagbl B pamkax KBP
(http://www.biodiv.org/reports/list.aspx); 3akoHbI U pekoMeHAaLmMK, KacarLwmecs aTUYeCKmX
HopwMm, MobanbHasa aTnyeckasa obcepsaTtopust KOHECKO.

Mpumepbl B 06nacty nHTennekTyaneHon cobctBeHHOCTM: OBG30p NPaKTUKK, KacaroLlencs
n3o06peteHuin B obnactu 6uotexHonorum (WIPO/GRTKF/IC/1/6).

39 Baza WIPO Lex, pa3melleHHasi no agpecy: https://www.wipo.int/wipolex/en/ — aTo MexayHapoaHas 6asa
AaHHbIX, KOTOPas MOXEeT MCMOMNb30BaTLCS OS5 MOUCKAa HaUMOHaNbHbIX 3aKOHOB U PerMoHanbHbIX JOKYMEHTOB,
pa3paboTaHHbIX ans oxpaHbl T3 (1 TBK).


http://www.biodiv.org/reports/list.aspx
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WIPO/GRTKF/IC/39/6
lNpunoxenue |, ctp. 47

(vii) KoopduHauusi u compydHU4ecmeo 8 ocyuw,ecmearieHuU UHUuyUuamue ro yKpernneHuto
rnomeHyuana u npakmu4eckux uHuyuamus

140. AHanu3 npoGenoB AOMKEH OXBaTbiBaTb «NPaBOBbIE U APYrMe BO3MOXHbIE BapUaHTbI».
MockonbKy adhdekTnBHast oxpaHa T3 TpebyeT NPUHATUA Lenoro psga Mep no yKpenseHuto
noTeHumana n npakTnyecknx mep no obecneyeHnto peanmsaunm nNpaBoBbIX Mep UNn B
AOMOMHEHNE K HUM, NOSHbIA aHanu3 NpobenoB., kKak NpeacTaBnaeTcs, AoskeH 6bin Obl faBaTb
OLeHKY HeoBXoANMOCTU MeXAyHapOoaHbIX Mep MO KoopANHALUMKU, COBMECTHOMY U
NPaKTUYECKOMY OCYLLIECTBNEHUIO TaKMX Mep YKpenneHnsa noteHumana u npaktuyeckux mep
(ecnu TakoBag cyLlecTByeT). BO3MOXHbIE MepPbI MO YKPENNeHUIo NoTeHuuana n npakrtniyeckme
Mepbl MOXHO ObI1o 66l NoApa3fenuTb Ha creayoLwme KaTeropumn:

YkpenneHue nomeHyuana u rnodzomoeka codepxamersibHbiIX Mamepuarnos 0515 8bipabomku
ripaeosebiX HOpM U rnosiumuku

141. AkTuBM3MpoBaHa paboTa no paspaboTke maTepuanos, NPU3BaHHbLIX OKa3biBaTb
[AVIPEKTUBHbLIM CTPYKTYpaM, y4acTHMKaM NeperoBopoB 1 3akoHoaaTeNbHbIM opraHam noMoLLb
B YCTpaHEeHUN BbISIBNEHHbIX Npobenos, Bknovasi:

- MaTepwvansl Ans pa3paboTku 3akoHo4ATENbCTBA U NOMUTUKN, BKNOYAs TUNOBbIE
HOpMaTMBHbIE NOSNOXEHUs, 6a3bl AaHHbIX 3aKOHOB Y MIHCTPYMEHTOB
perynupoBaHus, a Takke aHanm3 BO3MOXHbIX BapnaHTOB perynmpoBaHng u
NpaBoOBbIX MEXAHM3MOB 41151 NOAAEPXKKM NPOLLECCOB BbiPpabOoTKM NOMNTUKMN 1
3aKoHOAaTernbLCTBA;

- aHanus3 NpaBOBbIX BOMPOCOB, TaKNX, Kak 3aKOHOA4ATENbCTBO U NPakTUKa B
obnactu IC, nmetroLime oTHOLLEHME K BONPOCaM oxpaHbl T3; Npu3HaHne Hopm
TpaanUNOHHOrO Npasa 1 obblvaes Ans opMUpoBaHMs 6asbl CrpaBoYHOM
MHopMaumm 4nsi HOPMOTBOPYECKUX U ANPEKTUBHBIX OPraHoB;

- 0630p BO3MOXHbIX MOAXOA0B K OpraHM3aunmn Haanexawmx KOHCynbTaunm ¢
obLwmHamn nNpu paspaboTke BapMaHTOB AENCTBUMI, MOMUTUKN U
3aKoHoAaTenbLCTBA.

YkpenneHue nomeHyuana Hocumesel T3 Ha npakmu4eckoM ypogHe

142. Beuay obuiero noHMMaHusa Toro akra, YTO HMKaKOM NPaBOBOW AOKYMEHT MUIM CBOS,
NpaBoOBbIX HOPM, OyAb TO CYyLLECTBYOLLMIA UK NNAHUPYEMbIA, He obecneynT yaoBneTBOPEeHNs
notpebHocTen Hocutenen T3, ecnu nm He ByayT NnpegocTaBneHbl HEOOXoaUMbIE
BO3MOXXHOCTM M PECYPChI, NO3BOSIAIOLLME UM NMPUMEHATL COOTBETCTBYHOLLME MPUHLUMMBI HA
npakTuke, npogoskanacek pabota Hag maTepvanamu, NPU3BaHHbIMU OKa3biBaTb NOAAEPKKY
HocuTenam T3, Bknovas:

- obpasubl 1 6a3bl AaHHbIX NPOTOKOMNOB, NMULEH3NOHHBLIX 4OrOBOPOB U COrnalleHnn,
perynupylowmux goctyn k T3, ang ncnonb3oBaHnst obLwmHamm, npnsBaHHbIe
pacLmpuTb BO3MOXHOCTK HocuTenen T3 no NnoarotToBke NPOTOKOSIOB,
NMLEH3NOHHbBIX U MHbIX COrNaLIEHNN, PErynupyoLwmx 4ocTtyn K nx T3;

- OKasaHue obLMHamM NnogaepXkn B onpeaeneHnm n oTcTanBaHum nx UHTEPECOB B
npouecce AokymeHTupoBaHua T34;

- obpasubl, 6a3bl AaHHbIX U PYKOBOACTBA, KacalLwmecs paBHONPaBHOMo
COBMECTHOrO NOMb30BaHUA Bbiro4amun OT UCNONb3oBaHUA T3 1 CBA3AHHbIX C
HUMU FreHEeTUYECKNX pecypcoB; n

40 Cm., Hanpumep, ny6nukaumnio BOUC «Documenting Traditional Knowledge — A Toolkit», 2017 r., pasMeLleHHyto
no agpecy: https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1049.pdf.

41 Ewe oauH npumep: gokymeHT BOUC «A Guide to Intellectual Property Issues in Access and Benefit-sharing
Agreements», 2018 r., pasmMeLLEeHHbIA No agpecy: https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1048.pdf.
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- WH(OpMaUMOHHbIE MaTepuarnbl, TeMaTUYeckne ncecnegoBaHms u maTepuansi
NpaBOBOro aHanu3a rno TakMMm Bonpocam, Kak NpusHaHne HopM TpaguLMOHHOIro
npaea, y4uTbiBaloLMe 3anpochl N NOTPEBHOCTN OBLLMH, ABMASOLNXCA
HocuTenamu T3.

Co30daHue yupexdeHul u ebipabomka 01151 HUX coomeemcmeayrouwux pekomeHoayul

143. B agpec HaumoHarnbHbIX HayYHbIX Y Y4EOHbIX YYpexXaeHun n Opyrmnx opraHoB, Takux, Kak
naTeHTHble BeOOMCTBa, HepeaKo 3By4aT NpuU3biBbl UrPaTh akKTUBHYIO POSib B yCTpaHEHUU
npobenoB NpakTU4eCcKoro xapakrepa B oxpaHe T3 B MHTepecax Hocutenen T3. B cBAsn ¢
3TMM Npogorkanack paboTa No CoO34aHUI0 NPaKTUYECKUX NOCOBUN ANA TakuxX ydpexaeHnn n
OpraHoB, BKIMOYas:

- TUNOBbIE NPOTOKOSbI, PEKOMEHAYEMbIE pernamMeHTbl U ONUcaHns nepeaoBbiX
MeToA0B paboTbl ANS yYpeXaeHUn, oTBevatoLwmnx 3a coop 1Unmn coxpaHeHne
konnekumn T3, Taknx, kak My3eun, aTHorpadnyeckne yupexaeHus, HaumoHarnbHble
opraHbl, Hay4Hble 1 y4ebHble 3aBeeHus;

- PYyKOBOACTBA W pekoMeHOauumn no Bonpocam 3KCNepTM3bl NaTeHTOB, CBA3aHHbIX C
T3;

- pekoMeHAauun OTHOCUTENbHO Mep, NO3BOMSALWMX OOLLMHAM onpeaensTs 1
oTCTamBaTb MHTEpPECHI NPy AOKYMEHTUMpoBaHMK T3, B TOM uncne B opme
pa3paboTKn CnpaBoOYHbIX MaTepuanoB Mno AOKYMeHTMpoBaHuio T3;

- CcTaHgapTbl B obnactn gokymeHTMpoBaHusa T3, Bknovas Mepbl, obecneynsatome
AOKYMEHTMPOBAHME HE TONbKO caMux T3, HO 1 YepT NOEHTUYHOCTU 1 3anNpoCoB
HocuTenen T3; n

- nccneaoBaHus No Bonpocam MOMAUTUKK U MPaBoOBbIM BOMpOCcaM, TakUM, Kak
MeXaHN3Mbl PacKpbITUS NAaTEHTHOM MHAOPMaLMN 1 cTaHaapThbl B obnactu
ONO3TUKM, UMetoLLIMe OTHoLLEeHne K T3.

MexyupexdeHuyeckoe compydHuYecmeo u KoopOuHauus Oeticmeuli 8 pamkax cucmembl OOH

144. KoopauHauusa OerACTBUA U COTPYOHUYECTBO B peanusalmm Ha MexayHapoaHOM YpoBHE
MHUUMaTUB B 06NnacTu ykpenneHnsa noteHumana n npaktmyeckux mep notpebyet npumepHo
TaKOro e MeXyUYpexXaeHYeckoro CoTpyaHU4ecTsa, KoopanHauumn oencTemm n obmeHa
TeXHMYeCKon MHopmaumen n apyrumm matepuanamu, kotopble BOMC ocyuwiectensert Bo
B3aMMOLENCTBUM C OPYIMMWN MEXOYHAPOAHLIMU yupexaeHuamu, Takumm kak KbP, ®AO,
Llentp KOra, OHKTAL, FOHEM, OHECKO n BO3, a Takke HINO 1 gpyrumm mexagyHapoaHbIMK
opraHusaumsiMu, 3aHMmarwmumMmcsa T3 1 CMEXHbIMU BOMPOCaMM.

lNosbiweHue ocgedomeHHOCMU WupokKou rnybnuku u eedeHue coomeemcemeyrouiel
pasbsicHUmesbHol pabomai

145. OpHuM 13 ABHbIX NPOBenoB ABMSETCA cepbe3Hbii AePUUMT MHPOPMUPOBAHHOCTHU
LLUMPOKOW NYBNMKN U MeXayHapoOHbIX OUPEKTUBHBIX OPraHoB, NpeacTaBuTernen 4ernosbix
KPYroB 1 opraHnsauuin rpaxgaHckoro obLiecTsa v noHMMaHns ummn ocobenHocten T3, cuctem
T3 1 UX KyNbTYPHOro N UHTENNEKTYarnbHOro KOHTEKCTa. YCTpaHeHue aToro npobena
npeanonaraeT peanu3aumio Takux MHUUMaTmB, Kak:

- TemaTuyeckue nccrnegoBaHusi, aHanus n 6puuHr;

- MMCCUM NO YCTaHOBMEHNIO DAKTOB M KOHCYNbTauuK;

- npocBeTuTenbckasa u ydebHaa geaTenbHOCTb;

- obcnenoBaHMst HAUMOHANBbHOW NPaKTUKK M ONbITa; U

- 0obwwmin 0630p BapMaHTOB NPaABOBOro U agMUHUCTPATUBHOIO PErynMpoBaHnS.
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(b)  FOpuduyeckue u UHble B03MOXHbIE 8apuaHmbl delicmeull Ha pe2uoHaIbHOM YPO8HE

146. HekoTopble Mepbl MO YCTPaHEHNIO BbISABIEHHbIX Npo6enoB uenecoobpasHee BCEro
OCYLLECTBMATb HAa pernoHanbHOM UNn cybpernoHanbHOM YpoBHe, YTO 0ByCroBeHO
npevMMyLLecTBamMm BblpaboTKM OBLLUX HOPM, YYPEXOEHU U NPAKTUYECKUX Mep, OTpaXaroLLmx
obLme nnm YacTUYHO CXOXME NMPaBOBbIE KYNbTypbl U CUCTEMbI TPAAULMOHHBIX 3HAHWUNA.
Kpome TOro, psag pernoHanbHbiX OpraHn3aumi yxe urpatoT akTUBHYIO POrib Kak B pa3paboTke
HOBbIX MPaBOBbLIX JOKYMEHTOB, TaK U B HapalluBaHUM NoTeHumana Ha npakTMyeckoMm ypoBHe B
NMHTepecax yKpenneHnsa oxpaHsl T3. MHorne ns BollenepevmcneHHbIX MexayHapoaHblX Mep
MOXHO CTOSb e adEeKTUBHO OCYLLECTBATbL HAa pErmoHanbHOM YpoBHE. HecKkonbko
NPMMepPOB TaKOro OCYLLECTBINEHMS coaepXxaTcs B NpuBeAeHHOM Bbllle o63ope
MeXayHapoaHbIX Mep. Bo3aMoXHble Mepbl MOXHO nogpasgenuTb Ha creayolme obume
KaTeropumu:

- MpaBoOBble JOKYMEHTbI, 3aKrtoyaemble Ha permoHanbHOM, cybpernoHanbHOM u
[IBYCTOPOHHEM YPOBHSIX, BKIOHAs Kak creumarnbHble MHCTPYMEHTbI, Tak U HOPMbI,
OCHOBaHHbIE Ha CyLLIeCTBYIOLLIEM 3akoHOoAAaTeENbCTBA Mo Bonpocam WC;

- nonutun4eckune geknapauun nnun geknapauunn norinTM4ecKkoro ypoBHA, npuHMMaemble
Ha permoHasrbHOM, cy6per|/|0Haan0M nnn OByCTOPOHHEM YPOBHAX;

- TUMNOBbIE 3aKOHbI 1 Apyrne popmMbl 3aKOHOAaTENbHbIX PEKOMEHAALNNA,
NPUHMMAEMbIE Ha PErMOHANbHOM YPOBHE;

— TUNoBbl€ NPOTOKOJ1bl, PyKOBOACTBA N pekoMeHadauun no npuMeHeHuto nepenoBbiX
mMeToaoB pa60TbI, npuHNMaemMble Ha permoHanbHOM U Cy6peFVIOHaJ'IbHOM YPOBHAX;

- pervoHanbHble, cybpernoHarbHble U ABYCTOPOHHUE MHULMATMBBI U NPOrpammbl,
NpU3BaHHblE NOAAEPXKMBATL YCUINUS NO YKPenseHunto notTeHunana obwmH B obnactun T3.

(c)  FOpuduyecKkue U UHble 803MOXXHbIE 8apuaHmbl delicmeull Ha HaUUOHa/IbHOM YPO8HE

147. MHorue rocygapcTtBa, a Takke obLMHbI, CyLLeCTBYOLLME B 3TUX rOCyAapCTBaXx,
NPeAnpUHUMAOT KOHKPETHbIE MHMLMATUBLI NO pa3paboTke 1 peanunsaumm NPaBoOBbIX N APYrNX
BO3MOXHbIX BApMaHTOB yCTpaHeHns Nnpobenos B 06nacty npaBoBow oxpaHbl T3. B pamkax
HacTosILero aHanmaa npobenoB He CTaBMTCA 3adaya 4aTb NOSMHbI 0030p TakMX MHULMATKB,
HO BKpaTLie X MOXHO OXapakTepu3oBaTb criegyloLwmm obpasom:

- 3aKkoHoAaTenbCTBO B 06nactu oxpaHbl T3, BKNoYas AOKYMEHTbI Sui generis un
ajanTtaumio UM NepecMoTp HOPM CYLLLECTBYIOLLIEro 3aKoHoAaTenbCTBa no Bonpocam
nNGC;

- OCHOBbI NONMUTUKM N aOMUHUCTPATUBHbLIE MEXAHN3Mbl COAENCTBUS
pacnpocTpaHeHuto N oxpaHe T3, B TOM YMCre B TaKMX KOHKPETHbIX 06n1acTsx, Kak
MeauUnHa 1 3gpaBooXpaHeHne, oxpaHa OKpyXatoLLen cpebl U cenbCKoe X03anCTBO;

— TuNoBbl€ NPOTOKOJ1bl, PyKOBOACTBA N pekoMeHaauun no npuMeHeHuto nepenoBbIiX
mMeToaoB pa6OTbI, npuHMMaemMble HaluuoHarnbHbIMKW opraHamMmun nnn gpyrumm
yypexaeHnAMH;

- HauuMoHarbHble NHMLMATMBbI U NporpaMMbl, obecneymBatoLme yKkpenneHne
noTeHumana obLWuH no Bonpocam oxpaHbl T3.

[MpunoxeHue Il cneayeT]
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AcnekTbl oxpaHbl T3

(a) OencrByloWwme
Mepbl

(b) BbisiBneHHbIe npobenbl

(c) n (d) CoobpaxxeHMAa n BapuaHTbl JeNCTBUN

Llenn n npuHumnbI
oxpaHbl NC
NPUMEHUTENBHO K T3

CywecTtBytoLine
AOKYMEHTbI
MeXOYyHapOLHOro
ny6nunyHoro npaea (He
cBsizaHHoro ¢ NC),
NOCBSILLEHHbIE NpaBam
KOPEHHbIX Hapo4oB,
oXpaHe OKpyKatoLLen
cpeapl (BkNtoyas
©nopasHoobpasue un
reHeTU4eCcKne pecypcbl)

N CenbCKOMY XO3SMCTBY.

ABTOpPUTETHOE 3asiBIIEHNE O
PO 3aKOHOOATENbCTBA U
Mep perynmpoBaHus B
obnactn NC B peLueHun
npobrem obLLEeCTBEHHOW
NONUTUKKN, KacatoLmxes T3.
Llensimu Takoro 3asiBneHust
MOryT ObITh:

- NPU3HaHNE LLEHHOCTU
cuctem T3 n ykpenneHue
YBaXXEHUS K HUM;

- NPUHATNE MEP,
OTBEYaLLNX pearibHbIM
Hy>xgam Hocutenen T3;

- oXpaHa T3 OoT He3aKOHHOro
NpUCBOEHUA 1 Apyrmx oopm
HenoOpPOCOBECTHOMO U
HecrnpaBeannBoro
MCMNOJNb30BaHUS;

- OXpaHa TBOPYECKOW U
WHHOBALIMOHHOWN
JeATeNbHOCTU, OCHOBAHHOM
Ha Tpaguuusix;

- nogaoepxka cuctem T3 n
pacluMpeHue npas u
BO3MOXXHOCTEN HOCUTENENn
T3;

- cogencTeue
crnpaBeannBomMy

MexayHapoaHbI OroBOp MUnu AeKnapauus,
npegycMmaTtpusatoLLme obLmne NpUHLMMNbI OXpaHbl
T3 B pamkax cuctembl IC, B KOTOpbIX:

- BbIpaXalTCs LieNM OXpaHbl;

- mn3nararTcsa obLme NPUHLUMMNbLI OXPaHbI.

CoobpaxeHust:

- pOnb NPaBOBbIX AOKYMEHTOB, yCTaHABMMBAOLLMX
nMnepaTmBHbIE N OUCMO3UTUBHbBIE HOPMBbI;

- MpPOBEAEHNE pas3nNnyunst Mexay npaBoBbIMU U
aAMWUHUCTPATMBHBLIMM acrnekTamu npoodnem;

- COrracoBaHHbIN MeXayHapoaHbIi noaxon, a He
OTAEernbHble HAaLWOHamNbHbIE NMHNLMATUBBI;

- npeumyLlecTBa BblpaboTkn Gonee NpoYHbIX
OCHOB MOMUTUKN M OOLLIMX COrnacoBaHHbIX
npvHumnos 6yayuien paboTsl B 06nactu
NnpaBoOBOW OXPaHbI;

- HeobXoaAMMOCTb peLleHust BONPOCOB NO3UTUBHOM
M 3aLLNTHOWN OXpaHhbil;

- peLlLeHne Takux BONpPOCOoB, Kak obecneveHne
npeaBapuTensHOro MHPOPMUPOBAHHOIO
cornacusi U COBMECTHOrO Nofib30BaHMs
Bbirogamu.
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

pacnpeneneHunto Bolrog oT
ucnonb3oBaHusa T3;

- NOOLLPEHME NCNONb30BaHMS
T3 B UHTEpECaX 300pOBOro
pas3BUTUS;

- noggepXxka ycunum rno
3awmrte u coxpaHeHuo T3.

Onpepenexnue
0XPaHOCMNOCOOHbIX T3

T3, asnsawoLwmecs
npeaMeToMm
CYLLLECTBYHOLLMNX
NpaBoOBbIX AOKYMEHTOB,
He OTHOCSALMXCS K
chepe NC, 6e3 nx
TOYHOro NPaBOBOro
onpeneneHns

PabGouee onpegenexne
MKI'P

Pa6Gouee onpenenexne T3:

- B LEenom;

- B Ka4yeCTBE KOHKPETHOrO
obbekTa NpaBoi OXpaHbl.

YTOYHEHNE OBLMHHBIX
OCHOBaHMW NpaBs n
npaBoOMOYUN

lMpaBoBoe onpeneneHne T3, nmetowee

ob6sa3aTenbHy0 cuny:

- MpaBoBas onpeaeneHHOCTb U ACHOCTb, HO,
BO3MOXHO, HEMOJMHOE OTpaXeHune Bcero
pa3Hoobpa3us T3 1 cucTeM 3HaAHUN, a Takke
obWmH, anaWwmxca Hocutensammu T3;

- yBAI3aHO C BONPOCOM 06 o6beme OxpaHbl
cocTtase beHeduumnapos.

CornacoBaHHas MexayHapoaHasi XapakTepucTuka
T3, He nmerowasa obazaTenbHON PUONYECKON
cUnbl:

- BoOnbLlIasi onpeaeneHHocTb, 6bonee npoyHas
OCHOBa Ans paboTbl;

- He npeaBocxullatoTcs bonee
dyHAaMeHTanbHble NpaBoBble BOMPOCH! U BONPOCHI
NONUTUKN
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

[No3nTuBHAaAA naTeHTHas
oxpaHa

CywecTaytoLias
naTeHTHas cuctema,
BKMNtoYasi cTaHaapTbl U
npouenypesl,
npeaycMOTPEHHbIe
Cornawenuem TPUMC
nPCT

OxpaHa 3HakoB,
CUMBOJIOB U
HauMeHOBaHUMN,
cBsA3aHHbIX ¢ T3 1
cuctemamm T3

OTcyTCTBME NPSIMOIN OXPaHbI:

(i) KONMNEeKTUBHLIX,
HakannmBaeMmbix
KYMYNSITUBHbIX U
nepegaBsaembIX U3
nokoneHusa B nokorneHue T3
KaK makoeblX;

(i) cnctem T3 kak makoebix
(B OTNNYME OT KOHKPETHbIX
WHHOBALWIN B paMKax CUCTEM
T3 n cpencts
yAOCTOBEPEHUSA
NOASIMHHOCTM 1 OXPaHbl
OTNNYUTENbHbIX
0603HaYeHnn 1 penytauun).

MepecmoTp nnun agantauus KpUTEPUEB 1

CTaHAapTOB NaTEHTOCNOCOBHOCTM ANA ydeTa

notpebHocTel cnuctem T3 1 KONNEKTUBHbIX

WHTEPECOB:

- Ha MEXOyHapOo4HOM YPOBHE: ANsi BbIpaboTKM

cornacoBaHHOro nogxoga, u/mnm

- Ha HauuoHasnbHOM/perMoHarnbHOM YpoBHE — AJ1s
COXpaHeHnst HeobXxoANMOWM rMOKOCTMW.

YcTaHoBneHe oxpaHbl sui generis (CM. H1xe)

Mpu3HaHue Toro, 4To, NOCKONLKY MHOrMe T3
BbIXOOAT 3@ paMKW NaTEHTHOW CUCTEMBI, BbINo Obl,
BO3MOXHO, NPaBUITbHEN peLLaTb BOMPOCHI,
KacatoLmecs cucteM MHHOBAaL M, OCHOBAaHHbLIX Ha
T3, otoenbHO

N306peTeHus,
OCHOBaHHble Ha T3

KoHKpeTHble Mepbl MO
npusHaHmo T3,
npegycMmatpuBaemMbie
PCT, MINK n MKI'P

OTcyTCcTBME MPUHATON
MeXayHapOoaHOW HOpPMbI,
KacaroLlencsa KOHKPEeTHOro
MexaHu3ma pacKpbITUS
nHdopmaumm o T3 n
CBSI3@HHbIX C HUMM
reHeTMYeCKnxX pecypcax:

- HECKOJSTbKO MPeanoXeHun
(KBP, BTO, BOUC)

BBeaeHne mexaHn3mMoB pacKkpbITUS MHGOpMaLmm o

T3:

- Ha MeXayHapOAHOM YypOBHe — ANs1 BbipaboTKM

cornacoBaHHOro nogxoga, u/unm

- Ha HauuoHasbHOM/pernoHanbHOM YpoBHE — Af1s
COXpaHeHns HeobxoaANMON rMBKOCTH

YKpenrneHne OCHOBHbIX NPUHLMNOB AOrOBOPHbIX
00s3aTenbCTB, perynupyrowmx 4octyn Kk T3 B
pamKax HauMOHanbHOro 3akoHo4aTeNbCTBA NyTEM
BBEAEeHNA TpeboBaHMsA pacKkpbIiTUA U ApYrnx
ycnosui goctyna Kk T3.
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

HepackpbiTbie T3

O6Lwue cTtaHgapThl
TPWIMC B obnactu
OXpaHbl HEPACKPbLITOM

OTcyTcTBME ONpeaeneHHbIxX
HOPM B OTHOLLEHWN:

(i) T3, packpbITbiX B pamkax

YTouHeHne unun agantauus CyLecTBYOLWMX HOPM
ans odbecnevyeHus:
(i) cuTyaumm, npm KOTOPON orpaHUYEHHOE

MHdopMaLmn N pacnpocTpaHeHne nHopmMaunmn B paMmkax YeTko
onpeAeneHHo 0BLLMHbI; onpefeneHHoN OBLLMHbI HE CYUTAETCS ee NOMHbIM
(if) T3, npeacTasnsiownx Ans pacKpbITUEM OIS LWMPOKOW NyOnuku;
OBLMHbI HE KOMMeEpYecKyo, (i) oxpaHbl T3 gaxe B Tex cny4asx, koraa oowuHa,
a KynbTYPHYt0/AYyXOBHYI0 SBMAIOLWASACS MX UCTOYHMKOM, CHUTAET UX LEHHBbIMU
HEHHOCTB, He MO KOMMEPYECKUM MPUYNHAM;
(iif) packpeiTus T3, (i) nopsgka, Nnpu KOTOPOM OrpaHnUYeHus,
OrPaHN4MBaEMOro HOPMaMN | 4 naraemblie HOpMaMM TPAAVLIMOHHOTO NpaBsa
TPaANLIMOHHOTO Npasa 1 TPaAULIMOHHO NPAKTUKOMN, CHUTALOTCA
oBbI4asMM J0CTaTOYHbIMU NSl COXPaHEeHUs
KOHbmaeHUnanbHOCTW/ «TanHoro» xapakrepa T3.
3HakKu 1 CUMBOIbI, 3akoHoaaTenbCTBO 3almTHas oxpaHa 3HAKOB U CneunanbHble peecTpbl Matepuarnos, CBA3aHHbIX C
cBA3aHHble ¢ T3 O TOBapHbIX 3HaKax CUMBONOB, CBAA3aHHbIX C T3, T3.
(BKMtoYast OT NPUCBOEHMS TPETHIMM Ycunenve mep, HanpasreHHbIX MPOTUB
KOSTMEKTUBHBIE U nnLamm pervcTpaummn ToBapHbIX 3HAKOB, MPOTUBOPEYALLINX
CePTUDUKALIMOHHbIE HOpMam Mopanu (CM. Takke YTOYHEHHbIV BapuaHT
aHanuaa npobenos B oxpaHe TBK).
3Hakw) u TonbKo oxpaHa OT HE3aKOHHbIX BUAOB
reorpaguUeckux MCNonb30BaHNSA 3HAKOB U CUMBOIOB, CBA3aHHbIX C
yKa3aHusIx

T3, a He oxpaHa camux T3.
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

O6bekThl T3,
oxBaTblBaeMble
0ObIYHOM cucTEMOMN
oxpaHbl npae NC

HekoTtopble T3 unun
anemeHTbl T3
noTeHumanbHo
OXBaTbIBalOTCSA:

- HarnpsiMyro —
HOopMamu npaea,
Kacarowmmmcs
NnaTeHToB, OXpPaHbl
HepacKpbITOn
nHopmaumm n 6opbObI
C Hego6pOCOBECTHOM
KOHKYypeHUUnen; n

- KOCBEHHO —
3aKoHogaTenbCTBOM 00
aBTOPCKOM Npase U
CMEXHbIX npaBax,
oxpaHon TBK, oxpaHon
TOBapHbIX 3HAKOB U
reorpadunyeckmx
yKasaHui, OXpaHon
00pasLoB 1 HopMamu
npasa, KacarLwmmMmcs
HegobpocoBeCcTHON
KOHKYpPEeHLUN.

T3, He oxBaTblBaeMble
CYLLECTBYHIOLLIEN OXPaHOW
npas VC, Hanpumep:

- T3, He obnapatowme
HOBU3HOM;

- T3, He obnapatoLwme
NnaTeHTOCNOCOOHbIM
n3o06peTaTenbCKMM YPOBHEM;
- ny6nuyHo packpbitble T3
unu T3, He nognagawoLwmne
noa AencTBne HOpPM O
KomMMep4eckon TanHe/
KOHbMaeHUManbHOCTM No
WHBIM NPpUYnHaM.

Cpok genctaus
npenocTaBnsieMon OXpaHbl
NSI0XO COOTBETCTBYET
acnekTam pasBuUTUS U
coxpaHeHust cuctem T3,
CBA3aHHbIM C UX Nepenayen
N3 NOKONEHUS B MOKOSIEHME.

MpusHaHue npamMoro unm
Oonee KOCBEHHOro Bknaga
T3 B co3gaHue
NaTeHTOCNOCOOHbIX
n306peTeHunn.

CneuuanbHas oxpaHa 00bHEKTOB, eLLe HE MMEIOLLINX
OXpaHbl:

- Ha MeXAyHapOAHOM YpOBHE — ANs BbipaboTku
cornacoBaHHOro noaxoaa;

- Ha HauuWoHanbHOM/pernoHanbHOM ypPoBHE — OIS
obecneyeHns MmakcumMmarbHOW rMOKOCTH.

ApanTauus cyulecTByroLwmnx mep B obnactu UC,
Hanpumep:

- TONKOBaHME UNn aganTtaums CyLecTBYOLLNX
MEXOYHapOAHbIX CTaHOAPTOB AN1s1 HaA exallero
y4yeTa obbekToB T3;

- HauMoOHarnbHble 3akoHoAaTenbHbIE U
aAMWHUCTPaTUBHbIE NHMLUMATUBBI (M 3BOMNOLNS
npeLeaeHTHOro npaea), HanpasneHHbIe Ha
obecneyveHne Npu3HaHus oTaenbHbIX cnuctem T3 B
paMKax 3akoHodaTenbcTBa no sonpocam C.

Bo3aMOXHbIe CyLLeCTBEHHbIE COODPaXXeHWUS:
KOMMMeKCHbI xapaktep T3 1 KONNeKTUBHbLIX NpaB
Ha T3; npaBo HocuTenen T3 KOHTpPONMpOBaTb CBOU
NPUPOOHbLIE PECYPCHI U pacnopsiKkaTbCs CBOMMU
3HaHWAMU; NpaBo YenoBeka Hocutenen T3 Ha
camoonpegeneHune; npaso Hocutenen T3 Ha
npegsapuTenbHoe NMHOPMUPOBAHHOE cornacue.
Mpu3HaHne ponun HOpM TPaALMLIMOHHOrO nNpaea u
CUCTEM 3HaHWUW, OCHOBaHHbIX Ha 0OblYasax, Ans
OXpaHbl 1 coxpaHeHus T3.

WHTepecsl n npaea
OOLWMH Ha nx

OrpaHuyeHHast oxpaHa,
NPEVMYLLECTBEHHO B

Mpsimoe npusHaHwne
KOMMEKTUBHbIX MHTEPECOB U

CneunanbHas OoXpaHa KONnNeKTUBHbIX UHTEePECOB U
npasB Ha TpagMUMNOHHbIE 3HAHUA KaK TaKOBbIle (a He
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

Mepbl
HakannuBaemble 1 ka4yecTBe npae Ha Hakannueaemble n Kak oTOoenbHble 3f1IeEMEHTbI, OXpaHSiEMbIE KakK
KonnekTusHble T3, KOHMAEeHLManbHON KonnekTusHble T3, WHTENNeKTyanbHble Npaea):
nepegaBaemMbie 13 MHdopMaunn nepegaBaemMblie 13 - Ha MeXayHapo4HOM ypOBHe — 41151 BbipaboTKn

NOKOJ1eHNA B NMOKoneHmne
N NX KOMMJ1eKCHbIEe
CUCTEMDbI TPaOULMOHHbIX
3HaHUIN KaK TakoBble

NOKOJ1eHNA B NMOKoneHne

OxpaHa LenoCTHOCTU CUCTEM
TPAOULMOHHBIX 3HAHWUI Kak
TaKoBbIX

[NoTeHUuanbHas
BO3MOXHOCTb Hanun4usi npas
Ha T3 y HECKONbKMX OBLLMH

corfnacoBaHHOro noaxoaa;
- Ha HauuWoHanbHOM/pernoHanbHOM ypPOBHE — AJ1s
obecnevyeHnss MakcuManbHOW rMOKOCTH.

CneunanbHas oxpaHa UHTepecoB 1 npae ObLLMH Ha
CUCTEMbI TPAAULMOHHBIX 3HAHWI KaK TaKoBbIE:

- Ha MeXAyHapOAHOM YpOBHE — ANs BbipaboTku
cornacoBaHHOro noaxoaa;

- Ha HauuWoHanbHOM/pernoHanbHOM ypPoBHE — OIS
obecneyeHnss makcumMmarnbHOW rMOKOCTH.

CneuuanbHble
MeXaHn3Mbl oxpaHbl T3
OT HEKOTOPbIX
JEeNCTBUN, HAHOCALLMX
nm ywep6b, n nx
HEe3aKOHHOro
NPUCBOEHUS

B 06biyHOM npaee VC
Takne MexaHu3Mbl
OTCYTCTBYHOT.

T3 MoryT oxpaHATbCs
4YaCTUYHO C NOMOLLIbIO
O0roBopoB 1 6onee
00LWMX NPUHLMMNOB
©6opbOLI NpoTUB
HenobpocoBeCTHON
KOHKYPEHLN 1
HeOoCHOBAaTENbHOro
oboralleHus.

CM. oTAenbHbIE 3NTEMEHTDI
HWXe

Hopma, HanpaBneHHas
NMPOTUB HEOCHOBATENLHOIO




WIPO/GRTKF/IC/39/6
Mpunoxexwue Il, cTp. 8

AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

oboraleHuns, He3aKOHHOro
NPUCBOEHUS UNN OENCTBUN,
NpoTMBOpPEYaLLNX YECTHON
KOMMepYEeCKOMn npakTuke
NPUMEHNTENBHO K T3

CneunanbHas HopMa, 3akpenneHHas Ha
MeXOyHapoa4HOM YPOBHE Ansi COOenCcTBUs
NMPUMEHEHMIO COrfacoBaHHOro noaxoaa:

- NPaBOBOW AOKYMEHT, UMEeLLNiA 0653aTenbHY0
CUIy, €CI1 CYUTAETCS, YTO YCIOBUS AN NPUHATUS
MeXOyHapoaHOW HOPMbI YXKe CITOXWUINCH;

- nonutuyeckas Aeknapauus, ecrnv npaBoBoe
coaepkaHue HoOpMbI Bee elle pa3pabaTbiBaeTcs.

CneuuanbHast Hopma, 3aKpenneHHas Ha
HauMoHanbHOM/pernoHanbHOM ypoBHe, A1
obecneyveHns MakCcuManbHOW rMOKOCTU, pasBuUTUS
npaBoBoK 6a3bl 1 obecneyeHns pasHoobpasus.

OnpeneneHHoe 3asaBrneHne
O NPUMEHEHNN NpUHUMNa
npeaBapuTenbLHOro
MHAOPMMPOBAHHOTO
cornacua Kk T3, HocuTenamu
KOTOpPbIX ABMNATCS OOLLNHbI

OKcTeppuTopuanbHoe
npu3HaHWe npuHuuna
npeaBapuUTENbHOro
NHPOPMMPOBAHHOIO
cornacus 1 cornatleHum o
[0CTyne N COBMECTHOM
nonb30BaHMM BbIro4aMum B
cyaax TpeTbUx CTpaH.

CneumnanbHas Hopma, 3aKpenseHHas Ha
MeXa4yHapo4HOM YPOBHE AN COAENCTBUSA
NPUMEHEHMIO COrNacoBaHHOro Noaxoaa:

- NpPaBOBOMN SOKYMEHT, UMEIOLLMIA 06s13aTenbHYI0
Cuny — ecnu ycnoBus Ang NpuHATUS
MeXAyHapOL4HON HOPMbI YXXe CIOXWUIUCD;

- nonuTU4ecKas oeknapaums — ecnu npaBoBOe
coepxaHne HopMbl eLle BbipabaTbiBaeTCs.

CneuuanbHas Hopma, 3akpenneHHas Ha
HauMoHanbHOM/pernoHanbHOM ypoBHe, AN
obecneyveHns MakCMMarnbHON rMOKOCTU, pa3BUTUA
npasoBou 6a3bl n obecrnevyeHns pasHoobpasus.
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

Hopwma,
npegycmartpueatoLas
onpepgeneHHoe ykasaHue
OOLLMHBI, ABNSAOLLENCS
NCTOYHUKOM T3, npwm
ucnonb3oBaHum T3,
O[HO3HaYHO CBSA3aHHbIX C
Takow 0B MHON.

CneunanbHas HopMa, 3akpenneHHas Ha
MeXOyHapoaHOM YPOBHE ANt COAENCTBUS
NMPUMEHEHMIO COrMacoBaHHOro Noaxoaa:

- NPaBOBOW AOKYMEHT, MMetoLuii 06513aTenbHYH0
CUIY — eCInU YCIoBus Anst NPUHATUSA
MeXayHapoaHOW HOPMbI YKe CIOXWUIUCH;

- nonuTuyeckas geknapauus — ecnu npaBoBoe
coaepkaHue HOpMbI ellle BbipabaTbiBaeTcs.

CneunanbHasi HopMa, 3akpenneHHas Ha
HaLMOHanbHOM/pernoHanbHOM YpOBHE, A11s
obecneyveHns MakCcuManbHOW rMOKOCTU, pas3BuUTUS
npaBoBou 6a3bl n obecnevyeHns pasHoobpasus.

Hopma, HanpaBneHHas
npoTns bopm
ncnonb3oBaHuna T3,
ABNAOLLMXCA
ocKopOUTENbHLIMK MO
KyNbTYPHbIM UM YXOBHbIM
NPYYUHAM WU HapYLLALLNX
NX LEeNoCTHOCTb

CneumanbHasi Hopma, 3aKkpensieHHas Ha
MeXOyHapo4AHOM YPOBHE Afsl COOEeNCTBUSA
NPUMEHEHMIO COrNacoBaHHOIo noaxoaa:

- MPaBOBOWN JOKYMEHT, NMEIOLLMI 06A3aTenbHYI0
Cuny — ecnu ycnoBus Ang NpuHATUS
MEXOYHapOAHOM HOPMbI Y>Ke CROXUIUCH;

- MonuTU4eckas aeknapaums — ecnuv npaBoBoe
coAepxaHue HopMbl elle BbipabaTtbiBaeTcs.

CneunanbHasi HOpMa, 3akpenneHHas Ha
HaLMOHanbHOM/pernoHanbHOM ypOBHe, A1s
obecrnevyeHna MakcumanbHOM rmMbKoCTH, pa3BUTUS
npaBoBou 6a3bl n obecneyeHns pasHoobpasus.
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

[MaTeHTOBaHMEe T3,
HapyLuatoLlee
NPUHUMMNbI NaTEHTHOro
npaea

CywecTtaytollee
naTeHTHoe NpaBo
npeaycMmatpueaet
nogavy 3asBku,
OCHOBaHHOM Ha
NoaMMHHON
MHdopmaumm 0b
nlobpeTaTene
(n3obpeTtarensx),
a Takke Hanuyve
pearnbHOro
n3obpeTteHus.

napM)KCKaFI KOHBEHLUUA

BoamoxkHas
HeonpeaeneHHOCTb HOPM
naTeHTHOW cUcTeMbI Ons
onpeaeneHns
n3obpeTaTenbCcKoro Bknaaa
HocuTtensa T3.

OnpeneneHHas Hopma,
HanpaBneHHasi NPOTMB:

- NaTEeHTOBaHMUS
TPaAOULMOHHBIX 3HAHWUI Kak
TakoBbIX 6e3 cornacus un
yvactna Hocutensa T3;

Ha mexayHapoaHOM ypoBHe:

- MeXgyHapoaHas Hopma, UMetoLLas
obs13aTenbHyo cuny;

- aBTOPUTETHOE TONKOBAHME CYLLECTBYHOLLNX HOPM;

- monuTU4eckasn geknapaums.

Ha HaumoHarnbHOM ypoBHE:
— KOHKPETHbIe NoMpaBku K HaLWoHanNbLHOMY
naTeHTHOMY 3aKOHOAaTEeNbCTBY.

npegycmatpusaeT - NaTeHTOBaHune
onpeaerneHHoe n306peTeHns, co3qaHHoro

yrnoMuHaHue 6narogaps He3akOHHOMY

NOAMWUHHOrO NPUCBOEHUIO TPAOULIMOHHBIX

n3obpeTaTens. 3HaHUN

CneuuanbHble MpenBaputensHoe Ha mexxgyHapogHOM ypOBHE:

TpeboBaHusa 0 MHOPMNPOBAHHOE cornacue | - MexayHapoaHasa Hopma, MMeroLLas

packpbITUn Ha ucnonb3oBaHne T3 obsAsaTenbHyto cuny;

nHdopmaumm - aBTOPUTETHOE TONKOBAHUE CYLLECTBYOLLMX HOPM;
NPUMEHUTESNBHO K T3: - nonuTU4eckas geknapauus.

- HaumoHarnbHble/

pervoHarnbHble Ha HaumMoHanbHOM ypOBHe:

HOPMaTUBHbIE aKTbl;

- KOHKpPETHbIE nonpaBky K HaUMOHallbHOMY
NaTeHTHOMY 3aKoHOoOaTenbCTBY
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

— NPeanoXeHns B
pamkax KBP, BTO,
BOWC.

A. DENCTBYIOLWWE MEPbI

Obsi3amernibcmea, HopMamugHbIe MOSI0KEHUST U 803MOXHOCMU 8 obriacmu obecriedyeHusi oxpaHb! T3, yXKe cywecmsyruwue Ha Me)KayHapOOHOM ypoeHe

Popma oxpaHbl

O61BbeM oxpaHbl

YyutbiBaemble hakTophbl

Mo3nTMBHasA naTeHTHas
oxpaHa T3

B cooTBeTCcTBUM C NpMHLUMNaAMN OENCTBYIOLLEN
NaTEHTHOW CUCTEMbI MOTYT OXPaHATbLCA HEKOTOPbIE
anemMeHTbl T3, HO He cuctembl T3 KaK TakoBble.

MpaBo AOMKHO ObITb NOMYYEHO OT (haKTMYECKOro
n3obpetatens (M3obpetartenen), BKNOYas
HocuTens (Hocutenen) T3.

Ons Toro, 4To6bl OXpaHa nmena cuny, obnagaTtenu
naTeHToCnocoOHbIX T3 AOMKHbLI NpeanpUHMMAaTh
aKTUBHblE AEUCTBMS.

MexayHapoaHble cTaHgapThl
oGecneynBatoT 3HAUYNTENBHYI MOKOCTb
B peLleHnn BONpoCoB
nateHtocrnocobHocTtn T3, BKoYas:

- onpegerneHue noHATUsN
«n3obpeTeHns»;

- TOMKOBaHWE KPUTEPUEB OXPaHbl
(HoBU3Ha, n30bpeTaTenbLCKNA YPOBEHD,
NofIe3HOCTb) MPUMEHUTENBHO K T3;

- WCKNIoYeHne n3 cgepbl OXpaHbl
naTeHTOCNOCOOHbIX O6BbEKTOB B
COOTBETCTBMM C LensaMn obLLLeCTBEHHON
NONNTUKMN.

3awmTHas oxpaHa T3 B
paMKax NaTEHTHOW CUCTEMBbI

3HaunTenbHasa YyacTb T3 B NpyHLUMNE OXpaHseTcs
OT HE3aKOHHOr0 UCNoNb30BaHNs B hopme
naTeHToB — Hanpumep, Korga 3asBuTenb NbiTaeTcs
nony4uTb Npasa Ha T3, co3gaHHble ApyruMu
niuamu.

OnaceHnsa OTHOCUTENBHO TOrO, YTO
OTKpbITUE AgocTyna K T3 B pamkax
NnaTeHTHbIX Npoueayp MOXeT
NpUBOAMUTL K HEXEenaTerbHOMY
He3aKoOHHOMY npucBoeHuo T3
TPETbMMU NNLIAMWN.
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KoHKpeTHble Mepbl BKIHOYaIoT:

- ynydwieHue goctyna K nidopmauum o T3 kak
N3BECTHOM YPOBHE TEXHUKU MNPU OCYLLLECTBIIEHUN
naTeHTHbIX Npoueayp 6e3 co3gaHnsa BO3MOXHOCTEN
He3aKoHHOoro npuceoeHus T3 (Hanpumep,
BKMtoyeHe T3 B MuHUMYM fokymeHTauun PCT,
npyMeHeHne onpeaeneHHbIX CTaH4apToB
nokymeHTupoBaHusa T3, otpaxeHne T3 B MIK);

- pekomMeHZauun no aKcrnepTu3e NaTeHTos,
cBsI3aHHbIX ¢ T3;

- nopTansbl, CETEBbIE NHTEPMENCHI U HaANexXalumne
6a3bl 4aHHbIX N0 T3 1 CBA3aHHBIM C HUMU
reHeTUYeCcKnM pecypcam Ans UCMoSb30BaHUA B
naTeHTHbIX Npoueaypax.

CneumnanbHble MexaHU3Mbl PacKpbITUSA
nHdopmaumm o T3 n ceA3aHHbIX ¢ HUMK P B
naTeHTax, npegycMaTpmMBaemMble HaLMOHanbHbIM
3aKOHOOATENbCTBOM, BKIHOYas:

- packpbITe UCTOYHUKA UK NpoucxoxaeHus T3;
- packpbiTie MHOPMALIMN O HaNM4MK
npeaBapuTENbHOrO MHPOPMUPOBAHHOIO cornacus;
-packpbITe MHOPMaLMM O paBHONPABHOM
COBMECTHOM MONb30BaHUN BbIrogamMu.

HaunoHanbHble cucteMbl 0becneveHmns aoctyna u
COBMECTHOIO Nofib3oBaHMA BbiIrogamMm

AKTMBHOE MexayHapogHoe
obcyXaeHne 1 aHanu3 KOHKPETHbIX
TpeboBaHM packpbiTUs MHpopmMaLum o
T3, B TOM yncne nx ahekTMBHOCTA B
npeaoTBpaLLEeHNN HE3AaKOHHOIO
npuceoeHus T3.

- BOHHCKME pyKOBOAALLME NPUHLUMMbI
(KBP)

- NpeasioXXeHnsl 0 HOBbIX TPEOOBaHUSX,
BHocumble B BTO 1 BOUC.
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HepackpbiTbie T3

MpenycmaTpuBaeTcsa oxpaHa T3, koTopble
COXpaHAaTCA B TanHe, 06nagaT KOMMEpPYECKOM
LeHHOCTbIO Grnarogaps Ux COXpaHeHWIo B TaHe U
ABNATCA 0O BEKTOM pasyMHbIX Mep No nx
COXpPaHEHUIO B TalHe.

CraBdATca cnegyroLmne KOHKpeTHbIe
BOMpPOCHI:

- B Kakux criyyasax packpbitve T3 B
pamkax ObLLMHbI cHUTaeTCs nx
«COXpPaHEeHWEM B TarHey;

- posib TPagULMOHHOIO nNpasa u
NPaKTUKK;

- OXpaHa 3HaHWi, KOTopble MMEKT
OYXOBHYIO U KYIbTYPHYIO LLEHHOCTb A5
OOLWHBI, HO He NpeaCTaBNAT Angd Hee
KOMMEpPYECKOWN LEHHOCTH.

OxpaHa oT HegobpocoBecTHOM
KOHKYpeHUun

OxpaHa oT:

- OEWNCTBUI, NOPOXAAIOLMNX CMELLEHNE;

- NOXHbIX YTBEPXOEHUN B XOA4€e TOProBnu;

- yKasaHWin unum 3asiBneHnn, cnocobHbIX BBOAUTL
ny6nuky B 3abnyxaeHue.

'Mbkas nHtepnpetaums mep no 6opbbe
C He[oBpOCOBECTHOM KOHKYpPEHLMEN,
No3BOSIAIOLLIAS BKMOYMTL B HUX Bonee
o6Liee npaBuno, HanpasneHHoe
NpPOTMB HEOCHOBATENBHOIO
oboralleHnsa N He3akoHHOro
NPUCBOEHUS.

OxpaHa oTnMYNTENbHbIX
0603HavYeHun

MpumeHsieTcsa He K T3 Kak TakoBbIM, a K
OTNUYUTENBbHLIM 0003HAYEHNAM U CUMBOIaM,
CBSI3@aHHbIM C MPOAYKTaMKn, OCHOBaHHbIMK Ha T3, B
YaCTHOCTMU:

- TOBapHbIM 3HaKaMm Ha ToBapbl 1 ycnyrn ¢ T3 B
KayecTBe KOMIMOHEHTA;

- KONSEKTUBHbBIM N CePTUDUKALMOHHBIM 3HaKaM;

- reorpamyecknm ykasaHusim.
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3akoHogaTenbCTBO
O NPOMbILLIIEHHbIX 0OpasLax

MpoMblILWneHHble 06pasLbl, SBNSHOWMECS HOBbIMU
UM OpUrnHanbHbIMM.

B03MOXXHOCTb UCKHOYEHUS
onpeaeneHHbIx 06pasLoB U3 OXpaHhl,
NPOAMKTOBAHHOIO rnaBHbLIM 06pa3om
TEXHNYECKMMU N PYHKLMOHANBHBIMM
CcoobpakeHUsAMMU.

ABTOpPCKOE NpaBo MU CMEXHblE
npaea (Bknto4as oxpaHy 6a3
AaHHBIX U UCNOSNTHEHWIA
BblpaXkeHWU porbKropa).

OxpaHa He 3HaHWI Kak TakoBbIX, @ CPEACTB 3anuncu
1 nepenayn T3, ocobeHHO oxpaHocnocobHbix TBK.

CM. yTOYHEHHbIN BapuaHT aHanuaa
npo6enos B oxpaHe TBK (gokymeHT
WIPO/GRTKF/IC/37/7)

MexayHapogHoe nybnunyHoe
npaBso

KBP: T3, cBsA3aHHble ¢ Bnopa3Hoobpasnem u
NUMEIOLLNE 3HAYEHME A1 COXPaHEHMSA U
YCTOM4YMBOrO MCMOSb30BaHNA 61Onormyeckoro
pa3Hoobpasus

MOMPPIC ®AO: T3, cBaA3aHHbIE C reHEeTUYECKUMM
pecypcamu pacTeHUn gnsi NpoM3BoaCTBa
NPOAOBONLCTBUS N BEOEHUS CESTbCKOro Xo3sncTea

Opyrne mexagyHapoaHble
OOKYMEHTbI

OMKPOOH: peknapauus, He umetowlas
o6a3aTenbHON CUnbl, B KOTOPON Pas3bsACHATCA
npaBa KOpeHHbIX HAPOAOB, Kacatowwmecs T3.
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BoHHCKMe pykoBoasiLME NPUHLMMbI:

T3, cBa3aHHbIe ¢ 6uopasHoobpasnem 1 nveromne
3HaYeHne AN COXpaHEeHUst U YCTOMYNBOIo
ncnonb30BaHnsA GUoorM4eckoro pasHoobpasus.




B. MPOBEIJbI, CYWECTBYIOWWNE HA MEXKAYHAPOOHOM YPOBHE
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AcneKT oxpaHbl

BbisiBneHne npobena B oxpaHe

KoHKpeTHble coobpaxeHus

BbisiBreHne oxpaHocnocobHbIX
T3 nnu BbipaboTka mx
onpeaeneHus

OrtcytcrBre dbopmanbHoro onpegenenuns T3,
noanexatiero oxpaHe, HECMOTPS Ha yNOMUHaHWEe
T3 B HECKOMbKMX MEXOYHAPOAHbIX AOKYMEHTaXx
(kacatoLmxcst KOHKpeTHbIX obriacten T3).

OnemeHTbl onpeaenexHunsi, BblpaboTaHHOIo B
pamkax geatenbHocTn MKIP

Mpobenbl B hopmynmpoBke
onpeneneHHbIX Lenemn oxpaHbl

BHyTpeHHsAs ueHHocTb cuctem T3

Cuctembl T3 kak BaxkHas popmMa MHHOBaLUN
YBaxeHue cnctem T3 1 KynbTypHbIX U YXOBHbIX
LIEHHOCTEN UX HOCUTENEN

YBaxeHue npae HocuTenemn n xpaHntenen T3
CoxpaHeHune T3 n ykpenneHune cuctem T3
CoxpaHeHue n nogaepxaHme TpaguumoHHbIX hopm
XKN3HU

Mopnepxka MHHOBaAUUM B pamkax cuctem T3
Mopoepka ycunuim no 3awmte n coxpaHerHmo T3
lMpeceyeHre He3aKOHHOrO MPUCBOEHMUS U
HeJo6pOCOBECTHOrO 1 HECNpPaBeaIMBOro
ncnonb3oBaHnsa T3 1 NOOLLpPEHNE paBHOMPABHOMO
Nonb30BaHNSA BbIrogamu, cBsi3aHHbIMKU ¢ T3
O6ecneyeHne goctyna k T3 1 X NCNonb3oBaHusA
Ha YCNoBUAX NOyYyeHus npegsapuTenbHOro
MHAOPMMPOBAHHOIO cornacus

Copencrere yCTON4MBOMY Pa3BUTUIO OBLLMH U
NpaBoOMEPHOI TOProBON NPakTUKN, OCHOBAHHOM Ha
ncnonb3oBaHun cuctem T3
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OrpaHnyeHmne npegocTaBneHns Unm
OCYLLIeCTBIIEHMS HEHaAeXallnx
WHTEeNNeKTyanbHblX Npas Ha T3

lpobernki 8 cyuwecmsyrowux
rpasosbix MexaHusmax

OObekTbl, He OXBavyeHHble
OXpaHoun

T3, He oxBa4yeHHbIe CyLLEeCTBYOLWNMM dopMamm
oxpaHbl npas UC:

- T3, He obnapatoLLme HOBU3HOW;

- T3, He obnapatoLme n3obpetTaTenbCKUM
YPOBHEM,;

- T3, koTopble ObinM NYGIIMYHO PACKPLIThI UMK HE
noanexart OXxpaHe B Ka4eCTBe HepacKpbITOW
NMHGOPMALIMK MO UHBIM NPUYMHAM.

CM. nyHKT A, Bblle

HakannuBaemble T3 B KONNEKTUBHOM BRaaeHUH,
nepegasaeMble 13 NOKONIEHNS B MOKONEHME, He
OTBeYaroLLMe ONpeaeneHno HePaCKPbITON UMK
KOHMAEHUMaNbHON MHGOpMaLmi.

KomnnekcHasa cnctema TpaauuMOHHbIX 3HaHUN Kak
TakoBas

He npusHaBaemblie
6eHedmumapbl nnm
npasoobnagartenu

KonnekTneHble npaBa, MHTEPECHI U NPABOMOYUSA B
pamkax cuctembl T3




WIPO/GRTKF/IC/39/6
Mpunoxenwue Il, ctp. 18

®opMbl MCNONb30BaHNSA U
Apyrue OencTeus, KoTopble
Henb3s NPefoTBPaTUTL B
pamKax CyLLEeCTBYHOLLENO
npaBsa

OnpepeneHHas HopMa, 3anpellarllas He3akoHHoe
naTteHToBaHune T3

CneuuanbHoe TpeboBaHMe O packpbITUn
naTeHTHOW MHdopMmaLmun, kacatoulencs T3

OxpaHa oT HeocHOBaTeNbHOro oboralleHnst unm
He3aKOHHOro npuceoeHnst T3

I'IpaBo Ha yKa3aHne NCTOYHUKa
N coxpaHeHne LuesloCTHOCTHU

MpenoTBpalleHne ncrnonb3osaHus T3 6e3
onpeaeneHHoro ykasaHus obLLMHbI, SBRSIOLLIEACS
MX UCTOYHUKOM.

MpegoTBpalleHne gopm UCNofb3oBaHKUS,
ockopOUTENbHbIX AN OBLWKWH NO KyNbTYPHbLIM Un
OYXOBHbLIM MPUYMHAM NN HapyLUIAoLLNX
LenoctHocTb T3

MpenBaputenbHoe
MHGOPMUMPOBAHHOE cornacue
Ha ucnonb3osBaHune T3

OTcyTCcTBME OMpeaeneHHoro Npu3HaHms
HeobXoAMMOCTM ucnpallnBaHUs
npeaBapuTenbHOro MHPOPMUPOBAHHOIO Cornacus
HocuTenen T3 Ans nonyyeHus goctyna K
onpeaeneHHbiM oopmam T3.

YTOYHEHNe yCrioBun 0XpaHbl HEPACKPbITOM
MHOpMaLmMM Kak CpeaicTBa OCYLLEeCTBNEHNS npasa
Ha npeaBapuTenbHoe MHPOPMUPOBAHHOE
cornacue

HeobxoanmMocTb yTOMHEHUS NpUHLMNA
npeaBapuTENbHOro
MHPOPMMPOBAHHOIO Cornacus Ha
ucnonb3oBaHue T3, obnagatenamu
KOTOPbIX ABMASKOTCA HECKONBKO OOLLMH 1
KOTOpble yXXe pacKpbITbl 3a Npeaenamm
00w mHbI ¢ ee cornacust (Mon4yanmBoro
UNn SiBHOro) unu 6e3 TakoBoro.
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MprHUMN NpeaBapuUTENbHOIO
MHGOPMMPOBAHHOIO cornacus
Ha ucrnonb3oBaHne T3 n
naTteHTHas cuctema

OTcyTcTBME ONpeaeneHHom NpaBoOBOW CBA3N
Mexay npUHLMNOM npeaBapuUTensHOro
MHOPMUPOBAHHOIO COrfacus Ha Ucnosib3oBaHne
T3 1 nateHTOBaHMEM:

- T3 Kak TakoBbIX; U

- n306peTeHnin, OCHOBaHHbIX Ha T3

MpenycmoTpeHHOEe OENCTBYHOLLNM
3aKkoHo4aTenbLCTBOM 0053aTENbCTBO
yKasblBaTb NOAMMHHOIO n3obpetarens
N OCHOBbIBATb NATEHT Ha npase
COBCTBEHHOCTN, NPefoCTaBNEHHOM
n3obpetatenem.

lMpaBo Ha cnpaBeanmneoe
COBMECTHOE NosSib3oBaHue
BbIrogamm

OTcyTcTBME NpaB Ha Nofy4yeHne cnpaBennBoro
BO3HarpaxaeHust unu gpyrux soirog (Bkrovas
BbIrodpbl, AOMYCTUMbIE C TOYKM 3pEHUsI
TPaAMLMOHHOW KyNbTypbl U Apyr1e BbIroabl
HeQEeHEXHOro xapakrepa).

MoTeHumanbHas ponb TpagnLunNOHHOro
npaea u oOblyaeB B onpepgeneHnn Toro,
KaKkne BbIrogbl ABNAKTCA
cnpaBeannBbiMn N Haanexawnmmn.




C. COOBPAXEHWA KACAIOWWMECA ONPEAOENEHUA LENECOOBPA3HOCTU YCTPAHEHWA MNMPOBENOB

Xapaktep cooGpaxeHus

Bonee nogpo6Has xapakTepucTuka

OcHogHbIe coobpakeHusi

MexgyHapogHoe npaso u
nonmTurKa

Bkntoyas npaBoBble 06513aTeNbLCTBA U YCNOBUS
perynnupoBaHusl, KacaroLmecs:

- coxpaHeHusi buopasHoobpasns n 6opbObI C
ONyCTbIHUBaAHUEM;

- MpaB KOPEHHbIX HAapPOaOB;

- YCTOWYMBOWM MONMTUKM B 0B6nactn 3gpaBoOOXpaHEHUS 1
obecneyeHns OOCTyna K fiekapcTeam

CoumanbHble, KynbTypHbIE,
nonuTu4eckne un
3KOHOMMYECKNE COOBpaKeHNs

- yCUneHne BHUMaHUSA K 3asiBNIEHUAM O HapyLLEeHUM
cnpaBeanMBOCTU B CBA3N C HE3AKOHHBIM NMPUCBOEHNEM U
NPOTMBOMpPaBHbIM UCMOrb3oBaHuem T3

- ponb T3 B obecnevyeHmmn ycTonynBoro passmuTns Ha
HW30BOM M MECTHOM YpOBHE

- CBSA3b Mexay oxpaHon T3 1 KynbTypHOW 1 coLmarnbHOM
NOEHTUYHOCTBIO OBLUH

- NPOMBILLUIEHHOE N KOMMepYeckoe ocBoeHue T3

- ponb T3 B peleHnm SKONOrm4ecknx npobnem n
npobnem, cBsA3aHHbIX C U3MEHEHMEM KnumaTa

- ynomuHaHue T3 B LeriomM psiie KOHTEKCTOB
perynvpoBaHus.

Ponb oxpaHbl T3 B Gonee
LLUIMPOKOM KOHTEKCTEe
pa3paboTkn NONUTUKN

- OxpaHa 6uopasHoobpasns 1 paBHONpaBHOE
COBMECTHOE MOS1b30BaHMe NpenmMyLLeCcTBaMu,
co3gaBaembiMu BropasHoobpasmew;

- MpU3HaHWE NpaB KOPEHHbIX HAPOOOB;

- copeuncTBme YKpenneHno npogoBonbCTBEHHOM
©es3onacHocTu n obecneyeHnto pasHoobpasus
NPOAOBOSIbCTBEHHbIX CEINTbCKOXO3ANCTBEHHbIX KYIbTYp;
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- obecneyeHne gocTyna K 3qpaBOOXPaHEHNIO,
COOTBETCTBYIOLEro TpeboBaHMAM KynbTypbl ;

- YCTOW4YMBOE pa3BUTME HA HN30BOM U MECTHOM YPOBHE;
- CMsirYeHue NocrneacTBUN N3MEHEHUS KNMaTa;

- paclmpeHne 4YacTUYHOro CoBMnaaeHnst TPaaNLMOHHbBIX
3HaHMWI Kak TaKoBbIX U oduUManbHbIX AUCLUMNIVH B
obnacTtu buotexHonormm

- BKNaj CMCTEM TPagULMOHHLIX 3HAHWI B
WHHOBALMOHHYIO AesATeNbHOCTb U obecneveHune
KyINbTYpPHOro pasHoobpasus.

KoHKkpeTHble coobpaxeHust
npasa v perynmpoBaHusi

— MOCKOJIbKY B pamKax MHOMMX HauMOHanbHbIX 1
pervoHarnbHbIX NPOLECCOB Yxe HabngaeTca TeHaeHUms
K yCuneHuno oxpaHbl T3, 6e3 pa3sutna ee
MeXAyHapo4HOro N3MepeHus, No3BOMSOLEro co3aaBaTb
obwyto nnaTopmMy Ans HauMOHarbHbIX U PermoHanbHbIX
cucTeMbl oxpaHbl T3, 3T cuctembl ByayT umeTb
Pa3HOMNIIaHOBLIN XapaKTep, YTO MOXET Bbi3blBaTb
TPYAHOCTM U pyrve npenaTcTBus;

- HESACHOCTb HOpPM MexayHapoaHoro npasa VIC B
obnacTtsax, MMeLWwmnx OTHOLWEHNe K T3 1 TpaanUMOHHbIM
cMcTeEMaMm 3HaHUN U MHHOBALMA, MOXET UMETb
onpegeneHHble CUCTEMHbIE NOCNEACTBUS;

- MOTeHumanbHble NONOXUTENbHbIE CIEACTBUSA
YMEHbLLEHMS NPaBOBOW HEONPEAENEHHOCTHU NO
BO3MOXXHbLIM BONpocam npaB cobCTBEHHOCTM Ha T3 n
OTBETCTBEHHOCTU 3@ MX COXPaHHOCTb;

- MAKCbI U MUHYCbI HANU4Msa eguHOro MeXayHapoaHoro
noaxo4a K peLLeHunto BonpocoB oxpaHbl T3.

KoHkpeTHble coobparkeHust,
HanpaeBneHHbIe NPOTUB
yCcTpaHeHus npobenos

- BEPOSATHOCTb TOrO, YTO YCTPaHEHWe onpeaeneHHbIX
npo6enoB Ha MexayHapO4HOM YPOBHE, faXe eCnn 3TK
npo6enbl YeTKO onpefeneHbl, B HACTosILLee Bpemst
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npexaeBpeMeHHO, MOCKOSbKY HE0OOX0AMMO HaKoMUTb
GornbLue onbiTa Ha HaLMOHANbHOM YPOBHE U
opraHnsoBaTb OOMEH 3TMM OMNbITOM B Ka4yecTBe
npeABapuUTENbHOro yCrnoBusa nonyyvyeHnsa 6onee
onpegeneHHbIX pe3ynbTaTtoB Ha MeXayHapoaHOM
YpPOBHE;

- pasHoobpasune T3 u Bnagetowmx nmm odLmH, kKoTopoe
MOXET OCITOXHATb HOPMOTBOPYECKMI NPOLIECC B €r0
MeX4yHapo4HOM U3MEPEHUN;

- HESICHOCTb BOMPOCOB, KacatoLLMXCa npas n
BO3MOXHOCTEN MHOCTPaHHbIX NpaBoobnagartenen,
TakuXx, Kak obLLMHbI, aBrnsowmecs Hocutenamm T3,
CYLLLECTBYHOLLUNX B COBEPLUEHHO UHbIX KYNbTYPHbIX U
coumarnbHbIX YCIOBUSIX;

- BO3MOXHas HEOOXOAMMOCTb akTUBU3aLUN K
anBepcmduKaLmm KOHCYNbTauMOHHbIX Npoueayp,
KOTOpble HEOOX0AMMbI A0 NPUHATUSA NIOObIX CepPbe3HbIX
NONNTUYECKNX N NPaBOBbIX OKYMEHTOB, MOCKOSbKY MX
NnepecmoTp Nocrne UX NPUHATUA MOXET ObITb CITOXHbIM
1 JOPOrOCTOSALLNM.
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D. BAPUAHTbI AENCTBU MO YCTPAHEHMUIO NMOBbLIX BbIABMEHHbLIX MPOBENOB, KOTOPLIE Y>KE CYLECTBYIKOT WU MOIYT BbITb
PASPABOTAHDI

Bo3MoXHble BapuaHTbl AencTBui Ha | KOHKpeTHble coobpaXKeHUs, KacaloLmuecsl TaKux BapuaHToB
PasnnN4YHbIX YPOBHSAX

MexayHapoAHbIN YypOBEHb

(i) mMexayHapOAHbIN OOKYMEHT Unu Kakve KOHKpeTHble HOPMBbI yXXe B I0OCTaTOYHOM CTeneHn 0popMUIIUCL B CBOEN
AOKYMEHTbI, UMetoLLni (MmetoLume) cofepXxaTerbHON YacTu, Tak YTO UX 3aKpernreHne B Buae MexayHapoaHbIX HOpM,
obsasaTenbHyto cuny; nMerLnx oba3aTernbHY CUMy, MOXEeT CYUTaTbCH CBOEBPEMEHHBIM?

- HOpMBbI, KacatoLmecs oxpaHbl cammx T3;
- HOpMBbI, kKacatolmecsi NnpusHaHusa T3 B naTeHTHOWM cUCTEME U ApyrMx obnacTtsax
3akoHogaTenbcTBa no Bonpocam NC

(i) ybegutenbHble nnm Kakve cyuiecTByowme HOpMaTUBHbBIE NOSNTOXEHNS U NPABOBbIE NPUHLMMbLI MOTYT

apryMeHTUpOBaHHbIE BEPCUN NN ObITb NoAxo4AWMMN ANa y6eanTenbHON MHTepnpeTaunm NpUMeHUTENbHO K T37?

AopaboTaHHble BapunaHTbI Hanpumep:

CYLLLECTBYHOLLUX NPaBOBbIX - HOPMBbI, KacaroLmecs npecevyeHns HegobpOCOBECTHOWM KOHKYPEHLINN;

OOKYMEHTOB; - HOPMbI NATEHTHOrO npaBa 1 Apyrux cep 3akoHogaTtenbcTea no sonpocam UC;
- HOPMBbI, KacaroLmecs oxpaHbl HepPaCcKpbITON UNN KOHUAEHUMANBHOWN
NMHopMaLMK.

(i) HopmaTMBHbLIV MexayHapoAHbln | Kakue HopMbl, CTaHAapTbl U NONUTUYECKUE NPUOPUTETLI MOTYT ObITb COrnacoBaHbl B
AOKYMEHT Uy JOKYMEHTbI, He dhopmMe MexayHapOAHOro AOKYMEHTa, He umetoLLero o6a3aTensHon Cunbl?
nmerLwnn (He nMeroLLme)
obsa3aTenbHOM cunbl;




(iv) nonutmnyeckas pesoniouus,
Aeknapaumsa unu peLleHne BbICOKOro
YPOBHS

Kakune Hopmbl, cTaHOAPTbI U MONUTUYECKME NPUOPUTETLI MOTYT ObITb COrnacoBaHbl B
BMOE MeXOyHapOoAHOW NONMUTUYECKOW PE3ONIOLMN?

(v) pykoBoasiLLmMe MPUHUMMbI UK
TUMNOBbIE 3aKOHbI, MOBbILLAKOLLNE
YPOBEHb MeXayHapOAHOro
COTPYAHMYECTBA;

(vi) koopaMHauMS ycunun no
COBEPLLEHCTBOBaHWUIO HALMOHANbHOro
3aKOHOAATENbCTBA;

(vii) mexagyHapoaHoe
COTPYAHMYECTBO B BblpaboTke
NpakTU4ecknux mep

YXe cylecTBytoLne nporpamMmmel, Matepuarbsl U MHALMATUBLI, HanpaBneHHble Ha:
- YKpenneHue noteHumnana un paspaboTky cogepatenbHblX MaTepmanos Ans
obecneyveHunsi NpaBoBbIX N NONIMTUYECKNX NPOLECCOB;

- YyKpenneHue noteHumnana Hocutenen T3 Ha NpakTUYECKOM YPOBHE;

- co3faHue yupexaeHun n BelpaboTka Ans HAX UHCTPYKTUBHbBIX MaTepuarnos;

- MeXyudpexaeH4YecKoe COTPYAHMYECTBO M KOOPAMHALMSA OENCTBUIA B paMKax
cuctembl OOH;

- MOBbILIEHNE 0CBEOOMIEHHOCTU LUMPOKOW NYyBNMKN N BeAEeHNEe COOTBETCTBYHOLLEN
pasbACHUTENbHOM paboThl
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PervoHanbHbIN YPOBEHb

- NpaBOBble AOKYMEHTbI, 3aKMto4aemble Ha pernoHanbHOM, CybperMoHanbsHOM M ABYCTOPOHHEM YPOBHSX, BKIOYas kak
cneumarnbHble MHCTPYMEHTbI, Tak U HOPMbl, OCHOBaHHbIE Ha CyLLEeCTBYHOLLEM 3aKOHoAaTenbCTBa no Bonpocam NC

- NoNUTUYECKME AeKnapauun Unn aeknapawmm nofiMTUYeCKoro YpoBHsi, MpUHMMaeMble Ha perMoHanbHOM, cyGpermoHansHOM
MW OBYCTOPOHHEM YPOBHSIX

- TUNOBbl€ 3aKOHbI L Apyrune q)OprI 3aKOHOAATESbHbIX peKomeH,u,au,vuZ, npnHMMaemble Ha permoHaribHOM ypoBHE

- TUNOBble NPOTOKOJbl, pyKOBOACTBA U peKoMmeHaaunn no npumMmeHeHno nepenoBbiXx MeTonoB pa6OTbI, NPUHNMaeMble Ha
permoHasibHOM ”n Cy6peFMOHaJ'IbHOM YPOBHAX

- pervoHanbHble, cybpermoHanbHble U ABYCTOPOHHUE MHULUMATUBLI M NpOorpamMMbl, NPU3BaHHbIE NOAAEPXNBaATb YCUIUSA N0
yKpenneHuo noTeHumana obwuH B obnactmn T3




HauunoHanbHbIN ypoBeHb

- 3aKoHoZaTenbCTBO B 06nacTu oxpaHbl T3, BKIoYasi JOKYMEHTbI SUi generis 1 aganTaumio Ui nepecMoTp HOpM
CYLLIECTBYIOLLIErO 3aKoHogaTenbcTBa no sonpocam NC

- OCHOBbI NOMUTUKN M aAMUHUCTPATMBHbIE MEXaHU3Mbl COAENCTBMS PacrpoCTPaHeHNo U oxpaHe T3, B TOM Yucre B Takmx
KOHKPETHbIX 06nacTsix, Kak MeguumHa 1 34paBoOOXPaHEHNE, OXpaHa OKpy»KatoLLen cpeabl U CenbCKoe XO3SIMCTBO

- TuUNoBbl€ NMPOTOKOJIbI, pykOBOACTBA U pekoMeHOaunn no npuMmeHeHno nepenoBbiXx METOA0B pa60TbI, npnHNMaemMble
HauMOHalnbHbIMW OpraHamMmun Unn apyrumm yvpexgeHmamm

- HauwuoHarbHble MHNUMaTUBbLI N NporpamMmmbl, OGGCI’IG‘-II/IBalOLLU/Ie yKpenneHmne noteHuunana 06LL|,I/IH no BOMNpocaM oxpaHbl T3

[KoHeL MpunoxeHus Il n nokymeHTa]
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