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FMOCCAPWIN OCHOBHbIX TEPMUHOB, OTHOCALLMXCA K UHTENNEKTYANBHOWN
COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLUNOHHBIM 3HAHNAM
N TPAOMUMOHHBIM BbIPAXXEHUAM KYTbTYPbI

Lokymenm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha cBoux wecTHaguaTon U CEMHaALATON CECCUsIX, COCTOSABLLMXCA COOTBETCTBEHHO 3-
7 masa 2010 r. n 6-10 gekabps 2010 r., MexnpaBuUTENbCTBEHHbIA KOMUTET MO
WHTENNeKTyanbHoNn CO6CTBEHHOCTU, FEHETUYECKUM pecypcaM, TPaAULMOHHBLIM 3HaHWUSIM U
donbkropy («MKITP») npocun CekpeTapuaT NOArOTOBUTL B Ka4eCcTBe NHPOPMAaLMOHHBIX
AOKYMEHTOB TpU f10ccapusi OCHOBHbIX TEPMUHOB, OTHOCALLIMXCH K UHTENNEKTyanbHon
COBCTBEHHOCTU, rEHETUYECKNM pecypcaM, TPaAULMOHHBLIM 3HAHUAM U TPaAULNOHHBIM
BbIPXEHNAM KynbTypbl', 1 npeactasuts nx MKIP.

2. Ha cBoen geBATHaguaton ceccun, coctosBuenca 18—22 uonsa 2011 r., MKI'P
«npegnoxun CekpetapmaTy 06GHOBUTb r0CCapun, cogepxalumecs B JOKyMEHTax
WIPO/GRTKF/IC/19/INF/7 (“I'moccapwuii KnioYeBbIX TEPMUHOB, OTHOCALLNXCS K
NHTENNeKTyanbHOM COBCTBEHHOCTU N TPaAULMOHHBIM BblpaXXEeHUSIM KynbTypbl”),
WIPO/GRTKF/IC/19/INF/8 (“Imoccapuii KnoyYeBbIX TEPMUHOB, OTHOCALLINXCS K
WHTENNeKTyanbHOM CO6CTBEHHOCTM M TpaguuUMoHHbIM 3HaHnsaM”) n WIPO/GRTKF/IC/19/INF/9
(“fmoccapui KnoYeBbIX TEPMUHOB, OTHOCSALLMXCA K MHTEMNNEKTyanbHON COBCTBEHHOCTU 1

' Otuer o wecTtHaguaToun ceccum Komuteta (WIPO/GRTKF/IC/16/8) n oTyeT 0 cemHaauaTon ceccun Komuteta
(WIPO/GRTKF/IC/17/12).
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reHeTM4eckMm pecypcam”), o6beanHB UX B €ANHOM AOKYMEHTE U ony6MKOBaB CBOAHbIN
rnoccapuii B kKa4ecTBe MHAOPMALIMOHHOTO IOKYMEHTA K CrieaytoLLei cecoun KommteTtan?.

3. Bo ucnonHeHne aToro pelleHns 1 BBUOY TOro, YTO HEKOTOPbIE TEPMUHBI, coaepXKaLlmecs
B 3TUX Ffloccapusix, OTHOCATCS KO BceM TpeM Temam, CekpeTapuat o6beanHun atn Tpu
rnoccapusi B 0anH JOKYMEHT 1 OOHOBMI HEKOTOPbIE COAepXKaLLMECS B HEM OMNpeaerneHmns.
CBopHbIN rnoccapuin 6bin npegcTaBneH B kKayecTse MHPOPMALMOHHOIO OKYyMEHTa Ha
npegbiaymx ceccnax MKIP. 3ToT rnoccapun coaepXuTcs B NPUNOXKEHUM K HAcTosALWEeMY
AOKYMEHTY.

4, B rnoccapumn ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablaywue rnoccapun MKIP,
aencreytowme gokymeHTbl OpraHusaumm O6beanHeHHbIX Haunnm n gpyrne mexagyHapogHble
AOKYMEHTLI. B 3TOM JOKYMEHTe Takke ydTeHbl onpeaeneHnst U TEPMUHbI, UCMONb3yeMbIE B
HaLMOHaNbHOM N perMoHanbHOM 3aKOHOAAaTEeNbCTBE M NMPOEKTax 3aKkOHOB, MHOIOCTOPOHHMX
A0roBopax, B pamkax Apyrnx opraHu3auum n npoLeccoB, a Takke B cnosapsix. Kpome toro,
onpeaeneHnsa ocHoBaHbl Ha paboumnx gokymeHTax MKIP, gpyrnx gokymeHtax BOUC n
AoKymeHTax apyrux nporpamm BOUC. Tem He MeHee npeanaraeMble onpegeneHns He
ABMAKTCA McHepnbiBaoWmMKn. [pyrne TepMuHbl Takke MOryT UMEeTb OTHOLLEHUE K
WHTENNEeKTyarnbHOM COGCTBEHHOCTM U FTEHETUYECKNM pecypcaM, TPaaULVNOHHBIM 3HAHUAM U
TPaAULMNOHHBIM BbIPaXXEHUAM KyrnbTyphbl, a8 BbIOpaHHbIE TEPMUHBI MOTYT TaKKe MMETb Apyrue
onpenenexHus.

5. BbI6oOp OCHOBHbIX TEPMUHOB Ba3MpyeTcsa Ha TEPMUHONOrMK, Hanbonee 4YacTo
ynotpebnsemon B npoektax agokymeHToB MKI'P n apyrux 4oKkymeHTax no Tomy ke BOnpocy.
BbiGpaHHble TEpMUHbBI 1 Npegnaraemble onpegeneHns, cogepXkalmecsa B NpUoxXeHnn,
npeanaratoTcs 6€30THOCUTENBHO K NObLIM APYrMM rroccapusiMm unu onpeaeneHnsm OCHOBHbIX
TEPMUHOB, codepXxawmmcs B npeablaywmx gokymeHtax MKIMP unuv ncnonb3oBaHHbIM B JTHOObIX
APYrMX MexXayHapoaHbIX, PErMoHanbHbIX UM HaUMOHanbHbIX AOKYMEHTaxX unn opymax.
Bbibop 1 npeanaraemble onpeaeneHnss OCHOBHbIX TEPMUHOB HE O3HaYatoT HENPEMEHHOIO
cornacus y4actHnkoB MKI'P ¢ BbIOpaHHbLIMM TEpMUHAMUM UK UX NpeasfiaraeMbiMm
onpeaeneHnamu. Hactoawmn OKYMEHT HOCUT MHAPOPMaLIMOHHEIN XapakTep, u MKIP He
npegnaraeTcs NOATBEPXAATb U NPUHMMATb BbiOpPaHHbIE TEPMUHBI UM UX NpeanaraemMble
onpegenexHns

6. MKIP npednazaemcs rnpuHsams
K ceedeHuto Hacmosiuut O0KyMeHm u
MPUIIOXXEHUE K HeMy.

[MpunoxeHue crnenyeT]

2Oruet o nessTHaguaton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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FMOCCAPUN OCHOBHbIX TEPMUHOB, OTHOCSALLUMXCSA K MHTENNEKTYATbHOW
COBCTBEHHOCTWU N TEHETUYECKNM PECYPCAM, TPAONLMNOHHLIM S3HAHUAM U
TPAOVLIMOHHbBIM BbIPAXEHUAM KYNbTYPbI

ﬂ,OCTyrI n coBMeCcTHOe nofib3oBaHune Bbirogamum

KoneeHuusi o buonoaudeckom pasHoobpasuu (1992 r.) npegnuckiBaeT «CnpaBensiMBoe u
paBHOMNpaBHOE pacnpeneneHve bnar, BO3HUKaKOLWMX B pe3yrnbTaTe NCMNoSb30BaHNs
reHeTMYEeCKMX PeCcypcoB, BKMNoYasa NyTeM COOTBETCTBYHOLLIEro JOCTYNa K HAM U
COOTBETCTBYIOLLEN NEPeAayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4NTbiBasa BCe NpaBa Ha 3Tu
pecypcbl N TEXHOSOMMM, a Takke NyTemM COOTBETCTBYHOLWEro (oHaHCMpoBaHusay (ctatbs 1).

Haeotickuli npomokon peaynupogaHusi docmyra K 2eHemMu4eCKUM pecypcam U COBMECMHO20
ucrionib308aHust Ha cripasedrueoli U pasHOU OCHO8E 8bi200 om UX NpUMeHeHuUs1 K KoHeeHyuu o
buonoauvyeckom pasHoobpasuu (2010 r.) HanpaBneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHWSA Ha CNpaBeasIMBOM 1 paBHOM OCHOBE BbIrO4 OT NPUMEHEHNSI FTEHETUYECKNX
pecypcoB, B TOM 4ncrne nytem obecnevyeHnsa Hagnexawero 4ocTyna K reHeTU4eCcknuM pecypcam
M Hagnexawen nepeaadm COOTBETCTBYHOLLNX TEXHOMOMMI, y4MUTbIBasi BCE NpaBa Ha AaHHbIE
pecypcbl U Ha TEXHONMOMNK, U NyTEM Haanexawero MHaHCUPOBaHUS, COAENCTBYS TakUM
obpa3om coxpaHeHuto Gruonormyeckoro pasHoobpasnsa n ycTomunBomMy UCMNONb30BaHMIO €ro
KOMMOHEeHTOB». B cooTBeTCcTBUM CO cTaTben 3 MNpoTOKON «NPUMEHSIETCS Takke K
TPaAMLMOHHBIM 3HaHUSM, CBSAA3aHHBIM C FEHETMYECKMMM pecypcamu, B paMkax cdepbl
aenctema KoHBEHUMK U K BbIro4aM OT NPUMEHEHMUS TaKUX 3HAHUAY .

B oTHOLWEHMM pacTUTENbHbIX FEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBONLCTBUS U
cenbCcKoro xo3sancTea Mex0yHapoOHbIl 002080p O pacmumeribHbIX 2eHEMUYECKUX pecypcax
015 npou3godcmea rpo0o8orIbCM8Us U 8e0eHUs CeslbCKo20 Xo3siticmea NpoaoBonNbLCTBEHHON
N cenbckoxosancTeeHHon opraHmsauun (PAO) npegycmaTtpuBaeT B cTaTbe 1 «cnpasennveoe v
paBHOMNPaBHOE pacnpefeneHne Bbiros, CBA3aHHbIX C X UCNONb30BaHMEM, B COOTBETCTBUN C
KoHBeHUuen o GruonornyeckoM pasHoodpasum, B Lensax YCTOMYMBOro pa3BUTUST CENTbCKOTO
XO039MCTBa N HagexXHoro obecneyeHnss NPogOBONbLCTBUSI.

B ctatbe 1 peweHus Ne 391 AHdckozo coobuecmesa o pexxume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) TEpMUH «JOCTYN» onpenensercs kak «nonyy4yeHne n ncnonb3oBaHmne
reHeTUYECKNX PEeCypCoB, COXPaHSIEMbIX in Situ K ex Situ, nx N06OYHbLIX MPOAYKTOB U, €CNN 3TO
NPUMEHUMO, NX HeMaTepuarnbHbIX KOMMOHEHTOB, Cpeau NpoYero, Ans Hay4yHo-
nccnegoBaTenbCKMX Lienen, GMonornyeckon passeakm, COXpaHeHusl, MPOMbILLSIEHHOMO
NPUMEHEHUS U KOMMEPYECKOIo UCMOMNb30BaHUNAY.

Bbirogbl MOryT BKMtoYaTh AEHEXHbIE N HEAEHEXHbIE BbIroAbl, B TOM YMCHe, HO He
NCKMIOYUTENBHO, Te, YTO NPUBEAEHLI B MPUMOXEHUN K Hazotickomy npomokony'. K atanam,
CBSI3aHHbIM C MONyYeHneM OOoCTyna K reHeTUYECKUM pecypcam M COBMECTHBIM
MCMONb30BaHNEM BbIrOf, MOFYT OTHOCUTBLCS AEATENbHOCTb, NPeALLIEeCTBYHOLAs NOMyYeHno
A0CTyNa, Hay4Hble UccrnegoBaHns 1 pas3paboTku, CBA3aHHbIE C FeHETUYECKUMI pecypcamMiu, a
TaK>K62VIX KOMMEpPYECKOE UM MHOE UCMOSb30BaHme, BKINoYasi COBMECTHOE UCMONb3oBaHWe
BbIroa”.

Harovickuin npoToKon perynMpoBaHvsa 4OCTyNa K reHeTUYeCKUM pecypcam 1 COBMECTHOIO UCMOSb30BaHUS Ha
cnpaseAnvBON N paBHON OCHOBE BbIrOA OT UX NpUMeHeHus k KoHBeHUmmn o Guonormyeckom pasHoobpasuu,
NyHKT 4 cTaTbn 5.

BoHHckMe pykoBoasLLMe NPUHUMNBI MO obecneyeHnto 4ocTyna K reHeTMY4eCKUM pecypcam U COBMECTHOIO
MCMONb30BaHUS Ha CNpaBeAIMBON 1 PaBHOW OCHOBE BbIrog OT UX MPUMEHEHMUS, MYHKT 23.
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ApanTtauus

Agantaumven siBNSIeTCA akT Nepeaernkn paHee CylecTBOBaBLLEro npounsseaeHus (byap 1o
OXPaHAEMOro unu siBnsALLEerocs obLecTBeHHbIM AOCTOSTHUEM) U TPaAULMOHHOMO
Bblpa)KeHWs1 KynbTypbl C LLENbLO, OTIIMYHON OT TOW, KOTOPOM OHO CIYXXMUIO NepBOHaYanbHo,
BEAYLUMI K NOSIBNEHWNIO HOBOrO NPOU3BEAEHUS, A€ COEANHEHbI ANIEMEHTbI paHee
CYyLLEeCTBOBABLLErO NPON3BEAEHUSA U HOBbIE 3M1EMEHTbI, MPMBHECEHHbIE B pe3ynbTaTe
nepenenkn®. Ctatbsi 12 BepHckoli KoHgeHUuU 06 oxpaHe numepamypHbIX U XyOOKeCmeeHHbIX
rnpouseedeHuti (1971 r.) npegycmaTpuBaeT, YTO aBTOPbI NUTEPATYPHbIX U Xy4OXECTBEHHbIX
Npou3BeAEHNI NONb3YOTCHA UCKMOYNTENBHBIM NPaBOM paspellaTb agantaumm, apaHXnpoBKn U
Apyre nepeaenky cBoux npousseaeHnii. CornacHo opuanyeckomMy croeapio bniska®,
BnagenbLibl aBTOPCKOro npaBa 06nagatoT UCKIHYUTENbHBIM MPaBOM OCYLLECTBMNATbL HA OCHOBE
OXpaHAEeMOro NpPov3BeAeHNsi NOArOTOBKY MPON3BOAHBLIX MPOU3BEAEHMIA UNW NEPEAEITOK.

OpobpeHue n yyactme

OOwenpuHATOro onpeaeneHns aToro TepMuHa He cyllecTeyeT. B ogHOM 13 KOHTEKCTOB ObINo
BbICKa3aHO NpeanoxeHue, YTo, HECMOTPS Ha ucnonb3oBaHue B cTaTbe 8(j) KoHseHyuu o
buosnoauvyeckom pasHoobpasuu (1992 r.) BblpaxeHus «Cc ogobpeHns u Npu yyactumny, B
PasnUYHbIX PELUEHUSsIX, KacatoWwmnxcs cTatb 8(j), STOT TEPMUH UCTONKOBLIBAETCS B 3HAYEHMM
«npeasapuTensHoe 060CHOBaHHOe cornacue»’.

CooTBeTCcTBYHOLWME TPAAULUNOHHbIE 3HAHUSA

B nyHkTe 2 (a) ctatbu 1 gokymeHTa «Bknag cTpaH-eAMHOMBILLNEHHML, B e 1 NPUHLNMbI
OXpaHbl FEHETUYECKMX PECYPCOB U NPeABapUTENbHbIN NPOEKT CTaTeln No OXpaHe reHeTUYeCKnX
pecypcoB» (WIPO/GRTKF/IC/19/11) npuBogutca cnegytowiee onpegeneHne
«COOTBETCTBYHOLUNX TPAANLUMOHHbBIX 3HAHUNY: «3HAHWUS, KOTOPbIE HOCAT ANHAMWUYHbBIA U
pa3BMBalOLLMIACA XapaKTep, BO3HMKAIOT B TPAANULNOHHOM KOHTEKCTE, KONMEKTUBHO
COXPaHATCSA MU NepenarTca N3 NOKONEHWs B NOKONEHNe, B TOM YNUCIE, HO HE UCKMIOYMTENEBHO,
HOY-xay, HaBblKW1, UHHOBALUK, MPaKTUKa 1 NO3HaHUA, pacnpoCTPaHAIOLWMECS HA reHeTU4eckue
pecypchbi».

BeHedmumapbl oxpaHbl

O6LwenpuHATOro onpeaeneHns 3Toro TepM1MHa He CyLLecTByeT. TeM He MeHee MHorue
3aMHTEPECOBaHHbIE CTOPOHbLI OTMEYasniu, YTo NPOUCXOXAEHUE U BrageHne TpaguLMoHHbIMM
3HaHUSAMU U TPAAULMOHHBIMU BbIPAXXEHUSIMU KYNbTYpbl, Kak NPaBunio, cuuTaeTcs
KONMNEKTUBHbIM, NO3TOMY NtoOble NpaBa N MHTEPECHI MPUMEHUTENBHO K 3TOMY MPOAYKTY
[AOIDKHBI MpUHaanexaTb 06LWmMHaM, a He oTaenbHbIM nuuam. OfHako B HEKOTOPbIX Crydasx
OTAEerNbHbIE NN, TakMe Kak TPaguLMOHHbIE LenuTenm, MOryT CUMTaTbC HOCUTENAMM
TPAAMLIMOHHBIX 3HAHWI UM TPAANLIMOHHBIX BbIPAXEHWI KynbTypbl 1 6eHeduLmapamm oxpaHsbi®.

HekoTopble HaunoHarnbHbIE U perroHanbHble 3aKoHbl 06 OXpaHe TPaaULUMOHHbIX 3HAHWUIA 1
TPaAMLUMOHHBIX BbIpaXEHWUI KyrbTypbl HAAENAOT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHIOLLME HAPOAHOCTU U 0OLWMHBLI. Bo MHOrMX criydasx npaBamu HagensieTcs
NpaBUTENbCTBEHHbI OpraH, NpM4YeM YacTo npeaycMaTpuBaeTCsl, YTO NOCTYMNMEHNs OT

8 My6nukauna BOUC «PykoBoacteo BOUC no gorosopam B 06racTv aBTOPCKOro npasa Y CMEXHbIX MpaB U

"moccapwuii TepMMHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOUC, cTp. 264.

B naHHOM gokymeHTe ucnonbayeTcs 8-e usganune nog ped. bpanana A. NapHepa.

PekomeHpaumm, BeIHECEHHbBIE yYacTHUKaM NeperoBopoB — NpeAcTaBmTensm cTpaH Adpuku Ha BTopom
NOAroTOBUTENBHOM COBELLI@aHNM KOPEHHbLIX HAPOAOB 1 MeCTHbIX 06wWmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 oktA6psi 2010 T.

OrtyeT cemHaguaTon ceccun Komnteta (WIPO/GRTKF/IC/17/12).
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NpeaocTaBreHnsl NpaB Ha UCNOSb30BaHNE TPaAULMOHHBIX 3HAHUIA UMW BbIPaXXEeHWIN KyNbTypbl
NPUMEHSIOTCS ANs peanu3auum nporpaMmmM B o6nactsx o6pasoBaHms, YCTONYMBOrO pa3BuTuS,
HaUMOHanbHOro Hacneaus, coumanbHoro obecneyeHns unu KynbTypbl.

B xoge obecyxaeHuni aToro Bonpoca 6bi510 0TMEYEHO, YTO AAHHbIA TEPMUH MOXET BKMNOYaTb
KOpPEHHbIE HapoAdbl, KOPEHHbIE OBLLNHBI, MECTHbIE OBLLWNHBI, TPAaAULNOHHbIE OBLLINHBI,
KyNbTYpHble OBOLLMHbI, HALMK, OTAENbHbIX NUL, rPYMNnbl, CEMbU N MEHBLUNHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHeseHyuu o buornioesudeckom pasHoobpasuu (1992 r.) TepMmuH «Brnonornyeckoe
pasHoobpasney, YacTo CokpallaeMblil Kak «brMopasHoobpasney, onpegensieTcs kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB U3 BCEX MCTOYHWUKOB, BKITKOYasi, Cpeam NpoYero,
Ha3eMHble MOPCKME U MHblE BOLHbIE 3KOCUCTEMbI M 3KONOrMYeCcKMe KOMMMEKChI, YacTbHo
KOTOPbIX OHU ABMAIOTCS; 3TO MOHATME BKIOYaeT B cebsa pasHooOpasne B pamkax Buaa, Mexay
BMOAMU 1 pa3HOOOpasme 3KOCUCTEMY.

Buonoruyecknn martepuman

OT1O0T TepMuH onpeaensieTca B Jupekmuese Espornielicko2o coro3a o ripasosoll oxpaHe
buomexHono2u4eckux usobpemeHull Kak «MaTepuan, cogepXalmi reHeTUYEeCKyto
MHOPMALIMIO N CNOCOOHbLIN HA CaMONPOMN3BOACTBO UMM BOCNPON3BOACTBO B G1onornyeckom
cucteme»’. B cooTtBeTcTBUM € Kogekcom PepaepanbHbix npasun CLUA 3To TepMuH BkoyaeTt
«maTepwuarn, cnocobHbIN K NPSMON UMK HenpsMoii ayTopennukaunumn»®. B KoHseHuuu o
buonozauvyeckom pasHoobpa3suu (1992 r.) MCNONb3yOTCA TEPMUHbI “OMonornyeckme pecypchbly,
«FeHEeTUYECKUIN MaTepuan» n «reHeTUYeCcKne pecypchbl».

Buonorunyeckue pecypchol

Kak onpepgensietcsa B ctatbe 2 KoHeeHyuu o buoriozudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKMOYAET reHeTUYECKNE PECYPCbI, OPraHn3Mbl UK UX YacTu, NONyNsaUMM Unu nodble
Apyrne 6noTnyeckme KOMNOHEHTbI 3KOCUCTEM, MMEtoLLME haKTUYECKYHO U MOTEHUMANbHYH
MONE3HOCTb UMK LEHHOCTb AN YenoBedecTBa». [103TOMy reHeTUYECKNE PECYPChbl COCTABNAT
OfHY KaTeroputo 61MonorM4eckmx pecypcos.

B ctatbe 1 peweHus Ne 391 AHdckozao coobwecmesa o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) aTOT TEPMUH ONPeAENSeTCs Kak « MHOMBUAYYMbI, OPraHM3Mbl UNIN UX YacCTw,
nonynsiumMm unm nodble GMoTUYECKNEe KOMMNOHEHTbI, UMEIOLLME LLEHHOCTb UMK peanbHyo unm
NOTEHUManbHy0 NOMe3HOCTb, KOTOpbIE coaepXaT reHeTU4eckme pecypcbl NNn nx NoboYHbIe
NPOAYKTbI».

BuoTtexHonornyeckue nsobpeteHus

OTOT TepMuH onpeaensaeTcs B AUpeKTuBe Eepornelicko2o corosa rio rpasosoli oxpaHe
buomexHonoau4eckux usobpemeHuli Kak «M306peTeHns, KOTopble KacatoTCca NpoaykTa,
COCTOSILLErO U3 UMK coaepxaLuero bnonormyecknn matepmuan unm NpoLece, ¢ NOMOLLbIO
KOTOPOro BMONOrNYecknii MaTepuan NPON3BOANTCS, NepepabaTbiBaeTCs UMN UCTONL3YeTCA» .,

Crtatbs 2.1(a) OupekTtnebl 98/44/EC EBponevickoro naprnameHnta n Coeeta EBponbl 0T 6 nons 1998 r. o
NpaBoOBOM OXpaHe BUOTEXHONOIMYECKNX N300peTEHNI

Pasgen 1.801 rnaebl 37 Kogekca PepepanbHbix npasvn (CFR) n PykoBoacTBO No npoueaype NaTeHTHOM
akcnepTtussl BMT3 CLUA (MPEP): 2403.01.

CraTtba 3.1 OupekTtusbl 98/44/EC Esponeiickoro napnameHta n Coseta EBponbl o1 6 niona 1998 r. o
NpaBoOBOM OXpaHe BUOTEXHONOrMYECKUX N300peTEHNIA
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BroTexHonornyeckue M3obpeTeHus 4ensaTcs Ha TPU KaTeropun: NpoLecchl Co3aaHus 1
MOAMMKALMN XKMBbLIX OPraHNM3MOoB 1 Bronormyeckoro MaTepuana, pesyrnbTaTbl Takmx
NPOLIECCOB U MCMOMNb30BaHNe Taknx pe3ynsTatos™.

BbuoTtexHonorua

B ctatbe 2 KoHeeHuuu o0 buosioeudeckom pasHoobpasuu (1992 r.) aTOT TEPMUH onpeaenseTcs
Kak «J110001 BUA TEXHOMOMU, CBA3aHHbIN C UCMOMNb30BaHNEM BUONOrMYECKUX CUCTEM, KMUBbIX
OPraHM3moB UIM UX NPOU3BOAHbIX AJ1S1 U3rOTOBMNEHUS UM U3MEHEHUSI NPOAYKTOB UMK
NPOLIECCOB C LieNbo UX KOHKPETHOro Ncnonb3oBaHus». B Hazolickom npomokorne
peaynuposaHusi docmyrna K 2eHemu4yecKuM pecypcam U CO8MECIMHO20 UC01b308aHUsI Ha
crnpasednueoli U pasHol 0OCHO8e 8b1200 OM UX NMpUMeHeHUs! K KoHeeHUuU o0 6uorioau4eckom
pasHoobpasuu (2010 r.) ncnonb3yeTcd Takoe Xe onpeaeneHune, Kak B ctatbe 2.

B cooTtBeTCTBUM C 3asiBfieHneM [pogoBONbCTBEHHOM N CEMNbCKOXO3ANCTBEHHOW OpraHM3aunm
(PAO) no 6uotexHonormm ot 2000 r.: «[lMpn NogOBHOM LLUIMPOKON MHTEPNpeTaunn, onpeaenexne
BUOTEXHONOrMM OXBATUT MHOTME METOAbI U TEXHOMOIMK, KOTOPble 0ObIYHO UCMOSb3YIOTCA B
CENbCKOM XO35ICTBE M MPOM3BOACTBE NMPOAOBONLCTBMA. [1pn HTepnpeTaunmn B y3KOM CMbICIE,
KoTopasi paccMaTpmBaeT Torbko HoBble MeTodbl [IHK, monekynapHyto Gnonoruio un
penpoayKTUBHbIE TEXHOMNOMMU, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaeT PS4 PasfnyHbIX
TEXHOMOMI1, TakMNX, Kak reHHast MHXXeHepus 1 nepefada reHos, paclumdposka OHK n
KNOHWMPOBAHWE PaCTEHUIN U XUBOTHBIX» ™,

TepMunH «coBpeMeHHast BUOTEXHONOMMSA» Takke onpeaenseTca B ctatbe 3 KapmaxeHcKko2o
rnpomokorna o buobesonacHocmu k KoHeeHuuu o 6uonoau4yeckom pasHoobpasuu, KOTOPbIN Bbin
nNpuHAT B 2000 r., KaK «MPUMEHEHNE: a) METOOOB in Vitro ¢ MCnonb30BaHNEM HYKIENHOBLIX
KMCNOT, BKNOYas PEKOMOMHAHTHYI0 Ae30KCMprboHyknenHosyto kucnoty (OHK) n npsamyio
NHBEKLNIO HYKNEMHOBBLIX KUCMOT B KNETKN U opraHensbl, unn b) MetoqoB, OCHOBaHHbLIX Ha
CNUSIHWM KNETOK OPraHM3MOoB C pa3HbiM TaKCOHOMWYECKUM CTaTyCOM, KOTOPbI NO3BONSIET
NPeoaoneTb eCTECTBEHHbIE (PUNONOrMYECKNE PENPOAYKTUBHbBIE UM PEKOMOUHALIMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABMAITCA MeTo4amMK, TPAANLUMOHHBIMU AN BbIBEAEHUS U CENEKLUNY.

OpraHnsaums akoHOMU4eckoro coTpyaHundectaa u pa3sutms (O9CP) ncnonb3yeT HamepeHHO
LUIMPOKOE OonpeaeneHne, oxeaTbiBaloLLee BCIO COBPEMEHHYO BUOTEXHOMNOIMIO, a Takke MHorme
TpaauLMOHHbIE UMW NOrpaHnYHble BUAbl AeaTenbHocTn. K GrnotexHonorum oTHoCcUTCS
«MPUMEHEHUNE HaYKM N TEXHUKM K XMBbIM OpraHM3mam, a Takke K X 4yacTsaMm, NpoaykTam u
MOZENAM, C LieNbio U3MEHEHMS XKUBbIX UM HEXUBBIX MaTepuanos AN co3aaHust 3HaHWN,
TOBapOB M YCIyr» B COMETAHUM C NEPEYHEM BUOTEXHONOMMYECKMX METOAOB, BKIOYAKOLMX,
cpeau NpoYero, TePMUHbI «KFTEHHas UHXeHepus», «epMeHTaLmns ¢ UCNonNb3oBaHNEM
BuopeakTopay, «reHHas Tepanusy, «6rnonHdopMaTiKa» 1 «HaHoBMoTexHonorna»'2,

BoHHCKMe pykoBoAsiLMe NPUHLUNBLI N0 06ecneYyeHnIo [oCcTyna K reHeTU4eCckum
pecypcam U COBMECTHOro UCNoJsib30BaHUs Ha CNpaBeasIMBOM U paBHOW OCHOBe BbIrog
OT UX NPUMEHEHMUS

GoHHckue pykosodsuwue npuHyunel o obecriedeHuro docmyra K 2eHemu4eckumM pecypcam u
COBMECMHO20 UC0/Ib308aHUs Ha cripasednueoli U pasHoOU OCHO8E 851200 OM UX MPUMEHEHUS
61N npuHATel B 2002 r. KoHdepeHumen CtopoH KoHeeHyuu o 6uonoau4eckom pa3Hoobpasuu

10 Cm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKkT 16.

1 3asnsneHne ®AO o GroTexHonorum, 4OCTyNHoe Ha: http://www.fao.org/biotech/stat.asp.

2 Cwm. onpepgeneHue 1 NOnHbIN NepeyeHsb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.
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AJ151 pyKOBOACTBA B peanu3awmm COOTBETCTBYOLLMX nonoxeHun ctaten 8(j), 10(c), 15, 16 n 19
KoHBeHLMK, KacaroLmxcs JOCTyNa K reHeTUYECKMM pecypcam 1 COBMECTHOMO UCMONb30BaHUSA
Bbirog. PykoBoasLme npuHLmMnbl HOCAT 4OOPOBOMbHbLIN XapakTep U aapecoBaHbl LUIMPOKOMY
Kpyry 3aMHTEepecoBaHHbIX CTOPOH™. OHM OXBaTLIBAIOT NPOLIEAYPHBIE U PErMaMeHTUpYoLLne
acnekTbl, B YaCTHOCTU, NpefBapuTeribHoe 060CHOBaAHHOE cornacue, u onpeaensitoT JeHEXHbIe
N HeleHexXHble (opMbl BbIroa™.

MexaHunam nocpegHn4yecTBa

B cooTteeTcTBMM € ncnonb3yembiM Nporpammon OOH no okpyxatowen cpene (KOHEIM)
rmoccapvem, MexaHu3m nocpegHNYecTBa — 3TO MEXaHU3M, KOTOPbIA MCNONb3yeTcs ANs
cofencTeuma 1 ynpoleHns obmeHa nHdopmaumen nnm npoBeaeHns onepauuin cpeam
MHOrouYncneHHbIx CTopoH™. MexaHuam nocpeaHnyectsa KOHBEHLMM 0 BUONOrNYeckom
pa3Hoobpasun (1992 r.) 6bin co3gaH B COOTBETCTBMM C NyHKTOM 3 ctatbn 18 KoHBeHuuun. Ero
Lienb 3aKMioYaeTcs B CyLLECTBEHHOM COAENCTBUM peanu3aunn KoHBEHLUM NyTEM MOOLLPEHUS U
obneryeHns Hay4YHO-TEXHUYECKOro CoTpyaHnYecTBa cpean CTOPOH, ApYrMX NpaBUTENbLCTB U
3aMHTepecoBaHHbIX Cy6bekTos .

KoancduumpoBaHHble TpaagULMOHHbIE 3HAHUS

«KoandmumpoBaHHbie TpaguUMOHHBLIE 3HAHUSA» OTHOCATCS K «TPAgULMOHHBLIM 3HAHUSAM,
KOTOpble BOMMOLLEHbI B CUCTEMATUYECKON N CTPYKTYPUPOBAHHON dhopMme, NO3BONA0LWEN
yrnopsigoumBaTth, OpPraHM3oBbIBaTh, KnaccuuumpoBaTb 3HaAHWUS U pacnpeaensitb X no
KaTeropusM Tem Unn MHbIM CNoco6om»*’.

B yacTHocTK, B 06n1acTu TpaguLMoHHOM MeauumHbl 'pynna cneumanmcToB N0 HETPaANLIMOHHON
mMeguumHe BecemupHom opraHusaumm 3gpasooxpaHeHus (BO3) nposoauT pasrpaHmyeHve
mexay (a) koouguyuposaHHbIMU CACTEMAMWN TPAAULMOHHON MeOULUHBI, KOTOpble 6binu
NMMCbMEHHO PACKPbITbl B APEBHUX CBSLLIEHHbBIX TEKCTAX U NMOJTHOCTLI OTHOCATCA K cdhepe
0o0LLeCTBEHHOrO AOCTOSAHUS, KaK, HanNnpumep, apeena, Nony4vMBLIasg packpbiTe B APEBHUX
CaHCKPUTCKUX TEKCTax™® nnu TpaguuMOHHas KuTaiickas MeauumHa (TKM), nony4mBLuas
packpbiTUEe B APEBHEKUTANCKUX MEeANLMHCKNX Tekctax'®; u (b) HekodugpuyuposaHHbIMU
TPaAULNOHHBIMU MEONLMHCKMMUN 3HAHUSIMK, HE 3adpMKCUPOBaHHLIMU MUCbMEHHO 1 BO MHOTMUX
cny4asix He Nony4varLwmMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 MOKONEHNS B
MOKONeHne B yCTHOW Tpaguumn. Tak, Hanpumep, B KOxxHoM A3nmn KogndULMPOBaHHbIE CUCTEMBI
3HaHMWI BKNHOYAT MEANLMHCKYHO CUCTEMY alopBeabl, KOANMULMPOBAHHYIO B 54 aBTOPUTETHbIX
KHUrax aropBefbl, CACTEMY CMOAXOB, KOANMDULMPOBaAHHYIO B 29 aBTOPUTETHbLIX KHUrax, u
TPaAULMIO yHaHN TM66, KOANMDULMPOBAHHYIO B 13 aBTOPUTETHLIX KHUrax™.

13
14
15

Cm. BoHHckue pykoBoasLime npuHUmMnel, ctaten 1, 7(a) n 17-21.

Cm. BoHHckue pykoBoasLume npuHumMnbl, ctaten 24-50 u npunoxexue 1.

UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:
http://www.unep.org/delc/portals/119/Glossary _terms%20 for _Negotiators MEAs.pdf.

JononHutenbHasa nHdopMauust 4OCTyNHa Ha:  http://www.cbd.int/chm/.

CnnCcoK 1 KpaTKoe TEXHMYECKOE MOSICHEHNE Pa3NUYHbIX POPM, B KOTOPbIX MOXHO HANTW TPaaULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 16 MpunoxeHwns.

AtopBeaa npeactasnseT coborn koanuLMpoBaHHY CUCTEMY TPAAULMOHHON MEeAULMHDI, NMOMYYMBLLYIO
NUCbMEHHOE packpbiTUE B BEAMYECKUIA Neproa, BO BPEMSI COCTaBMEHMS apusiMN TEKCTOB YeTbipex Ben
(1500-1800 rr. go H.3.). Hanbonbluee 4ncno ynomvHaHui o Hel BcTpeyaeTcsa B Puegede n Amxapeasede.
Cuctema TpagMuUNOHHON KUTaNCKOM MeanUUHbI Obina n3HavanbHo KoanduumposaHa U NMMCbMEHHO packpbiTa
B Tpakmame XKenmoeo umnepamopa — nepBoM pyHOaMEHTaNbHOM, KIacCU4eCckoM Tpyae, B KOTOPOM
3aknagbiBatoTcs ocHoBbl TKM. PaboTa no cocTtaBneHuio TEKCTOB TpakTaTa npogosikanachk HECKOMbKO
ctonetuin, c 3 no 1 BB. A0 H.3.

KHurun Takmx Tpaguumii, Kak aropeega, cuctema cuaaxoB M yHaHu TMOO, ynoMMHAKOTCA B KayecTBe
aBTOPUTETHLIX UCTOYHMKOB B lNepBom pa3sgene 3akoHa VHaum 1940 r. 0 nekapCTBEHHbIX N KOCMETUYECKMX
cpeacteax Ne 23 (B pea. 3akoHa 0 NekapCcTBEHHbIX U KOocMeTndecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CyLLECTBYHOLLMX OHNANHOBLIX 623 AaHHbIX, coaepXalux MHopMaLMio No JOKYMEHTaLMmK B

[Footnote continued on next page]
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MpoBoanTCA eLle ogHO pasrpaHnuYeHne, a UMeHHO Mexay (i) TPagULMOHHBIMU 3HAHUSIMMU,
KOTOpble KoANMULMPOBaHbI, T.€. UMEIOT BOMNIIOLLLEHNE B NUCbMEHHOM (bopMe, N KOTopble
OTHOCATCSA K chepe 0bLLECTBEHHOrO AOCTOAHUSA, U (ii) TPAOULMOHHBIMU 3HAHUSIMU, KOTOPLIE HE
KOAMMULIMPOBAaHbI U ABASIOTCSA YaCTbio YCTHOM TPaAULIMK KOPEHHbIX obLwmH>!. B aokymeHTe
«CnnCcoK 1 KpaTkoe TeXHMYECKoe NOSICHEHUE PasfMYHbIX POPM, B KOTOPbLIX MOXHO HaNTK
TpaauuunoHHsble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npusoanTca oononHUTeNnbHoe
obcyxgeHne KoanpnunpoBaHHbIX TPAAULNOHHBIX 3HAHUIN U HEKOANULMPOBAHHBIX
TPaANLMNOHHDBIX 3HAHWUA.

KoHcynbTauum

CornacHo ropnanyeckomy crnoBapto bnaka, KOHch'IbTaLl,I/IeIZ ABNAETCA aKT o6pau_|,eHV|;| K
KaKOMy-J'IVI6O Mly 3a CoBeTOM UK C LUenblo Yy3HaTb MHEHWE 3TOro nnua.

B 0gHOM 13 MCTOYHMKOB yKa3bIBAEeTCSl, YTO KOHCYIbTaLMs 03Ha4aeT npoLecc obmeHa
MHEHUAMWN 1 MHGOPMaLMen. DTOT NPoLEecc He SBNSIeTCss OAHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE MCMOSb30BaHNe 3HaHWU U MHeHUIN. «KoHcynbTaumsy» o3HavaeT COTPYAHUYECTRO,
O3HaKOMIIEHME C MHEHMEM APYroi CTOPOHbI U AESATENBHOCTb B COOTBETCTBUM C 3TUM.
CornacHo apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHBLIM OGLLMHAM NpoLecchl
KOHCYNbTaLUn 1 NONyYeHMs corfacus HoCAT B3anMOCBSi3aHHbIN xapakTep. Mocpeacteom
KOHCYnbTaLMi Nofb3oBaTeny — TPETbM NLA MOTYT NPUATK K MOHUMAaHUIO TOro, 4To TpebyeTcs
ANS NONyYeHUs cornacus 1 oT KOro OHO AOMMKHO UCX0AUTb, a Nvua, NpegocTaBnsowmne
cornacvie, MOryT fyuLUE YACHUTb, Ha YTO UMEHHO OHW NPeaoCTaBNsAIT CBoe cornacue?.

KoneeHuusi Ne 169 MexdyHapodHol opeaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u
Hapodax, eedyuwjux rninemeHHoU obpa3s xu3Hu (1989 r.), rnacuT, YTO KOHCYNbTaLMm NPOBOAATCA
«aobpocoBecTHO U B hopme, COOTBETCTBYHOLLEN OOCTOATENLCTBAM, C LIENbIO LOCTMKEHUSA
AOrOBOPEHHOCTM UMK COrNacus B OTHOLLIEHMM NpeanaraeMbix Mep» (MyHKT 2 cTaTbu 6).

KoHBeHUusA 0 buonormyeckom pasHooopasmmu

KoneeHuusi o buonozudeckom pasHoobpasuu (KBP) — mexxayHapoaHas KOHBEHUMS, NPUHATas B
nioHe 1992 r. B xoae KoHdepeHummn OOH no okpyxatoLien cpege u passutmio, COCTOSBLLENCA
B Prno-ge->KaHenpo, Bpasunusa. B cootBeTcTBMM cO cTaTben 1 uenamm KoHBeHUMN ABNAKOTCA
«CoxXpaHeHne BMonorM4eckoro pasHoobpasusi, yCTomunBoe UCNonb30BaHNE ero KOMMNOHEHTOB U
COBMECTHOE MOofly4YeHne Ha CnpaBeasiMBov U paBHOM OCHOBE BbIrOA, CBA3AHHbIX C
MCNONb30BaHWEM reHETUYECKNX PECYPCOB, B TOM YUCIe NyTeM NpeaocTaBneHns Heobxoanmoro
AOCTyNa K reHeTUYECKNM pecypcaM 1 NyTeM Hagnexallen nepegadm CoOOTBETCTBYHOLLMX
TEXHONOrMIN C y4eTOM BCEX NPaB Ha Takne pecypcbl N TEXHOMOIMK, a TaKkke NyTeM LOIDKHOIO
duHaHcuposaHus». OHa BcTynuna B cuny 29 aekabpsa 1993 r.

CTpaHa NpoucxoXAeHUs reHeTUYEeCKMX pecypcoB
B cootBeTcTBMM CO cTaTben 2 KoHgeHyuuU o buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa

MPOUCXOXOEHUA FEHETUHECKUX PECYPCOB» O3HaYaeT «CTpaHy, koTopas obnagaet aTumm
reHeTM4YeCcKMMn pecypcamu B yCrioBusx in-situ». [pyrne onpegeneHns BknoYvaroT

[Footnote continued from previous page]

obnacTtu TpaamMumoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. CM. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenune TPUMNC n chapmaueBTnyeckne npenapatbl: Otyet cemmHapa ACEAH no Bonpocam
Cornawenua TPUTMC n ero BNMsHWS Ha hbapMaueBTMYECKYO NPOAYKLMIO, CTp. 45.

BeicTtynnenune generaunn Kanagel. Cm. OTtyet BTOpoun ceccun (WIPO/GRTKF/IC/2/16), nyHKT 131.

Teppu Axke' [Nymu u npasuna — pykogodcmeo KuHemMamozpagucma o 83aumodelicmeuto ¢ KOPeHHbIMU
Hapolamu, ux Kynbmypol u KoHyenuusamu, cTp. 51.
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reHeTU4Yeckme pecypcbl B yCnoBusax ex-situ. Hanpumep, cTpaHa npoucxoxageHus
onpegendetcs B ctatbe 1 peweHust Ne 391 AHOckoeo coobuwecmea o pexxume docmyna K
2eHemu4eckum pecypcam (1996 r.) Kak «CcTpaHa, koTopas obrnagaeT reHeTU4ECKUMU
pecypcamu B yCroBUsX in-situ, BKMoYasa Te, KOTOpble, HAXOASCb B YCNOBUSAX iN-Situ, B
HacTosiLee BpeMs HaxoaAaTCs B YCINOBUAX €X-Situ».

CTpaHa, npegocTaBnfaioLas reHeTu4eckme pecypcChbl

B cootBeTcTBMM CO cTaTben 2 KoHgeHYuUU 0 buosioaudeckom pasHoobpasuu (1992 r.) «cTpaHa,
NpeaoCTaBnAloLLasi reHETUYECKNE PEeCypCbl» O3HAYaeT «CTpaHy, NpegoCTaBNAOLLYO
reHeTn4eckme pecypcbl, COOpaHHbIe U3 UCTOYHMKOB iN-Situ, BKNOYas NOnNynsumMm Kak AMKux, Tak
N 0AOMaLLHEHHbIX BUAOB, NMMB0 Nony4YeHHble N3 UICTOYHUKOB eX-Situ, He3aBUCMMO OT TOrO,
NPOUCXOOAT OHW U3 STOW CTPaHbl UNN HETY.

KynbTypHas obwuHa

«CoumanbHas o6LmnHa» onpeaenseTcs Kak Kpenko CniodYeHHas counanbHasa eanHmiua, YneHbl
KOTOPOW UCMbITLIBAKOT CUITbHOE YyBCTBO €4MHCTBA U CONUOAPHOCTM M KOTopas oTnnyaeTcs ot
APYrmx o6LMH Hann4Ynem cobCTBEHHOW KyNbTYpbl UMK KyINbTypHOro obpasua nnbo BapnaHTom
POLOBOIA KyNbTypbl>.

KynbTypHoe pasHoobpasue

B cootBeTcTBMM ¢ KOHBEHYUel 06 oxpaHe u MooWwpeHUU pasHoobpasusi hopm KyribmypHO20
camosbipaxeHus (2005 r.) Opranunsaumm O6begmHeHHbIX Hauuin no Bonpocam o6pa3oBaHus,
Hayku n kynbTypbl ((OHECKO), kynbTypHOE pa3Hoobpasne o3HavaeT MHoroobpasme opm, ¢
MOMOLLLbIO KOTOPbIX KyNbTYypbl FPynn 1 06LWEeCTB HAXOAAT CBOE BblpaxeHue. 3T (hopMbl
CaMOBbIPaXeHUA NepeaarTcs BHYTPU rpynn v obLLECTB 1 Mexay HUMn?,

BbipaxeHusi KynbTypbl

B KoneeHuyuu 06 oxpaHe u noowpeHuu pa3Hoobpasusi popmM KyrnbmypHO20 CaMO8bIpaXeHUsI
(2005 r.) OpraHusaummn O6beanHeHHbIx Hauun no Bonpocam o6pasoBaHus, HayKu U KyrnbTypbl
(FOHECKO) BblpaxeHus KynbTypbl ONPeAensitoTCa Kak «Takme hopMbl CAMOBbIPaXXEHMS,
KOTOpble NpeacTaBNAlT co00M pedynbTaT TBOPYECTBA OTAENbHbLIX NLL, Fpynn unn obLLecTs u
KOTOPbIE UMEIOT KyNbTYPHOE CoepXaHme»?>.

KynbTypHOe Hacnegue

Onsa uenen KoHeeHyuu 06 oxpaHe 8CEMUPHO20 KyribmypHO20 U npupodHo2o Hacnedus (1972 r.)
Opranunzaumm O6beagnHeHHbIX Hauuin no BonpocaMm o6pa3oBaHus, Hayku U KynbTypbl
(FOHECKO) kynbTypHbIM Hacneguem cYMTatoTcs cneayolime o6bEeKTbI, MEPeYnCeHHbIE B
craTbe 1:
() mamsamHuku: npousgedeHUs1 apXumeKmypbl, MOHYMeHMarsbHOU CKybrmypbl U
XKUeonucu, 31eMeHmMbl Uniu CmpyKmypbl apxeosioaudecKo20 xapakmepa, Hadnucu,
newepbl U epyrnrbl 371eEMEHMO8, KOmMopble UMEMm 8bi0aroUyCs yHUBEPCaslbHYH
UEHHOCMb C MOYKU 3PEeHUST UCMOopuUU, UCKyccmea Usnu HayKu;

2 [poeKT rmoccapusi, NpeasiIoKeHHbIM Ha COBELLaHMM rpynnbl 3KCnepToB U3 HuaepnaHgos, CO3BaHHOM 6|'Op0

HaumoHanbHom komucemmn Hngepnangos no Bonpocam KOHECKO, TER/CH/2002/WD/4, 2002.
MyHkT 1 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasus opm KynbTypHOro
camoBblpaxeHus, 2005 r.

MyHkT 3 ctaTn 4 KoHeeHumn KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasns dopm KynbTypHOro
camoBblpaxeHus, 2005 r.
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(b) aHcambriu: epynnbi U30UPOBAHHbIX U 06BEOUHEHHbIX CMPOEHUU, apXumeKkmypa,
eOUHCMEO uru €es13b C neli3axkeM Komopbix rnpedcmassisrom ebl0arulycs
yHUBepcarsibHy UeHHOCMb C MOYKU 3PEHUST UCMOopUU, UCKycCcmea Usu HayKu;

(c) docmonpumeyamernsHbie Mecma: rpou3sedeHuUs1 Yesioeeka Uil CO8MeCMHbIe
meopeHuUsi Yeroeeka U rpupodbl, @ makxe 30Hbl, 8K/T04as apxeorio2auyecKkue
docmornpumedameribHble Mecma, npedcmasnsruue 8bi0atolUyCcs yHUBEPCallbHYIO
UEHHOCMb C MOYKU 3PEeHUST UCMOopuUU, 3CMemuKu, 3mMHOI02uU Uil aHmpOoroioauu.

KynbTypHas caMOGbITHOCTb

«KynbTypHasi caMObBbITHOCTbY yKa3biBaeT Ha Hannune COOTBETCTBUS Mexay OBLMHON —
HaLMOHanNbHOW, 3THNYECKON, A3bIKOBOM N T.A. — U €€ KyNbTYPHOWN XW3HbLO, a Takke Ha NpaBo
KaXa0M OBLLMHBI HAa COBCTBEHHYI0 KynbTypy*®. KoHeeHuus Ne 169 MexdyHapodHoll
opearusayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, 8edyLux rninemMeHHoU obpa3a
JKU3HU 8 He3asucumbix cmpaHax (1989 r.), rmacuTt, 4To npaBUTENbLCTBA OOKHbBI OKa3blBaTb
COAEeNCTBME NOSIHOMY OCYLLECTBNEHNIO COLMAnbHbIX, 9KOHOMUYECKUX U KyNbTYPHbIX NpaB 3TUX
HapoJoB NpY YBaXXEHUN UX COLMANbHON U KyNbTYPHOM CaMOBbLITHOCTU, X 0Bbl4aeB 1 Tpagauummn
N UX MHCTUTYTOB?'.

KynbTypHble LLleHHOCTH

B KoHeeHuuu o mepax, HanpassieHHbIX Ha 3arpeuweHue U npedynpexo0eHue He3aKkoOHHO20
8803a, 8bI803a U nepedayu rpasa cobcmeeHHocmMu Ha KyrnbmypHsle yeHHocmu (1970 r.)
OpraHusaumm O6beamHeHHbIX Hauui no Bonpocam o6pa3oBaHnsi, HAYKU 1 KynbTypbl
(FOHECKO) kynbTypHBIMW LLIEHHOCTAMM CYMTAKOTCH LLEHHOCTU PENUIMO3HOMO UM CBETCKOMO
Xapakrepa, KOTopble pacCMaTpUBaIOTCA KaXabIM rOCyapCTBOM Kak NpeAcTaBnstoLme
3Ha4eHue Ana apxeornorum, JOMCTOPUYECKOro nepmuoga, UCTopun, nutTepaTypbl, UCKyccTBa U
HayKun 1 KOTOPble OTHOCATCH K NEPEYUCIIIEMbIM HXKE KaTeropmusam: a) peakne Konnekuum n
ob6pasLbl riopbl U hayHbl, MUHEPaNornn, aHaToMun U NPeaMeThbl, NPeACcTaBNALLINE MHTEPEC
ANSA NaneoHToNnornu; b) LEeHHOCTU, KacalLwmecs UCTOPUN, BKIIOYAS UCTOPUIO HAYKN U TEXHUKM,
NCTOPUIO BOWH 1 OOLWECTB, a Takke CBA3aHHbIE C XXMU3HbIO HaUuWOHarbHbIX AeATenen,
MbICNIUTENEN, Y4EHbIX U apTUCTOB U C KPYMHLIMU HaLMOHarnbHbIMU COBLITUSMMY;

C) apxeonorvyeckne Haxoaku (BKNoYas obblYHbIE M TAaNHbBIE) N apXEeOoriorM4Yeckme OTKPbITUS;
d) cocTaBHble YacTu pacyNeHeHHbIX Xy40XXECTBEHHbIX 1 ICTOPUYECKNX NaMATHUKOB U
apXxeonornyecknx MecT; €) CTapuHHble npeameTbl 6onee yem 100-neTHeEN aBHOCTU, Takue Kak
HaZnucy, YekaHHble MOHeTbl U nevaTy; f) aTHomornyeckue maTtepuansl; g) XyAOXeCTBEHHbIe
LEHHOCTW, Takune Kak: i) NonoTHa, KapTUHbI N PUCYHKM LLENUKOM pYYHOM paboTbl Ha fiobon
OCHOBE U 13 NiobbIX MaTepurarnos (3a UCKIMIOYEHEM HYepTeXen 1 NPOMbILLMEHHbIX U3OENnN,
YKpaLUEeHHbIX OT PyKuW); ii) opurMHanbHble NPoM3BeaeHNs CKyNbNTYPHOIrO UCKYCCTBa U3 NobbixX
MaTepuanos; iii) opurMHarnbHble rpaBlopbl, 3CTaMmbl U NUTorpadun; iv) opurMHanbHble
XyOoXXeCTBEeHHble MOABOPKN N MOHTaXM 13 NoObLIX MaTepuanos; h) peakue pykonucum u
WHKyHabynbl, CTApUHHbIE KHUMW, OKYMEHTbI U U3AaHus, npeacTasnsoLwmne ocobblii HTEpec
(ncTopuyecknii, XyooXKeCTBEHHbIN, HAay4YHbIW, NUTepaTypHbIA U T.4.), OTAESbHO UNx B
KONNeKumsx; i) NoYTOBble MapPKX, HANOroBble N aHanorM4yHble Mapku, OTAENbHO UIK B
KONNeKUMsX; j) apxuBbl, BKItoYas oHO-, hOTO- 1 KnHoapxuBsbl; K) mebenb 6onee yem
100-neTHen AaBHOCTU N CTAPUHHbIE MYy3bIKalibHble NHCTPYMEHTHI.

2 Tesaypyc KOHECKO, nmeetcs Ha

http://www.vocabularyserver.com/unesco/en/index.php?setLang=en&?tema=2822.
KoHBeHums MOT o kOpeHHbIX Hapodax U Hapoaax, BeayLUmMX NieMeHHoN 06pas Xn3Hn B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTaTbhu 2.
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XpaHuTtenb

tOpuanyeckuin cnosapb bnaka faeT cnepytollee onpeaeneHne XpaHUTens: «muo unm
ydpexzaeHune, KOTopoe COCTOUT Ha NomnedYeHnn unm xpaHeHumn (pebeHka, CoGCTBEHHOCTMH,
LLOKYMEHTOB MNW APYruX LieHHoCTen)». CornacHo TOMY e UCTOYHUKY «MOMeYnTeNbCTBOY
OTHOCUTCS K YXOZy Y KOHTPOSO 3@ BELLbO UM YEeNOBEKOM Af1si MPOBEPKU, COXPAHEHMUST UMK
BesonacHocTn. «XpaHutenb» onpeaensietcss B OKCHOPACKOM CroBape aHrfMNCKOro si3blka Kak
«HEKTO, MMEIOLLMI Ha XPaHEHUN BELLb UK YernoBeka; OnekyH, cTpax». CrnoBapb «Merriam-
Webster» cogepxuT Takoe onpegeneHne: «HeKTo, KTo obeperaeTt 1 OCyLLEeCTBNSET OXpaHy unu
XpaHeHune». TepMUH «XpaHUTENb» B KOHTEKCTE TPaAMLMOHHBLIX 3HAHWUI 1 BblPaXXeHWI
KyNbTYpbl OTHOCUTCS K TEM 0BLMHAaM, HAPOAHOCTAM, OTAENbHbLIM NMUAM U APYrMM CyGbekTam,
KOTOpble B COOTBETCTBUM C HOPMaMM 0ObLIYHOrO NpaBa W APYro NPaKTUKOW COXPaHSIOT,
MCMONb3YIOT U Pa3BMBaIOT TPAAULMOHHbIE 3HAHUSI U BblpaXkeHWst KynbTypbl. OH BblpaxaeT
MOHATME, KOTOPOE OTNIMYAETCS OT «MNpaBa COGCTBEHHOCTUY» («BNAAEHUSI») Kak TakoBOro,
MOCKONbKY «XpaHUTENby NnepeaaeT YyBCTBO OTBETCTBEHHOCTU, rapaHTupyoLee, Y4To
TPaAMLUMOHHBIE 3HAHWUSI UMW BbIPAXEHMUS KyNbTypbl UCMOSb3YTCSA Takum 06pasom, Y4To 3TO
MCMonb3oBaHNe YOOBMNETBOPSET LLEHHOCTAM OGLLMHBLI 1 HOpMaMm 0BbIMHOrO Npaea.

OObIYHbIV KOHTEKCT

«OBbIYHbIN KOHTEKCT» 03HAYaeT UCMONb30BAHNE TPAANLIMOHHBLIX 3HAHWIA UMW BbIPAKEHUI
KyTNbTypbl B COOTBETCTBUW C TAKOI NOBCEAHEBHOI NPaKTUKOM OBLLMHBI, KaK, Hanpumep,
06bIYHast NpofaXa MECTHBLIMU PeMECTIEHHMKAMU KOMWiA BbIPaXKEHMI (orbkiopa B
MaTepuanbHoii dopme?.

O6bIyHOE NpaBo M npoueaypbl

KOpugunyeckun cnosapb bnaka aaet crneayouee onpegeneHe obblMHOMO Npaea: «npaeo,
OCHOBbIBaloLLieeCsl Ha 0bblYasAx, KOTOPbIE NPUHSATLI B KAYECTBE 3aKOHHbIX TPeOoBaHWIA UK
o6a3aTenbHbIX NpaBun NoBeAEeHUS; NpaKTMKa 1 BEPOBaHMS, KOTOPbIE CTOMb XU3HEHHO
HeobX0ANMbI U MPUCYLLM YaCTU coLnarbHO-3KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCATCS TakK,
Kak ecnu bl oHKU 6bIIM HopMamm npasa». OBbIYHOE NPaBO TaKXKe onNpeaereHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLUMMbI 1 60ree KOHKPETHbIE HOPMbI UNW Npasuna,
KOTOpblE COXPAHSAIOTCA U NepefarnTcs B YCTHOM hOpME U NMPUMEHSIIOTCS YYpeXaeHNs MU B
pamkax OOLLUMHbI B LEnsX BHYTPEHHEN perfnameHTauum nnm pykoBoactasa BCEMU acrnekTamm
XN3HU» >, DOPMbI, B KOTOPbIX BOMMOLLEHLI HOPMbI 0BLIYHOTO NpaBa, OTANYAITCS APYr OT Apyra.
Hanpumep, 3akoHbl MOryT BbiTb KOOUPULNPOBAHHBIMU, MUCbMEHHBIMU UMW YCTHBIMU, YETKO
BblIpaXXEHHbIMW NN UCMIOMHSAEMbIMU HA OCHOBE TPagULMOHHOM NpakTukn. ELle oguH BaXHbIN
3IEMEHT 3aKmyaeTcs B TOM, AENCTBUTENBHO M 3TK 3aKOHbI MPU3HAOTCA «ohmumnanbHO»
HauMOHanbHbIMM CUCTEMaMM NpaBa CTPaHbl, B KOTOPOW HAaXOAMTCS O6LMHaA, n/unu cBa3aHbl ¢
aTuMM cuctemamu. Peliarowinm hakTtopom B onpeaerieHum Toro, UMeT N HekoTopble
obblyan cTaTyc 3akoHa, SIBMSETCH TO, CUMTAET N NX 06LMHA pUANYECKM 00s3aTenNbHbIMMY,
NI OHM NPOCTO OMUCHLIBAIOT pearbHYO MPaKTUKy.

Hopmbl 06bIYHOrO NpaBa KacarTCst MHOMMX acnekToB XNU3HM obLwmnH. OHK onpefenstoT npasa u
006513aHHOCTN YNEHOB OOLMHBI B OTHOLLEHUWN BaXHbIX aCMEKTOB X XKMU3HU, KyNbTypbl U
MUPOBO33PEHNS: HOPMbI OOLIYHOIO NpaBa MOryT KacaTbCA UCNONb30BaHNS NPUPOAHBIX
pecypcoB 1 AoCTyna K HUM; npaB 1 0693aHHOCTEN B OTHOLLEHUN 3eMefb, BOMPOCOB
HacneaoBaHUS U UMYLLECTBA; NPaKTUKW YXOBHOW XXU3HU; COXPaHEHUS KyINbTypHOro Hacneaus

2 TunoBble NONOXEHMS ANSA HAaUMOHamNbHbIX 3akoHoA4ATeNbLCTB 00 OXpaHe BblpaXxeHun gosbKiopa oT

HEe3aKOHHOTrO UCMOMb30BaHWA U APYTMX HAHOCALWMX yiepb aencTeui, 1982 r., nyHkT 42 yactm ll.
[MpaBa Ha oxpaHy TPaAMLMOHHBIX 3HAaHWI: NOCNEeACTBUS NPUMEHEHUSI HOPM W NPaKTUKN 06bIYHOIO NpaBsa,
CeMuHap-npakTykym no Bonpocam nraHMpoBaHus Hay4HbIX uccnegosanui, Kycko, Mepy, 20-25 mas 2005 r.
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N CUCTEM 3HaHUI, a TaKkKe MHOTUX APYrx Bonpocos’. BbiCKasbiBarock MHEHWE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI Ha 00blYasX KOPEHHbIX HAPOAO0B, KOTOPbIE NPAKTUKYIOTCS
TPaAMLUMOHHBIMW OBLLMHAMK, @ TaKkKe COMPSYKEHHBIMU C HUMWM MECTHbIMU CaHKLMSIMK 3a
HapyLleHWe 3TUX HOpM. BOonbLIMHCTBO NpaBusl, COCTaBMSAOLWMNX HOPMbI 06bLIYHOMO NpaBa,
MUCbMEHHO He 3ahMKCUPOBaHbI 1 HE ABMSOTCA eAUHbIMU A1 Pa3NUYHbIX 3THUYECKUX rpynn.
Pasnuuns mexagy HopMamm 06bIYHOMO NpaBa STHUYECKUX MPYMN MOXHO 0ObACHUTL TakuMM
dakTopamu, Kak s13blK, 6rIM30CTb MECT NPOXMBAHUS, MPOUCXOXAEHWE, UCTOPUSI, coLmaribHas
CTPYKTypa u 3koHOMMKa. OBbIYHOE NpaBo He CTaTUYHO, a AMHAMUYHO, ero nNpasuna BpemMsi oT
BPEMEHMN MEHSIIOTCS, OTPaXKas M3MEHEHUS B COLIMANbHBIX N SKOHOMUYECKMX YCroBMAX .

B psine paboumnx gokymeHToB MKIP ynomuHaoTcst HopMbl 0GbIYHOMO Npasa 1 npoueaypsbl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU OSMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbLIX BbIPAXXEHMWIN KyNbTypbl.

OGbI4yHasA NpakTuKa

O6blyHas NpaKTka MoXeT BblTb onpeaeneHa Kak AesiTeNbHOCTb U BUAbLI UCMOMb30BaHUs,
KOTOpble PerynuUpyoT U HaNPaBMSAT Pa3NUYHbIE aCMeKTbl KU3HM 0BLLMHLI. OBblyHas NpakTuKa
yKOpeHeHa B OBLLMHE U NPOSIBMSIETCS B €€ Xu3HeaesTenbHocTU. Ee Henb3si BocnpUHMMaTh Kak
OTAEnNbHbIN KOAUMULIMPOBAHHDIA «3aKOH» Kak TakoBOMN 2,

Basa AaHHbIX No cornaweHusM o 6uopasHoob6pasnmn, CBA3aHHbIM C AOCTYNOM U
COBMECTHbIM NMOJfIb30BaHMEeM Bbirogamu

basa gaHHbix BOMC no CornaweHnunsam o buopasHoobpasnm, CBA3aHHLIM C JOCTYMNOM U
COBMECTHbIM MOfb30BaHNEM Bbirogamu, NpeacTaBnseT cobon aMeKTPOHHY OHNMAaNHOBYHO
KONMMEKLMIO «PYKOBOACTB MO KOHTPAKTHOW NMPaKTUKe, PyKOBOOSALLMX MPUHLUUMOB U TUMOBbLIX
NOoXXeHW B 06nacTn MHTennekTyanbHOM COOCTBEHHOCTH AN UCNOMb30BaHUA B KOHTPAKTHbIX
cornalleHmnsax o JOoCTyne K reHeTUYeCKUM pecypcam U COBMECTHOM MOSfb30BaHUKN BbIrogamu, €
y4yeToM 0coBOoro xapakrepa u noTpebHOCTEN pasnnyHbIX 3aMHTEPECOBAHHbLIX CTOPOH,
pa3fMYHbIX FTEHETUYECKMNX PECYPCOB U pasnuyHbIX hopm nepenaydn B pasnmyHbix cepax
NONMTUKM B 061acTh reHeTMYECKNX pecypcoB»>®. B kauecTse cpeacTBa co3AaHNs NoTeHumuana
OHa HanpasneHa Ha obecneyeHne NHPOPMaLMOHHBIX PECYpPCOB Ans TeX, KoMy TpebyeTca
NMOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NpakTMkn B obnactn NC, goctyna nu cCOBMECTHOro
NCNONb30BaHNA BbIrog, U reHeTUYECKUX PECYPCOB, a B KA4eCTBe aMnupuyeckon 6asbl oHa
npegHasHaveHa cogencteoBaTh paspabotke B BONC pykoBogALWMX NPUHLMNOB MO AOCTYNY K
rEHeTUYECKM Pecypcam 1 COBMECTHOMY MOMb30BaHMIO BbIrogamm®,

HDepuBar

B nyHkTe (e) ctatbu 2 Hazolickoz2o rnpomokona peaynuposaHusi 0ocmyra K 2eHemu4yeckum
pecypcam u coO8MeCMHO20 UCMOb308aHUS Ha cripagednueoll U pagHol OCHO8e 8bI200 oM UX

0 MpoekT ookymeHTa No BonpocaM, KacarLlumcs 06bI4HOTO NpaBa U MHTeNNeKTyanbHo co6CTBEHHOCTM —

AVCKYCCMOHHBIN MaTepuan Bepcus — 3.0 (gekabpb 2006 r.).

www.wipo.int/tk/en/consultations/customary law/index.html.

Mon Kypyk, «AdpukaHckne Hopmbl 06bIMHOTO NpaBa U oxpaHa donbknopas, Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,

25 April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, O6bI4HOE NMpaBo M cUCTEMA MHTENNEKTYarnbHOM COOCTBEHHOCTU NMPUMEHUTENBHO K OXpaHe
TPaaWLIMOHHBIX BbIPAXXEHWUI KyNbTYpbl U TPAOULMOHHBIX 3HAHUIA — AUCKYCCUOHHBIA MaTepuan — Bepcust 3.0
(oekabpb 2006 r.), 4OCTYNEeH B OHNANHOBOM PEXMME MO afpecy:
http://www.wipo.int/export/sites/wwwi/tk/en/consultations/customary law/issues-revised.pdf.

Cwm. gokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; oHnariHoBas 6a3a AaHHbIX AOCTYMHA Ha:
http://www.wipo.int/tk/en/databases/contracts/index.html.

. CM. nokymeHT WIPO/GRTKF/IC/17/INF/11.
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npumeHeHusi kK KoHeeHyuu o 6uonozuyeckom pazHoobpasuu (2010 r.) npuBefeHo creaytoLliee
onpeneneHve: «aepueaT» 03Ha4YaeT eCTECTBEHHO BCTpevaroleecs BUoXxmmmyeckoe
coeviHeHve, SABMSAOLLEECs pe3ynbTaToM reHeTUYEeCKON IKCIpPeccum un metabonuama
BU1ONOrMYECKNX UMK FeHETUYECKMX PECYPCOB, AAXe €CMN OH He COAePXUT

(PYHKLMOHAMBHbBIX €AMHWL, HAacNeOCTBEHHOCTMY .

B nyHkTe 2 (b) ctaTtbn 1 gokymeHTa «Bknag cTpaH-eAMHOMBILLNEHHMWL, B Lienn 1 NpUHLKMbI
OXpaHbl reHeTUYECKMX PeCYpPCoB U NpeaBapuUTenbHbIN NPOEKT CTaTen N0 OXpaHe reHeTUYECKNX
pecypco» (WIPO/GRTKF/IC/19/11) npuBegeHo crnegytowiee onpeaeneHne TepmuHa
«aepvBaT»: «BnoxmMmmnyeckoe coeguHeHne, ABNSIOLLEECS pe3yrnibTaTOM reHeTUYEeCKOon
akcnpeccun nnm metabonmama GMoNorM4YeCcKMX UM reHeTUYECKNX PECYPCOB, AaXe ECNN OH He
COOEPXUT PYHKLMOHAMNbHbIX €ANHUL, HACITEACTBEHHOCTUY .

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOU3BOAHBIE NPOU3BEAEHNSI» OTHOCUTCA K NepeBoaam,
agjanTtaumsam, My3blkanbHbIM apaHXUpoBKam 1 ApYrum nepegenkam paHee cyecTBOBaBLUMX
Npoun3BeAEeHN, KOTOPbIE B COOTBETCTBUM C NMYHKTOM 3 cTaTbh 2 bepHckoli KoHeeHuuu 06
oxpaHe fiumepamypHbIX U XyQoxxecmeeHHbIX rpouseedeHul (1971 r.) oxpaHaoTCa HapaBHe ¢
Taknummn npomssegeHnsimm 6e3 yuiepba npaBam aBTopam paHee CyLeCTBOBaBLUNX
npousBeaeHnii>. OTOT TEPMUH MHOTAA UCNONb3yeTcs B 6onee LMPOKOM 3HaYeHUn 1
oxBaTbIiBaeT KOMNUNALUN/COOPHNKN NPOM3BEOEHNIA, OXPaHAEMbIX B COOTBETCTBMU C MYHKTOM 5
cratbun 2 KoHBeHUMK, (a Takke nyHkToM 2 ctatbh 10 CoeanaweHus BcemupHoU mopaosoli
opearusayuu (BTO) no mopaosbim acriekmam npas uHmersnnekmyarnbHolU cobcmeeHHocmuU
(1994 r.) (Cornawwenus TPUMC) u ctatben 5 [Jozosopa BOUC no asmopckomy ripagy (1996 r.)

(BAM))™.

B 3TOM cMbICre TEPMUH «MPOM3BOAHOE NMPOU3BeSeHUEe» BKNOYaEeT KOMMUNALUN OAHHbIX UMK
WHbIX MaTepuraroB B MallMHOYNTAEMOW U nHon bopme, nNpeacraensaiowme codom no
noabopy 1 PacnonoXeHNIo MaTepuaros pesynbTaT UHTEeNNeKTyanbLHoro TeopyecTsa’’.
MponsseaeHns, npeacTasnsaoLwmne codbom KOMIUNALMIO NN COOPHUK, OXPaHAIOTCS B
cooTBeTCcTBUM ¢ BepHckoi KoHBeHuen Hapsay ¢ NpouMMM NPOM3BOAHLIMI NPOU3BEAEHNAMU.

JInyHoe HenmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaThL NPaBO TPETbUX NUL, Ha
co3JaHune Npou3BoAHOro npousseaeHus. Moatomy gaxe B criyyae, ecnv no 4OroBopy unu
3aKOHY N1LIO BrpaBe BHOCUTb M3MEHEHMS B MPOM3BeaeHME U UCNONb30BaTb ero Ass
CO3[aHuUsi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATbL BCAKOMY
M3BpaLLEeHNIO NPon3BeaeHUsl, CNOCOGHOMY HaHeCTH yLepb penyTaumm asTopa.

B HekoTOpbIX OPUCANKLMAX ONpeaeneHne Npon3BoaHbIX NpomsseaeHuit 6b1n1o nepepaboTaHo
NPUMEHUTENBbHO K TPAAULNOHHBIM BbIPQXXEHUAM KyIbTypbl. B cOOTBETCTBUM C TUXOOKeaHCKUM
peauoHarsbHbIM Muno8biM 3aKOHOM 06 oxpaHe mpaduyUOHHbIX 3HaHUU U nposeneHul
Kyrbmypbi (2002 r.) 3TO0T TepMUH 0603Ha4aeT nbon pesynbTaT MHTENMNEKTYanbHOro

% MyHkT 3 cTatbn 2 bepHckon KoHseHumun. «lNepeBoabl, agantauny, My3blKanbHble apaHXMpoBKU U Apyrue

nepeaenky nuTepaTypHOro Unu XygoXXeCTBEHHOIO NPOM3BEeAEHUS OXPAHSOTCS HAapaBHE C OPUrMHaNbHLIMN
nponssegeHusamu, 6e3 yuiepba npasam aBTopa OPUrMHaNbHOrO NPOM3BEAEHUSAY.

My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0651acTi aBTOPCKOro npaBa M CMEXHbIX MpaB 1
"moccapwvii TEpMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npasamy», BOUC.

MyHkT 5 cTatbn 2 BepHckor KoHBeHUmW, NyHKT 2 ctatbkh 10 Cornawenus TPUMC, ctatbs 6 [JoroBopa no
aBTOPCKOMY MpasBy.

Cwm. Cam PuketcoH n IxeriH C. TuH30ypr, MexxdyHapoOHOe asmopCKoe rpaso U CMEXHbIE rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 485.
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TBOPYECTBA WU MHHOBALWIA, CO3A1aHHbI Ha OCHOBE WUIN 3a CHET TPAANLIMOHHbIX 3HaHWI UMK
BbIPaXXeHUI KyNbTypbi®®.

MocsAraTtenbcTBO

B cooTeeTcTBMM CO cTaTben 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U
Xy0oxxecmeeHHbIx rnpouseedeHul (1971 r.) TepMuH «nocaratenbcTBo» ob6o3HavaeT yuiepb
4YecTn unu penytauumn astTopa. IATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE SABMSOTCS
haKTUYeCKM n3meHeHmem cO6CTBEHHO NPON3BEAEHUSA NN BMeLwaTenbCTBOM B Hero. OH
obo3HayaeT OENCTBME «B OTHOLLUEHNN» NPOMU3BEAEHUS. TePMUH «MocsratenbCTBO» Obin
ao6aeneH B KoHBeHUMio Ha bproccenbckon KoHdepeHUmnn No NnepecMoTpy C LeNnbio OXBaTUTb
Takoe MCNosib30BaHMe Npou3BeaeHNs, KOTOpoe HaHoCuT yuepb aBTopy. OH OTHOCUTCSA K
cUTyaumaM, Koraa Npov3BeaeHne coobLiaeTca Takum 0b6pasoM, YTo 3TO HaHoCUT Bpes aBTopy .

PaCKprTbIe TPaaAULUNOHHbIE 3HaHUA

«PackpblTble TpagUUNOHHBbIE 3HAHUA» OTHOCATCS K «[TPaAMLMOHHBIM 3HAHUSAM, KOTOpbIe
AOCTYMHbI NMLaM, He SABASIOWNMCS YleHaMy KOPEHHOM UM MECTHOWN OBLLMHbI, KOTopast
paccmaTpuBaeTcs Kak ‘HocuTenb' [TpaauuMOoHHbIX 3HaHU]. Takue [TpaguuMOHHbIE 3HaHUS]
MOryT ObITb AOCTYNHBbIMW ANSA LUMPOKOW NyGnMKK, OCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX JOKYMEHTOB, VIHTepHeTa 1 NpoYMx BUOOB TENEKOMMYHUKaLWUA 1 3anucu.
[TpagnumMoHHbIe 3HaHWSA] MOTYT BbITb PACKPbITbl TPETBMM LM UK NLAaM, He SBMSIOLWMMCS
YfieHaMW KOPEHHbIX 1 MeCTHbIX OOLUH, OTKyAa 6epyT Havano [TpaguumnoHHbIe 3HaHuUs], ¢
pa3peLleHns KOPEHHbIX 1 MECTHbIX OBLLMH 1nn 6e3 oHoro»™*,

B nokymeHTe « CnNmncok n KpaTkoe TEXHUYECKOE MOSICHEHNE PasfnyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumnoHHble 3HaHuay (WIPO/GRTKF/IC/17/INF/9) npuBogntca AONOMHUTENBHOE
06CyXaeHne packpbITbiX TPAOULUMOHHBLIX 3HAHWUIA 1 HEePaCKPbITbIX TPAANLMOHHbIX 3HAHWIA.

PackpbiTue

CornacHo topugmnyeckomy crioBapto bnaka, «packpbiTve» 03HayaeT BbisiBNieHNe bakToB uUnu
akT nnu npouecc obHapogoBaHMsA TOro, 4To BbINo Hen3BeCcTHO paHee. B cdepe aBTopckoro
npaBa TEPMUH «PaCKPbITME» MOXET 03Ha4yaTb obecneyeHne Toro, YToOb! LIMpoKas nybnvka
BrepBble Nony4una AocTyn Kk npounsseneHnto. MNepeas nybnvkauns nponsseeHns sBnseTcs
OOHOW — HO HE eAVHCTBEHHOW — U3 (DOPM PaCKPbITUS, MOCKONbKY PacKpbITUE NPON3BEAEHUN
MOXEeT TaKke NPoucxoanTb NyTemM AeNCTBUN, HEe CBSA3AHHbIX C KONUPOBAHMEM, HanpuMmep nyTem
NyGMNUYHOrO NCMOMHEHUS 1 NepeaaYn B acoup no nposogam®. B COOTBETCTBUM C HOPMaMK
MeX4yHapo4HOro aBTOPCKOro npaesa Npu3HaHWe Takoro npasa He ABNSeTcs 06a3aTenbHbIM.

B bepHckol KoH8eHUUU 06 oxpaHe numepamypHbIX U XyO0XeCme8eHHbIX npou3eedeHull

(1971 r.) roBopuTCst 06 UCNONB30BaHWMM NYONMYHO PACKPbIThIX MPON3BEAEHUN B KOHTEKCTE
MCKMIOYEHWIA, MPU 3TOM aBTOP MMEET NPaBo PacKpbiTh OBLLECTBEHHOCTM CBOE npousseaeHne™.

%9 TuxookeaHcKUiA perMoHanbHbI TMNoBOK 3akoH oT 2002 r. 06 oxpaHe TpaaULMOHHBLIX 3HAaHUI 1 MPOSIBIEHWI

KynbTypbl, 4acTb |. 4.

Cam PuketcoH u xenH C. MH3bypr, MexdyHapoOHOEe agmopcKoe npaso U CMEXHbIe Npasa — 8 paMKkax U 3a
pamkamu bepHckol KonseHuyuu, Oxford, Vol. ., p.603.

ChMCOK 1 KpaTKoe TEXHUYECKOE MOSICHEHME PasNnNYHbIX POPM, B KOTOPbLIX MOXKHO HANTW TpaguUMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 npunoxeHus.

My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa Y CMEXHbIX Npas,
agMUHMCTPaTUBHOE yrpaBneHne KoTopbiMu ocyulectensaet BONC, n Moccapvii TEpMUHOB NO aBTOPCKOMY
npaey U CMeXHbIM rnpasam», CTp. 282.

Ctatbu 10bis n 11. Cm. Takke Cam PukeTtcoH u xenH C. MmH30ypr, MexdyHapoOHoe asmopckKoe rnpaso u
CMeXXHble rfpasa — 8 paMkax u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 614.
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B cooTtBeTCTBUN C onpegeneHHbiIMn HaunoHalribHbIMMU 3aKOHaMKM «npaBO Ha PaCKpbITUE»
ABnaeTca NMNYHbIM HeMyLLeCTBEHHbIM MpPaBOM.

Tpe6GoBaHus 0 pacKpbITUM

PackpbITe SIBNSETCA YacTbio NOrMYeckoro 060CHOBaHNS NaTEHTHOro 3akoHoaaTenscTea™.

B cooTeeTcTBMM CO cTaTben 5 [Joeogopa o nameHmHou koonepayuu (PCT) nateHTHOe
3aKOHOAATENbCTBO HanaraeT Ha NaTeHTHbIX 3asBuTenen obLiee 0653aTenbLCTBO «PacKpbigamb
u3obpemeHusi 30CMamoy4YHO SICHO U MOJIHO, YMobbI U3obpemeHue Mo2sio bbimb
ocyuwecmerneHo crieyuanucmom 8 daHHoul obnacmu». OpgHako «TpeboBaHMe O pacKpbITUMY
Mcnonb3yeTcsi B NocneaHee Bpems B kKa4ecTse obLero TepMmHa NpUMEHNTENbHO K pedhopmam,
KOTOpblE MPOMN30LLNM B MATEHTHOM 3aKOHOAATENbCTBE Ha PErMOHANIbHOM Wi HALMOHANIbHOM
YPOBHE, 1 NpeafioKeHNaM 0 peddopMMPOBaHMN MEXAYHAPOLHOIO NAaTEHTHOro
3aKoHo4aTenbCTBa, KoTopble ByayT KOHKPETHO HanaraTb Ha NATEHTHbIX 3asBUTENEn
00653aTENBbCTBO pacKpbiBaTb HECKOIBKO KaTeropui MHpopmMauum, KacarLencst TpPaauuMOHHbIX
3HaHWIM U/ rEHETUYECKUX PECYPCOB, KOr4a OHM UCMONb3YyloTCsA B pa3paboTke n3obpeteHus,
NPUTA3aHNEe Ha KOTOPOE COAEPXKUTCS B NAaTEHTE UMW 3asiBKe Ha NaTeHT .

B OTHOLLIEHMM METOA0B PaCKPbITUSI, OTHOCSLLMXCA K FTEHETUYECKUM pecypcam U TpaanULNOHHbLIM
3HaHWUSIM, BbINM PACCMOTPEHbI TP LLUMPOKMUE PYHKLNN:

- packpbITMe NoObIX rEHeTUYECKUX PECYPCOB/TPAANLMOHHBLIX 3HAHWI, 4eNCTBUTENBHO
MCMONb30BaHHbIX B X0e CO34aHusi n3obpeTeHus (onucaTenbHas yHKUUA UK PYHKLUS
NPO3paYHOCTUN, OTHOCSLLMECS K CAMUM FreHeTUYECKUM pecypcam/TpaauLMOHHBIM 3HaHUSIM
N K UX B3aUMOCBSI3U C U300peTeHnEM);

- pacKpbITMe AENCTBUTENBHOIO NCTOYHUKA FrEHETUYECKUX PECYPCOB/TPpaaNLIMOHHbIX
3HaHWUI (PYHKUNSI PACKPbITUS MPOUCXOXOEHUS, OTHOCSILLASAICS K TOMY, FAe NofyYeHbl
reHeTUYecKkme pecypchbl/TpaanLMOHHbIE 3HAHMS) — 3TO MOXET KacaTbCs CTPaHbI
nponcxoxaeHus (pasbscHUTb, B COOTBETCTBUM C KakoW topucamkumen bbin nonyyeH
MCXOAHbIN MaTepuan), unu 6onee KOHKPETHOTO MECTOHAXOXAeHMS (Hanpumep, Ans
rapaHTUM TOro, YTO AOCTYN K FEHETUYECKMM Pecypcam BO3MOXEH, YTO rapaHTUMpyeT
BO3MOXHOCTb NMOBTOPEHWUSI UMW BOCNPOU3BEAEHNS N300peTeHNs); 1

- obecneyveHne obsa3aTenbCTBa UK foKasaTenbCTBa NpeaBapuTesibHOro
Nofy4eHHoro cornacus (pyHKUMst cCobnoaeHns, OTHOCALLAACA K 3aKOHHOCTKU AoCTyna K
reHeTM4eckMM pecypcam/ TpaanUMOHHBIM 3HAHMAM) — 3TO MOXKET NoBneYb 3a cobow
AOKa3blBaHNE TOrO, YTO FEHETUYECKME PECYPChI/TPAANLMNOHHBIE 3HAHUS, UCMONb30BAHHBIE
B M306peTeHMm, Obinn NONy4YeHbl U UCNONb30BaHbl B COOTBETCTBUN C 3aKOHOAATENBLCTBOM,
NPUMEHNMOM B CTpaHe NPOUCXOXOEHUS, UM B COOTBETCTBMU C YCITOBUSMU 1N0OOro
cneumnanbHOro corfnalleHusl, B KOTOpOM OTMEYEHO npeaBapuTenbHoe 060CHOBaHHOE
cornacue, unu gokasblBaHMe TOro, Y4To nogaya 3asiBKu Ha NaTeHT Obina ocyLlecTBneHa B
COOTBETCTBUM C NPeABapuUTeNbHLIM 060CHOBaHHLIM cornacuem™.

Mo npeanoxeHunto KoHdepeHunn CtopoH KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.)
MKI'P nogrotoBun TexHuyeckoe uccrieioBaHme no 3Tomy BONpocy, a Takke nccrnegoBaHme
BOMPOCOB B OTHOLLEHNN B3aUMOCBA3M MeXAy OOCTYNOM K FeHETUYECKMM pecypcam m

44

5 Cwm. pokymeHT WIPO/GA/32/8, cTp. 32 npunoxeHus.

B oTHOLWEeHUN gononHuTensHom nHdopmaumm cM. gokyMmeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus | n
6a3y AaHHbIx OTaena T3 No HauMoHanbHbLIM U PerMoHasibHbIM 3aKOHOAATENbHLIM Mepam B NAaTEHTHOM
3aKkoHogaTenbCTBe, AOCTYNHYO Ha: http://www.wipo.int/tk/en/laws/genetic.html.

Cwm. TexHuueckoe nccnegosaHne BONC oTHocutenbHO TpeboBaHU NO packpbITUO MHopMaLMu,
OTHOCSILLEICS K TeHETUYECKUM pecypcam U TPaaMLMOHHBLIM 3HaHWsAM, ny6nukaumns BONC Ne 786(E), cTp. 65.
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TpeBoBaHVSMM O PACKPbLITUM B 3asiBKaxX Ha NOMyyYeHWe NpaB UHTeNNeKTyarnbHoi COBCTBEHHOCTMY,
koTopble 6binv npegoctasneHsbl KonseHumun®'.

MKI'P noctynun pag npeanoxenun. [Mpeanoxenune LLsenuapum HanpaBneHo Ha BBeAeHne
TpeboBaHus 0 packpbiTum B [Jozoeop o nameHmHoul koonepauyuu (PCT), koTtopoe 6yaet
NPUMEHATBLCA K MEXAYHapPOAHbIM U HAUMOHamNbHbIM 3asiBkaM 1M TpeboBaTb OT NATEHTHbIX
3asBUTeneit packpbITUS UCTOYHMKA FreHETUHECKUX PECYPCOB /MM TPAAMLIMOHHBIX 3HAHUIN™,
MpepnnoxeHne EBponenckoro corsa n ero rocygapcTB-YeHOB BKIoYaeT 0653aTensCTBO No
BbINOSIHEHMM 065a3aTenbHOro TpeboBaHMA pacKkpbiBaTb CTPAHY MPOUCXOXAEHMSA NN UCTOYHUK
reHeTMYeCKMX PecypcoB ANd MexXayHapoaHbIX, PermMoHanbHbIX U HaUMOHaNbHbIX 3asBOK Ha
natenTbl®. Mpeanoxenne, npeacrasneHHoe ApUKAHCKON rpynmnoii, OCHOBAHO Ha
npennoxeHusx Leenuapum n EBponenckoro corsa 1 BKIOYaeT Takke BBeAeHne
MeXAyHapo4HO NPU3HAHHOro cepTudmkaTa 0 COOTBETCTBUM TpeboBaHMAM, NPEAYCMOTPEHHOro
Hazolckum npomokonom pezynupogaHusi docmyrna K 2eHemu4yecKumM pecypcam u
COBMECMHO20 UCN0/Ib308aHUs Ha cripasednueoli U pasHoOU OCHO8e 8b1200 OmM UX MPUMEHEHUs
k KoHseHuuu o 6uonoauyeckom pasHoobpasuu (2010 r.)*°. MpeanoxeHve cTpaH-
€MHOMBbILUNEHHUL, KacaeTcs 0ba3aTenbHOro TpeboBaHMs O PacKpbiTUK B 3asiBKE Ha NOryYeHune
npaBa UHTeNMeKTyanbHOM CO6CTBEHHOCTN MH(POPMaLMKN O 3a4ENCTBOBAHHbLIX rEHETUYECKNX
pecypcax, X AepMBaTOB U CBA3AHHbIX C HUMU TPAAMLUMOHHBIX 3HaHMAX. Takas nHdopmaums
AOMKHA BKNOYaTb CTPaHy NPOUCXOXAEHMS U UCTOYHUK, AOKa3aTeNbCTBO MOMyYeHNs
npeaBapuTenbHOro 060CHOBaAHHOIO cornacus, 4oka3aTenbCTBO COBMECTHOMO Nofb30BaHUs
BbIrO4amMn Ha OCHOBaHWUWN B3aMMOCOIIaCOBaHHbIX YCNOBWI, @ TakKe NMUCbMEHHYIO UM YCTHYHO
NHOpPMaLMIO, KOTOpas MO3BOSINT OCYLLECTBUTbL MOUCK N AKCNEPTU3Y 3a8BKN HaA MONyYeHne
npaBa UHTEMMNeKTyanbHON CoBCTBEHHOCTH .

BNV NPeanoXKeHbl anbTepPHATUBHbIE MEXaHU3MbI B OTHOLLIEHUM TPeBOBaHWIi O PaCKPLITUN.
Ewe ogHa mexxayHapoaHas HuumMaTuBa B OTHOLIEHUN TpeboBaHNst O packpbiTUn —
npegnaraemas ctatbs 29bis CoanaweHusi BcemupHol mopaoegol opaaHu3auyuu (BTO) ro
mopa0o8bIM acriekmam rpas uHmersnnekmyansHolu cobecmeeHHocmu (1994 r.) (CornawweHns
TPUMIC), npeanoxeHHas Ans obCyxaeHns pagom cTpaH>,

[JoKkymeHTUpOBaHue

B Okcdhopackom crioBape aHrMnCKoro sidblka CoaepXuTca cnegyrowee onpegeneHune
AOKYMEHTMPOBAHMSA: HAKONNEeHue, Knaccudukaums 1 pacnpocTpaHeHne nHdopmawmu;
cobpaHHbI B Xoae aToro matepman. [JOokymMeHTUpoBaHue TPaaULMOHHBIX 3HAHUA MOXET
BKMOYATb UX 3anucb, permctpaumto, potorpadmpoBaHue unm BOCNPOM3BEOEHMNE HA NITEHKE —
BCE TO, YUTO coaepxuT B cebe anemeHT prkcnpoBaHms TPagUUMOHHBIX 3HaHWIA TakuM obpasom,
YTO OHM COXPaHATCA N MOryT ObiTb AOCTYNHBIMW ANS APYIUX UL C LENbIO UX MO3HAHWUS.
[loKkyMeHTMpOBaHME OTNNYAETCA OT TPaAULMOHHbBIX CNOCOBOB COXpaHEHUS Y nepeaayvv 3HaHumn
W TPAANLIMOHHBIX BbIPAXEHUI KyNbTypbl B paMkax obLmHbI>.

47 TexHuyeckoe ncenegosaHne BONC oTHocutensHO TpeboBaHuii No packpbITUIO MHOPMaLMn, OTHOCALLENCS K

reHeTM4eCKNM pecypcam 1 TpaauLMOHHBIM 3HaHuAM nybnukaumns BOUC Ne 786(E); WIPO/GA/32/8
(«NccnepoBaHve Bonpoca B OTHOLLUEHUNM B3aMMOCBSI3N MeXAy JOCTYNOM K reHeTUYECKUM pecypcam U
TpeboBaHUSAM PacKpbITUSA B 3asiBKax Ha NOMy4YeHne npaB UHTENNeKTyanbHon cobcTBeHHOCTMY ), 2005 T.

8 Cwm. gokymeHT WIPO/GRTKF/IC/11/10 (MpeanoxeHue Wsenuapun) u gokymeHt WIPO/GRTKF/IC/16/6,
npunoxexue, ctp. 13.

49 Cwm. gokymeHT WIPO/GRTKF/IC/8/11 (Mpeanoxexue EC) n pokymeHt WIPO/GRTKF/IC/16/6, npunoxeHue,
cTp.14.

50 [okymeHT WIPO/GRTKF/IC/17/10, cTp. 2 npurnoxeHust

51 HokymeHT WIPO/GRTKF/IC/19/11, cTtaTtba 3.

52 OokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTMBHOE NpearnoXeHue).

>3 [okymeHT TN/C/W/52.

> Pestome 1 BBEAEHNE B MHCTPYMEHTapWIA MO YNpaBneHno MeEXaHU3MaMm1 BIVUSIHUS MHTENNEKTyanbHOM
COBGCTBEHHOCTU NPY [OKYMEHTUPOBAHUN TPAAULMOHHbBIX 3HAHWUIA U FEHETUYECKMUX PECYPCOB, LOKYMEHT
WIPO/GRTKF/IC/5/5.
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[lokymeHTMpoBaHve nmeet ocoboe 3Ha4eHne, NOCKONbKY HepeaKo OHO ABMNSEeTCA CPeaCcTBOM, C
MOMOLLIbIO KOTOPOrO MOAM 3a NpegenaMy TPaauLMOHHOIO Kpyra nony4atoT AOCTym K
TPaAULIMOHHBLIM 3HaHMAM . B gokymeHTe «CrcoK 1 KpaTkoe TEXHUYECKoe NosicHeHne
pasnuyHbIX POpM, B KOTOPLIX MOXHO HaWTU TPAAULMOHHBIE 3HAHUA»
(WIPO/GRTKF/IC/17/INF/9) npuBogutcs 4ONONHUTENbHOE 06CYyXAeHNEe JOKYMEHTUPOBAHHbIX
TPaAVLMOHHBLIX 3HAHUN N HEAOKYMEHTUPOBAHHbLIX TPAAULMOHHbLIX 3HAHUN.

CnpaBeanuBoe BO3HarpaxneHue

CnpaBegnueoe Bo3HarpaxaeHue o3HavaeT BOo3HarpaxaeHue, BbinnaynsaemMoe 3a
onpegeneHHble 4eNCTBUS, KOTOpble Bblny OCYLLECTBIEHbI B OTHOLLEHUN NPOU3BEAEHNS NN
06beKTa CMeXHbIX NpaB, B CYMME U Ha YCNOBUAX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYECKME CTaHgapPThl B Criyvae, ecnu Brnagenew
aBTOPCKOro npaea U CMEeXHbIX NpaB NPeAoCTaBUN paspeLLeHne Ha OCyLLECTBNEHNE 3TOro
aencteus. Takoe Bo3HarpaxkaeHue obbl4HO BbIMaynBaeTcs B Cny4yasx, korga
MMYLLLECTBEHHbIE NMPaBa CBEAEHbI K NpaBy Ha Bo3HarpaxaeHune (1 B LLenoM NpUMEHSI0TCA Ha
OCHOBaHWW Heo6pOBOMNbHOIM NuLeH3nn)*®. [Jozogop BOMC no ucrnonHeHusiM u gpoHozpammam
(1996 r.) (ON®D) B nyHKTE 1 cTaTbk 15 NnpegycmaTtpuBaeT, YTO UCMOSTHUTENW U NPOM3BOAUTENN
poHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeAIMBOE BO3HarpaxaeHve 3a
NPsIMOE N KOCBEHHOE MCMONb30BaHNe hoHorpamm, onyormMKoBaHHbIX B KOMMEPYECKMX LIENsIX,
Ans 9MpHOro BelaHns nnu noboro coobLleHnsa anst Bceoduwlero ceeaeHnsi. Tem He MeHee
cornacHo nyHkty 3 ctaTtbu 15 no6as Jorosapuearowiasica CTopoHa MOXET OrpaHn4vnTb 3TO
npaBo U — NpKU YCIOBMK, YTO OHa caenaeT OoroBopKy k [JoroBopy — oTka3aTbCs OT €ro
NPUMEHEHUS.

UckniovyeHus

TepMUH «UCKIMOYEHNSI» YCTaHaBNMBaET OrpaHMYeHns Ha UCMNOMNb30BaHNe NPou3BeaEHS,
OXpaHAeMoro aBTOpCcKkMM rnpaBoMm. VIcknoyeHns B NepByto odepeb KacalTcs 4eNCTBUA Mo
OTHOLLUEHMIO K OXpaHSeMbIM anemMeHTam. WHoraa noHATUE «UCKITIOYEHUs» oXBaTbiBaeT
3aKoHofaTenbHble pelleHns (HanpumMep, TEKCTbl 3aKOHOB UMK CyAebHbIX peLleHnit), B
COOTBETCTBMU C KOTOPLIMX MOHOMONWA BNagernbLa nepectaet pacnpoCcTpaHATLCA Ha
onpegeneHHble opUrMHanbHble NPou3BeAEHNs, OOHAKO B LIENTIOM 3TO OTHOCUTCS K
onpegeneHnio Toro, Kakne Buabl NCNOMNb30BaHMSA OXPAHAEMbIX 3N1eMEHTOB He TpebyoT HU
Bblaun pa3peLLeHus], H1 BbiNnaTkl BosHarpaxaeHna®’. B GepHckol KoHgeHyuu 06 oxpaHe
niumepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHut (1971 r.) npegyCMOTpeHO NpUMeHeHne
TPeXCTyneH4YaTon NpoBepKM ANA onpeaeneHns BO3MOXHOCTU paspeLLeHNst UCKIIOYEHWI:

(i) vcknoYeHne MOXET pacnpPOCTPaHATLCA MWL Ha onpeaeneHHble ocobble cryyau;

(ii) ncknYeHne He OOMKHO NPOTUBOPEYUTL HOPMaribHOMY UCMOMNb30BaHWIO NPON3BeaeHUS U
(iir) 05I£;|O He AOMKHO yLeMnsiTb He0BoCHOBaHHLIM 06Pa30M 3aKOHHbIE MHTepeChl BnagensLues
npas™.

%5 OT4yeT 06 MHCTPYMEHTapun no ynpasneHno MmexaHmamamum BnmaHnA MHTeﬂﬂeKTyaﬂbHOVI cobcTBEHHOCTH npu

AOKYMEHTUPOBaHUM TPaaNLMOHHBIX 3HaHWI U reHeTnyecknx pecypco (WIPO/GRTKF/IC/5/5), cTp. 4
NPUNOXEHUS.

My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa M CMEXHbIX Npas,
agMUHMCTPaTUBHOE yrnpaBneHne KoTopbiMu ocyulectensaet BONC, n Moccapvii TEpMUHOB NO aBTOPCKOMY
npaBy M CMEXHbIM MpaBam».

WccnepoBaHue «MckntoveHns 1 orpaHnyYeHnst B aBTOPCKOM MpaBe Y CMEXHbIX MpaBax», NOAroTOBIIEHO
Mbepom CupuHennu, WCT-WPPT/IMP/1, 1999 r., “Tp. 2,

MyHkT 2 cTatby 9.
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BbipaxeHue gencremem

«BblpaxeHust JeiiCTBNEMY O3HaYaeT BbipaXeHUs NOCpeacTBOM Tena Yenoseka™. OHM MoryT
BKIOYATb HAPOAHbIE TaHLbl, ApamMaTypruo U XyaoXeCcTBeHHbIe (DOPMbl 06PSIA0B U He
HY)XOaloTCS B BOMJIOLLEHNM B MaTepuanbHo hopme, Hanpumep, B Xopeorpagunyeckoi

60
3anucu’".

BbipaxeHus conbknopa

B Tunoebix nonoxeHusix BONC-FOHECKO (1982 r.) «Bblpa)keHUs1 PonibKnopay o3HavaroT
Npou3BeAEHMS, COCTOSALLME NX XapaKTEPHbIX 3NEMEHTOB TPaAMULNOHHOTO KyNbTYPHOro
Hacnegus, paspaboTaHHbIX U COXPAHEHHbIX OOLLMHOM CTpaHbl NN OTAENbHBIMU €€
NPeAcCTaBUTENAMMU, OTPAKAKLUNX TPAAULMNOHHBIE XyO0XKECTBEHHbIE YasiHUSI TakoW OOLLUHbI, B
YaCTHOCTH:

(I) YCTHbl€ BblpaXXeHWnA, B HaCTHOCTU HapoAHble CKa3aHuA, HapoaHaA Nnoa3nAd 1 3aragku;
(II) MYy3blKalibHbl€ BblpaXeHUd, B HaCTHOCTU HapodHble NMEeCHU U MHCTPYMEHTallbHaa MYy3blKa,

(iii)  BbIpaXXeHWs1 AENCTBUEM, B YaCTHOCTU HApO4HbIE TaHUbl, ApaMaTyprus un
XyOoXecTBeHHble (hopMbl 06pSA0B, HE3aBMCKMMO OT TOrO, BOMNSIOLWLEHbI OHM B MaTepuanbHyto
dopmy, Unn HeT; K

(iv) BbIpaxeHus B MaTepuarnsHoi gopme®.

B koHTekcTe MKI'P TepMnHbI «TPaanLMOHHbBIE BbIpaXXeHUs KYNbTYPbI» U «BblpaXKeHUst
donbKiopay» ABMASTCA CUHOHUMUYHBIMU U B3aUMO3aMEHAEMbIMU.

Ex-situ

B oTHoWeHNN onpeaeneHuns «coxpaHeHne ex situ» B ctatbe 2 KoH8eHUUU 0 6UOI02U4ECKOM
pa3Hoobpa3suu (1992 r.) «ex Situ» MOXEeT NMOHMMAaTbCS KaK «KOMMOHEHTbI BUONOrMYecKoro
pa3Ho0bpa3uns BHE NX eCTECTBEHHbLIX MECT OOMUTaHUNAY.

Hob6pocoBecTHasA NpakTuKa

BblpaxeHune «gobpocoBecTHasa NpakTuka» UCNonb3yeTcsl B ONpeaeneHHbIX NOMoXeHMsaX
GepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy0oxXecmeeHHbIX rpousdsedeHud (1971 r.)
B OTHOLLEHUWN UCKIIOYEHUA N3 aBTOPCKO-NPaBoOBOM OXpaHbl (CM. NyHKT 1 ctatbn 10,
KacarLnncs ULMTMPOBaHUs, a Takke NyHKT 2 ctatbn 10, kacatowmnca cBobogHOro
MCnonb3oBaHWs NPoM3BedeHN B 06beme, onpaBaaHHOM NOCTaBIIEHHOW LENblo, B KAYecTBe
unncTpauumn y4ebHoro xapakrepa). [ns onpegeneHns Toro, kakas npakrtmka MoXeT
cunTatbes «4obpOCOBECTHOMY, CneayeT NPUHATL BO BHUMAHWE KPUTEPUM TPEXCTYNEHYaTon
npoBepkun®.

59 TunoBble NONOXeEHMS AN HaUMOHanbHbIX 3akoHoA4aTeNnbLCTB 00 OXpaHe BblpaXxeHun ornbKriopa oT

HEe3aKOHHOrO MUCMONb30BaHNSA 1 APYrMx HaHOCALMX yuiepb aencteun, 1982 r., nyHkT 37.

TvnoBble NONOXEHNSA ANS HaUMOHaNbHbIX 3aKOHOAAaTeNbCTB 00 OXpaHe BbipaXKeHu honbKopa ot
HE3aKOHHOTO MCNOMb30BAHNUS U APYIUX HAHOCALLMX yLlepb aencTemin' nyHKT 37.

TunoBble NONOXEHUS A1 HALUMOHASbHBIX 3aKOHOA4AaTeNbCTB 06 OXpaHe BblpaXkeHWi honbknopa ot
HEe3aKOHHOrO MCNOMb30BaHNSA U APYIMX HAHOCALLMX yLlepb aevrcTeuin, pasgen 2.

My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npaea M CMEXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBsneHue koTopbiMu ocylectenseT BOUC, n moccapuin TepMmMHOB NO aBTOPCKOMY
npaey 1 CMeXHbIM rnpasam», cTp. 289.
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MpaBa dhepmepoB

B ctatbe 9.1 MexdyHapodHozo dozosopa Mpodo8osibCMEeHHOU U CeflbCKOX035UCMBEHHOU
opzaaHusayuu (PAO) o eeHemu4ecKux pecypcax pacmeHull 05 rnpoussodcmea
rnpodoeosibcmeusi U 8e0eHUs1 cefibCKo20 X03slcmea NPU3HaeTCca «TOT OFPOMHbIN BKMaa,
KOTOPbI BHOCAT 1 OyayT BNpeab BHOCUTb B COXPaHEHUE N pa3BUTME FrEHETUYECKNX PECYPCOB
pacTeHui, KOTopble COCTaBNAT OCHOBY 41151 NPOM3BOACTBA NPOSOBONBLCTBUSA U
CenbCKOXO3ANCTBEHHOW NMPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIEe OBLLUNHBI U hepmepbl
BCEX PErMOHOB MM1pa, 0COBEHHO LEHTPOB MPOUCXOXOEHUS U pa3HOOBpasns KynbTyp».

Cratba 9.2 onpeaensieT «npaea hepMepoB» criegytowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KAacatoLWMNXCsl TeHETUYECKNX PECYPCOB pacTeHW Ansi NPON3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS Cenbckoro xo3ancTtea; (b) npaBo Ha paBHONpaBHOE yyacTve B
pacnpeaeneHum Bolrog, nolydaemMbix OT UCMOSb30BaHUS reHETUYECKUX PECYPCOB pacTeHUI
ANS NPON3BOACTBA NPOAOBOSILCTBUSA U BEAEHUS CENbCKOro X03ANCTBA; M (C) NpaBo Ha yyacTune
B MPUHATMM PELUEHU Ha HaLMOHaNbHOM YPOBHE MO BOMPOCaM, CBA3aHHbIM C COXPaHEHUEM U
YCTOMYMBBLIM MCMOSb30BaHNEM rEHETUYECKMX PECYPCOB PacTEHMI A1s NpoM3BOACTBA
NPOAOBONBLCTBMA U BEAEHUSA CENbCKOro xo3ancTea». B ctatbe 2 MexdyHapodHo20 KoOeKkca
rnosedeHus NpodoeoribcmeeHHOU U cefibeckoxossticmeeHHoU opaaHusauyuu (PAO) npu cbope u
rniepedaye 3apodbiwesol rnnasMbl pacmeHul 3TOT TEPMUH onpedenseTcs crnegyowmm
obpasom: «npaBa, BbiITEKAIOLLME U3 NPOLLIIOro, HacTosLero u dyayuwero Bknaga oepmepos B
COXpaHeHue, COBEPLUEHCTBOBAHME M NPEeAOCTaBeHNe reHeTUYECKMX PeCcypCcoB pacTeHUN,
0CODEHHO B LIeHTpax NpoucxoxaeHus / pasHoobpasus. ATu npaea npuHagnexar
MexayHapoaHOMy COOBLLECTBY, BbICTyNnatoLLEMY B Ka4eCTBE JOBEPUTENBHOIO yNpaBnsitoLLEro
B MHTepecax HbIHELWHMX 1 ByayLmnx NOKONeHnn hepmepoB, B Liensix obecneyeHns nosnHom
BbIrogbl ANa oepMepoB M NOSOEPXKKN NMPOSOIPKEHNSA NX B3HOCOB, @ Takke AOCTUKEHUS 0BLNX
uenen MexayHapoaHoro npoekta ®AO No reHeTUYeCKUM pecypcam pacTeHumny.

dukcauusa

CornacHo topugnyeckomy crnosapto bnaka, dukcaumen sBngeTca npouecc unu pesynsrtat
3anmcuK aBTOPCKOro Npomn3BeaeHunsi B ocazaeMon popme. dukcaumsi nponsseneHnsa nnm
06beKTa CMeXHbIM NpaB B MaTepuanbHOW oopmMe (B TOM YMCe XpaHeHMe B NaMsTu
9NEKTPOHHOrO YCTPOMCTBA (KOMNbOTEPA)), AOSMKHA MPOM3BOANTLCSA B AOCTAaTOYHO CTabmnbHOWM
dopme 1 Takum obpa3om, 4ToObl Ha OCHOBE 3TOro Npou3BeAeHNe NN OOBEKT CMEXHbIX NpaB
MOXeET BbiTh BOCMIPUHSAT, BOCMIPOM3BEAEH MK coobLLEH 10 Bceobluero caeaeHna’®®. dukcaums
B MaTepuvansHon bopme He Bcerfa aBnseTcs HeobxoauMbIM YCIOBMEM OXPaHOCNOCOBHOCTH,
opHako bepHckas KoHeeHyusi 06 oxpaHe numepamypHbIX U Xy00XXeCmeeHHbIX rnpou3sedeHul
(1971 r.) npegycmaTpumBaeT, YTO HaLMOHarbHbIM 3aKOHOAAaTENbCTBOM B 0611acT aBTOPCKOro
npasa dukcauus MoXeT BbiTh NpeanMcaHa B kayecTse Takoro ycnosus®. ®ukcauus B
maTepuanbHo hopMe TPaANLMOHHBIX BbIPAXEHWUI KyNbTypbl MOXET CO34aTbh HOBbIE NpaBa
WHTENNeKTyanbHOoM COGCTBEHHOCTM Ha Takyto OMKCaLMIO, 1 3TU NpaBa MOryT ObiTb
HenoCcpeACTBEHHO NCMOMb30BaHbl AN OXpaHbl CaMUX TPALULMOHHbLIX BblIpaXXeHWI KyTnbTypbl —
Takasi cTpaTervsi NCnonb30Banack AN OXpaHbl APEBHEro HacKarnbHOro nckycctaa®.
BbiCcka3biBanocb MHEHMNE, YTO 13-3a UCMOMNb30BaHMSA TEPMUHA «BbIPAXXEHUEY» MOXET
BO3HUKHYTb BrnevaTtrneHme, 6yato Ans oxpaHbl TPAgULMOHHbBIX BbIpaXXEHUIN KyNbTypbl
cyliecTByeT Tpe6oBaHue no ux pukcauumn®.

&3 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,

afMVHUCTPaTMBHOE yNpaBreHne KoTopbiMu ocyllecTensetr BOUC, n Mnoccapuin TepMMHOB NO aBTOPCKOMY
npaey 1 CMeXHbIM npasam»’ cTp. 290.

[yHKT 2 cTaTbun 2°

Teppu AHke, «HecaHKUMOHMPOBaAHHOE BOCNPON3BEAEHME HAaCKarbHOro NCKyccTBa»: TemaTuyeckue
uccrefoBaHust B 06racTv UHTENNEKTYyanbHOM COGCTBEHHOCTU U TPAOULIMOHHbBIX BblpaXkeHuii kynbTypsl, BOUC,
2003 .

Otuet cemHaguaton ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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donbKnop

B cooTBeTCTBUM C onpedeneHnem, cogepxawmnmca B PekomeHdayuu o coxpaHeHuu
mpaduyuoHHoU Kyribmypabl U ¢posibkiopa (1989 r.) OpraHusaumm O6begmHeHHbIX Hauun no
BONpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (unu TpaguumoHHas u
HapogHas KyrbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TpaguUMsX KyNbTYpPHOMoO
coobuectBa TBOPEHWI, BbIP@XXEHHbIX FPYMNON UNn NHAMBUAYYMaMU U NPU3HAHHbIX B Ka4yecTBe
OTPaXXeHWs1 YasiHUn cooOLLLECTBA, €ro KyrnbTYPHOM N CoLManbHONW camMoBbITHOCTY;
PONbKIOPHbIE 06pa3ubl M LLEHHOCTU NepefatoTcs YCTHO, NyTeM UMUTaunmM Unm apyrumm
cnocobamn. Ero chopmbl BKNOYAKOT, B YACTHOCTW, S3bIK, NUTEpaTypy, My3blKy, TaHLbl, UTpbl,
Mucpornoruio, obpsiabl, 0bblvan, pemecna, apxXuTekTypy 1 Apyrme Buabl XyA0XXeCTBEHHOro
TBOpPYECTBa».

[MepBble NOMNbITKA 3KCMAMLUTHOIO yperynmpoBaHnsa BONPOCOB UCMOMb30BaHNSA TBOPEHUI
donbkriopa 6binmn NpegnpuHATLI B paMkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSTbKMX CTpaH
(TyHnca B 1967 1., Bonusun B 1968 1. (NMMLWb B OTHOLLEHUN MY3blKanbHOIo dponbknopa), Yvnm B
1970 r., Mapokko B 1970 r., Armxnpa B 1973 r., CeHerana B 1973 r., Kenun B 1975 ., Manu B
1977 r., bBypyHan B 1978 r., KoT-a’MiByape B 1978 r., 'BMHee B 1980 r., a Takke B TUNoBOM
3akoHe TyHuca 06 aBTOPCKOM NpaBe And pas3BMBaloLNXCA cTpaH B 1976 r.) u mexagyHapoaHoM
aoroBope (paspaboTaHHbin B baHrmn B 1977 r. TekcT KoHBeHUMn 06 AdprkaHCKom
pernoHanbHOM opraHmn3aunm NHTENNeKTyanbHon cobcTBeHHOCTU, ganee «KoHBeHuns APONCy).
Bo Bcex aTux TekcTax npomnsseaeHns oornbkropa paccMaTpmMBalOTCs Kak YacTb KyrnbTYPHOro
Hacneansa Hauun («TPagULMOHHOMO Hacneans», «KynbTYPHOro Hacneansa»;

B Ynnn — «oBLLECTBEHHOrO AOCTOSHMA KyNbTYpbl», NCNOMNb30BaHWE KOTOPOro TpebyeT nnatbl).
Tem He MeHee, MOXXHO NO-pa3HOMY NMOHMMATb 3HaYeHNe TepMUHa «(POnbKNop», B KOTOPOM OH
ynoTpebnserca B aTux TekcTax. BaHbIM aBTOPCKO-NpaBoOBbIM 3f1IEMEHTOM, O6LLMM ANng
NpvBEOEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMK (Kpome
Turioeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXUTCA onpeaeneHns), ABNAeTcs To, YTo
donbknop A4omKeH 6bITb CO34aH aBTOpaMU, YUbs JIMMHOCTL HEUM3BECTHA, HO KOTOpPbIE
NpeanosnioXMTENBHO ABNAIOTCA UMK ABNANUCH rpaxgaHamu ctpaHbl. B KoHeeHyuu APOUC
YyNOMMHAIOTCSA TBOPEHNS «OBLUUHY, @ He aBTOPOB, YTO pasrpaHNyYnMBaeT TBOpEeHUS bonbkopa
OT Npoun3BeaEeHNN, OXPaHAEMbIX TPaANLMOHHBIM aBTOPCKUM npaBoM. B Turnosom 3akoHe
TyHuca onpegeneHune onbknopa AaHo € UCMOSb30BaHNEM 060MX 3TUX anbTePHATUBHbIX
BO3MOXHOCTEN 1 paccMaTpmBaeT OOSbLKIIOP Kak TBOPEHUS «aBTOPOB, KOTOPbIE
NpeanonoX1UTENBHO ABNAIOTCS rpaXkaaHamMn COOTBETCTBYHOLLEN CTPaHbl, UM 3THUYECKNX
obwmH». B cootBeTCcTBUM C 3aKOHOM Mapokko, ONbKNOp OXBaTbiBAET «BCE
HeonybnnkoBaHHbIE MPON3BEAEHMS TAKOro poaay, npu aToM 3akoHbl Arknpa n TyHUca He
OrpaHNYMBalOT OXBaT MNOHATUS «ONBbKIIOP» HeonybnMkoBaHHbLIMU Npou3BeaeHnsiMyu. B 3akoHe
CeHerana npucyTCTBYeT YeTKOE NOHUMaHME NOHATMSA PONbKNopa, Kyaa OTHOCATCA Kak
nuTepaTypHble, Tak N XyAoXecTBeHHble nponsseneHns. B KoxHeernyuu APOUC n Turnosom
3akoHe TyHuca npenyCMOTPEHO, YTO (PONbKMIOP BKIKOYAET U HaydHble paboTbl. BonbLUIMHCTBO
N3 yKa3aHHbIX 3aKOHOB MPU3HAKT «NPOM3BESEHNSA MO MOTUBAM (DOSLKIIOpa» B Ka4ecTBe
OTAENbHOW KaTeropum Nnpov3BeaeHni, Ans UCNosib30BaHNSA KOTOPbIX B KOMMEPYECKUX LensaxX
TpebyeTcst ogobpeHme KoMneTeHTHoro opraHa®’.

PopmanbHOCTb
FOpuanyecknin cnosapb bnaka onpegenset oopmMarnbHOCTb Kak Merkoe npakTnyeckoe

nencTene, KOTOpO€, HECMOTPA Ha ero KaxyLlyrncAa He3Ha4YnTernbHOCTD, 00BbIYHO H806XOD,VIMO
npeanpuHATb Onda JOCTUXKEeHUA onpenesnieHHOro npaBoBOoro pesyrnbrarta. B koHTeKkcTe

67 TunoBble NONOXeEHMS AN HaUMoHanbHbIX 3akoHoA4aTeNbLCTB 00 OoXpaHe Bblpa)KeHMﬁ (bOJ'IbKJ'IOpa oT

HE3aKOHHOMO MCMOMb30BaHNS U APYTMX HaHOCALLMX ywepb aencteui, 1982 r., yacTb |, NyHKTbI 5-7.
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aBTOPCKOro npasa TeEpPMUH «PopManbHOCTb» 0603HavYaeT npoueaypHoe unm
agMUHUCTpaTMBHOE TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns ysegoMneHns ob
aBTOPCKOM Npase, NpeaoCTaBneHNs KONUA NN perncTpanmmn, KOTopoe AO0MKHO ObiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS ANsi NPUobpeTeHnss aBTOPCKOro npaea Unmn CMeXHbIX Npas,
NONb30BAHUS MU UMM UX OCYLLLEECTBNEHMS (BKMOYas 06ecrneyeHHOCTb NpaBoBoil caHkLmen)®.
B cooTBeTcTBUMN C BepHckou KoHeeHyuel 06 oxpaHe nnumepamypHbIX U XyO0XKeCm8eHHbIX
npouseedeHuti (1971 r.), CoanaweHuem BcemupHol mopeoegoli opearHusayuu (BTO) no
mop208bIM acriekmam ripae uHmesnnekmyarsHol cobecmeeHHocmu (1994 r.) (CornaweHmem
TPWUIMC), Jozosopom BONC rno asmopckomy npasy wn [Joecosopom BOUC no ucrnonHeHUsmM u
¢oHoepamMmaM Nonb30BaHUe nNpaBamMmn 1 UX OCYLLECTBIIEHNE He CBA3aHbl C BbIMONIHEHWEM
Kakux 6bl TO HM BbINo dopmansHocTen®.

FeHeTHM4Yeckn maTtepuan

B cootBeTcTBMM CO cTaThen 2 KoHgeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTU4eCcKMn MaTepunany o3HavaeT «ntbon maTepman pacTUTENbHOrO, XXUBOTHOTO,
MUKPOOHOIo 1 MHOTro NPOUCXOXAEHUS, coaepXXalmnin pyHKLMOHanNbHbIE eaNHULIbI
HacneacTBeHHOCTM». Kpome Toro, BbiCKasblBanocb NpeanioxXeHne o0 ToM, YToObl TEPMUH
«reHeTMYEeCKMIN maTepuan» NoHMMarcs «kak Matepuan u3 Kakoro 6bl To HU BbIno
B1ONOrM4eckoro UCTOYHMKA, B KOTOPOM €4MHULIbI HACNEACTBEHHOCTM OKa3bIBAOT BIIUSHWE UMK
BbINOMHSIOT PYHKLMU» .

FeHeTU4YecKkne pecypcobl

B cootBeTcTBMM CO cTaTheln 2 KoHgeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«FEHEeTMYECKNE PECYPChI» O3HAYAET KTEHETUYECKMI MaTepuarn, NpeacTaBnsAoLLniA
haKTUYECKYIO UM NOTEHUMANBHY LEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHdckozao coobwecmea o pexume docmyrna K 2eHemu4ecKkum
pecypcam (1996 r.) gaeTcsa WMPOKoe onpeaeneHne «reHeTUYECKUX pecypcoBy»: «BeCb
Ouonornyecknin matepmarn, KOTopbli COOEPXKUT rEHETUYECKYHO MHAOPMAaLNIO, UMEIOLLLYIO
pearnbHYy0 U NOTEHLMANbHY LLEHHOCTbY.

B Mmoccapuu MNpoaoBonbCTBEHHOM 1 CENMbCKOX03SMCTBEHHOM opraHm3aumm (PAO) no
pbI6OSIOBCTBY 3TOT TEPMUH ONpeaenseTcs Kak «3apobllieBas nasMma pacTteHnin, XXUBOTHbIX
Unn Apyrmx opraHM3mMoB, codepkallas nofnesHble CUMBOSbI, UMEtoLLME AENCTBUTENBHOE UMK
noTeHunansHoe 3HavyeHre. B ogomallHEeHHbIX BUAAxX 3TO CyMMa BCEX FeHEeTUYECKUX
KOMOMHaLMI, NONYyYEHHbIX B MPOLECCE 3BOMOLMNY.

B apyrvx npaBoBbIX JOKYMEHTaXxX Mpu CCbIfKe Ha reHeTUYeCcKne pecypchbl UCNOSb3YHTCH
pasnuyHble TEPMUHbI:

68 My6nukauuns BOUC «PykoBoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npasa v CMEXHbIX Mpas,

afMVHUCTpaTMBHOE ynpaBsreHue KoTopbiMu ocyllecTanset BOUC, n noccapuin TepMUHOB NO aBTOPCKOMY
npasy U CMeXHbIM rnpasam»’ cTp..290.

MyHkT 2 cTatbn 5 BepHckon KoHBeHumn, NnyHKT 1 ctatbn 9 Cornawenua TPUMC, nyHkT 10 ctaTbmn 25
Horoeopa BOUC no aBTopckomy npasy v ctatbs 20 [lorosopa BOVC no ncnonHeHusam n dooHorpammam.
Cwm. PykoBoacteo BOVC no goroBopam no aBToOpCKOMY MpaBy U CMEXHbIM NpaBaM, aAMUHUCTPaTUBHOE
ynpasrneHve koTopbiMu ocyectenaeT BOUC, n Mnmoccapuin TEPMUHOB, OTHOCSLLIMXCSA K aBTOPCKOMY NpaBy U
CMEeXHbIM npasam’ cTp. 291.

JokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuums reHeTudeckux pecypcos B KoHBeHUun o Gruonornyeckom
pa3Hoo6pasun 1 ee B3aUMOCBS3b C PYHKLMOHASBHBIM MEXAYHAaPOAHLIM PEXMMOM AOCTYNa U COBMECTHOMO
nonb30BaHUA Bbirogamu), cTp. 8.

69
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B cmambe 2 MexdyHapodHoz20 docosopa PAQO o pacmumesibHbIX 2eHEMUYECKUX pecypcax,
ucrionb3yembix 0515 npoussodcmea npodosoribcmausi U 8e0eHUSsI CE/IbCKO20 Xo35licmea

(2001 2.) «pacmumeribHble 2eHemu4YecKue pecypcbl» 03Hadarom «aobol mamepuarn
pacmumersibHO20 MPOUCXOXO0eHUS, 8KITroYas pernpolyKmMUeHbIU U ee2emamugHbil nocadoyHbIl
Mamepuari, cooepxawuli pyHKUUOHaNbHble e0UHUUbI HaciieOcmeeHHOCMU .

B cmambe 2 MexdyHapoOHo20 kodekca nosedeHusi Onsi cbopa u nepedayu 3apodbiuiesol
nna3mbi pacmeHulti @AO (1993 e.) pacmumeribHble 2eHeMUYECKUE pecypChbl Orpedensomcs
Kak «pernpodyKmugHbIl uiu eeeemamueHbili nocadoy4HbIU Mamepuarl pacmeHuly.

B nynkme 1 (a) cmambu 2 MexdyHapodHoz2o rnpoekma ®AO rno pacmumeribHbIM U
eeHemuyeckum pecypcam (1983 r.) aTOT TepMUH onpeaensaeTcs Kak « penpoayKTUBHbIN UMK
BEreTaTMBHbIN NOCAA0YHbIV MaTepuan cnegyoLwmx KaTeropun pacTeHUn: i) CNoNb3yemble
KynbTUBMPYEMbIE BUAObI (COpTa) 1 BHOBb pa3paboTaHHble BUAbI; i) ycTapeBlUMe COpTa;

iii) MpMUTUBHBIE copTa (MECTHbIe COpTa); V) AMKME U COPHSIKOBbIE BMAbI, MMetoLwwmne 6rmskoe
POACTBO C KyNbTUBMPOBaHHLIMM BUAAMW; U V) creumanbHble reHeTudeckne onapl (BKoyas
3NUTHbIE POHALI N OENCTBYIOLLME NNHUN CENEKLMOHEPOB U MyTaHTbl)». MexayHapoaHbIn
NPOEKT HE COAEPXKUT CCbINOK Ha «YHKLUNOHANbHbIE €ANHWLbI HACNEe4CTBEHHOCTMY.

B dpyaux ropuduyeckux dokymeHmax 8 obsiacmu uHmessieKmyasibHol cobcmeeHHocmu amom
MepPMUH He UCrorb3yemcs, a UMEONCS CChIIKU Ha «buoioaudeckuli Mamepuar.

B Jupekmuee Egponielicko2o coto3a o ripasosoll oxpaHe buomexHonoau4eckux usobpemeHud
(1998 2.) oH onpedenssemcs Kak «Mamepuari, cooepxauwuli 2eHemu4ecKyro UHghopmayuro u
CrocobHbIl Ha caMogOoCrpou3800CME0 UsU 80CrpPou38odcmeo 8 buosoaudeckol cucmemey.

B cootBeTcTBMM ¢ Kodekcom DedeparnbHbix npasus CLLUA Guonormyeckun matepuarn BKIIoYaeT
«martepwuan, cnocobHbIN Ha NPSAMOE UK HEMPSIMOE CaMOBOCMPON3BEAEHUNEY.

B cooTtBeTcTBUM CcO cTaTben 2 KoHeeHyuu o buonoaudyeckom pa3Hoobpasuu (1992 r.),
Buonornyeckmne pecypcbl BKNOYAOT «reHeTUYECKME PECYPChbl, OPraHn3Mbl UK UX 4acTu,
nonynsuuv unm nmobble Apyrne GuoTMYECKMe KOMMNOHEHTbI 9KOCUCTEM, UMetoLLne PaKTUHECKYHo
MW NOTEHUMArbHYH MONE3HOCTb UMK LIEeHHOCTb Afsi YeNoBeYecTBay.

Hacnepue (KopeHHbIX HapoAaoB)

TepMUH «Hacneame KOPEHHbIX HAPOAOB» (M NPOYMX HAPOOOB) UNK «KYNbTYpHOE Hacneaue
KOPEHHbIX HapO4OB» B LIESIOM OTHOCUTCA K TOMY, Y4TO onucbiBaeTcs B [Ipoekme npuHyunos u
PYKOBOOAWUX yKa3aHUU 1o oxpaHe Hacrnedusi KopeHHbIXx Hapodoes (2000 r.), paspaboTaHHOM
MNMpencenatenem-goknagymMkomM NogkoMmccmm nNo NOOLLPEHUIO U 3aLLMTe npaB YeroBeka
r-xomn Qpukon-Npan fasc. B nyHkTax 12, 13 n 14 PykoBoaswwmnx ykasaHum cogepxarcs
onpegenexHuns.

MyHKT 12 rnacuT: «[H]acnegue KoOpeHHbIX HAapPOOOB HOCUT KOJSTNEKTUBHbIN XapaKkTep 1 COCTOUT U3
BCeX 06bEKTOB, OCTONPUMEYATESNbHBIX MECT U 3HAHWUIA, B TOM YMCIE A3bIKOB, OCHOBHbIE
CBOWMCTBA UMK UCMONb30BaHNE KOTOPbIX NepefaeTcsa U3 NoKONeHns B NOKONEeHUe n Kotopble
paccmaTpuBaloTCs Kak HepaspbiBHO CBSA3aHHbIE C onpeaenieHHbIM Hapogom nmbo ero
TeppuUTOpren TpaanuMoHHOIo NPUPOSoNoNb3oBaHns. Hacnegue KopeHHbIX HAapOaoB Takke
BKMoYaeT 00beKTbI, AOCTONPUMEYaTeNbHbIE MECTa, 3HaHUS, a Takke nuTepaTypHble unm
XyOOXECTBEHHbIE NPOU3BEAEHNSI 3TUX HAPOAO0B, KOTOPbIE MOTYT ObiTb CO34aHbl NN BHOBb
oBHapyxeHbl B 6yayLiem Ha ocHoBe ux Hacneaua». yHKT 13 rnacut: «[H]acnegne KOpeHHbIX
HapoOOB BKMOYAET BCE ABMXUMbIE KYNbTYPHbIE LEHHOCTU, KOTOpbIe onpeaesieHbl B
cooTBeTCTBYOWMNX KOHBEHLMAX KOHECKO; BCce BMabI NnUTEpaTYpHbIX UIN Xy40XECTBEHHbIX
Npou3BeAeHWI, TaKNX Kak My3blka, TaHLUbl, NECHWU, LepeMOHMU, CUMBOSTbI U 3HAKW,
noBecTBOBaTeNbHbIE N MO3TUYECKNE NPOU3BEAEHUNS, a Takke BCe (DOPMbI AOKYMEHTUPOBAHMS,
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npyvHagnexawue KOpeHHbIM Hapogam UIv BbIMOSTHEHHbIE UMW; BCE BUAbI HAYYHbIX,
CeNbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEOUNLMHCKNX, SKONOTMYECKUX 3HAHWUI 1 3HAHWN,
CBsA3aHHbIX ¢ BuopasHoobpa3snem, BKYas MHHOBALMU HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NekapcTBeHHble CpeacTea U MeaukamMmeHTbl 1 BUAbl UICNONb30BaHWsS riopbl U dhayHbl;
HeBWKUMbIE KyNbTYPHbIE LLIEHHOCTU, Takue KakK CBSILLEHHbIe MecTa KynbTYPHOro, NMPUPOAHOro 1
NCTOPUYECKOrO 3HAYEHUS U MeCTa 3axopoHeHun». TyHKT 14 rnacut: «[Klaxabln arnemMeHT
Hacnegus KOpeHHbIX HapogoB MMeeT BnagesnbLes, KOTOPbIMU MOTYT SABASTLCA HapoZ B LiENoMm,
oTAenbHasi ceMbs UNK KnaH, obbeanHeHne nnun obwmHa, NMbo oTaenbHbIE NUUA, KOTopble
npownu cneumnansHoe obyvyeHne nnu nHMLMaumto Ans Toro, YTobbl BbICTyNaTb B Ka4ecTBe
Takoro poga xpanutenen. Bnagenbubl Hacneans AOMKHbI ONpeaensTbCs B COOTBETCTBUN C
06bl4asMm, 3aKOHaMM 1 NPaKTUKOM CaMMX KOPEHHbIX HapogoB». B uensix HacToawmx
PykoBogAaLmMx ykazaHUn «KynbTypHOE Hacrneame KOpeHHbIX HAapo4oBY» O3HaYaeT BCe 0ObeKThl,
CO3[aHHble, BOMNSIOLLEHHbIE U NPON3BEAEHHbIE Kak B MaTepuanbHON, Tak U B HeMaTepuanbHON
dopme, KOTOpble COCTOAT U3 XapaKTEePHbIX ANIEMEHTOB KyNbTypbl KOPEHHOIO HapoAa 1 KoTopble
pa3pabaTbIBalOTCA U COXPAHATCS 3TUM HapogoM nMbo oTAenNbHbIMU ero NpeacTaBuTeNaMH,
€Cnv Npou3BefeHne oTpaxaeT TPaANLMOHHbIE BblpaXXeHMs 3TOro Hapoga B obnactm
nuTepaTypbl, Xy40XKeCTBEHHOIro TBOPYECTBA UMM Haykn. Takue Co3aaHHble, BONSOLWEHHbIE U
npou3BedeHHble 06bEKTbI BKMOYAOT NPakTUKy, BOCNPOU3BEAEHNE, BbIpaXXeHME, a TakkKe
WHCTPYMEHTbI, 06BEKTLI, apTedakTbl, JOCTONpMMeYaTenbHble MecTa 1 CBA3aHHbIE C HUMM
KynbTYpHble NPOCTPaHCTBA, KOTOPbIE€ NPU3HaHbI KOPEHHBIMWU HAapoA4aMn U OTAENbHBIMU NX
NpeacTaBUTENAMU Kak YacTb UX KyNbTypHOro Hacneaus. OHW Takke BKIIYalT 3HaHWS,
BO3HMKalOLLME B pe3yrbTaTe UHTENNEeKTyanbHOM U MHTYUTUBHOW AeATENBHOCTU B
TpaauLWMOHHOM KOHTEKCTE, B TOM YMCIEe HOY-Xay, HaBblkW, MHHOBAL MK, NPaKTUKa U NO3HaHKWS,
COCTaBSAOLWMNE YaCTb CUCTEM TPAAULMNOHHBIX 3HAHWUI, a Takke 3HaHWS, BOMNSOLLEHHbIE B
TPaAMLMOHHBIX YKNaaax Xu3HW KOPEHHOro Hapo4a uUnu cogepalmnecs B KoanmumpoBaHHbIX
cucTemax 3HaHuK, KoTopble NepeaarnTcsa U3 NoKorneHus B nokoneHne. KynbTypHoe Hacrnegue,
nepegaBaemMoe 13 NoKONeHMs B NOKONeHMEe, NOCTOSHHO BOCCO34aeTCa KOPEHHbIMW Hapo4amu B
KayecTBe peakumm Ha M3MEHEHUs, Npoun3oLlewmne B UX cpeae, 1 B3aMMoCBA3M C NpUpoaon u
COBCTBEHHON UCTOPUEN, YTO POPMUPYET Y HUX OLLyLLIEHNE CaMOBbITHOCTU U
npeeMcTBeHHoCTU ™.

KopeHHble n MeCTHble OOLUHbI

TepMUH «KOPEHHbIE N MECTHbIE OBLLNHBLI» ABNSETCA NPeAMETOM LUMPOKOro o6CyxaeHms un
nccnegoBaHns. YHMBEpPCarnbHOro, CTaH4apTHOro onpeaeneHns TepMUHa «KOPEHHbIE U
MEeCTHble OOLUHbBI» He cyLlecTByeT. JQTOT TEPMUH UCMonb3yeTcsa B KOH8EHUUU O
6uornoauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaensieT, 4to «Kaxgas
HorosapuBatoasics CTopoHa, HAaCKOSbKO 3TO BO3MOXHO M LienecoobpasHo:

(j) B coOTBETCTBUM CO CBOMM HaUMOHalbHbIM 3aKOHOAATENLCTBOM O0becneynBaeT yBaxeHue,
COXpaHeHne 1 NoAaepXaHne 3HaHUM, HOBOBBEAEHUIN U NMPAKTUKM KOPEHHBIX N MECTHbIX OOLLMH,
oTpakatoLmx TPagULMOHHbLIA 06pa3s XN3HU, KOTOPbIE MMEIOT 3HAYEHUE AN COXPaHEHUS U
YyCTONYMBOro UCMNonb30BaHMsA Gronornyeckoro pasHoobpasms, cnocobeTByeT ux 6onee
LLUMPOKOMY NMPUMEHEHMIO C 0A0BPEHUSA 1 NPpU y4acTUM HOCUTENEN TaKUX 3HAHUIN, HOBOBBEOEHWUN
N NPaKTUKK, a TaKKe NooLLpsieT COBMECTHOE NONb30BaHME Ha CNpaBeAnMBON OCHOBE BbirogamMu,
BbITEKAKOLMUMUN N3 MPUMEHEHNS TaKUX 3HAHWIA, HOBOBBEAEHUIN N MPAKTUKK; ...». TOT XKe camblii
TEPMUH nUcnonb3yeTcsa B Ha2olckoMm npomokosne peaynupogaHusi 0ocmyrna K 2eHemu4yecKum
pecypcam U cO8BMECMHO20 UCM0b308aHUs Ha cripagedsiugoll U pasHOU OCHO8e 8b1200 om UX
npumeHeHusi kK KoHeeHyuu o buonoaudeckom pasHoobpasuu (2010 r.).

" «HOpMOTBOPYECTBO: NPUOPUTETHBIE HaNpaBneHust Byaylieit HopMoTBOpYeckon aesitensHocTM. O6G3op

NPOEKTa NPUHLIMMOB 1 PYKOBOAALUMX yKa3aHuiA No oxpaHe Hacreansi KOPeHHbIX HapoaoBy, pabounii JOKYMEHT,
npeactasneHHbIn No3o Nokota n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 noHsa 2006 r.
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B KoHeeHyuu o 6uonoaudeckom pazHoobpasuu (1992 r.) TepMUH «KOPEHHbIE N MECTHbIE
OOLMHBI» MCNONb3yeTCs NPU NPU3HaAHUN OOLMH, KOTOPbIE MMEIOT AABHIOK CBA3b C 3eMMsIMU U
BOJaMM, Ha KOTOPbIX OHW MPOXMUBAIOT UMW KOTOPLIMM NOMb3YOTCs» 2. MeCTHble OBLUMHBLI MOTYT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 9KONTOrMYECKOro panoHa, Ybe CyLLeCTBOBaHNE
MOSTHOCTLIO UMK YaCTMYHO HanpPsIMyto 3aBUCUT OT BropasHoobpasnsi panoHa 1 TOBapOB U yCryr
9KOCUCTEMbI M KOTOpOE B pe3ynbTaTe 3TOM 3aBUCUMOCTU pa3paboTano unu npuobpeno
TPaanLMOHHbIE 3HAHWS, BKItoYasa hepmepoB, pblOONOBOB, CKOTOBOAOB, 0OMTaTeneln necos u

op.»"2.

TepMUH «MeCTHble 0BLLMHBI» UCNOMNb3yeTca B AOKYMeHTax «Bknag cTpaH-eANHOMBILMEHHWL, B
NPOEKT CTaTen MO OXpaHe TPaaULMOHHbIX BbipaxeHun KynbTypbl» (WIPO/GRTKF/IC/19/9) n
«Bknap cTpaH-eAMHOMBILLNEHHNUL, B MPOEKT CTaTElN No OXpaHe TPaAULMOHHBIX 3HAHWUA»
(WIPO/GRTKF/IC/19/1). MyHKT 2 cTaTtbk 2 060MX OKYMEHTOB rfacuT: «[B] Lensx HacTosiLwen
CTaTbW TEPMUH KMECTHbIE OOLLMHbI» BKNtOYaeT Nobyro Knaccmdpukaumio coumanbHOm n
KynbTYpHON CaMOObLITHOCTM rocyaapcTBa-yreHa, Kotopas onpegeneHa BHYTPEHHUM
3aKOHO4ATENbCTBOMY.

OTOT TepMUH Takke ucnonesyetca B MexdyHapoOHom dozosope NpodosoribcmeeHHOU U
cernbcKoxossticmeeHHoU opaaHusauuu (DAO) o eeHemu4yecKkux pecypcax pacmeHul Orsi
rnpouseodcmea npodososibcmeus u 8edeHus cesibckoao xo3sticmea. [yHkT 1 ctatbn 5
onpegensdeT, yto «Kaxaaa Jorosapusatowasicsd CTOpoHa ... B YaCTHOCTU, B Haaexalmx
cnyyasx: ... (d) cogencteyeT coxpaHeHUto in-situ AMKuX OpM KyNbTYPHLIX pacTEHU U ANKUX
pacTeHui Ansg Npon3BOACTBA NPOAOBOSIbCTBMS, B TOM YMCIE B OXPaHSAEMbIX palioHax MNyTem
noadepkk1, cpeam NpPoYero, yCUIMm KOPEHHbIX N MECTHbIX OBLLMH...». TePMUH «MECTHbIE U
KOpeHHble 06LUHbI» ucnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[JoroBapusatowmecs CTOPOHbI
NMPU3HaKOT TOT OFPOMHbIV BKNad, KOTOPbIA BHOCAT 1 ByayT BNpeab BHOCUTb B COXPaHEHWEe 1
pa3BUTMNE FEHETUYECKMX PECYPCOB PAaCTEHUI, KOTOPbLIE COCTaABNSAOT OCHOBY ANS NPOU3BOACTBA
NPOAOBONBLCTBUA U CENbCKOXO3ANCTBEHHOM NPOAYKLUMM BO BCEM MUPE, MECTHbBIE U KOPEHHbIE
0OLWMHBI M hepmepbl BCEX PETMOHOB MUPA...». TE€PMUH «KMECTHblE OBLLMHbI» UCMNOMNb3yeTcs B
nyHkte 1 ctatbn 5: «Kaxxgas [Jorosapueatowascs CTopoHa, B YaCTHOCTU, B HaAEXaLmx
cny4vasx: (C) okasblBaeT COAENCTBME UMM NOAOEPXKKY YCUITMAM DePMEPOB U MECTHbIX OBLLMH,
HanpaBneHHbIM Ha pauMoHanbHOE NCMNOMb30BaHNE N COXPAHEHME B XO3SIMCTBAX UX
pacTUTENbHbIX FEHETUYECKMX PECYPCOB AN NPON3BOACTBA NPOAOBONLCTBUSA U BEAEHUS
CEeIlbCKOro X03sMCTBaA. .. ».

B apyrux ropuanyeckmx 4OKyMeHTax UCNonb3yTCs ApYrne TEPMUHBIL: TEPMUH «KMECTHas Unm
TpaguuMoHHas obLwuHa» ncnonb3yetca B CeakornmyHOCKOM rpomokosne ob oxpaHe
mpaduyUOHHbIX 3HaHUU U 8bipaxeHul ¢porbkiopa (2010 r.) AdpprkaHCKOM permoHansHown
opraHmsaumm nHTennektyanbHon cobcteeHHocTn (APOWUC). TyHKT 1 cTatbn 2 onpegenser,
4YTO «OBWUHa», ecriu 3mo Mo38ossiem KOHmMeKcm, eknoyaem e cebss MeCmHyro unu
mpaduyUOHHYH OBLYUHY> .

B ctatbe 1 peweHus Ne 391 AHAckozo coobwecmea o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) TepMrH «KOpeHHOoe, acbpo-ameprKaHCKOe UM MecTHoe coobLecTBo»
onpeaensieTcs kak «rpynna nogemn, Ybu coumanbHble, KyNbTypHbIE N SKOHOMUYECKME YCIOBUS
OTIIMYAIOT €€ OT APYrnX CEeKTOPOB HaLMOHarbHOW OOLUHbI, KOTOpas pernameHTMpyeTcs
MOMHOCTBLIO NN YaCTUYHO ee COBCTBEHHbIMM 00bIYasaMK Unu Tpaguumsamm, Nnbo cneumanbHbIM
3aKoHOAaTeNbLCTBOM, Y KOTOpasi He3aBMCMMO OT ee NPaBOBOro cTaTyca CoOXpaHseT CBOU

& MoHATNE «MECTHbIE OBLLMHbIY, CnpaBquaﬂ I'IY61'IVIKaLI,VIFI, noaroToBfieHHaA CereTapMaTOM MocTogaHHOro

dopyma no Bonpocam KOpeHHbIX HapofoBs Ans CeMmmHapa aKCnepToB N0 PasyKPYMHEHWUIO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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COBCTBEHHbIE coumnarnbHble, S3KOHOMUYECKME, KyIbTypPHbIE U NONTUTUYECKNE UHCTUTYThI, nmnbo unx
4acTb».

B ctatbe 7.1l BpemeHHOro 3akoHogaternbHoro akta bpasunuu, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHad obLimnHa» onpedensieTcs Kak «rpynna niogen, BkioyYasd NOTOMKOB YIEHOB
obwmH KnnomOy, otnuyaroasca CBOMMM KyfbTYPHBIMI YCNOBUSIMKW, KOTOpasi TPaaANLMOHHO
OpraHM3oBaHa Ha NPOTSHXKEHUN NOCneaoBaTelbHbIX MOKONEHUN U UMEEeT CBOM COOCTBEHHbIE
0o6bl4amn, CoXxpaHasa CBOM COLMarbHO-3KOHOMUYECKNE NHCTUTYThIY.

MUCKOHHbIe 3HaHuA

NCKOHHBIMW 3HAHUAMU SBNSAOTCA 3HAHWUS,, HOCUTENSAMW U NOSb30BaTENSAMUN KOTOPbIX SBMAOTCS
«KOPEHHbIE» OBLMHBI, Hapoadbl M HaUMK. B Takol TpakTOBKE «MCKOHHbIE 3HAHWSI» O3HAYalT
TPaANLIMOHHbIE 3HAHWUS KOPEHHbIX HapoaoB. TaknuMm 06pa3oM, UCKOHHbIE 3HaHUSA BXOAAT B
KaTeropuio TpaanLMOHHBLIX 3HaHUI, MPU 3TOM TPAAULIMOHHbIE 3HAHWA He 06A3aTeNbHO
ABMNAKTCHA UCKOHHbIMW. OfHAKO 3TOT TEPMUH TaKKe UCMONb3yeTcs AN 0003HAaYEHMS 3HaAHWIA,
KOTopble camu Nno cebe ABNAITCA «MCKOHHBbIMUY». B Takoil TpakToBKe TEpMUHbI
«TPaAULIMOHHbBIE 3HAHMA» N KUCKOHHbIE 3HAaHUA» MOTYT BLICTYNaThb Kak B3auMo3ameHsemble'”.

KOpEHHbIe HapoAbl

TepMUH «KOpeHHbIe HAapoabl» ABMNAETCS NPEAMETOM LUMPOKOro 0BCYXAEHMS U UCCReaoBaHUs.
YHuBepcansHoro, CTaHAapTHOrO ONpeAeneHnst 3Toro TepMuHa He CyLLecTBYyeT.

Leknapauusi OpearHu3sauuu ObbeduHeHHbIX Hayuli o npasax KopeHHbIX Hapodos 2007 r.
NPU3HaEeT paBHbIE NpaBa YerioBeka KOPEHHbIX HAPOAOB OblTb CBOOOAHBIMM OT KyIbTYPHOWN
AVCKPUMUHALUN N CTPEMUTLCHA COAENCTBOBATb B3aVIMHOMY YBAXKEHUIO Y TAPMOHUYHBIM
OTHOLLEHUAM MeXAy KOPEHHbIMU Hapodamu 1 rocyaapcteamn. OgHaKo B HEW OTCYTCTBYET
onpegeneHne «KOPEHHbIX HAPOAOBY.

OnucaHune NOHATUS «KOpeHHble» B ViccnenoBaHum npobnemsl AUCKPUMUHALMM B OTHOLLEHUN
KOPEHHOro HaceneHusl, NoAroTOBNIEHHOM CrneLmnanbHbIM A0KNaa4YMkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcsi MHOTMMU KOPEHHBIMW HApoAaMu U UX NpeacTaBUTENbCKUMM
opraHu3auMsiMm B ka4ecTBe npremnemoro paboyero onpegenenus. B naHHom MiccnegosaHum
KOPEHHble OBLLMHBI, HAapOAbl U HALUM NOHUMAITCS Kak «Te, KOTopble, UMest UICTOPUYECKYIO
NPeeMCTBEHHOCTb C 0bLLEeCcTBaMM, KOTOPbIE pa3BUBAsIUCL HA NX TEPPUTOPUSIX 40 nepuoaa
3aBOEBaHUS N KONIOHU3aLMK, CHMTAIOT ce6s1 OTNNYHBIMK OT APYrUX CEKTOPOB 06LLEeCTB, KOTOpble
B HacTosiLLee Bpemsi FOCNOACTBYIOT B 3TUX CTpaHax Unm nx Yactax. OHKM COCTaBnsoT B
HacToslLLiee BPeMS He JOMUHUPYIOLLME CEKTOPbI OGLLECTBA U NOSMHbI PELLUMMOCTIN COXPaHATb,
pa3BuBaTb U NepeaaBaTtb OyayLLUMM NMOKOMEHUSIM CBOW UCKOHHbLIE TEPPUTOPUM 1 CBOHD
3THMYECKYI CaMOBbITHOCTb B KAYECTBE OCHOBbI [N MPOAOIMKEHUS CBOErO CYLLECTBOBAHUS KaK
Hapo/0B, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHLIMU OCOBEHHOCTSIMM,
coumanbHbIMU UIHCTUTYTaMM U NPaABOBbLIMY CUCTEMaMUY.

Cratbs 1 KoHseHumn MOT 0 KOpeHHbIX Hapodax U Hapogax, BeayLmnx nnemeHHomn obpas
XM3HM B HE3ABNCUMBbIX CTpaHax, rnacut, 4to KoHBeHUNs pacnpocTpaHseTcs:

«(a) Ha Hapoabl, BeayLuue nnemeHHon obpas Xn3Hu B HE3aBUCUMbIX CTPaHaXx,
coumarbHble, KyNbTypHbIE N 3KOHOMUYECKME YCITOBUS KOTOPbIX OTAIMYAIOT UX OT APYruX
rpynn HauMoHanbHOro coobLecTBa 1 NONOXEHNE KOTOPLIX PEFYNUPYETCS NOSTHOCTBLIO UMK

74 CM. OT4eT BOUC 0 MUCCUSIX MO YCTaHOBIIEHMIO (haKTOB, KacatoLWMXC UHTENNEKTYanbHON COGCTBEHHOCTU U

TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbI « Hyxxabl 1 YastHusa HocuTenenm TpaauLMOHHbIX
3HaHWI B 06NacT MHTENNEeKTyanbHON cobCTBEHHOCTMY, CTp. 23. CM. Takke CnMCOK 1 KpaTkoe TeXHUYeckoe
NOSICHEHUE Pa3NUYHbIX POPM, B KOTOPbIX MOXHO HanTW TpaauumMoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXeHus.
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YaCTMYHO UX COBCTBEHHBIMU OBbIYasMUN UMK Tpagnunamm, nnm cneynarnbHbIM
3aKoHOOaTes1bCTBOM,

(b) Ha Hapogbl B HE3aBMCUMbIX CTPaHaX, KOTOpble PacCMaTPUBAIOTCS KaK KOPEHHbIe
BBWZY TOrO, YTO OHU SBNSIOTCA MOTOMKAMM TeX, KTO Hacensn cTpaHy unm
reorpadpuyeckyto o6nacTb, 4aCTblo KOTOPOIt ABMSIETCHA JAaHHast CTpaHa, B Nepuos ee
3aBOeBaHMSA UNM KOMOHW3ALMW MU B NepUO, YCTAHOBMEHUS CYLLECTBYIOLLIMX
rOCYAapCTBEHHbIX FPaHWLI, N KOTOPbIE, HE3aBUCKMO OT X MPABOBOrO MOMOXEHUS,
COXPaHSIIOT HEKOTOPbIE UMM BCE CBOM COLManbHble, 3KOHOMUYECKME, KyNbTypHbIE U1
NONUTUYECKNE UHCTUTYTBI» .

B Cnuncke cokpauleHnuin n rmoccapumn tTepmmHoB lNporpammbl OOH no okpyxatowen cpeae
(KOHETIT) copepxutca cneaytowee onpeneneHne «KOpeHHOro Hapoaa/HapoaoBy:
«YHuMBEpCanbHOro, CTaHa4apTHOrO oNpeAeneHns 3Toro TepMmHa He cywectByeT. O6blYHO
CUMTAETCH, YTO ATOT TEPMMUH BKIIOYAET YNIEHOB KyIbTYPHbIX FPYMN U UX NOTOMKOB, KOTOpPbIe
NMEKT NCTOPUYECKYIO MPEEMCTBEHHOCTb UMK CBA3b C ONpeaeneHHbIM PErMOHOM UK YacTAMM
pervoHa, KoTopble HacensT UK paHee Hacensanu 3ToT PErvMoH 40 ero nocneayLlen
KOMOHM3auun nnmn 3axeaTta NMbo Hapagy ¢ APYrMMn KynbTYpPHbIMU rpynnamMn B Xxoae
PopMUPOBaHUSA HALMOHANBHOro rocygapcTea, NMbo Npoxmeann He3aBncMo 1 Gbinu no
GonbLuen YacTy U30NMPOBaHbI OT BNUSHUS YTBEPXKAAEMOrO HaLMOHanNbHbIM rocya4apCTBOM
PYKOBOACTBA, N KOTOPbIE B 3TUX YCINOBUSAX COXPaHUIKN, NO MEHbLLEN Mepe YaCTUYHO, CBOU
crneumguyeckme A3blkoBble, KyrnbTypHbIE U coumarnbHble/opraHn3aLMoHHbIe 0COBEHHOCTH 1 3a
CYeT 3TOro COXPaHSIOT HEKOTOPYHO 060COBNEHHOCTb OT OKPYXKatoLLEero HaceneHms v
AOMUHMPYIOLLEN KyNbTypbl HALNOHANbHOrO rocyaapcTBa. TepMUH Takke BKITHOYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HapoAaMm, U Te, KOTOPbIX Apyrve rpynnbl NPU3HaT
TakoBbIMU» °.

BCGMMprII‘;I OaHkK ncnonb3yet TepMUH «KOPEeHHbIe Hapodbl» B LUMPOKOM CMbICNe And
0003Ha4YeHUs oTAeNbHbIX rpynn, KOTopblie B TOW NI NMHOW CTEMEHN OTBEYAIOT cneayroumm
XapakTepnucTnkam:

(i) camomaeHTMdUKaUMa B Ka4eCTBE YrieHOB 0COBON KOPEHHOW KyNbTYPHOW rpynnbl U
NPU3HaHWE OCTanbHbIMWN UX NPUHALJIEXHOCTM K 3TON rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apearna obuTaHus ¢ YeTKUMK reorpadomyeckumm
XapakTepuCTUKaMM UM UCKOHHOW TePPUTOPMM B panioHe OCYLLECTBIEHMS NPOeKTa, a
Takke OT NPUMPOAHBIX PECYPCOB, KOTOPbIE CBA3aHbl C 3TMM apeanomMm obutaHus u
Tepputopuen;

(i)  Hanuumne KynbTYPHbIX, 3KOHOMUYECKUX UMW NMONMUTUYECKUX NHCTUTYTOB, OCHOBaHHbIX
Ha 0bblYasx 1 OTNNYAOLWMNXCH OT COOTBETCTBYHOLUNX UHCTUTYTOB JOMUHUPYIOLLErO
obLiecTBa 1 KynbTypbl; U

(iv) Hanuumne cobCTBEHHOrO s3blka, KOTOPbIA HEPELKO OTNMYaeTcs OT odhULManbHOMo
A3blka JaHHO CTpaHbl Unu pervoHa’”.

Monutnka MOCP B oTHOWeEHMN paboThbl C KOPEHHBLIMU Hapodamu, paspaboTaHHas
MexayHapodHbiM hOHOOM CENbCKOX03ANCTBEHHOrO pa3sutusa (MOCP), rmacuT, 4To «B

& Cratba 1 KonBeHuun MOT Ne169 o KopeHHbIX Hapodax U Hapodax, BeayLLmX NieMeHHo 06pas XU3HU B

He3aBUCUMBbIX CTPaHax.
UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:
http://www.unep.org/delc/portals/119/Glossary _terms%20_for Negotiators MEAs.pdf.

Cwm. OnepauuoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbii 6aHk, 2005 r.; [1KOH XeHpPUKCEH:
OcHoBHble npuHUunbl peanusauun KonseHummn MOT Ne 169, 2008 r.
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COOTBETCTBUM C MEXOYyHapPOa4HOM npakT1koi’® n B Lensx HacTosLeit nonutukm, MOCP oynet
ncnonb3oBaTb paboyee onpegeneHme KOPeHHbIX Hapo4OB, OCHOBAHHOE Ha CreayoLmX
KpUTEpUSIX:

- Bonee paHHee No BpeMeHu 3acerieHne 1 UCnonb3oBaHne onpeaeneHHon
Tepputopuu;

- [06GPOBONBLHOE YBEKOBEYMBAHME KYIbTYPHbLIX OCOGEHHOCTEN, KOTOPbIE MOTYT
BKIOYATb TaKMe acnekTbl, Kak si3blK, coLpanbHasi opraHu3auusl, penurnst U AyxXoBHbIe
LIEHHOCTU, PEXMMbI NPON3BOACTBA, 3aKOHbI U UHCTUTYTHI;

- camouaeHTudmrKauus, a Takke NpUsHaHWe apyrumun rpynnamm unm
rocy4apCTBEHHbIMU OpraHaMu B Ka4eCTBE OTAeNbHOM 0BLHOCTU Noaen; u

- OMbIT CYLLECTBOBaHUS B YCIOBUSIX NOpaboLLeHUsi, MapruHanusaumm, nnweHus
COBCTBEHHOCTY, U3OMALMN NN AUCKPUMUHALINY >,

B paspabotanHou MNporpammort OOH no okpyxatowen cpege (FOHENM) Monutuke B OTHOLWEHUN
paboThbl C KOPEHHLIMU HapoaamMn®® roBOPUTCS O TOM, YTO: «...(a) KOPEHHbIE Hapoabl, Kak
npaBuno, NPOXMBalOT HA MCKOHHOW TEPPUTOPMM C YETKUMM reorpadomyeckumm
XapakTepucTukamm (Mnn CoxpaHstloT 3aBUCUMOCTb OT Hee); (b) Ha cBoern TeppuTopun 06bIYHO
COXPaHSIIOT 0COObIE KyNbTYPHbIE, 3KOHOMUYECKNE UMW NOSTIUTUYECKNE UHCTUTYTLI; (C) OBbIMHO
CTPEMSATCS K COXPAHEHMIO KyNbTYPHbIX, reorpanuyeckmx U MHCTUTYLMOHAarbHbIX 0COBeHHOCTEN,
a He K NofTHOM accMMunaummn B HaumMoHanbHoM obuectse; 1 (d) oTHocAT cebsi K KOPEHHbIM
HapoAdam unu Hapogam, Be4yLLUM nnemMeHHoM obpas KU3HNY.

HecmoTpsi Ha HannyMe oBLLIMX XapaKTepUCTUK, HE CYLLLECTBYET €AMHOro 06LLenpU3HaHHOro
onpefeneHnst KOPeHHbIX HapOA 0B, KOTOPOE OTpa3uIo Obl Bce pa3Hoobpasme 3TMX HapoadoB.
Kak npaBuno, B kayecTBe OCHOBONOSAratoLLero KpUtepusi Ans onpeaeneHus Toro, ABNSKTCA N
TE NN UHbIE TPYNMbl KOPEHHBIMU UK BeAYLMMM MIIeMeHHO 06pas X13HKU, paccMaTpuBaeTcs
NX cCaMOVAEHTUMKALMS B KAYECTBE KOPEHHOrO Hapoda Uy Hapoaa, BeayLLero nNrneMeHHom
o6pa3s Xn3Hu, Hapaay ¢ TakKMMKU APYrMMI XapakTepUCTUKaMK, Kak Si3blK U reorpadpmyeckoe
MONIOXEHNE U COCPeaoTOUEHNE.

B 3akoHe lNepy Ne 27811 «O BBEOEHUUN pexmMMa OXpaHbl KOMNEKTUBHBLIX 3HAaHWUI KOPEHHbIX
HapOAOoB, NOMy4YEHHbIX MOCPEACTBOM MCMOMb30BaHUA GMONOrMYecknx pecypcos» oT 24 nonsg
2002 r. «KOpeHHble Hapoabl» onpeaenaTcsa Kak «abopureHsl, obnagatrowmne npasamu,
KOTOpble CyLLecTBOBanu Ao ob6pasoBaHms NepyaHCKOro rocyapcraa, CoOXpaHsitoLwmue CBOK
COBCTBEHHYIO KyNbTypy, 3aHMMatoLne KOHKPETHYIO TEPPUTOPUIO U NpusHaloLwwme cebs
TakoBblMU. K HUM OTHOCATCS HapoAbl B 4OGPOBOMBHOW N30MALMN UK T, C KOTOPbIMU HE
YCTaHOBJEHbI KOHTaKTbI, @ TaKKe CerbCKMe U KOPEHHble OBLWNHBI. TePMUH «KOPEHHbIEY
OXBaTblBaeT N MOXET ObITb NCNOSb30BaH B KAYECTBE CMHOHUMA CINOB «abopPUreHHbIEY,
«TPaAVLMOHHBIE», KATHUYECKMEY, KMPEAKOBbIEY», KUCKOHHbIE» UMK APYron (OpMbl NOAOOHbIX
CnoB».

Ewe ogHMM TepMUHOM SIBNSieTCsl TEPMUH «abopureHHblie». Okcdopackuii crnoeapb
onpegenseT TepMuH «abopureHHble» Kak (1) «[...] 100u, pacmeHus u XUBOMHbIE:

& [daHHas cHocka siBnsieTcs YacTblo onpeaeneHuns] KonseHumsa MexayHapoaHoun opraHmsauum Tpyaa o

KOpEHHbIX HapoJax U Hapoaax, BeAyLunx nnemMeHHon obpas Xu3Hu B He3aBUCUMbIX cTpaHax, 1989 r. (Ne 169),
Oeknapauns OOH o npaax kopeHHbIx Hapogos 2007 r., Pykosoaswme npuHumunel FTOOHBP, kacatowmecs
BOMPOCOB KOPEHHbIX Hapoaos, 2008 r., MocTosHHbIN dhopym OOH no Bonpocam KOpeHHbIX HapoaoB (npwu
OkoHomuyeckom n CoumnansHom CoBeTe), MexyypexaeHdeckas rpynna nogaepKkv no BONpocaM KOPEHHbIX
HapogoB v MNnan gericteuin OOH gns BToporo MexayHapoAHOro AecaTuneTust KOPeHHbIX Hapo4oB Mupa

(cMm. npunoxeHne I). Te xe kpuTepun ncnonbayotcss PAO B ee NONUTMKE B OTHOLLEHUN KOPEHHBLIX HAPOAO0B U
HapOAOB, BeAyLMUX NfIeMeHHON 00pas Xn3Hu (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857¢e/i1857e00.pdf.

MmeeTtca Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

MmeeTca Ha: http://www.hreoc.gov.au/social _justice/conference/engaging communities/unpan021101.pdf.
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obumarowue unu cyuwecmsayroujue Ha 3emre ¢ OpesHelluX 8peMeH; CmMPOo20 UCKOHHbIE,
KopeHHbley, (2) «[...] Hacensewue cmpaHy unu 3aHumasuiue ee 0o rpuxoda esporielicKux
KOJIOHUCMO8 U meX, K020 OHU ripusesiu ¢ cobol»; u (3) «[...] umerowue omHoWeHue K
abopueeHam Aecmparnuu unu ux sidbikam, 11ubo xapakmepHbie Or1s HUX».

B ctatbe 35 KoHcTutyunmn KaHagbl otTmevaeTcs, 4To «[...] KopeHHble HapoObi KaHalkb!
ekrrodarom uHdelyes, uHyumos u memucosg KaHadbr». B 1996 r. KaHagckast Koponesckag
KOMMCCUSA NO KOPEHHbIM HApPOAaM CaMOCTOATENBbHO ONpeAenvna CBOK Lenesyto rpynmny
cnegylownm obpasoMm: «... opaaHU4YecKue noaumuyecKue U KynbmypHbie obpa3osaHus,
Komophble Uucmopu4ecKu 80CX005iM K KOPEeHHbIM Hapodam CesepHOU AMEPUKU ...».

KopeHHbIMUK SiBNsitoTCst Te 06LWMHBI, HApoAabl U HaLUMK, KoTopble, 06nagas MCTopUYecKomn
NPEeeMCTBEHHOCTbLIO C 06LLecTBaMK, NONYYMBLUMMY Pa3BUTUE HA UX TEPPUTOPUSIX 4O
BTOPXXEHMWS MU KONOHU3aLMK, CYMTAIOT cebsl OTNMYHBIMU OT APYrUX CEKTOPOB O6LLECTB,
KOTOpPbI€ B HACTOSILLIEE BPEMS FTOCNOACTBYIOT Ha 3TUX TEPPUTOPUAX UMK YaCTSAX ITUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAOT HEAOMUHMPYIOLLME cekTopa obLiecTsa U
peLnTenbHO HAaCTPOEHbI HA COXpaHeHue, pa3BuTre 1 nepedady oyayLwmm nokoneHnsm nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KQYECTBE OCHOBLI ANt AaNbHENLLEro
CYLLLECTBOBaHUS Kak HapoA0B B COOTBETCTBUU C MX COBCTBEHHbLIM KYNbTYPHbLIM YKaaom,
coLManbHLIMM UHCTUTYTaMM 1 NpaBoBbIMK cuctemamn®’,

HapyweHue npaB

CornacHo topugmnyeckomy crioBapto bnaka HapylleHveM npas siBNSeTCS AeNCTBUE,
NpenaTCTBYIOLLEE peannu3aunm OAHOIo U3 UCKMIOYNTENbHBIX NpaB BNagenbLua npasa
NMHTEennekTyanbHon cobctBeHHOCTU. CoBGCTBEHHO B cdhepe aBTOPCKOro npaBa M CMEXHbIX MpaB
HapyLleHMeM NpaB ABNSIETCA AENCTBME, OCYLLIECTBIIEHHOE B OTHOLLEHNM NPOU3BEAEHNS,
OXPaHAEMOro aBTOPCKMM NPaBOM UMK ABMAIOLLErOCst 06BHEKTOM CMEXHbIX npaB, 6e3
paspeLleHns BragesnbLla aBToOpPCKOro npaesa unm COOTBETCTBYHOLLMX CMEXHbIX MPaB B Cry4vasx,
korga TpebyeTcs nonyveHne Takoro paspelweHnst. OTBETCTBEHHOCTb 3a HapyLUEHWE Npas
MOXeT CyLLeCTBOBaTb HE TONbKO HA OCHOBE NPSIMOM OTBETCTBEHHOCTM (3a CO6CTBEHHO
COBEpPLLEHHOE HECAHKLUNOHNPOBAHHOE AESHNE), HO 1 HA OCHOBE «OTBETCTBEHHOCTM 3a
coaencTane» Unm «cybenamapHom OTBETCTBEHHOCTU» .,

In-situ

CornacHo ctaTbe 2 KoHeeHUuu o buornoaudyeckom pasHoobpasuu (1992 r.), «ycrnosus in-situ»
03HaA4alT «YCrOBUS, B KOTOPbIX CYLLECTBYHOT FreHEeTUYECKME PECYPChl B paMKax 3KOCUCTEM U
€CTEeCTBEHHbIX MECT 0OUTaHUSA, MPUMEHUTENBHO K OAOMALLHEHHbLIM UK KyTbTUBUPYEMbIM
BMAaM — B TOW cpeae, B KOTOPOW OHW NprMobpenn CBOW OTNIMYUTENbHbBIE NPU3HAKNY.

HemartepuanbHoe KynbTypHOe Hacrnegue

CornacHo topmngundeckomy cnosapto briaka «HematTepmanbHbli» 03Ha4YaeT «He UMEIOLLMIA
dusnyeckon popmbl». B NMpOTUBOMNONOXHOCTL EMY CIIOBO «MatepuasnbHbIny onpeaenseTcs
KaK «MmetoLmi unv obnagatowmnn omsnyeckon opmon; BeLLECTBEHHbIN; MOTyLLMIN ObITb
0Csi3aeMbIM U BUAMMbIM; Pa3fiNyYnMbIny.

81 Moakomuccma OOH no npenynpexageHnio AMCkpuMmmnHaumm n 3allnte MeHbLHCTB U ee uccrieqoBaHune

npobnemb! AUCKPUMUHALMKN KOPEHHOTO HacerneHus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).

My6nukauuns BOUC «Pykosoacteo BOUC no noroBopam B 06nacty aBTOPCKOro npaea M CMEXHbIX Npas u
Mmoccapwini TepMUMHOB MO aBTOPCKOMY MpaBy M CMEXHbLIM NpaBamy», cTp. 293.
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«HematepunanbHoe KynbTypHOe Hacneaue» onpeaeneHo B KoHeeHuuu 06 oxpaHe
HemamepuasibHo20 KyribmypHo20 Haciedus (2003 r.) OpraHmsaumm O6beanHeHHbIX Hauun no
Bonpocam obpasoBaHus, Haykn u kynbTypbl (FOHECKO) kak «obblyan, dopmbl NpeacTtaBneHns
N BblpaXXeHWs1, 3HAHMSA N HaBbIKW, — @ TaKKe CBA3aHHbIE C HAMU MHCTPYMEHTLI, NpeaMeThl,
apTedakTbl U KynbTypHbIe NPOCTPAHCTBA, — NPU3HaHHbIE coobLLecTBamMu, rpynnamm u, B
HEKOTOPbIX CNy4Yasix, OTAENbHbIMU NMLAMWN B KAYECTBE YacTh UX KyJIbTYPHOro Hacneaus.
Takoe HemaTepuanbHOe KynbTypHOE Hacneaune, nepegaBaeMoe OT NOKONEHUS K MOKOMEHUIO,
MOCTOSIHHO BOCCO3A4aeTcsi coobLecTBaMmm 1 rpyrnnamMmu B 3aBUCUMOCTM OT OKpYXKatoLen nx
cpenbl, X B3aMMOLENCTBUS C NPUPOAON U UX UCTOPUKN U DOPMUPYET Y HUX YYBCTBO
€caMObbITHOCTN N NPEEMCTBEHHOCTU, COOAENCTBYSI TEM CaMbIM YBXXEHWUIO KYNbTYPHOMO
pa3Hoobpa3ns 1 TBOpYECTBY YernoBeka. [nsa uenen HacTosiwen KoHBeHUUN NpMHMMaeTcs BO
BHMMaHMe TONbKO TO HEMaTepuanbHoe KynbTypHOE Hacneame, KOTopoe CornacyeTcs ¢
CYyLLIECTBYOLWUMN MEXAYHAPOAHO-NPaBOBbIMM akTaMu Mo npasam Yenoseka n TpeboBaHnsiMu
B3aMMHOrO yBaXkeHUs1 Mexay coobLiecTBamu, rpynnaMmm U oT4enbHbIMU NMLamMu, a Takke
YCTOMYMBOrO pasBUTUS».

KoHBEHLMSA rnacuT Takke, YTO «KHEMaTepuanbHoe KynbTypHOE Hacneamey nposiBnseTcs, B
4YacTHOCTW, B criegytoLmx obnacTsax: (a) yCcTHble Tpaguumnm n opMbl BbIPAXKEHWS, BKIOYaAst
A3blK B KAYECTBE HOCMTENSA HEMATepUanbHOro KynbTypHoro Hacnegus; (b) uCnonHuTenbckne
nckyccrea; (c) obblvaun, obpsaabl, npasgHecTBa; (d) 3HaHMs 1M 0Oblban, OTHOCALLMECS K
npupoae u BCENeHHOW; (e) TpaguuUoHHbIE pemMecna.

LlenocTtHOCTb

lMpaBo Ha LenoCTHOCTb — 3TO NPaBO Ha NPeAOoTBpPaLLEHNE HECAHKLMOHMPOBAaHHbIX Nepeaenok un
n3MeHeHul nponssedeHns™. Mocne nepecmotpa B 1949 r. Ha KoHdepeHuun B Bproccene
GepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00xXecmeeHHbIX rpoudsedeHud (1971 r.)
B TEKCT cTaTbm 6bis 6bina gobasneHa oopmynmMpoBka O 3anpeTe NpoYnX NocAraTenbCTB Ha
yKasaHHOe Npoun3BeaeHne, KOTopble HaHeCyT yuwepb YecTn unu penytaumm aBTopa.

PykoBopasiLime NpMHUUNbI B 061acTU MHTeNNeKTyanbHOW CO6CTBEHHOCTU NO AOCTYyNYy U
COBMECTHOMY NOJIb30BaHUIO Bbirogamu

HaunHas ¢ nepson ceccun, MKI'P nogaepxusan paboTy, HanpaBreHHyo Ha pa3paboTKy
pykosogsaLwmx npuHumnos BONC B obnactu nHTennekTyansHon cobCTBEHHOCTM NO AOCTYNY U
COBMECTHOMY MCMNOMb30BaHUIO Bbirod. bbino npeanoxeHo, 4tobbl 3TN pykoBoAALLME NPUHLAMbI
ObINN OCHOBaHbI Ha cUCTEMaTMYeckoM 0630pe AEeNCTBYIOLNX N TUNOBBLIX KOHTPAKTHbLIX
cornaweHui B popme 6a3bl aaHHbIx BOVC, cogepxaluen cornaweHns B obnactm
61opasHoo6pasus, CBA3aHHbIE C AOCTYNOM Y COBMECTHbIM UCMOMb30BaHneM Bbiroa™.

MepBbiii NPoekT®® BbiN NOArOTOBMEH C y4ETOM OnepaTUBHLIX MPUHLMMOB, onpeaeneHHbIx MKIP
ANs pa3paboTKy Takux PyKOBOASALLMX NPUHLMNOB®. OTOT NpoekT 6bin No3xe 06HOBMEH ¢
y4eToM Lienen cemHaguaToi ceccun MKIP®’,

83 Cwm. Cam PuketcoH n IxeriH C. TmH30ypr, MexxdyHapoOHOe agmopCKoe rnpaso U CMEXHbIE rpasa — 8 pamMKax

u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. |., ctp. 602.
84 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.
8 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (FT'eHeTnyeckne pecypcbl: NpoekT pykoBOASILLUX NPUHLMUMOB B
OTHOLLIEHMM JOCTyNa 1 CNpaBeAIMBOro COBMECTHOIO MONb30BaHWSA BbIrogamMm).
Cwm. onepaTuBHble NpuHUMNbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, cTp. 50.
Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (TeHeTnyeckne pecypcbl: NpoekT pykoBOAALLMX NPUHLMMOB B
o6nacTu UHTeNNeKTyanbHo COGCTBEHHOCTM B OTHOLLEHWUM JOCTYNa U CNpaBeaniMBoro COBMECTHOMO
Nnonb30BaHWsi Bbirogamu: OBGHOBMEHHbIV BapuaHT).
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Llenb pykoBoasLLMX NPUHUMMNOB B 0611acTN MHTENNEeKTyarnbHON cOBCTBEHHOCTH Ans AOCTyNa 1
COBMECTHOrO Nosib30BaHMsA Bbiro4aMuy 3akitoyaeTcsl B 0kasaHUM NOMOLLM NpoBaigepam v
nony4aTensim reHeTUYeCKNUX PecypcoB, B npoLiecce obcyxaeHns, pa3paboTkm U NOArOTOBKM
NPOEKTOB 311EMEHTOB B3aMMOCOr1aCoBaHHbIX YCIOBWIA NSt 4OCTYNa K reHETUYECKMM pecypcam
N COBMECTHOrO Nosb3oBaHus Bbirogamu. OHW UNMOCTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMU MOTYT CTONKHYTLCS MpoBaiiaepbl 1 nonyyateny npy o6CyXaeHnn cornatleHms,
KOHTpaKTa unu nuueHsnn. PasHoobpasve HaumoHanbHOro 3akoHoAaTenbCcTBa U NPakTUYeCcKmX
MHTEpPEeCcoB NpoBaaepoB 1 NnornyyaTenen MoXeT NPMBECTU K LUMPOKOMY AnanasoHy
BO3MOXXHOCTEW BblGopa Npu 06Cy»KaeHUN 1 NOATOTOBKE NPOEKTa pearibHbIX NOMOXEHWNA.
MoaTomMy pykoBoAsILLME NPUHLMMNBI MOTYT OKa3aTb NOAAEPXKKY NpoBaraepam v nonyyatensm B
obecrneyeHMn paBHONPABHOIO AOCTYMa 1 COBMECTHOIO NOSb30BaHUS BbiIrogamu Ha
B3aVMMOCOI1acoBaHHbIX YCMOBUSIX, HO HE NMpeaycMaTpuBaTtb OAHY Moaernb UM Habop
BapVaHTOB.

Kpome Toro, HAYTO B 3TUX PYKOBOASLLMX NPUHLMMNAX HE JOMKHO MCTONKOBLIBATLCS Kak
3aTparvBaoLlee CyBepeHHble NpaBa rocy4apcTB Ha UX NPUPOAHbIE Pecypchl, BKIOYas UX
NnpaBo yCTaHaBNMBaTb YCMNOBMUS U NOMOXEHWUS ANt 4OCTYNa U COBMECTHOrO MNofb30BaHus
Bbirogamu. PykoBoasiLime npuHUMNbI A0MKHbI ObiTb TONBKO 406POBONBHLIMA U
nnntocTpaTnBHbIMU. OHW He NpeaHa3HayeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MeXAyHapOAHOrO, PErMoHanNbHOIO M HALMOHANBLHOIO 3aKoHoAaTeNnbCcTBa,

TpaanLUMOHHbIE 3HAHUS YacTo CBSI3aHbl C FeHETUYECKUMI pecypcamMm, 1 3TO MOXET OaTb
LIeHHOe NpeacTaBneHne 0 TOM, Kak FeHeTUYECKME PECYPChI MOXHO COXPaHWUTb, NoaaepkaTb U
Mcnonb3oBaTh Ha 6naro YenoseyecTBa®™. PykoBoAsLIME NPUHLMMBI TAKKe PacnpoCTPaHAoTCs
Ha TPaJULIMOHHbIE 3HaHWS, CBSI3aHHbIE C reHeTnYeckummn pecypcamm®.

MexpyHapoaHasa nateHTHasa knaccucdpumkaumsa (MIK)

MexayHapogHasa nateHTHas knaccudukauua (MINK) onpegenseTcs kak «mepapxuyeckas
cucTema, B KOTOPOW BCA TEXHUKA B LLENIOM nogpasaeneHa Ha pag pasfenos, Knaccos,
noaknaccos 1 rpynn. Knaccudukaumsa aBnseTcs He3aBUCMMbIM OT A3blka MHCTPYMEHTOM,
He3aMeHMMbIM NpY NPOBEAEHNM MOUCKA NAaTEHTHbIX AOKYMEHTOB Ha onpeaeneHne n3BeCTHOro
YPOBHS TEXHUKN B KOHKPETHON TexHU4eckomn obnactuy» .

MK 6bina yupexaeHa Cmpacbypackum coanaweHuem o MexdyHapoOHoU nameHmMHoU
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmatpumsaeTt, 4To «Knaccudukaumsa BKIoYaeT:
(i) TekcT, paspaboTaHHbIN COrnacHO NOMNoXeHnsaM EBponenckon KOHBEHLMM MO
MexayHapoaHou knaccmdukaumm naTeHToB Ha n3obpeTteHns ot 19 aekabpsa 1954 r.
(HasbiBaeMou HWxe «EBponernickas KOHBEHUNSA»), KOTOPbIA BCTYNUIT B cuny 1 6bin onybnukosaH
"eHepanbHbIM cekpeTapem EBponenckoro CoseTta 1 ceHTa6pa 1968 r.; (i) nameHeHus,
KOTOpble BCTYNUIIM B CUIY COrnacHo ctatbe 2(2) EBponenckon KOHBEHLMM A0 BCTYNNEHUS B
cuny Hactodwero Cornawenus; (i) M3MeHeHusi, BHECEHHbIE BINOCNEACTBMMN B COOTBETCTBUM
CO cTaTbeWn 5, KoTopble BCTYNatT B CUMY COrMacHO NOMNOXEHUSM cTaTbi 6».
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%0 CM. nokymeHT WIPO/GRTKF/IC/17/INF/12.

o Fnoccapuii BOUC Ha nopTtane PATENTSCOPE.
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N3o06peTaTenbCKuin ypoBeHb

M3o6peTaTenbckuin ypoBeHb (Takke onpegensemblii Kak «k HeO4eBUOHOCTb») ABMSeTCH OQHUM
N3 KPUTEPMEB NATEHTOCNOCOBHOCTH, CBSA3AHHBINA C BOMPOCOM O TOM, Obifio nin nsobpeteHune
OYeBMAHLIM ANa Nuua, obnagaroLero 06blI4HLIMI 3HAHUAMK B AaHHON obnacTtn®™.

B cooteeTcTBMM cO cTaThen 33 PCT 3asBneHHoe n3obpeTeHne cuntaeTcs COOTBETCTBYHOLLMM
n306peTaTENbCKOMY YPOBHIO «ECIM OHO, MPUHUMAsi BO BHYMaHWe NpeALleCcTBYHOLLMIA YPOBEHb
TEXHWUKK, KaK OH onpeaeneH VIHCTpyKUMen, Ha YyCTaHOBIEHHYO COOTBETCTBYHOLLYIO AaTy He
ABNSAETCS 0YEBMAHbIM AN1S CNeunanncToB B JaHHOW o6nactmy.

B ctaTtbe 56 Esporietickol nameHmHol KoHeeHUuu n Pasgene 35 U.S.C. 103 coagepxatca
aHanornyHble onpegenenus. B Pasgene 35 U.S.C. 103 ucnonb3yeTcsi 3KBMBaNEHTHbIN TEPMUH
«Heo4YeBUOHbIN OO BEKT».

JInueH3nOoHHbIe cornawleHus

JNnLEeH3NoHHbIEe cornalleHnsi onpeaensioTcs Kak CornalleHus, npegycmaTtpysaroLmne
onpeaeneHHoe paspeLleHHOe UCMOob30BaHe MaTepuarnoB Uy npae, KOTOpbIe YNOMTHOMOYEH
NPeAoCTaBnATb NPOBaaep, HanpuMep, CornalleHnst o NMUEH3MPOBaHNMN UCTONb30BaHNSA
reHeTUYeCKMX PecypCcoB B Ka4eCTBe Hay4YHO-UCCrneaoBaTeNbCKUX CPEACTB, UMK O
NMUEH3NPOBaHNM NCMONb30BaHUS B3aNMOCBSI3aHHbIX TPAAULMOHHbBIX 3HaHWUIA UNu ApYyrux npas
WHTENNeKTyanLHoi CO6CTBEHHOCTN,

OrpaHunyeHus

CornacHo topuandyeckomMy criosapto briaka, «orpaHuyeHne» o3HavaeT akT YyCTaHOBMNEHUS
OrPaHNYEHWU, OTPAHUYEHHOCTb, OrPaHNYNTENBHYIO Mepy. CnoBO «OrpaHnYeHns»,
MCMoNb3yemMoe Hapsidy CO CIIOBOM «MCKITHOUEHMA», O3HAYaeT «rpaHuLbl» Unu «npegensi»®,
[ns coxpaHeHusi Hagnexatllero banaHca MHTepecoB NnpaBoobnagarenen 1 NonbL3oBaTenemn
OXpaHsAeMbIX NPOM3BEAEHMI 3aKOHbI B 0611aCT aBTOPCKOro npaesa MoryT npeaycMaTpuBath
onpeaeneHHble OrpaHMYeHns UMYLLECTBEHHbIX NPaB — Cry4yaun, B KOTOPbIX OXpaHsieMble
npou3BedeHnst MOTYT UCNONb30BaTbCs 0e3 pa3pelleHnsi npaBoobriagaTens u Npu ycrosum
BbINNAThl KOMNEHcaLuun nnu 6e3 atoro ycrnosua®.

B bepHckol KoHseHyuu 06 oxpaHe iumepamypHbIX U XyO0KecmeeHHbIX npousgedeHud
(1971 r.) copepxatcs ycnoBus, B COOTBETCTBMM C KOTOPbIMY NpaBa aBTOPOB MOTYT ObITb
OrpaHuYeHsbl, B CBA3M C YeM MOXET ObiTb paspelLeHo cBob6oaHOEe NCNonb3oBaHue
npousseeHnini®®. [1ns onpeaeneHns yCcroBuii, B COOTBETCTBUM C KOTOPLIMU MOXET BbiThb
BBE/[IEHO OrpaHnyeHne, paspaboTaHa TpexcTyneHyartas nposepka’’. 3Ta npoBepka Takke
npegycMmoTpeHa B ctatbe 13 CoenaweHuss BcemupHol mopzosol opeaHu3ayuu (BTO) no
mop208bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornaweHune
TPUMMC), ctatbe 10 [Jozosopa BOUC no asmopckomy ripasy (QAIT) B kauecTBe NpoBEpPKM AN
NCKIMIOYEHUI N OrpaHNUYEHNIN BCEX MMYLLECTBEHHbIX NPaB B pamKax aBTOPCKOro npasa.

B ctatbe 16 [ozosopa BOMC no ucnonHeHusim u gpoHozpammam (QVN®) ata npoepka

92 CnpaBoyHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukauns BONC Ne 489 (E), 2008 r., cTp. 20.

9 CM. fokymeHT WIPO/GRTKF/IC/17/INF/12.

9 WccnepoBaHve «McknoveHns 1 orpaHnyYeHuss B aBTOPCKOM MpaBe Y CMEXHbIX NpaBax», NOAroTOBMNEHO
Meepom CupuHennn, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

Pasgen Be6-canita BOVC, NoCBSLLEHHbIA aBTOPCKOMY MpPaBy U CMEXHbLIM NpaBaMm:
http://www.wipo.int/copyright/en/limitations/index.html.

MyHkT 1 cTatbn 10.

MyHkT 2 cTatby 9.
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pacnpocTpaHaeTCcs Ha npaBa UCMONHUTENEN U npomusBoauTenen hoHorpamm, KoTopble
oxBaTbiBaeT AaHHbIii gorosop ™.

CornaweHus o nepegayvye matepuana

CornaweHuns o nepegaye maTepuana npeactaBnsAoT cobor cornalleHuns, Cnonb3yemble B
KOMMEPYECKNX N aKaAeMNYeCKNX NapTHEPCKUX HAaYyYHbIX MCCNeaOBaHUNAX, BKITHOYAOLLMX
nepegady 6monornyecknx MaTepmuanos, Takux, Kak 3apoAbileBas nnasMma, MMKPOOpraHmMambl 1
KNeTO4YHble KyNnbTyphbl C Lenbio obMeHa maTepyanaMmy Mexay nposangepom u nonydyatenem u
onpegeneHne ycrnosui 4OCTyNa K rocyAapCTBEHHbIM KOSNEKLUMSAM 3apOAbILLIEBON NasMbl,
CeMeHHbIM (hOHAAM UnK reHeTndecknm pecypcam in situ®. BOWC paspabotana 6a3y AaHHbIX
cornaweHui B obnactn 6uopasHoobpasnsi, UMEHLLMX OTHOLLEHWE K JOCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrog, COAEPKALLMX KOHTPAKTHbIE MONOXEHUS, Kacatowmecs nepegaydv u
Mcnonb3oBaHNs reHeTudecknx pecypcos'®. MpogoBonNbCTBEHHAS U CEMbCKOXO3ANCTBEHHANA
opranmsaumst (PAQO) paspaboTtana n npmHsina B 2006 r. CtaHgapTHOe cornalleHme o nepegade
maTtepuana (CCIIM), HeoGxoanmoe anga peanusauun MexagyHapogHOro gorosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Afs NPoM3BOACTBa NPOL4OBONBCTBUSA U BEOEHUS
cenbckoro xo3sanctaa (2001 r.)!%. B npunoxeHnn | K BOHHCKUM pyKo8OOALWUM MPUHUUNaM Mo
obecneyeHuro docmyna K 2eHeMU4YeCKUM pecypcaM U CO8MECMHO20 UCIOJIb308aHUs Ha
cripasedsiugol U pasHol OCHO8e 8b1200 OM UX MPUMEHEHUSs1 COAepXaTCsi ANeMeHTbl ANd
BKITIOYEHMS B COrnalleHnss o nepegaye matepuanos.

MuHumym gokymeHtaumm PCT

B cootBeTcTBMM € TNoccapmnem TepmmHOB PCT, MMHUMYM OOKYMEHTaUUN MOXET onpeaensaTbes
KaK «4OKYMEHTbI, B KOTOPbIX MEXAYHaPOAHbIA NONCKOBbLIN OpraH JOSPKEH OCYLLECTBNATb MOUCK
COOTBETCTBYIOLLErO NPEALLIECTBYIOLEro YPOBHA TEXHUKN. IDTO TakKe OTHOCUTCS K opraHam
MEeXOyHapOoAHOW NpeaBapuUTenbHON SKCNEpPTU3bl ANS Uernen NpoBeaeHns aKCnepTmabl.
[oKymMeHTaums BKIHOYaeT HEKOTOPbIE ONYOMMKOBaHHbIE NATEHTHbIE 4OKYMEHTbI M HEMATEHTHYIO
nuTepaTypy, COAepXaLlytcs B cnucke, onybnmkosaHHom MexayHapoaHbiM 6t0po. MuHumym

[OKyMEHTaLMn nepeyncnen B npaeune 34 MHctpykumm kK PCT»%2,

B PykoBogsawmx npyHumMnax gnsi NpoBeAeHns MexayHapogHoro noncka no npoueaype PCT
MWUHUMYM AOKYMEHTaLMN ANsi MEXAYHAaPOAHOro novcka onpeaenseTcs Kak «nogbopka
AOKYMEHTOB, OpraHM3oBaHHas B cucteMatmdeckon hopme (Mnm OCTYnHas UHbIM
cucTemaTuyeckum obpasom) Ansi uenemn NpoBeaeHnsl Moucka B COOTBETCTBMM C OTHOCALLMMCS K
006BbEKTY coaepXaHmeM OOKYMEHTOB, KOTOpble NPeACcTaBnsoT co6on rnaBHbIM obpaszom
NaTeHTHble LOKYMEHTbI, AOMOSIHEHHbIE PAAOM CTaTen U3 NEPUOANYECKNX U3OAHWUIA U OPYTrvX

BMOB HEMaTeHTHOM nuTepaTypbi» %,

B despane 2003 r. Ha cegbMon ceccun 3acenanuna MexayHapodHbIx opraHoB B pamkax PCT
6bIN0 AOCTUTHYTO COrMALLEeHNE B MPUHLMME O TOM, YTO AOKYMEHTALMS MO TPaaMLIMOHHBIM
3HaHMAM [0IDKHA BbiTh BKMKOYEHA B 4aCTb MUHUMYMa AoKyMeHTauun PCT, oTHOCSLLYOCS K
HenaTeHTHoM nuTepaTtype'®. Hanpumep, B fokymeHTe «MuHmym aokymeHTauum PCT —
CnMCoK NepuoaNYEcKMX U3gaHuin: Nepuoanyeckne U3aaHus, UCrornb3ayemble Ans novcka u

% My6nukauuns BOUC «PykoBoactBo BOUC no poroBopam B 06nacti aBTOPCKOro npaea v CMEeXHbIX NpaB u

"Moccapwuii TepMMHOB NO aBTOPCKOMY MpaBy U CMeXHbIM npasamy», BOUC, cTtp. 313.
99 CM. JokyMeHT WIPO/GRTKF/IC/17/INF/12.
10 NocTynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html.
1 NoctynHo Ha: ftp:/ftp.fao.org/ag/cgrfa/gbl/SMTAe.pdf.
102 NocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M.
103 MyHKT 1X-2.1 PyKoBOASILLMX NPUHLMINOB A5t NPOBEAEHMS MEXAyHapoAHOro novcka no npoueaype PCT
(nencrByeT ¢ 18 ceHTs6ps 1998 r.).
MwuHumym gokymeHTtauum PCT, npokymeHT PCT/MIA/9/4.
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aKkcnepTusbl» NHANACKNIA XypHan TPaaULMOHHbBIX 3HaHUA 1 Kopenckui xxypHan TpaguumMoHHbIX
3HaHW onpeferneHbl kKak HenaTeHTHasa nuTepaTypa.

MeHbLUMHCTBO

CornacHo ropnanHeckomy crnoBapto bnaka TEPMUH KMEHLLUNHCTBO» obo3HavaeT rpynny nuu,
KOTOpPbl€ HEKOTOPbIM o6pa30M OoTNn4yaroTcs OT OONbLUMHCTBA, B pesynbTarte 4ero cC HUMun
nHoraa o6pau.|,a+0T09| HEOOMNHaKOBO.

MeHbLUMHCTBOM SIBMSIETCA rpynna, B YACNIEHHOM OTHOLLEHWUM ycTynatowas 60MbLLNHCTBY
HaceneHusi rocygapcTaa 1 Haxoaswascs B HeQOMUHMPYHOLLIEM NMOMNOXEHUN, YNeHbl KOTOPOW
o6nanalT 3THUYECKUMU, PENUTMO3HBIMWN UMY A3LIKOBLIMU XapakTepUCTUKaMM1, OTAUYHLIMU OT
XapaKTepPUCTMK OCTanbHOIO HACEeNeHusl, U KOTOpble UCMbITLIBAIOT YYBCTBO CONUAAPHOCTU, AaXe
€CIN OHO He NPOoSIBIISIETCSA AIBHO, HAaNpaBlieHHOe Ha COXpaHEHNe UX KynbTypbl, Tpaauumin,

penurum unu ssbika'®.

B cooTBeTcTBUM C [eknapayuel o rpasax /uy, npuHadnexauwjux K HayuoHaslbHbIM usmu
SMHUYECKUM, Periu2uO3HbIM U S13bIKO8bIM MeHbuWwUHcmeam (1992 r.), nuua, npMHaanexawime K
MEHbLUMHCTBaM, MMEIOT NPaBOo NoNb30BaTbCA JOCTOAHUSMU CBOEN KynbTypbl 6e3
BMeLLaTeNbCTBa UMK AUCKPUMUHALMK B Kakoii Bbl To HM 6bino dopme’®. Mocyaapctsa
OXPaHSAT Ha UX COOTBETCTBYIOLLMX TEPPUTOPUAX CYLLLECTBOBAHME U CAMOBBLITHOCTb
HaUWOHAaITbHbIX UMY 3THUYECKUX, KYIbTYPHBIX, PENUIMO3HBIX N A3bIKOBbIX MEHLLUNHCTB Y

MOOLLPSIOT CO3AaHVE YCIOBWIA ANA PasBUTUSA 3TOM camobbiTHocT Y.

B cooTtBeTCcTBUN C MexOyHapOoOHbIM NMakmom O epax0aHCKUX U roumuyeckux rnpasax (1966 r.)
B TeX CTpaHax, rge CyLecTBYIOT 3THUYECKNE, PENUTMO3HbIE U A3bIKOBblE MEHBLUWHCTBA, NnLam,
npuHagnexallimMm K TakuM MEeHbLUMHCTBaM, He MOXeT ObiTb OTKa3aHO B MpaBe COBMECTHO C
APYTYIMX YfieHaMmM TOW Xe rpynnbl NONb30BaTbCA CBOEW KyNnbTypOW, MCNOBEAOBaTb CBOKO

pennrno n NCNONHATL ee O6pﬂﬂbl, a TaKkXe noJjib3oBaTbCA pOAHbIM FI3bIKOM108.

He3akoHHOe npucBoeHune

B obnactu nHtennektyanbHon co6CTBEHHOCTU IopuanYeckuin crosapb bnaka onpegenser
«HEe3aKOHHOE NPUCBOEHUE» KaK «OCHOBaHHbIN Ha obLLeM npaBe AenvKT 3a UCNOMb30BaHNe He
OXpPaHAEMOW aBTOPCKNM NpaBoOM MHpOpMaLmMM Unn naen, KoTopble opraHnsaums cobupaeT m
pacnpocTpaHsaeT Ansa n3BnevyeHns NpmbbInun ¢ Lenbo HeodpPOCOBECTHOM KOHKYPEHLMMN C 3TOM
opraHusaumen, unu 3a KonMpoBaHWe NPON3BEAEHUS, aBTOP KOTOPOro eLe He nctpebosan unm
He MONy4Yuns UCKIIYNTENBHBIX NPaB Ha npounssegeHune. [...] dnemeHTaMmm He3aKOHHOTO
NPUCBOEHUA ABNAOTCA cneaytowme: (1) ucrew, 4OMKHO ObiTb, BNOXWUN BpeMS, 4EHbIM UnNu
ycunua anga cbopa nHdopmaunmn, (2) 0TBETUMK, AOIMKHO ObiTb, Nonyynn nHpopmaumio 6e3
Kaknx-nmbo aHanornyHbIx BAOXeHUn, u (3) uctew, AOMKHO ObiTb, MOHEC KOHKYPEHTHbIN yLLepb
BBMAY NOAOOHLIX AENCTBUN OTBETUYMKAY.

195 dpanuecko KanopTopw, GbiBLunii CrieunanbHbiit goknagunk OOH, 1979 r., Ha KoToporo cebinaetcs Autep

KyrenbmaHnH B pabote «OxpaHa nuvu, npuHaanexaiimx K MeHbLUMHCTBaM, W KynbTypHOro pasHoobpasus
KOpPEeHHbIX HapoaoB» noA pea. A. dpoH boraanamn n P. Bonbddpym, tOprnanyeckun exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

MyHKT 1 cTaTby 2 [eknapaumu o NpaBax nuu, NpUHaAnexawmx K HauMoHanbHbIM UMW 3THAYECKUM,
pPenurmo3sHbIM 1 A3bIKOBbIM MEHBLUMHCTBaM, NPUHATON pe3ontounen 47/135 NeHepansHon Accambnen ot
18 nekabps 1992 r.

MyHKT 1 cTaTbn 1 [eknapaumun o npasax nuu, NPUHaAnexawmx K HauMoHanbHbIM U 3THUYECKUM,
PENUIMO3HbIM M S3bIKOBbIM MEHBLUWMHCTBAM.

Cratbsa 27 MexayHapoaHOro nakra o rpaxaaHcKkmx U NonMTUYeCcKnx npasax, NPUHATOro 1 OTKPLITOro Ans
noanucaxusi, patudukauum n npucoeguHeHns pesontoumnent N'eHepansHo Accamb6nien 2200A (XXI) ot
16 pekabpsi 1966 r., BcTynuBLuero B cuny 23 mapta 1976 r.
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[envkT B CBA3M C HE3AKOHHbLIM NMPUCBOEHUEM SIBMSIETCS YaCTbo 3aKOHOAATENbCTBA O
He406GPOCOBECTHON KOHKYPEHLIMM B CUCTEME MPELEAEeHTHOro npaea. Takum obpasom,
He3aKOHHOE NPUCBOEHME BrieYeT 3a coboi NPOTMBONPABHOE UMM HEYECTHOE UCMONb30BaHNe
MY 3aMMCTBOBaHME YY>KOM COOCTBEHHOCTU, U YacTo UcMonb3yeTcs Ans 060CHOBaHMS UCka B
Tex cnyyasix, korga He Obinv HapyLUeHbl NpaBa COGCTBEHHOCTU Kak TakoBble. HesakoHHoe
NPUCBOEHUE MOXET UMETb OTHOLLEHMWE K MPOTMBOMNPABHOMY 3aMMCTBOBAHUIO U
MOLLEHHUYECKOMY MPUCBOEHUIO CPEACTB MU MMYLLLECTBA, KOTOPbIE BBEPEHLI OAHOMY NHLY, HO
Ha caMoM ene npuHaanexaT Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[lpasogasi cmpykmypa oxpaHbl mpaduyUoHHbIX 3HaHul 8 LLpu-
JlaHke» (2009 r.) onpegenseT «He3akoHHOEe NPUCBOEHUE» Kak «(i) NnpnobpeTeHne, NpucBoeHne
NN NCNoNb3oBaHME TPAANLMOHHBIX 3HAHWI B HApYLLEHWNE MONOXEHUIN 3TOro 3akoHa,

(i) naBneveHme Boirogbl U3 NPUOBPETEHUS, MPUCBOEHNS NN UCMONBb30BaHNA TPAAULMOHHbIX
3HaHW, Korga nuuy, KoTopoe npuobpeTaeT, NnpuceamsBaeT N UCNONb3yeT TPaAULNOHHbIE
3HaHWS, M3BECTHO UIM HEN3BECTHO MO NpUYMHe HEBPEXHOCTU, YTO TPaAMLMNOHHbBIE 3HAHUS
ObINn NprMobpeTeHbl, NPUCBOEHbI UM NCNONBb30BaHbI NtoObIMY HeCnpaBeANMBbLIMU CPeaCcTBaMMU,
n (i) opyrue Buabl KOMMEPYECKON OeATENbHOCTH, NPOTUBOPEYaLLME YECTHOW NPaKTUKe,

KOTOpPbI€ NO3BONAKT U3BJEKaTb HECNpaBeaInByr Bbiroay 13 TpagnumMOHHbIX 3HaHI/Il7I»109.

HenpaBomepHoe ucnonb3oBatue™’

B obnacTtn nateHTOB topuanyecknii cnoeapb bnaka onpegensier «HenpaBoOMeEpPHOe
NCNOoNb30BaHME» KaK «MCMOMNb30BaHWE NaTeHTa Unun ¢ Lenbto NpoaneHns encTBums
UCKITIOMUTENBHOTO NpaBa Ha He3anaTeHTOBaHHbIE TOBapbI, UMK C Lienblo HapyLLeHns
aHTUTPECTOBCKOro 3akoHoaaTenbcTBa». CrioBapv onpegensoT HenpaBoMepHoe
NCnonb3oBaHMe Kak HenpaBuUbHOE, HEBEPHOE UM HeHaaNexallee Ucnonb3oBaHue, nmdo
HenpaBunbHOE NpMMeHeHne. HenpaBomMepHOE MCMONb30BaHME MOXET TakKe O03Ha4aTb
HeHaanexawiee unu YypeamepHoe npumeHeHne, nMbo AenNCTBUSA, KOTOPbIE U3MEHSAIOT NPUCYLLYHO
Lenb Uy Ha3HaYeHne Yero-To.

N3meHeHune

M3meHeHnem siBnsieTcst nepemeHa B 4eM-numbo (topugmdeckuin cnosapb braka). 3T0T TepMuH
ABMSIETCS CMHOHMMOM nepeaenkn. B ctaTtbe 6bis bepHckoli KoHeeHyuu 0b oxpaHe
JiumepamypHbIx U XyQoxxecmeeHHbIX npousdsedeHuti (1971 r.) npeaycMoTpeHo, MOMUMO
npoyero, NpaBo aBTopa NPOTMBOLAENCTBOBATbL BCAKOMY M3BPALLEHNIO, UCKAXKEHMUIO UIN NHOMY
N3MEHEHMIO NPOun3BeaeHNs, CMOCOBHOMY HaHecTu yepb YecTu unu penytaumm aBTopa.

My3bikanbHoe BblipaxeHue

My3blkanbHbIMU BLIP@KEHNAMU ABMAIOTCS BbIPAXEHNS NOCPEACTBOM 3BYKOB My3bIkin™,

109 Pa6ounii ookymeHT, Bepcus oT 1 siHapst 2009 r. «[paBas cTpyKTypa oxpaHbl TpaguUMOHHbIX 3HaHwii B LLpu-

J1aHke».

HekoTopble aeneraumu npegnaranu 4o6aBnUTe TEPMUH KHENPABOMEPHOE UCMOMb30BaHNEY B TEKCT
AokymeHTa «OxpaHa TpaguLUMOHHbBIX 3HaHWWA: NepecMOTPeHHble Lenu 1 npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauus NHgoHesun n aeneraums Mekcukn. OpHako generaums ABCTpanuu oTMeTuna,
YTO «HernpaBOMEepPHOEe UCMOMNb30BaHNE» NPeACTaBnsieT Co6ON TEPMUH, UCMOSb3YEMbI B KOHTEKCTE
KoHBeHuumn o 6uonoruyeckom pasHoobpasnm B pamkax NpoekTa TekcTa A NeperoBopoB MexayHapogHOro
pexuma AoCTyna M COBMECTHOIO MCNOMb30BaHNS BbIrOf, OT FeHEeTUYECKMX PECYPCOB U CBSI3aHHBIX C HAMM
TPaAUUMOHHBIX 3HaHWI. OH 6bIn UCNONb30BaH NPUMEHWTENBHO K AEUCTBUSIM, KOTOPbIe NPOTUBOpeYaT
COrnacoBaHHbIM Ha B3aVIMHOW OCHOBE YCIOBUSIM, B TO BPEMSI K&Kk TEPMUH «HE3AKOHHOE MPUCBOEHUEY» UMEET
OTHOLLEHME MMEHHO K NpuobpeTeHuto 6e3 npeaBapuTenbHOro obocHoBaHHOro cornacus. OHa npussana K
AanbHenwemMy obCy>xaeHno Bonpoca 0 3HaYeHNN 3TMX TEPMUHOB B paMKax 3Toro KommteTa u B CBSI3n C
WHTenneKTyanbHON COGCTBEHHOCTBIO, @ HE JOCTYMOM K TPAAULIMOHHBIM 3HaHWUSAM, CBA3aHHBIM C
reHeTUYeCKMMU pecypcamu.

Pasgen 2 TunoBbIX NONOXEHWA AN HALMOHanNbHbIX 3akoHoAaTeNbCTB 00 oxpaHe donbknopa oT He3aKOHHOIo
UCMOMb30BaHWA 1 APYrMX HaHOCALWMX ywepb gencrenii, 1982 r.
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UckaxeHune

CornacHo onpeaenennto OKcopACKOro CrioBaps aHrUMNCKOro s3blka TEPMUH KUCKaXKEHNEY
0O3Ha4yaeT aKT 0TCeYEeHMs UNN U3bATUA YacTu Yero-Nnnbo, 0COBEHHO KHUMM UM MHOTO AOKYMEHTA;
N3MEHEHME UMM YHUUTOXEHNE YacTu COAEPXKaHUsA UnNn 3HadeHnsi. B coOTBETCTBUM CO CTaTben
6bis bepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U Xy00XXecmeeHHbIX rnpouseedeHul
(1971 r.) oxpaHa OT UCKaXKEHMA SABNAETCA OAHUM U3 aTPUOYTOB NINYHBIX HEUMYLLLECTBEHHbIX
npae aBTopa.

B3anmHoe yBaxeHune

B npeambyne Heknapauyuu OOH o npasax KopeHHbIx Hapodos (2007 r.) B3auMHOe yBaXKeHne
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUI, K KOTOPbIM CrneayeT CTPEMUTLCA B AyXe
coTpyaoHuyectBa. CornacHo onpeaeneHunto OkcdopacKoro crioBapst aHrfIMNCKOro s3bika, CrNoBo
«B3aUMHbIN» OTHOCUTCS K ABYM 1 Bonee noasm, UCMbITbIBAKOLWMM APYT K APYry OANHAKOBbLIE
YyBCTBA, MEXAY KOTOPbIMU CYLLECTBYHOT ABYCTOPOHHME OTHOLLEHMS.

B3sanmocornacoBaHHble ycnoBusi

Kpome npusHaHus npasa HauuoHasbHbIX NpaBUTENbCTB OnpeaendTb YCroBusa goctyna K
reHeTU4eCcKnM pecypcam, NyHKT 4 ctatbn 15 KoHeeHuuu o buonoau4yeckom pa3Hoobpa3suu
(1992 r.) npegycmaTtpumBaEeT, 4TO «4OCTYM, B Cly4ae ero npegocraBreHns, obecnevmBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCNOBUAX U PErynmpyeTcsi NONOXEHUSIMU HacTOSILLEN CTaTbu.
NcnonHuTenbHbin cekpeTapb KBP oTmevaeT, 4To «KOHTpaKTbl iBNAOTCA Hanbonee obLuen
cbopMoit perncTpaLmmn «B3anMHO COrnacoBaHHbIX yerosuin» 2. B ctatbax 41-44 BOHHCKMX
PYKOBOSALLMX NPMHLMNOB NO o6ecnevyeHnto AOCTyNna K reHeTUYeCKMM pecypcam u
COBMECTHOrO MCNOJIb30BaHUA Ha cnpaBeasIMBOM U paBHOW OCHOBE BbIrog OT UX
NPUMEHEeHUs N3MN0XKEHbl HEKOTOPbIE OCHOBHbIE TpeboBaHNS B OTHOLLUEHNN B3aUMHO
COrfacoBaHHbIX YCNOBUMN.

Cratba 18 Hazolicko2o npomokona peaynuposaHusi 0ocmyra K 2eHemu4eckum pecypcam u
COBMECMHO20 UCMO/Ib308aHUs Ha cripasednueol U pagHol OCHO8E 8b1200 OM UX MPUMEHEHUS
Kk KoHeeHyuu o buonoaudyeckom pasHoobpasuu (2010 r.) cneuyunanbHoO KacaeTcs cobniogeHms
B3aMMOCOracoBaHHbIX YCroBWUiA, npegycmaTpmeas, 4to «1. [pu BbINONHEHMM NONOXEHUN,
yKasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctaTbn 6 1 B cTatbe 7, kaxkaas CTopoHa noowpsaeT
MOCTaBLUMUKOB 1 NONb30BaTeNen reHeTUYECKUX PECYpPCoB U/ TPaaULMNOHHBIX 3HAHUN,
CBSA3aHHbIX C reHeTUYECKUMUN pecypcamMu, BKNoYas no Mmepe HeobxoamMmMocTu BO
B3aMMOCOracoBaHHbIE YCNOBMS NOMOXeHUs 06 yperynmpoBaHMm CnopoB, BKAOYaoLWME:

(a) ropucamkumio, B KOTOPYIO OHKU NepeganyT Nobon Npouecc yperynupoBaHust CNopos;

(b) NnpyMeHMbIN 3aKOH; U/unn (C) BapuaHTbl anbTEPHATUBHOIO yperynmpoBaHus CNopoB, Takne
Kak nocpegHnyecTso unu apbutpax. 2. Kaxgas CtopoHa obecneunBaeT BO3MOXHOCTb
obpalleHns 3a NOMOLLbI0 B pamMKax CBOMX NPaBOBbIX CUCTEM B COOTBETCTBMU C NPUMEHUMbIMU
IOPUCONKUMOHHBIMU TpeboBaHNSIMU B CryYasx BO3HMKHOBEHUSA CMOPOB, MPOUCTEKAOLWMX 13
B3amMMocCornacoBaHHbix ycrosuin. 3. Kaxxgas CTopoHa NpvHMMaEeT B COOTBETCTBYIOLLMX
cny4vasx apdpekTBHbIE Mepbl Ana: (a) obecneyeHns 4OCTyNa K NpaBoCyauio; U

(b) ncnonb3oBaHUA MexaHM3MOB 41151 06ecneYeHns B3anMHOIoO NPU3HaHNS U BbINOSIHEHUSA
peLLeHNA, BbIHECEHHbIX MHOCTPAHHbLIM Cy0M, U apbuTpaxHbix pewweHun. 4. KoHdepeHums
CtopoH, BeicTynatowas B kayectse CoewaHna CTopoH HacTosiwero MpoTokona, npoBoanT
0030p 3pPEKTMBHOCTM HACTOSLLIEN CTAaTbM B COOTBETCTBMM CO cTaTben 31 HacTosuero
MpoTokonay.

12 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Haronckui npoTokon perynupoBaHus [OCTYNa K reHETUYECKUM pecypcam U
COBMECTHOIO UCMNOJIb30BaHUsA Ha cnpaBeAsIMBON U paBHOW OCHOBE BbIrod OT UX
npumeHeHus K KoHBeHUUM 0 GBuonormyeckom pasHoo6pasum (2010 r.)

MpoTokon 6bin NpuHAT B okTabpe 2010 r. B xoae aecaroro coselaHnsa KoHgepeHumn CTopoH
(COP 10), npoxoamsLuero B ropoae Haros, AnoHnsa. B cooTBeTcTBUM cO cTaTber 1 Lenbto
lMpoTokona sensieTcsa «obecreyeHue cOBMECMHO20 UC0/Ib308aHUsT Ha cripasednueol u
pasHoU OCHo8e 8b1200 OM NPUMEHEHUST 2eHemMUYeCKUX pecypcos, 8 MoMm yucrie rnymem
obecnieyeHus1 Hadnexauea2o docmyrna K 2eHemu4yecKUM pecypcam u Hadnexawel nepedayu
coomeemcmesyruwux mexHoso2aul, y4umsieasl 8ce rnpasa Ha 0aHHbIEe PeCypPChbl U Ha
mexHosioauu, u nymem Hadnexaujea2o chuHaHcuposaHusi, codelicmsys makum obpasom
coxpaHeHuUr buonoau4ecko2o padHoobpa3sus U ycmoldyugoMy UCMOTb308aHUK €20
KoMroHeHmMos8y». [eHepanbHbIn cekpeTapb OpraHnsaunn O6beamHeHHbIX Haumi 6ygoet
Henoautapuem NpoTokona n oTKpoeT ero Ang nognucaHns B LieHTpanbHbIX yupexaeHnax
Opranunsauunn O6beanHeHHbIX Hauwmii B Hbto-Wopke co 2 despans 2011 r. no 1 dbespans
2012r.

Heckonbko cTaTen KOHKPETHO KacaroTes TPaAULMOHHBIX 3HAHWUIA, CBA3AHHBLIX C FreHEeTUYECKUMHN
pecypcamu, Takme kak ctatba 3 (JocTyn K TpaguMUMOHHBIM 3HAaHUAM, CBSA3aHHbBIM C
reHeTm4yeckuMmmn pecypcamm), ctatbs 12 (TpaguuMOHHbIE 3HAHUS, CBSA3AHHbIE C reHEeTUYECKUMMU
pecypcamu) u ctatbs 16 (BbinonHeHNe NONOXEHUN HAaUVMOHAIbHOIO 3aKOHOA4ATENbCTBA UMK
PerynsaTuBHbIX TpeboBaHWIA, perynmpyowmnx 4OCTYN K reHEeTUYECKMM pecypcam U COBMECTHOE
NCNonb3oBaHme BbIrog, B OTHOLIEHUN TPaAULNOHHBIX 3HAHUI, CBA3AHHbIX C rEeHETUYECKUMM
pecypcamu).

Hauwusa

B topuanyeckom crioBape bnaka TEpMUH «HauMs» onpegensieTca kak 6onblias rpynna nogen,
MMeLNX obLLee NPONCXOXAEHUNE, A3bIK, TPAAULMN N OObIYHO COCTaBNSOLLINX MNONIUTUYECKYHO
eauHuuy. TepMuH «rpaxaaHe» o603Ha4aeT PU3NHECKNX NN IOPUANYECKUX NUL, KOTOPbIE
NPOXMBAIOT NN UMEIOT pearnbHOoe U AeNCTBYOLLEE NPOMbILLIIEHHOE UM KOMMEpPYECKOe
npeanpusiTMe Ha TOW MU UHON TaMOXXeHHON TeppuTopun'™. B 3HaYeHVe TepMrHa «Hauumny
3anoXxeHo npeacrasrieHne o coobuectse nogen, cpopmmpoaHHoM 6narogaps obiemy
NPOUCXOXOEHMIO, KYNbType 1 UCTOPUK, a 4acTo 1 6narogaps obiiemy a3biky™*. TepmuH
«KYINbTYpHble OOLLMHbI» NPU3BaH BbICTYNaTb B KAYECTBE AOCTAaTOYHO LUMPOKOIO MOHATUSA,
KOTOpOE BKIHOYaET rpaxkaaH BCeW CTpaHbl, «HaLUMO», B Cryyasix, Koraa TpaauuMoHHble
Bblpa)KeHWs1 KynbTypbl paccMaTpMBalOTCA Kak NpMHagnexaline BceMy Hapoay onpeaeneHHom
CTpaHbl. JTO coveTaeTcs C NPaKTUKOM B APYrnx obnacTax NONUTUKMA U CRYXXUT AOMOSTHEHNEM K

Heir'™®,

HoBusHa
HoBun3Ha sBnseTcs 0OgHUM U3 KpUTEPMEB NAaTEHTOCNOCOOHOCTU NpU NpoBeAEHUN NHOOK

9KCMepTU3bl MO CyLLecTBY. V306peTeHme cumtaeTca HOBbLIM, ECIIM OHO HE SIBMAETCS YacTbio
NpeaLecTBYIOLIEro YPOBHS TEXHUKN'®.

113

s Hannanb Xepee, «Cornawenne TPUMC. MpoekT n aHanu3». W3a. 3-e, Sweet & Maxwell, cTp. 161.

Outep KyrenbmanH, «OxpaHa nuvu, npMHagnexalmx K MeHbLUMHCTBaM, U KyNbTypHOro pasHoobpasus
KOpeHHbIX HapoaoBy» nog ped. A. doH borganav n P. Bonbddpym, KOpuanyecknin exerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

moccapuin TepMMHOB, OTHOCALLIMXCS K HEMaTepuanbHOMY KyNbTYpPHOMY Hacneauio, paspaboTaHHbIN
HaumoHanbHom komuccren Hugepnangos no sonpocam KOHECKO, 2002 r. («...Hauuen MoxeT aBnaTbes
KynbTypHas OOLUMHa»), UMTMPYyeTCsl B JOKyMeHTe «OxpaHa TpaauUMOHHbIX BbIPaXeHUA KynbTypbl/BblpaXXeHUIA
donbkropa: nepecMmoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

CnpaBoyHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp.19.
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B cooteeTcTBMM cO cTaTben 33 [Joeosopa o nameHmHoul koonepayuu (PCT) HoBM3Ha
onpegendeTtca crneayrowmum obpasom: «[a]ns uenen mexgyHapogHOW NpeaBapuUTenbHON
9KCMNepTU3bl 3asBreHHoe N3obpeTeHne cHMTaeTCs HOBbIM, ECIIN €r0 HEe NOPOoYUT
npegLwecTByOLWMIN YPOBEHb TEXHUKK, KaK OH onpefeneH B MHcTpykumn». MpaBuno 64.1(a)
UHcTpykumm kK PCT onpegensieT «nNpealecTBYOLWUN YPOBEHb TEXHUKNY KaK «BCe TO, YTO CTano
AOCTYNHbIM Ny6nuke rae-nnbo B MMpe NocpeacTBOM MUCbMEHHOrO packpbITUA (BKNtoYas
YepTexXu 1 Apyrve UnncTpaummn), cumTaeTcsa npegecTBYOWMM YPOBHEM TEXHUKM NPU
YCNOBWU, YTO Takoe pacKpbITUE MMENO MeCTO A0 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 Egponelickoti nameHmHoul koHeeHyuu (ENK) cogepxuTcsa cnegyollee
onpeeneHne HoBU3HbI: «[1]306peTeHne cumTaeTcst HOBbIM, €CIN OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKIOYAET BCE, YTO CTasno obLenoCcTynHbIM NyTEM NMMCbMEHHOMO
WK YCTHOMO ONMMUCaHus, NCNOMb30BaHUSA nnmn nobbiM ApyrMm cnocobom 4o AaTbl No4auM 3asBKU
Ha eBPOMEenNCKUN NaTeHT».

Pasgen 35 Ceopga 3akoHoB CLLUA102 [YcnoBusa naTeHTOCNOoCOBHOCTM; HOBU3HA M NOTEpSA Npasa
Ha NaTeHT] CoaepPXuT cnepytoLlee onpegeneHne NoHATUA HOBU3HbI: «[lMLO MMeeT NpaBo Ha
nosfy4yeHne naTteHTa, ecnun — n3obpeTteHne He GbiNo N3BECTHO MU MCNONBb30BaNoch ApyrMMn B
3TOW CTpaHe, Unu 3anaTeHTOBaHO UMM ONUCaHO B NevaTHoW nybnukauum B 3TOM U ApYrou
CTpaHe, o TOro, Kak n3obpeTeHune ...».

OckopouTenbHbIN

«OcKkopbUTenbHbINY 03HaYaeT «BbI3blBAIOLLMIN HEYAOBOMNLCTBUE, THEB UMK 0buay;
nNpoTMBOPEYaLL I rOCNoACTBYOLEMY NPEeACTaBEHNI0 O NPUITMYMAX U Mopanuy (IopUaNYECKUn
cnoBapb bnaka).

MaTeHT

MaTeHT onpenenseTcs kak « A0OKYMEHT, ONUCbIBaIOLLNA N306peTeHne, KOTOPoe MOXET ObITb
N3roToBMNEHO, NCNOSb30BAHO M MPOAAHO C pa3pelleHns BrnagensLla nateHta. 3obpeteHune
npeacTaBnsieT cobon pelieHne KOHKPETHOM TEXHNYECKOM 3adaun. [MaTeHTHbIN JOKYMEHT
00bIYHO COAEPXMT, MO MeHbLLEN Mepe, OAHY hopMyny n3obpeTeHns, NOMHbIN TEKCT ONUCaAHNA
n3obpeteHna n bubnmorpaduyeckyto MHpopmaLmio, Takyto kak nvma 3assutens. OxpaHa,
npegocTaBnsemMas naTeHToOM, orpaHM4eHa BO BpeMeHn (kak npasuno, 15-20 net nocne gatbl
noaayu 3asiBkv unu Bbigayn nateHTta). OHa Takke orpaHuyeHa TeppuTopuanbHO
COOTBETCTBYIOLLEN CTPaHOW Unu cTpaHamu. MaTeHT — 3To cornalleHne mexay nsobperarenem
N cTpaHon. Takoe cornalleHne No3BOoNAeT BnagenbLy He AoMYCTUTb APYrMX Nu K

W3rOTOBMEHWIO, MCNOMb30BAHMIO UMK NPOAaXe 3asBNEeHHOro nsobpetenua» ',

MyHkT 1 cTtatemn 27 CoenaweHusi o Mopao8bIM acriekmam rnpas uHmesnekmyanbHoU
cobcmeeHHocmu (Cornawenune TPUMNC) BecemupHon Toproson opraHusauuu (BTO) rnacut, uto
«[...] naTeHTbI BbIAAOTCA Ha Ntobble N306peTeHNs, HE3aBUCMMO OT TOTO, ABMSIOTCH NN OHU
NPOAYKTOM Mrn cnocobom Bo Bcex 06nacTsax TEXHUKN, NP yCNoBuK, YTO OHN obnagatoT
HOBUW3HOW, codepXaT n3obpetarternbCknii ypoBeHb U ABMASKOTCS NPOMbILLNEHHO NPUMEHUMbBIMMN.
[...] naTeHTbI BbIJAOTCA M NATEHTHbIE NpaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTH OT
MecTa n3obpeTteHus, 0bnactn TEXHUKK, a TakkKe OT TOro, BBO3ATCH N NPOAYKTbI UNn
NPOU3BOOATCH Ha MeCTe».

"7 T'moccapuit BOWC Ha noptane PATENTSCOPE.
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CoxpaHeHue

CoxpaHeHue nmeeT ABa OCHOBHbIX 3fleMeHTa: BO-NEPBbIX, COXPAHEHME XUBOTO KySbTYPHOro U
coumnarnbHOro KOHTEKCTa TPaAMLMOHHBIX 3HAHWUIA N BblipaXXeHUI KynbTypbl ANS nogaepKaHus
TPagauLNOHHOW CUCTEMBI, B pamMKax KOTOPOW NPOUCXOANT pasBuUTHe, Nepedaya U3 NoKoneHus B
NMOKOMNEeHne TPagULMOHHBIX 3HAHUN U BbIPAXXEHUIN KyNbTypbl U yNpasreHne AOCTYNOM K HUM; a
BO-BTOpPbIX, COXPaHEHNE TPAAULMOHHBIX 3HAHUN N BbIPaXXEHU KynbTypbl B 3addMKCUPOBAHHON
dopme, HanpuMmep, B Cnyvasix ux AoKymeHTupoBaHus. CoxpaHeHue MoXeT BbITb HanpaBneHo
Ha OKa3aHve NOMOLLW B BbPKMBAHWUW TPAOULMOHHBIX 3HAHWA UMW BbIPAXXEHUN KynbTypbl 515
OyayLMX NOKONEHNA NCKOHHOW OBLLMHBI 1 oBecneyeHne nx NpeemMcTBEHHOCTM B pamKax
TPaAVLMOHHOWN MW YCTaHOBIIEHHOM 00Obl4asiMu cucTeMbl, MO0 Ha NpeaocTaBneHne JocTyna K
HUM LLUMPOKOW OBLLEeCTBEHHOCTM (B TOM YMCNE YYEHbIX U UCCreaoBaTenen) B 3HaK NPU3HaHNA NX

3HaYEHMA Kak KOMNEKTUBHOTO KynbTypHOro Hacneams Yenosevectsa’®,

3aKoHbI M Nporpammbl He 13 06NacTN MHTENNEKTYanbHOW COBCTBEHHOCTM, HanpaBeHHbIE Ha
OXpPaHy 1 NOOLLPEHNE XNBOro Hacneaus, MoryT okasatb 6OMnbLUYO MOMb3y B KA4eCcTBe
AOMONMHEeHNS 3aKOHOB B OTHOLLIEHMM OXpaHbl MHTENNEeKTyanbHon cobcTBeHHOCTU. [pyrue
MeXayHapoaHble NpaBoBble CUCTEMBbI, Takne kak KoHgeHyusi 0 buoioaudeckom pasHoobpa3suu
(1992 r.) n Opranmsauna O6begMHeHHbIX Haumi no Bonpocam o0pa3oBaHust, Hayku
KynbTypbl (FOHECKO), kacatoTcsa acnekTtoB 0XpaHbl, COXpaHEHMUS 1 3aLUTbl TPAAULMOHHbBIX
3HaHWI 1 TPAANLIMOHHBIX BbIPAXEHUIA KyNbTypbl B UX KOHKPETHOM MOMNIMTUYECKOM KOHTeKcTe ™ .

MpeaBapuTenbHoe 060CHOBaHHOE cornacue

B HecKonbKknx MexayHapoaHbIX JOKYMEHTaXx, KacaloLmnxcs, B YaCTHOCTU OKpYXatoLen cpeqpbl,
Hanpumep, B NyYHKTE 4 cTaTtbu 6 ba3esibCKoU KOHBEHUUU O KOHMPOsie 3a mpaHcapaHu4HoU
rnepesosKou ornacHblx omxo0oe u ux ydaneHuem (1989 r.) n B KoHeeHyuu o 6uono2u4eckom
pasHoobpasuu (1992 r.), ynoMmHaeTca unm nogpasymeBaeTcs npaso Unu NnpuHUUN
«npegsaputenbHoro o6ocHosaHHoro cornacus» (NMOC) nnu nHorga «cBoBOAHOrO,
npegsaputensHoro o6ocHoBaHHoro cornacus» (CrocC).

B oTHOWeEHMM gocTyna K reHeTMYeckMM pecypcam, B NyHkTe 5 ctatbn 15 KoHeeHyuu o
6uornozuyeckom pasHoobpasuu (1992 r.) npegycMaTpmMBaeTCs, YTO OH «PerynmpyeTcs Ha
OCHOBe NpeaBapuTenbHOro 06ocHoBaHHOro cornacus JorosapusatoLen CTOPOHbI,
NPeaoCTaBnAOLLEN Takne pecypcbl, ecnu ata CTOpoHa HE peLLmnT uHa4ve».

B nyHkTe 1 cTtatbn 16 Hazolicko2o npomokosna peaynupoeaHusi docmyna K 2eHemu4eckum
pecypcam U cOBMECMHO20 UCM0b308aHUs Ha cripagedsiugoll U pasHOU OCHO8E 8b1200 om UX
npumeHeHusi K KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (2010 r.) npegycmaTpuBaeTcsi, 4TO
«Kaxxgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Crlyyato Haanexawme n copasmepHbie
3aKoHoAaTerbHble, aMUHUCTPATUBHbIE UK NONUTUYECKNE Mepbl ANna obecneyeHns Toro,
4yT106bl 4OCTYN K TPAAULMOHHBIM 3HAHWAM, CBA3AHHBLIM C FrEHETUYECKMMWN pecypcamMm, KOTopble
MCNONb3YKTCH B Npeaenax ee tpucamKummn, ocyLLeCTBNSANCA B COOTBETCTBUN C
npeaBapuTenbHbIM 060CHOBaHHLIM COrnacnuem Unu ¢ ogobpeHnst U NP y4acTun KOPEHHbIX K
MECTHbIX 0bLLme, 1 YTOObI BbINM yCTaHOBMEHbI B3aNMOCOrIaCoOBaHHbIE YCMOBUS, Kak
onpegeneHo B HaUMOHaNbHOM 3aKOHOA4ATENbCTBE, PErYNNPYIOLLEM OOCTYN K reHETUYECKUM
pecypcamM 1 COBMECTHOE UCMNONb30BaHME BbIroA, UM B PErynsaTMBHbLIX TPeOOoBaHUSX ApYyromn
CTOpOHbI, rAe HaXOA4ATCA TakMe KOPEHHbIE U MECTHbIE OBOLLMHbIY.

118 O0630p oeATenbLHOCTM U pedynbTaToB paboTel MexnpasutenbcTBeHHOro komuteta (WIPO/GRTKF/IC/5/12),

NyHKT 37.
OxpaHa TpaaWLMOHHbIX 3HaHUIA: MPOEKT aHanu3a NpobenoB: NepecMOTPEHHbIN BapuaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), npunoxeHue |, cTp. 6.
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lMepBOHaYanNbHO 3TO NOHATME BbINO 3aMMCTBOBAHO U3 MEANLIMHCKON 3TUKN,
npegycMaTpuBaBLLEl NpPaBo NauneHTa NpUHMMaTh peLlleHne, NPoBOANTb UM He NPOBOAUTb
MeOULMHCKOE NieYeHne nocre nonyyYyeHns nonHon nHdopmMauumn o puckax 1 npenmyLlectesax
TaKoro KOHKpeTHoro neveHuns. Hanpumep, B ctatbe 5 Beceobuwel deknapayuu 1997 2. o
2eHOMe Yesiogeka U rpasax Jyeriogeka npeaycMaTpuBaeTCsl, YTO BO BCEX Cryyasix
NccneaoBaHNs, NeYeHnst Ny QUarHoCTUKK, OKasblBaloLWMX BNINSIHAE HA FTEHOM YeslOBEKa,
cnegyeT oueHMBaTb NOTEHLMANbHbIE PUCKU N NMPEenMyLLecTBa U «MoSy4nTb NpeaBapuTenbHoe,
cBobogHoe n 060CHOBaHHOE cornacmne CoOTBETCTBYOWEro nuuay. B ctatbe 6 Beceobwel
Oeknapauuu o buoamuke u npasax 4yenoeeka (2005 r.) Oprannsauun O6beanHeHHbIX Haunn
no Bornpocam o6pasoBaHunsd, Haykn 1 kynbTypbl (KOHECKO) TpebyeTcsa nonyyeHme
«npeaBapuTenbHoro, cB0604HOro0 N 060CHOBAHHOIO COrnacus OoT COOTBETCTBYIOLLIErO Nmuay,
Korga peydb naeT O «NpeBeHTUBHOM, ANArHOCTMYECKOM M TepaneBTU4eCckoM MeaANLMHCKOM
BMeLLATENbCTBE» UNN «HAaY4YHOM UCCNEeaoBaHUNY.

OTOT TEPMMH BbITEKAET U3 peanusauum obLero NpuHLMNa y4acTust KOPeHHbIX HapOAoB B
NPUHATN PeLLEeHNiA 1 OPMYNMPOBKE, peann3aLmn 1 OLeHKe 3aTparnearoLmx ux nporpamm .

MpunaraTenbHoe «cBOGOOHOE» MCMNONBb3YETCH C Lerblo obecneveHnst Toro, 4Tobbl B Xoae
NeperoBOpPOB He OCYLLECTBMSANOCH HUKAKOro MPUHYXAEHUS U MaHUMYMPOBaHWS, a CIOBO
«npeaBapuTenbHoe» HanpaBreHo Ha NpU3HaHWE BaXKHOW ponuv dpakTopa BPEMEHM,
HeobXoaNMOoro KOpeHHbIM Hapoaam A5t NOSIHOro aHanu3a NpeafioKeHUn, N yBaxeHme Toro
rakTa, YTO Ha JOCTMKEHNE KOHCeHcyca TpebyeTcs Bpems. OHO Takke npefBocxuLiaeT
BO3MOXHOCTb TOr0, YTO B peanbHOCTU PELLEeHUs, OCOOEHHO Te, KOTOPbIe KacaloTcs
MacLwTabHbIX MHBECTULMIA B 06nacTb pasBuTUS, NPUHMMAOTCS KOPEHHBIMU HApO4aMn 3apaHee.
MoHATNEe «0BOCHOBAHHOIO» COrnacus oTpaxaeT pacTyllee Npu3HaHMe Toro, YTo OLeHKa
BO3OENCTBUS HA OKPYXKatOLLYI0 cpeay M 06LLEeCTBO ABNsieTCA HEOOX0AMMbIM YCNOBUEM A5
nboro npoLecca NeperoBOpPOB U NO3BONSAET BCEM CTOPOHAM NPUHNMATL B3BELLEHHbIE
peLLeHus.

«Cornacue» npegcraenseT coboii npouecc, NocpeacTBOM KOTOPOro BbIAAETCA paspeLleHme Ha
OCHOBe B3auMHoro gosepusi. O6ocHOBaHHOE cornacue npegrnonaraeT NpeaocTaseHme
YETKMX MOSICHEHUIA, a TaKKe AaHHbIX O KOHTPAKTE, BO3MOXHbIX BbIrOAaX, MOCMNEACTBUAX U MYTAX
[anbHenLwero Ncnonb3oBaHnsa. JTOT NPOLIECC AOMKEH BbITb NPo3padHbIM, a (POPMYMPOBKA —
MOSTHOCTLIO MOHATHBIMU NS KOPEHHbIX HapoaoB™:.

MpeawecTBYOWMUIA YPOBEHb TEXHUKU

MpenwecTByOLWNN YPOBEHb TEXHUKN B 0OLLIEM CMbICIE npeacTaBnseT cobon Bce 3HaHUS,
KOTOpbIe CyLL,eCTBOBaNu A0 Nofayn COOTBETCTBYIOLLIEN 3aABKU UNK AaTbl npyuopuTeTa,
He3aBMCUMO OT TOro, CyLlecTBOBanu fiv OHM B NUCbMEHHOW hopMe nnun B popme yCTHOro
packpbITUA. B HEKOTOPBIX NPaBOBbIX JOKYMEHTAaX CYLLECTBYIOT pasnuuusa Mexay nedatHbiMu
ny6nukaumsamMun, YCTHbIM packpbiTUeM U NpeablayLwmm UCnoib30BaHUEM U MECTOM
NPOVNCXOXAEHNS NYBAMKALMM UK PacKpbITUS ',

120 MyHkT 2 ctatbn 32 Oeknapaumn OOH o0 npaBax KOpeHHbIX HAPOAOB; CM. Takke PykoBogsLume NpuHUMNbI

Mpynnel OOH no Bonpocam pasBuTUSA B OTHOLLEHNW KOPEHHbIX HAPOOOB.

CtmeeH AnneH n Anekcangpa KcaHTaku, «PasmbiwneHusa o KonseHumn OOH o npaBax KOpeHHbIX HApOAOBY,
Oxkcpopa v MNoptneHa, OperoH, cTp. 49. Cm. Takke «[1oCTOsIHHBIN OpPYM MO BOMpOCam KOPeHHbIX HAapOa4oB
npu SkoHomun4yeckom n CoumanbHom CoseTe OOH», yeTBepTas ceccusi, n «OT4YET O MeXayHapOAHOM
cemuHape no MeToamkKam B OTHOLLEHUM cBOBOAHOro NpeaBapuTenbHOro 060CHOBaHHOMO cornacus 1
KOpPEeHHbIX HapoaoB», E/C.19/2005/3, cTp. 8.

CnpaBo4yHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumnsa BONC Ne 489 (E), 2008 r., cTp. 19.
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Ons uenen PCT onpeneneHve npenwecTBYOLLEro ypoBHS TEXHUKKN B npasune 33.1
UHcTpykumm kK PCT nmeet crnegytowyo opmyrnmnpoBKy: «BCe TO, YTO CTarno AOCTYNHO nybnuvke
rae-nmbo B Mupe NocpeacTBOM MUCbMEHHOrO packpbITUSA (BKMOYasa YepTexu n apyrme
WNNIOCTPaLUN) U YTO MOXET ObITb NONE3HLIM NPU ONpeaeneHnn, ABnAeTCa N 3asBneHHoe
n3o00peTeHne HOBbIM N COOTBETCTBYET S OHO M306peTaTenbCKOMy YPOBHIO (T.€. iBNSeTCA Nn
n300peTeHne o4eBMAHBIM UMM HET) NPW YCNOBUN, YTO PacKpbITUE CTano AOCTYMNHbIM 4O AaThbl
MeXayHapo4HOW nogaymy».

B cnyyae c EBponon, B nyHkTe 2 ctaTtbn 54 Egponetickol nameHmHol koHeeHyuu (ENMK)
AaeTcs onpegeneHne aKBUBaneHTHOro TEpMMHA «YPOBEHb TEXHMKNY KaK BKITHOYAOLLEro «BCe,
YTO cTano obwenoCTynHbIM NyTEM MMCbMEHHOTO UM YCTHOrO ONUCAHWNS, UCMOSb30BaHNA Unn
nobbiM apyrnm cnocobom 40 AaTbl NO4auYM 3asBKM HA EBPONENCKMIA NaTEHT». B oTHoWweHnn
atoro nonoxeHus EMNK, B Pykogodsiwux npuHuunax o rnpoeedeHuUro 3Kcrnepmu3sbi 8
Esponetickom nameHm+om eedomcmee (ElNB) npegycmartpmBaeTcs, YTo «cnegyeT NpUHATL BO
BHMMaHue LWMPOTY 3TOro onpeaenexHus. He cyllecTByeT Kakmx-imbo orpaHuyeHuni B
OTHOLLEHUN reorpadmnyeckoro MecTonoNOXeHUS, UK s3blka UM OpMbl, B KOTOPOWN
COOTBETCTBYIOLLAA MHOPMaLMA cTana AOCTYNHOM nybnuke; Takke He npeaycMaTpuBaeTcs
CPOK OeNCTBUS LOKYMEHTa UK APYrmx UCTOYHMKOB MHAopmaunn. OgHaKo CyLLecTBYOT

HEKOTOpPbIE KOHKPETHbIE UCKtoYeHus (cMm. |V, 8)»123.

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealwecTBYOLWNA YPOBEHb TEXHUKM KOCBEHHO
onpeaendeTcsa NocpeacTBOM KOHLENMUUN HOBU3HbI, Kak BCE, YTO «M3BECTHO UK UCNONb3yeTcs
APYTMMW B 3TOW CTpaHe, Unn 3anaTeHTOBaHO M ONUCaHO B NeYaTHon nybnukaumm B 3Ton nnm
ApYron cTpaHe Ao TOro, Kak n3obpeTteHue...».

B pasgene 29 AnoHckoro naTeHTHOro 3akoHa «npeALlecTBYOLWUA YPOBEHb TEXHUKNY
onpegensetcsa kak «(i) nsobpeteHus, Kotopble 6biny Ny6NnMYHO N3BECTHbI B ANOHUN Unun B
ApYyrov cTpaHe 40 nojayu 3asiBkM Ha naTeHT: (i) n3obpeTteHus, koTopble Ny6nu4Ho
MCNonb30oBanuchb B ANOHUN NN ApYron cTpaHe, 40 NoJayun 3asBK1 Ha NaTeHT; U

(iii) n3obpeTeHus, koTopble BbINK ONUCaHbI B pacnpocTpaHeHHon nybnnkaunm, nnu
n3obpeTeHnsd, KoTopble cTanu NybrmM4YHO 4OCTYMHbI C NOMOLLbIO CPeaCTB 3NEKTPOHHON
KOMMYHUKaLMM B ANOHUM nn B 4pYyron cTpaHe, A0 NOA4AaYM 3asiBKM HA NATEHT».

OxpaHa
«OxpaHa» B paboTte KomnteTta npnobpena TeHOEHLUMNIO K TPAKTOBKE OXpaHbl TPaAULUMOHHbIX
3HaHWU 1 TPAOULMNOHHBIX BbIP@XXEHUIN KyNbTYpbl OT HEKOTOPbIX OPM HECAHKLIMOHMPOBAHHOTO

MCMONb30BaHNS TPETLUMU CTOpoHaMn'>!, PaspaboTaHbl U NPUMEHSIOTCS ABE (DOPMbI OXPaHsbl.

[loaumueHasi oxpaHa

Wccnenytotea gBa acnekra NO3UTUBHON OXpaHbl TPAAUUMOHHBLIX 3HAHWUA U TPAANLNOHHbBIX
BblpaXeHU KynbTypbl NOCPEACTBOM NpaB MHTEMMEKTYanbHON COBCTBEHHOCTU, NMPUYEM OANH U3
HUX KacaeTcsa NPensaTCTBOBAHUSA HECAHKLMOHNMPOBAHHOMY MCMOMb30BaHUIO, @ BTOPOWN KacaeTcs
aKTUBHOIO UCMNOSb30BaHWUA TPaAULMOHHBIX 3HAHUA N TPAOULMOHHLIX BbIPaXXEHUN KyIbTypbl
MCKOHHOM 06LWnHOM camor. Kpome Toro, npuMeHeHne K NO3UTUBHOW OXpaHe TPaanLMOHHbIX
3HaHUM U TPaAULMOHHBIX BbIpaXXeHU KynbTypbl NOAXOL40B, HE OCHOBAHHbLIX Ha
WHTENNeKTyanbHon CO6CTBEHHOCTM, MOXET ObITb 4OMOMHUTENBHOM MEPOW MO NCNOSb30BAHMUIO
npaB MHTENNeKTyanbHON COBCTBEHHOCTU N OCYLLECTBAATLCS COBMECTHO C OXPaHOW

123 Cwm. Pykogodswue npuHyurbsi Ons nposedeHus akcriepmu3sbl 8 Egponelckom nameHmHoMm eedomcmee,

yacTb C, rmasa IV, nyHkT 5.1.
0630op gesTensHOCTU 1 pesynbTaToB paboTsbl MexnpaeutenscteeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.
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WHTENneKTyanbLHon cobcTBeHHOCTU . Hanpumep, No3MTUBHaA oxpaHa TPaaULIMOHHbIX 3HAHUI
N TPAAMLMOHHbIX BblpaXKeHWI KynbTypbl MOXET NPEnsiTCTBOBaTb MOCTOPOHHUM NL,AM B
NOSy4YeHUN 3aKOHHOrO A0CTYNa K TPaANLMOHHbLIM 3HAHUAM M TPaAULMOHHBIM BblpaXKeHUSM
KynbTypbl NN UCNONBb30BaHUM UX ANA MNONyYeHUss KOMMEPYECKOW BbIrO4bl B OTCYTCTBME
crnpaBeaIMBOro COBMECTHOrO NMoSib30BaHNSi COOTBETCTBYOLWMMM NPENMYLLLECTBAMN, OAHAKO
OHa TaKke MOXeT ObITb UCMONb30BaHa HOCUTENSIMU TPAAULMOHHBIX 3HAHUI U TPAAULIMOHHbIX
Bblpa)KeHWI KynbTypbl ANSA CO34aHMUst COOCTBEHHbIX NPeanpUsaTUIA Ha OCHOBE UX TPaaULMOHHbIX
3HaHWI 1 TPAANLIMOHHBIX BbIPaXeHWIA KynbTypbl 2.

3awumHas oxpaHa

TepMUH «3alMTHan oxpaHa» OTHOCUTCS K nogGopke cTpaTernin Ans obecnevyeHunst Takoro
NONOXEHNS, YTOObI TPETbU CTOPOHbI HE NOMYyYanu He3aKoHHbIX UM HEOBOCHOBAaHHbIX NPaB
MHTEeNneKkTyanbHon CO6CTBEHHOCTN B OTHOLLEHWUM TPaAULMOHHbBIX BbIPaXXEHUI KynbTypbl,
06BHEKTOB TPAANLIMOHHBIX 3HAHWIA N B3aMMOCBSA3aHHbIX reHeTuyecknx pecypcos™?’. 3awmtHas
oXpaHa TPaAMUMOHHBIX 3HAHWI BKIOYaeT Mepbl MO NPEABOCXULLEHUIO U NPU3HAHWIO
HeOenCcTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 0GPa30M YXKe CyLLEeCTBYLLME
TPaAVUMOHHBIE 3HAHUS 3asIBIISIOTCS B KAYECTBE M300PETEHWN.

Mpoueanypbl

Mpoueaypbl NnpeacTaBnsaloT cOB0M NPaBOBbIX COrMalleHnsi, KoAeKCbl NOBeAEeHWs, pyKoBoasLne
MNPVHLMNbI UMW YKa3aHWS Ha TO, Kak Noan OOSMKHbI BEeCTU cebs B onpeaeneHHbIX
obctoaTenbcTBax. OHM MOTyT UCMONb30BaTbCA AN1st pa3paboTku O6LWMHHBIX HOPM B
OTHOLLEHUWN pacnpOCTPaHEHNsI 3HAHWUIA 1 UCMOSNb30BaHNS UX CTOPOHHUMU NULaMK, a Takke Ans
COAENCTBMSA NU3MEHEHMIO MHEHNS 1 BblpaboTKe HOBbIX HOpM. Kak npaBuno, npoueaypbl HOCAT
rMOKMI XapaKTep U CO BPEMEHEM MOTYT MeHATbCA. OHM MOryT NCNONb30BaTLCSA Kak cpeacTBO
AN AOCTWXKEHMS onpeaeneHHbIX Lenen, KOTopbiX He yaanock A40CTUYb ObpalleHeM K opyrum
obnactam npasa. [Npoueaypsbl, Nnpeactasnsowme cobon odurumanbHble n HeoduLmanbHbie
pyKOBOASLLME MPUHLMMBI B OTHOLLEHUN NOBEAEHUSA, MOryT CO4ENCTBOBATb BbICTPanBaHMIO

OTHOLLIEHUI 1 co34aBaTb BO3MOXHOCTU ANt BO3HUKHOBEHMS] HOBbIX OTHOLLIeHI/IIZlZB.

MocTtaBWwmKKN m nony4yartenu

MocTaBLMKM 1 MoNyYaTeNn reHeTUYECKUX PECYPCOB MOTYT BKIOYaTb NPaBUTENbCTBEHHBIN
CeKTop (Hanpumep, NpaBUTENbCTBEHHBIE MUHUCTEPCTBA, MPABUTENBCTBEHHbBIE YYPEXAEHNS
(HauunoHanbHble, perMoHarbHbIe UMM MECTHbIE), BKIOYas y4YpexxaeHusl, oTBevatome 3a
agMUHUCTPaATUBHOE yrpaBrieHne HauMoHanbHbIMU Napkamn 1 NpaBUTENbCTBEHHLIMU 3EMISIMU);
TOPrOBI0 UMW OTPacny NPOMbILLIIEHHOCTU (Hanpumep, dapmaleBTMyeckasi, NPOAOBOILCTBME U
CenbCcKoe X035IMCTBO, OBOLLEBOACTBO M NPEANpPUATUS KOCMETUYECKOM OTPACHM); Hay4HO-
nccnenoBaTenbCKue yYpexaeHnst (Hanpumep, yHMBepcuTeThl, 6aHku reHoB, 6oTaHnyeckne
cafbl, MUKPOOHbIE KONMNEKUWUN); XPaHUTENN FTEHETUYECKNX PECYPCOB Y HOCUTENM
TPaAMLUMOHHBIX 3HAHUI (HaNpUMep, accounaunm XMNepoB, KOPEHHbIE HAPOAb! UMW MECTHbIEe
coobLuecTBa, HapoAHble OpraHn3aLmm, TpaauUMoHHble hepmepckme coobllecTsa); 1 apyrue
(Hanpumep, BnagesbLbl YaCTHLIX 3eMerlb, PYMMbl N0 COXPaHEHMIO NpUpoabl U T.4.) .

125
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Tam xe, nyHKTbl 21 n 22.

Tam xe, NyHKT 21.

Tam xe, NyHKT 28.

IxeiH AHOEpPCOH, «VICKOHHbIE/TPaANLUMOHHbIE 3HAHUSA U MHTENNEKTyanbHas CO6CTBEHHOCTLY, LIeHTp
n3yyeHust obLLLEeCTBEHHOrO AOCTOSHMS, YHUBepcuTeT [btoka, 2011 r., 4OCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.

129 Cm. pokymeHT WIPO/GRTKF/17/INF/12.
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OOLlecTBEeHHOE AOoCTOoAHMe

B 60nbLlUMHCTBE Cry4aeB TBOPEHNE CUNTaeTCs O6LLECTBEHHBIM AOCTOSIHUEM, ECIN
OTCYTCTBYIOT NPaBOBbIE OrPaHNYEHUs AN €ro NCMoMb30BaHNS WMPOKO ny6nmkoin'®,

FOpugunuecknit cnoeapb bnaka aaet cneayioulee onpegeneHve obLwecTBEHHOro AOCTOAHUSA:
«[COBOKYMHOCTb M300pETEHNI UM TBOPYECKUX MPOM3BELEHWI, KOTOPbIE HE OXPaHAIOTCS
npaBamMun UHTENNEeKTyanbHOM COBCTBEHHOCTU N MO3TOMY OOCTYNHbI Ang 6ecnnatHoro
Mcnonb3oBaHus NobbIM YenosekoM. [locne yTpaTbl UM NCTEYEHNsT Cpoka AeNCTBUS
aBTOPCKOro npasa, NpaBa Ha TOBapPHbIN 3HAK, NaTeHTa UM KOMMePYECKOWN TaHbl OXpaHAemas
UMW MHTEeNNeKTyanbHast COOCTBEHHOCTb CTAHOBUTCS YaCTbo OOLLECTBEHHOIO AOCTOSHMSA U

MOXeT 6bITb NPUCBOEHa MBLIM NNULIOM 6e3 OTBETCTBEHHOCTU 3a HapyLueHne]» ",

O6LecTBeHHOE AOCTOSIHME B 0611aCTN aBTOPCKOro Npaea 1 CMEXHbIX NpaB onpeaenseTcs Kak
«061acTb NPUMEHEHUS Taknx paboT N 0O BEKTOB CMEXHbIX MpaB, KOTOPbIE MOTYT
MCNoNb30BaTbCA U AKCNNyaTUpoBaTbCA NtobbiM YenoBekom 6e3 paspeLueHms u 6es
o6sa3aTenbCcTBa ynnavmMBaTb BO3HarpaxaeHne cooTBETCTBYIOLLMM Briagenbuam aBTOPCKOro
npaBa 1 CMEXHbIX NpaB — Kak NpaBuno, BCNeACTBME UCTEYEHNSI X CPOKa OXpaHbl, UK
BCMNEACTBUE OTCYTCTBMS MEXAYHapOOHOro 4oroBopa, 06ecnevmBaloLLEro Nx OXpaHy B AaHHOM
cTpaHe»'®.

Kak npaBuno, npMeHnTenbHO K NaTEHTHOMY 3aKkoHOA4aTeNnbCTBY OOLLECTBEHHOE AOCTOSIHME
BKNIOYAET 3HAHMSA, MAEN N MHHOBALWW, B OTHOLLEHMN KOTOPbIX NIULO UK OpraHn3auus He
MMeIOT NpaB COBCTBEHHOCTU. 3HaHWS, WOEN N UHHOBALMKN CHMTAOTCA OBLLECTBEHHbIM
[AOCTOSIHMEM, eCln He CYLLIeCTBYeT NPaBOBbIX OrPaHUYeHNI AN UX UCMNOMNb30BaHUS (C y4eToM
pas3nununii B KOHKPETHbIX 3aKOHOA4ATENbCTBAX N CyLLECTBOBAHUS, B CBSI3N C 3TUM, Pa3nnyHbIX
06LeCTBEHHbIX JOCTOSHMI), MOCNE NCTEYEHNS Cpoka AencTBUs naTeHToB (06bI4HO 20 neT), n
€CIn OHW He NMPOoANEBAOTCS, NOCNE aHHYNMPOBAHUSA U NPU3HAHUSA NaTEHTOB

HepencTBUTENbHLIMUS,

Ponb, CTpykTypa 1 rpaHuLbl «06LLEeCTBEHHOrO 4OCTOAHUSA» OCTaKTCA NPEAMETOM aKTUBHbIX
obcyxaeHun Ha pasnuyHbix opymax, Bkntoyad BOVC n MKIP. 3HayeHne TepmuHa
«0OLECTBEHHOE AOCTOSAHNEY» NPUMEHUTENBHO K TPAANLMOHHBIM 3HAHUSIM U TPAANLMNOHHBIM
BbIpaXXeHUsIM KynbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anvcke 0 3Ha4eHUM TepMuHa
«0BLlEeCTBEHHOE AOCTOSAHMEY» B CUCTEME MHTENNEKTYanbHON COBCTBEHHOCTH CO crneunansbHon
CCbIIKOM Ha OXpaHy TPaAULUNOHHbBIX 3HAHWUI U TPAOULMOHHbIX BblpaXKeHUN
KynbTypbl/BblpaxkeHnn onbknopa» (WIPO/GRTK/IC/17/INF/8).

O6WwenoCcTynHOCTb

Ha coBelaHmm 'pynnbl TEXHNYECKUX IKCMEPTOB M HOPUCTOB MO TPAANLMOHHBLIM 3HAHUAM,
CBSI3aHHbLIM C reHETUYECKUMUN pecypcaMm, B KOHTEKCTE MEXOQYHapOa4HOro pexxmmMa gocTyna u
COBMECTHOrO MOfb30BaHUA Bbirogammn akcnepTbl 06Cyannmn TepMmHbl «0bLLeCTBEHHOE
AOCTOSIHMEY U «0bLLEefOCTYNMHOCTb» CO CNeLManbHON CCbINTKOM Ha TPaAVUMOHHbBIE 3HAHUS,
CBSI3aHHbIE C FEHETUYECKMMUN pecypcaMn: «TEePMUH «OBLLLECTBEHHOE LOCTOSIHUEY, KOTOPbIN
ncnonb3yetcs Ansi 0603Ha4YeHnss 6ecnnaTtHOM AOCTYNHOCTU, U3BAT U3 KOHTEKCTa U MPUMEHEH K
06LWeaoCTyNHbIM [TPaAMLMOHHBIM 3HaHUAM], CBSA3AHHBIM C FEHETMYECKMMU pecypcami.
CornacHo obLiemy noHMMaHuio 0bLLEea0CTYNHOCTM, OHa He 03Ha4vaeT 6ecnnaTHOM 4OCTYMHOCTY.

130
131
132

Cwm. pokymeHT SCP/13/5.

KOpuamndeckun crnoeapb Bnaka (Black's Law Dictionary) 1027 (u3ga. 8-e, 2005 r.).

My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX Npas n
"moccapwuii TepMUMHOB MO aBTOPCKOMY MpaBy Y CMEXHbIM NpaBamy.

133 CM. pokymeHT SCP/13/5.
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O6Luee noHMMaHWe obLLEefOCTYNMHOCTU MOXET 03Ha4YaTb, YTO CYLLECTBYIOT ONpeaeneHHble
yCNoBus ANS YCTAHOBEHNS B3aUMOCOrfiacoBaHHbIX 0683aTenbCTB, TakuX, Kak nnaTa 3a AocTyn.
[TpagMuUMOHHbIE 3HaHWS] HEPEAKO CYMTAKOTCH OTHOCALLMMUCA K OOLLECTBEHHOMY AOCTOSHUIO W,
Kak cnefcreue, ABNSIOWMMNCA JOCTYNHbIMKW 6ecnnaTHO, Kak TONbKO OHWN U3BATbI U3 NX
KOHKPETHOrO KynbTYPHOrO KOHTEKCTa M pacnpocTpaHeHbl. OgHako Henb3s cebe npeacraBnThb,
YTO [TPagQMLUMOHHbIE 3HAHWS], CBA3AHHbIE C FTEHETUYECKMMM pecypcamm, KOTopble CTanu
0o6LWenoCTyNHbIMKU, HAKOMY He nNpuHagnexar. B pamkax koHuenuun obLenocTynHOCTM No-
npexHemMy TpebyeTcs nonyyeHve npeasapuTenbHOro HPOPMMPOBAHHOIO cornacus
BnagenbLa [TpaanuMOHHbIX 3HAHWUI], KOTOPLIN MOXET BbITb onpeaeneH, paBHO Kak TpebyeTcs
NPYMEHEHNEe COOTBETCTBYIOLLMX NOSOXKEHWIA O COBMECTHOM MOSb30BaHMM BbIro4amMu, B TOM
yucrne ecnv M3MeHeHne B UCNONb30BaHUM IBHO 00YCNOBMEHO NONyYEHHbIM paHee
npeAaBapuTenbHbIM MHPOPMUPOBAHHbLIM corfiacMeM. B cnyvae HeBO3MOXHOCTM onpeaeneHns

BnagenbLa 6eHeduLmapsl BCe xe MOryT BbiThb yka3aHbl, HanpuMep rocyaapcTeom»

3HayeHne TepMmHa «0OLLECTBEHHOE AOCTOSIHNEY» NMPUMEHUTENBHO K TPAAULMOHHBIM 3HAHUSIM U
TPaanLMOHHBIM BblpaXXeHUsaM KynbTypbl 6onee nogpobHO paccmaTtpusaeTcs B «3anncke o
3Ha4YeHUN TEPMMNHA «OBLLLECTBEHHOE JOCTOSHMEY» B CUCTEME WHTENMEKTYanbHOM
COBCTBEHHOCTU CO CneumarnbHON CCbINTKOW Ha OXpaHy TPaAULMOHHBLIX 3HAHWUI U TPaAULMOHHbIX
BblpaXKeHW KynbTypbl/BblpaxeHun donbknopa» (WIPO/GRTK/IC/17/INF/8).

PeecTpbl TPaANLUMOHHbIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaTb C CaMblX Pa3HbiX ToYeK 3peHusi. C TOYKM 3peHus npaea
peecTpbl MOXHO OXapakTepu3oBaTb Kak AekrnapaTuBHbIe v NpaBoycTaHaBNMBatoLme B

3aBNCUMOCTU OT CUCTEMbI, B paMKax KOTOpOIZ OHU y‘-lpe)K,El,eHbllSS.

CornacHo geknapaTMBHOMY PEXMMY, KacatoweMyCcs TpaguLMOHHbIX 3HaHUI, NpaBa Ha
TPaAVLMOHHbIE 3HAHWS HE BbITEKAOT HN N3 KAKOro akTa NnpaBMTEeNbCTBa, @ OCHOBbLIBAKOTCS Ha
npeaLecTBYOLWMX NpaBax, BKIYas yHacneaoBaHHbIe OT NPeaKoB, OOblYHbIE, NMNYHbIE
HeumyLLLeCTBEHHbIE NpaBa M Npaea YenoBeka. B crnyyae ¢ geknapaTMBHbIMU peecTpamin, XoTA
perncTpaumsi 1 He BrMsieT Ha CyLLLeCTBOBaHME Takux npas, OHAa MOXET UCMONb30BaTbCA
naTeHToBedamun Ans aHanmsa U3BeCTHOro YPOBHS TEXHUKM U ANA OCnapuBaHng BblOaHHbIX
NaTeHTOoB, B KOTOPbIX MPSIMO UITM KOCBEHHO UCMNOMb30BaHbl TPaAULMOHHbIE 3HaHUA. Koraa
Takme peectpbl PYHKUMOHUPYIOT B 3NTIEKTPOHHON hopMe U AOCTYNHbI Yepe3 NHTepHeT, BaXHO
co3faTb MexaHu3Mm, obecrne4ymBaloLLnin AeCTBUTENbHOCTb AaT BHECEHUS 3anncen o
TPaAULMNOHHBIX 3HAHUAX ANd Lenen npoBeaeHnsa nomcka no HoBM3HE U M300peTaTenbCKoOMy
YpOBHI0. TpeTbsa OYHKUNS, KOTOPYIO MOTYT BbINOMNHATE 3TU PEECTPbLI, COCTOUT B COA4ENCTBUN

COBMECTHOMY MOMb30BaHWIO BbIrOJaMM Kak NoNb30BaTeNAMU, Tak U NocTaBLiMKkamMn™e.

MpaBoycTaHaBNMBaOLLME PEECTPbI ABMSOTCSA YaCTblo MPABOBOrO peXxuma, npecrneayoLwero
Lienb NPegoCTaBreHnst NpaB Ha TPaaUUMOHHbIE 3HaHWS. B npaBoycTaHaBnuBatoLwmne peecTphbl
BHOCSITCS 3an1cK O NpeAoCTaBeHHbIX BNagenbly TPaauUMOHHbIX 3HaHWUIA NpaBax (a UMEeHHO
UCKIIOUYUTENBHBIX UMYLLIECTBEHHbIX NPaBax) B Liensx o6ecnevyeHns oxpaHbl U NpU3HaHUS ero
NUYHBIX HEVMYLLLECTBEHHbIX, UMYLLIECTBEHHBIX U HOPUANYECKMX NHTEPECOB. BonbLUMHCTBO
TUMNOBbIX NPABOYCTaHABNMBAILLMX PEECTPOB ABMSAOTCA NYOGNNYHBIMK NO CBOEMY XapaKTepy,
yNpaBnstTCs HaUMOHarbHbIM OPraHOM M (PYHKLIMOHMPYIOT Ha OCHOBE 3aKoHa MInu
NoA3aKOHHOIo akTa, B KOTOPOM YEeTKO onpeaensieTcsl NopsifoK OCYLLECTBIIEHNS

134 Cm. UNEP/CBD/WG-ABS/8/2, OTueT 0 paboTe coBellaHns pynnbl TEXHUYECKMX SKCMEPTOB U KOPUCTOB MO

TPaANLMOHHBIM 3HaHNAM, CBA3aHHbLIM C FeHETUYECKUMU pecypcamu, B KOHTEKCTE MEXOAyHapO4HOro pexuma
AOCTyna 1 COBMECTHOTO MOSb30BaHNA BbIrogamu.

Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TpaaULMOHHbBIX 3HaHWUIA: cpaBHUTENbHLIN aHann3. OtdyeT UNU-IAS,
aHBapb 2004 r., cTp. 32.

Tam xe.
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OEeNCTBUTENbHOM pernctTpauumn TpaguumMoHHbIX 3HaHU U ee onLMansHOro NpU3HaHus u
opobpeHuns. B kayecTBe TakoBbIX OHU MOTYT Bbi3biBaTb 6ObLUIE NPOTUBOPEUNIA N CIIOXKHOCTEN
C TOYKM 3PEHUS UX MOCTPOEHMS, a Takke NOPOXAaTb onpeaeneHHbIe KpUTuieckne Nnpobnemsl 1
BOMPOCHI B NNaHe nepexoga oT 3ambicna K npaktuke’’

MpymepoM HaUMOHaNBLHOrO 3aKkoHoOaTeNbCTBA MOXET CrYyXUTb cTaTbhs 16 3akoHa lNepy

Ne 27811 «O sgedeHue pexxuma oxpaHbl KOINEKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOBaHHbIX Ha buorio2udecKkux pecypcax», Komopas anacum credyrouwee: «[ulenu peecTpos
KONMMNEKTUBHbIX 3HAHU KOPEHHbIX HAPOAOB 3aKMo4yalTCs, B 3aBUCUMOCTU OT KOHKPETHOTO
cny4as, B cnegyrlowem: (a) coxpaHeHUn n coepexeHnmn KONMEeKTUBHbIX 3HAHWUIA KOPEHHbIX
HapoOoB U UX nNpaB Ha aTu 3HaHus; (b) npegoctaBneHun INDECOPI Takon nHpopmauuu,
KOoTopas NO3BoOSIIeT eMy OTCTauBaTbh MHTEPECHI KOPEHHbIX HAPOAOB, Kacatolwmeca nx
KONMEeKTUBHbIX 3HaHW» ¥, Kpome Toro, B cTaTbe 15 npegycmaTpmBaeTcsi, 4To «[3]anucy o
KONMMNEKTUBHbIX 3HAHWUSIX KOPEHHbIX HAPOA0B MOryT BHOCUTBLCS B PpEECTpbl TPEX BUAOB:

(a) rocyaapCTBeHHbIN HALMOHAanNbHbIM peecTp KOMNMEKTUBHbIX 3HAHWUA KOPEHHbIX HAapO4O0B;
(b) kKOHbUOEHUMANBHBIN HALWMOHAIbHbLIN PEECTP KOSNEKTUBHBIX 3HAHWN KOPEHHbIX HAPOAO0B;
(C) MecTHble peecTpbl KOSINEKTUBHbBIX 3HAHWN KOPEHHbIX HAPOAOBY.

PenyTtauus

CornacHo onpeaeneHnto puanyeckoro cnosapst bnaka TepMuH «penytauusi» o3HadaeT
yBa)KeHNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nnbo apyrue nuua. MNoHatve
penyTaLmn urypupyeT B KOHTEKCTE OXpaHbl MAYHBLIX HEMMYLLIECTBEHHbIX npae aBTopa’®. Ha
Bptoccernbckon KoHpepeHunn no nepecmMoTpy bepHckol KoHeeHyuu 06 oxpaHe
JiumepamypHbix U XyOoxecmeeHHbix rpousgedeHuti (1971 r.) npeanoyTeHne 6bino oT4aHo
TEPMUHAM «4ECTbY» U «penyTaumsy», KoTopble Obinn NpuaHaHbl kak 6onee 06bHLEKTUBHLIE
MOHATMSA, OTPaXkatoLMe NNYHbIE MHTEPECHI aBTOPA, YEM «HEUMYLLIECTBEHHBIE MHTEPECHI» UMK
«HemaTtepuarnbHble UHTEPECHI», ABnstoLmnecsa 6onee WNPOKMMM NOHATMAMK. B cnydvae
HaHeceHus yulepba cywecTByeT pasnuumne mexay ywepbom ans penytaumm u yuepbom,
HaHECEHHbIM HEUMYLLIECTBEHHbIM NN HEMaTepuManbHbIM MHTepecam aBTopa. OaHOro nuwb
HENPUSTUSE aBTOPOM MOCTYMKa B OTHOLLEHMWN ero Npou3BeaeHNI0 HEAOCTATOYHO;
OCYLLECTBITEHHOE OENCTBUE AOIMKHO Takke HEraTUBHO OTPA3UTbCH Ha OLEHKE aBTopa B rnasax
obLwecTtBeHHocTU .

CBALLUEeHHbIN

TepMUH «CBALLEHHBIN» OTHOCUTCS K «ITF0BOMY BbIP@XXEHWUIO TPAaAULMOHHBIX 3HAHWUIA, KOTOPOe
CYMBONU3MPYET PENUTMO3HbIE N AYXOBHbIE BEPOBaHUA, NPAKTUKY UNn obblvan nnu nmeet
OTHOLUEHMWE K HUM. OTOT TEPMUH UCMONb3yeTCa ANA NPOTUBONOCTABNEHNS OCKBEPHEHHOMY UMK
MUPCKOMY, KparHne NposiBNIEeHNss KOTOPOro NpeacTaBnsoT cobon hopMbl KOMMEPYECKOM

aKcnnyaTauum TPaaULIMOHHBIX 3HaHWA» ™4,

INoHATME CBALLLEHHbIX TpaaANUNOHHbIX 3HaHNN OTHOCUTCS K TaKUM TpaaUUMNOHHbIM 3HAHUAM,
KOTOpble BGVIpaI'OT B cebs penurno3Hblie N AyxXoBHbIE 3J1EMEHTbI, B YaCTHOCTU TOTEMBbI,
cneuuarsnbHble LlepeMOHUN, CBALLEHHbIE 00BbEKTbI, CBALLEHHbLIE 3HAHUS, MOJTUTBbI, MECHOMNEHUS,

137
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Tam xe.

CtaTbs 16 3akoHa Ne 27811 «O BBegeHue pexmma oxpaHbl KONNMEKTUBHBLIX 3HAHUN KOPEHHbLIX HAPOAOB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa NomeLLeH No agpecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420.

©bis BepHckon KoHBeHUMKn
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CraTbs .
140 Cwm. Cam PukeTcoH n ke C. I'MH36gpr Me)Kc)yHapoOHoe asmopcKoe npaeso U CMeXHbIe rpasa — 8 paMKax
u 3a pamkamu Beprckol Koneeryuu, @ V" ctp

L Naunans X. Xepee, «[lyxOBHOE, HO He MHTenneKTyaanoe: oXpaHa CBSILLIeHHbIX HemMaTepUanbHbIX

TpagaMUMOHHbIX 3HaHuM», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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MCMNOSHEHUS N CBSILLIEHHbIE CUMBOSbI, @ TaKKe K TAaKUM TPaAULMOHHBIM 3HAHWUSIM, KOTOpble
CBSI3aHbl CO CBSILLEHHbIMW BUOAMW PacTEHUI, KMBOTHbIX, MMKPOOPraHM3MoB, MMHEPAarioB, a
KpoMe TOro, K CBSILLEHHbIM MecTaM. B0O3MOXHOCTb NN HEBO3MOXHOCTb OTHECEHMS
TPaANLIMOHHBIX 3HAHUIN K KAaTErOPUKN CBALLIEHHBIX 3aBUCUT OT TOrO, UMEIOT N OHU 3HaYeHue ans
COOTBETCTBYHOLLIEN OBLLMHBLI B Ka4eCcTBe CBSLLEHHbIX. MHorne TpaguLMOHHbIEe 3HAHUS
ABNAKTCA CBALLEHHLIMU 1 HEe NOABEPraloTCs KOMMepLManmusauumn no onpeaeneHunio, ogHako
HEKOTOpble CBSILLEHHblE 0ObEKTbI 1 AOCTONPMMEeYaTeNbHbIE MECTa Nosy4alT KOMMepPYEeCKoe
MCMNOMb30BaHME B Pa3nnYHbIX LENSX CAMUMU PENUTMO3HLIMU, OCHOBaHHbLIMM Ha BEPOBAHMSAX
NN AYyXOBHbIMM 0BLLMHAMW NMMGO CTOPOHHUMM NMLAMN.

B Omueme BOUC o muccusix no ycmaHo8neHuto ¢hakmos, Kacarowuxcs uHmersnnekmyarsnbHoU
cobcmeeHHocmu U mpaduyUoOHHbIX 3HaHUl, TOBOPUTCS O TOM, YTO HEKOTOpPbIE NpeaMeTHbIe
obnacTtu, Takme Kak TpaguUMOHHbIE NyTU pelleHnst npobnemMm n MeguLMHCKME 3HaHUS, SIBNAOTCA
B3aMMOCBSI3aHHbIMM Ha AyXOBHOM ypoBHE. B 4acTHOCTW, BO BCex cTpaHax 3anagHon Adpukm
CUYMTaETCH OYEHb BaXKHbIM, YTOObI hakTMyeckomMy npuemMy TpaaunuUMOHHOIO NekapcTea
npeglwecTeoBana peanusauunst LyXOBHbIX aCNeKTOB LENUTENbCKON NPaKTUKK, XOTS NPU3HaeTCs,
YTO TaKMe acneKTbl HE BbIAEPXKMBAKOT HAYYHOW KPUTUKK. B pamkax onpeaeneHHbIX CUCTEM
TPaAMLMOHHBIX 3HaHUI cyLlecTByeT ybexaeHne, 4To NnocneacTenst 4ENCTBUA Ha
MaTepuanbHOM YPOBHE OOBACHAKOTCS UK YNPaBNSATCS HA OCHOBaHMN HeEMaTepuarnbHbIX
BEpOBaHWii N KyNbTypHbIX kKogos™*?. B lNepy HeKoTopble «3HaHWS NepeaaBanich 13 NOKoNeHs
B MOKOMEHNst NOCPEACTBOM HEKOEW CBALLIEHHON HEMMCAHOM «kHUrM»'*3, Ba3oBble CBSILLEHHbIE U
TalHble TPAOULMOHHbBIE 3HAHWUSI NO-Pa3HOMY PaCLLEHUBAKTCA KOPEHHBIMU U MECTHBLIMM
o6LWmHamu, n cnocobbl X XpaHeHWs!, Nepeaayvn n 3anncy Takke pasHATCS.

B KOHTEKCTE MHTENNEKTyanbHOM cO6CTBEHHOCTU N 0cobeHHO aedatenbHocTn MKITP MoXxHO
caenaTtb crneayoLlime 3amevaHms:

- ofHa 13 gerneraumin nouHTepecoBanach, 6yayT nv npy o6cyXaeHnn oxpaHbl
WHTENNEeKTyanbHON COBCTBEHHOCTU YUMTLIBATHLCS CBALLEHHbIE TPAANLIMOHHBIE 3HaHNS ™,
B aToi cBsA3u apyras generaums 3aTpoHyna BONPOC B OTHOLLEHUM TPEX acneKToB: YTo
Takoe «TPaAULMOHHbBIE», YTO TaKoe «3HaHWUA» U Ha YTO A0MKHA PacrnpoCTPaHATLCA
oxpaHa? B yacTHOCTW, OAHOBPEMEHHO C MHEHUSIMW MO NOBOAY BKMOYEHUS B
TPaAMUMOHHBIE 3HAHWUSI YXOBHOW U PENUIMO3HONM COCTaBMAIOLWEN BblicKa3blBanuch
MHEHUS 0 TOM, YTO NOHATME T3 JOMKHO OrpaHNUMBATLCA TEXHUYECKUMI 3HaHUAMK

- B OOMbLUMHCTBE CIy4YaeB CBSILLEHHbIE TPAAULMNOHHbBIE 3HAHUS UM HE ABMSIIOTCA
PaCKPbITLIMW, NN UX PACKPbITUE NPOUCXOAMNT B ONpeaerieHHbIX KOHTEKCTax U YCIoBUSIX B
OTHOLLUEHWUWN YSIEHOB KOPEHHbIX M MECTHbIX OOLLMH, XOTS NPU 0COObIX YCNOBUSIX HEKOTOPLIE
3HaHMSA MOryT BbITb PACKPbITbl CTOPOHHUM YSIEHAM KOPEHHLIX M MECTHbIX 00LmMH. Kak
yKa3aHo Bbllle 1 B AOoKyMeHTe «OxpaHa TpaauUMOHHbIX 3HaHWI: [1poekT aHanusa
npobenos: nepecmoTpeHHbIi BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble
TPaAVLMOHHbBIE 3HAHNSI MOTYT OXPaHATBLCS B COOTBETCTBUM C MEXAYHAPOAHbIM
3aKoHO4aTeNbCTBOM B 06NacTM MHTENMNEKTYanbHOM COOGCTBEHHOCTM B Ka4ecTBe
HepackpbITon nHpopmauun. OgHaKo B OTHOLLEHUW 3HAHWUI, NPEeACTaBNAIWMNX ANs

142 FynTa A., «Harpaga 3a TpagnumoHHble 3HaHNS U COBpPEeMEHHYI0 TBOPYECKYH OeATEeNIbHOCTb PAAOBbLIX rpakaaH:

porib OXpaHbl MHTEMNEKTYyanbHOW COOCTBEHHOCTMY, XpaHUTCS cpean MaTtepuanos CekpeTapuaTa.

Cwm. OtyeT BOUC 0 Muccrsax No yCTaHOBEHMIO (DAaKTOB, KAcatoLLMXCst MHTENNEKTyanbHON COBCTBEHHOCTU U
TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbI «Hyxabl M YastHusa HoCcUTEeNen TPaauLMOHHBIX
3HaHWI B 00NaCTV MHTENSEKTyanbHoON CO6CTBEHHOCTMY, CTP. 171, 4OCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

3asBnexue generaumm Hoeon 3enaHamm Ha ognHHaguaTton ceccnm Komuteta. CM. NPUHATLIR OTYET
oauHHaguatoun ceccun (WIPO/GRTKF/IC/11/15), nyHkT 220.

3asBneHve generaumm AnoHun Ha oguHHaguaTon ceccun Komuteta. CM. NPUHATBIA OTYET oAMHHaAUAaTon
ceccumn (WIPO/GRTKF/IC/11/15), nyHKT 296.
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OBLUMHBI JYXOBHYIO U KyNbTYPHYIO (HE KOMMEPYECKYH0) LIEHHOCTb, MOryT AeiCTBOBATh
ocobble MexaHn3MbI .

OxpaHa

B KoneeHuuu 06 oxpaHe HemamepuarbHO20 KyrbmypHo20 Hacredus (2003 r.) OpraHmsaumm
O6beanHeHHbIX Haumn no Bonpocam obpasoBaHusi, Hayku u kynbTypbl (FOHECKO) «oxpaHa»
onpefenseTcs Kak «NpuHATUE Mep C Lenbio obecneyeHuns Xns3HecnocobHocTu
HemaTepuanbHOro KynbTypHOro Hacrneaus, Bkrtodasi ero naeHTudmkaumo, AOKYMEHTMPOBaHMe,
nccnegoBaHne, CoxXxpaHeHue, 3awmTy, NonynsapM3aumio, NoBbILLEHME Ero ponu, ero nepegavy,
rnmaeBHbIM 06pa3oM C NOMOLLBIO hOpManbHOro U HedopmanbHOro ob6pa3oBaHuKs, a Takke
BO3POXAEHNE pasnMyHbIX aCnekToB Takoro Hacrnegmsay». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPeoOCTOPOXHOCTM C LiEeNbLo 3alnThl ONpeaeneHHON KynbTYPHOM NPaKTUKMA U naewn, KoTopble

cyMTaTCs LUeHHbIMU™

CoxpaHeHue B TanHe

«TalHbIM» ABMAETCA TO, YTO COXPAHAETCA HE U3BECTHBLIM AN APYrMX UNW pasaenseTcs NuLlb C
TeM, KOro aTo KacaeTcs (onpeaeneHve puandeckoro crosapsa bnaka).

«CBsilLleHHble/TaliHble» TPaAULMOHHBIE 3HAHWUA U BbIpaXXeHUS KyNbTypbl UMEIOT TaiHOe Unn
CBSILLEHHOE 3HaYeHne B COOTBETCTBUM C HopMamu 0BbIYHOro npasa v NpakTUKOW

TpaAVLMOHHbIX BnagenbLes .

MCTOYHUK reHeTUYeCKUX pecypcoB

B cBoeM npeanoxeHun «leknapupoBaHne NCTOYHMKA reHETUYECKNX PECYPCOB U
TPaAMUMOHHBIX 3HAHWI B 3asiBKax Ha naTeHTbl» Aenerauus Lseinapum npeanoxuna
noTpeboBaTb OT NATEHTHbIX 3asiBUTENeN AeKnapupoBaTh «MCTOYHMK» FEHETUYECKUX PECYPCOB
M TPaOMLMOHHbIX 3HaHMn. OHa 3asBuNa, YTo «TEPMUH «UCTOYHUKY criedyeT NoHMMaTb B CaMOM
LUMPOKOM CMbICNEe», TaK Kak «40CTYyn U COBMECTHOE MCMOSIb30BaHUE BbIrof, MOXXET OXBaTbIBaTb
MHOXECTBO CyOBHEKTOB. B nepByto odepeab Npy Aeknapauum UCTOMHMKa criedyeT ykasaTb
cyGbekTa, komneTeHTHoro: (1) npeaocTaBnATb AOCTYN K FeHETUYECKUM pecypcam u/unu
TPaAMUMOHHBIM 3HaHUSAM, UNK (2) y4acTBOBaTb B COBMECTHOM MOMb30BaHWUM Bbirogamu,
nony4yaembiMN OT UX UCTONb30BaHMS. B 3aBUCMMOCTM OT KOHKPETHbIX rEHETUYECKNX PECYPCOB
MY TPAOULMOHHbBIX 3HAHWIA, MOXHO cAenaTb pasnuyve Mexay: NepBUYHbIMU UCTOYHUKAMM,
BKIOYas, B YacTHOCTU, [loroBapmBatoLLMecsi CTOPOHbI, NpeaoCcTaBnsiowmne reHeTuyeckmne

pecypcbl™*®, MHorocTopoHHio cuctemy MexayHapoaHoro gorosopa [poaoBonbLCTBEHHO 1

CenbCcKoXo3ancTBeHHoN opraHnsaumn (PAO)™°, KopeHHbIe U MecTHble 06LMHLIY; 1

BTOPUYHBIE UCTOYHUKM, BKIKOYAS, B YAaCTHOCTM, KOMMEKLMN €X Situ 1 HayuHyI nuTepaTypy» 2.
Sui generis
B topnanyeckom cnosape bnaka TepMuH «Sui generis» onpeaensieTcs crnegyowmm obpasom:

«[6 nepesolde ¢ namuHcKozao — «8 ceoem podey]. B cBOeM pofe mnu Knacce; YHUKanbHbIN Unu
cBoeobpasHbIn. ITOT TEPMUH UCMONb3yeTCH B NpaBe UHTENNEKTyarnbHON CO6CTBEHHOCTM A4S

146 «OxpaHa TpaanUMOHHBIX 3HaHWI: MpPoeKT aHanunaa nNpobenos: NepecMOTPEHHbI BapuaHT»

(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxexus |, ctp. 11 n 16 npunoxeHus Il.

MpoekT rnoccapusa HaunoHanbHom kommnceun no sonpocam KOHECKO.

TUXOOKEeaHCKMIA pernoHanbHbIM TMNoBoK 3akoH oT 2002 roga 06 oxpaHe TpagULMOHHBLIX 3HAHUIA U
NPOSIBNEHWI KyNbTYpbI' YacTb @,

149 Cwm. ctatbu 15, 16 1 19 KBP.

150 Cm. cratby 10-13 MAMPIICX.

5L Cwm. cratbio 8(j) KBP.

152 Cwm. pokymeHT WIPO/GRTKF/IC/11/10.
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0603HavYeHnsa pexmma, npegHasHayeHHoro s oxpaHbl NpaB, KOTOPbIE BbIXOAAT 32 PaMKu
TPaAVLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npaBa U KOMMEpPYeCKOM TalHbl.
Hanpumep, 6a3a AaHHbIX MOXET He OXPaHATbCS aBTOPCKMM MPaBOM, eCNN ee coaepXaHue He
ABNAETCS OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATbLCS CTaTyTHbIM NPaBOM SuUi generis,
npegHasHavYeHHbIM 4N 9Ton uenuny». Cuctema sui generis — aTo cuctema, cneumnanbHo
npeaHasHavyeHHasa aAng yaoBneTBOPeHUs Hyxa 1 obecnevyeHns NHTepecoB B Kakon-nnbo
KOHKPEeTHOM o6nactu. YXe CyLleCcTBYeT HECKOSIbKO NMPUMEPOB NpaB UHTENNEKTYanbHON
COBCTBEHHOCTU SUi generis, Taknx, kak npaBa pacTeHNEBOLOB-CENEKLMOHEPOB — OTPAXKEHHbIE B
MexdyHapodHOU KOH8EHUUU 10 oxpaHe Ho8bix copmos pacmeHul (1991 r.) («KoHBeHUMS
YTMNOB») — n oxpaHaemble NpaBa MHTENMNEKTyarnbHOW COOCTBEHHOCTW Ha MHTErpasbHbIe
MUKPOCXEMbI — OTpaXKeHHble B [Joezogope 06 uHmesnnekmyanbHol cobcmeeHHoCMU 8
OMHOWeEeHUU UHmMeaparibHbIX Mukpocxem (1989 r.) («BalmHrTtoHcknin gorosop»). 3akoH
lMaHamel Ne 20 om 26 uroHs 2000 2. «O esedeHuu crieyquanbHO20 pexxuma OXpaHb!
UHmMersnnekmyasnbHolU cobCmeeHHOCMU 8 OMHOWEHUU KO/IITEKMUBHbIX pas KOPeHHbIX Hapooo8
Ha oxpaHy u 3auumy ux KynbmypHol camobbimHocmu U mpaduyUOHHbIX 3HaHUl»,
npegcTaBnsieT cobon pexunm sui generis.

CBaKonMyHACKWN NPOTOKON 06 oxpaHe TPaAULMNOHHbIX 3HAHUW U BblpaXeHU!
cdonbknopa

B aBrycte 2010 r. Ha lunnomaTtunyeckon KoHpepeHunn, coctosBienca B CeakonmyHae
(Hamnbus), rocygapcrsa — uneHbl ApprKaHCKOM perMoHanbHOM opraHusanmm
nHTennektyaneHon cobcteeHHocT (APOUNC) npmHsann npotokon. CornacHo nyHkTy 1 ctatbun 1
uenb atoro NpoTokona cocTouT B crieaytolem: «(a) oxpaHa Hocumenel mpaduyuUoHHbIX
3HaHul om mobbix HapyweHUl ux rpas, Npu3HaHHbIx 8 Hacmosiwem lNpomokone; u (b) oxpaHa
8bIpaxkeHUl borbKIopa 0m He3aKOHHOZ0 MPUCBOEHUS, HEMPAagoMePHO20 UCMOMb308aHUSs U
He3aKoHHOU aKcrislyamayuu eHe Ux mpaduyuoHHO20 KOHmMeKkcmay. [1poTOKON BCTYNUT B CUMy
rocre Toro, Kak WwecTb rocygapcts — yneHoB APOUC coaayT Ha XxpaHeHue OOKYMEHTbI O
paTuduKaumm nnv NPUCOeaNHEHNN.

BbipaxeHusa B maTepmnanbHoun cpopme

BhlpaxeHue «B maTepuanbHon opme» 03Ha4YaeT Takoe BblpaXKeHne, KOTopoe SIBMsieTCs
ocd3aeMbIM M YBUAEHHbBIM; AOCTYMHOE ANSA 0CA3aHUSA; TaKoe, KOTOPbIM MOXHO BNageTb UMn
KOTOPOEe MOXHO peanu3oBatb. OHO MPOTUBOMNOSIOXKHO «HEMATEPUANIbHOMY», T.€. TaKOMY,
KOTOpOE He BOMMOLLEHO B hn3NYECKyto hopMy, He SBMSETCH 0CA3aeMbIM UMW OLLYTUMbIM
(cornacHo onpeaeneHuto puanyeckoro cnosaps bnaka).

BbipaxeHus B MmaTepuarnbHOn hopme — 3TO BblpaXKeHUs!, BOMSOLLEHHbIE B MaTepuanbsHOM
06bekTe™. OHM He 0Bs3aTenbHO CBOAATCS K MaTepuarnbsHoi (hopme, HO AOMKHbI BbiTh
BOMMOLLEHbI B NOCTOSAHHOM MaTepuane, Hanpumep, B KamHe, Aepese, TekcTurne, 3010Te 1 Npou.
BbipaxkeHus B MmaTepuarnbHON hopMe CUMTAIOTCH OXpaHAEeMbIMU BbIpaXXeHNnaMun dorbknopa.
MprMepamMu anemMeHToB, COCTaBNALLMX BbIpaXeHNs B MaTtepuarnbHOU hopme, SABMSI0TCA:

(2) npousBedeHUst UCKyccTBa, B YaCTHOCTU PUCYHKU, KAPTUHbI, Pe3Hble paboTbl,
CKyNbNTYpbl, U3AENUS U3 MHbI, TEPPAKOTbI, MO3auka, U3genvs 13 aepesa, u3genvs us
mMeTanna, BenupHble U3Oenus, NNneTeHble KOP3WHbI, BLILUMBKM, TEKCTUIb, KOBPbI,
KOCTIOMbI;

(b)  My3blkanbHblE UHCTPYMEHTI;
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(c) apxuTekTypHble opmbl™>.

TpaaUUMOHHBLIN KOHTEKCT

TepMUH «TPaANLIMOHHLIAY 03HAYaeT, YTO TPAAULIMOHHBIE 3HAHWS UMW BbIPAXEHNS KYNbTYpbl
CO37al0TCA B COOTBETCTBUM C MpaBunamu, npoleaypamm n 06bl4asiMn onpeaeneHHoN 06LLMHbI,
a He TO, YTO OHW ABNAITCS CTapbIMW. MHBIMK crioBaMu, NpunaraTensbHoe «TPaanLIMOHHBIN
onpeaenseT MeToz CO3AaHNs TPAAULIMOHHBIX 3HAHUI UMW BbIPaXeHWIA KynbTypbl, @ He camm
3HaHNA™. TepMUH «TPaANLIMOHHBIAY 03HAYaeT, YTO TPAAULIMOHHBIE 3HAHWS UMK BbIPaXeHUs
KyNbTypbl KOPEHATCA B TPAAULIMM UMK OCHOBLIBAKOTCS Ha Heil, CriyxaT ANns naeHTuduKaumm
KOPEHHOrO UMM TPaAULIMOHHOTO HAapOAa UM CBA3aHbI C HUM, a Takke MOTYT UCMOMb30BaThCs Ha
npaKkTuKe TPaanLIMOHHBIMK crnocobamn™®. «TpaanLIMOHHBI KOHTEKCT» 0603HaYaeT
NPUMEHEHNEe TPAAULIMOHHBIX 3HAHWIA UM TPAAULIMOHHBIX BbIPAKEHWIA KyNbTypbl B NX
cOBCTBEHHBIX pamKax, onpeAeneHHbIX X XyA0XKeCTBEHHbIM COEPXKaHeM Ha OCHOBE
HenpepbIBHOMO NCMOMb30BaHNS OBLIMHON. [TPUMEpPOM 3TOrO MOXET CIYXWTb UCMONbL30BaHMe
PUTYarnbHOro TaHLa B €ro TPaANLIMOHHOM KOHTEKCTE, T.€. UCMOSHEHWE yKa3aHHOoro TaHua
chakTyeckn B pamkax putyana®’.

Kak ykasaHO B JOKyMeHTe «reMeHTbl CUCTEeMbI SUi generis no oxpaHe TPaanLMOHHBLIX 3HAHUIN»
(WIPO/GRTKF/IC/4/8), TpagNUNOHHbIE 3HAHUS SBSKOTCA «TPAAULMOHHBIMUY MO TOW MPUYUHE,
4YTO B cnocobax Mx CO34aHns OTPaXeHbl Tpaamumm obLWnH. NoaToMy TEPMUH «TPaAULMOHHBIE»
He 06sA3aTenbHO CBA3aH C XapakTepoM 3HaHWIN, OH CBA3aH CO cnocoboM, NOCPeaCTBOM

KOTOPOrO 3T 3HAHWA CO3AAI0TCS, COXPAHSAIOTCS 1 pacnpocTpaHaTea ™S,

TpaAMLIVIOHHbIe BblpaXeHuns KynbTypbl

TepMUHbI «TPAAULNOHHbBIE BbIPAXEHUS KYNbTYPbI» U «BbIPpaXXeHUs (ornbKnopa» UCMonb3yrTcs
BOWC B oTHOLLEHMN MaTepuarbHbIX 1 HemaTtepuarbHbIX OPM, B KOTOPbIX BblpaxatoTcs,
nepeaarTcs U1 BONMOLLAKTCS TPaaULMOHHbIE 3HAHUSA U KynbTypa. [pumepbl 3TMX hopm
ABMSATCA TPAAMLMOHHAA My3blKa, UCMOMHEHUS, MOBECTBOBAHWUSI, HAUMEHOBAHWS Y CUMBOIbI,
N3006paXKEHUS U apXMUTEKTYPHbIE (DOPMbl. TEPMUHbI « TPAAULIMOHHBIE BbIPAaXXEHUS KYNbTYypbI» U
«BblpaxkeHus honbknopa» SBNSTCS B3anMo3aMeHsieMbIMU CUHOHMMaMWU U MOTYT
MMEHOBATbLCS MPOCTO Kak «TPaAULMOHHbIE BbIPaXKEHUS KyNbTYpbI», 4acTo B popme
cokpaleHus «TBK». Mcnonb3oBaHue aTMX TEPMUHOB He NpecreayeT Lenu co3naTtb
BnevatneHue, YTo cpeam rocygapcte — YneHo BOMC cyuiecTByeT cornacue no nosoay
onpaBAaHHOCTM UK LenecoobpasHOCTU UCMONb30BAHMS 3TUX UMK UHbIX TEPMUHOB, He
3aTparMBaeT 1 He orpaHUYMBaET UCMONb30BaHUSA APYIMX TEPMUHOB B pamMKax HalMoHaNbHOro
MW permoHarbHOro 3akoHoaaTenbCTea.

TpaAULMOHHbBIE KyNbTypbl

CornacHo onpegeneHuto opyuanyeckoro crioapsi brnaka, ato Tpaguumm, KOTopble OTHOCATCS K
o6blyasim NPOLLOro ¥ METOAaM MCMONb30BaHMS B MPOLLIIOM, OKa3biBalOLWMM BIMSIHWE Ha
[eSTENbHOCTb U NPaKTUKY B HacTosiLeM. 3akoHOAAaTeNbCTBO B chepe MHTENNeKTyarnbHowm
COGCTBEHHOCTM NPOBOAUT pasrpaHMyeHne Mexay TPaguMUMOHHON KynbTypor (KoTopasi MOXeT
onpeaenaTbCs Kak TpaanuMoHHas KynbTypa Unu ¢honbkiop B Y3KOM CMbICe CrioBa) 1

154 TunoBble NONOXEHMS AN HaUMOHanbHbIX 3akoHoaaTeNnbCcTe 00 OXpaHe BblpaxxeHun ornbKriopa oT

HEe3aKOHHOTO UCMONb30BaHWA 1 APYIMX HaHOCAWMX yepb aencteun, 1982 r., pasgen 2(iv).

HuHbo Mupec ae Kapeanbo, «M3 xwXuHbl lWWamaHa B NaTeHTHOe BeAOMCTBO: Aopora B CTaauu
cTpouTenbcTBay, Bonpockl 6ruopasHoobpasus u npasa, cTp. 244.

CBOAHbIV aHanu3 NpaBOBOW OXpaHbl TPAAULMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 53.
TuvnoBble NOMOXEHUS AN HAUMOHANbHBLIX 3aKOHOAAaTENLCTB 06 OXpaHe BbIpaXKeHU ornbKiopa ot
HEe3aKOHHOrO MUCMONb30BaHNSA U APYrMx HaHOCALLMX yuiepb aencteun, 1982 r., yacTb lll. 42.

OnemeHThbl CUCTEMBI SUi generis No oxpaHe TpaguumnoHHbIX 3HaHu (WIPO/GRTKF/IC/4/8), nyHkT 27.
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COBPEMEHHbLIMUN, BHOBb BO3HUKAIOLLMMU BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HblHE
XMBYLLIMMM NOKONEHUSIMM B pamKax obLLecTBa, OCHOBaHHbIMW Ha paHee CyLLeCTBOBaBLUNX
TPaAULIMOHHO KynbType Ui donbKIope Unn KOPEHALMMUCS B HUX™®.

Tpap,VILIVIOHHbIe npupoaooxpaHHbie 3HaHVIﬂ/TpaDML|VIOHHbIe dKonorn4yeckme 3HaHunsA

MHCTUTYT KynbTypbl AeHEe onpeaenseT «TPaauLMOHHbIe 3Kornormdeckmne 3HaHms» (TO3) kak
«COBOKYMHOCTb 3HAHWN U BEpOBaHWI1, NepefaBaeMblX NOCPECTBOM YCTHOW Tpaanumm n
nepBuYHbIX HabnogeHnn. OHM BKNHOYAKOT CUCTEMY Kriaccudukaunmn, KOMNIEKC aMnUpuyeckmnx
HabM4EHN 3a MECTHOW OKPYXKatoLLLEN Cpeaon U CUCTEMY CaMoyrnpaBieHns, KoTopas
perynupyeT nonb3oBaHMe pecypcamn. IKOMormyeckme acnekTbl TECHO CBA3aHbl C
coumnarnbHbIMU U OYXOBHbIMUW acrnekTaMmm cucteMbl 3HaHMA. KonunvecTBo u kayecTBo TA3 He
OAMHAKOBO Y pasHbIX YSIEHOB 0O MHbI U 3aBUCAT OT MX NOJia, BO3pacTa, coumnanbHOro
NOSIOXXEHMS, yMCTBEHHbIX CNOCOBHOCTEN 1 Nnpodeccnn (OXOTHUK, LYXOBHbIV Nuaep, Lenutenb 1
T.4.). TO3, KOTOpbIE YXOAAT CBOMMU KOPHAMM B Jariekoe NpoLufioe, HOCAT KYMYNATUBHBIN U
ANHAMUWYHBIA XapakTep, ONMPatTCs Ha ONbIT NPeALEeCTBYOLWMX NOKONEHUA N aganTUPYHOTCS K
NPOMCXOASALLNM B HACTOsILLEE BPEMSI TEXHOSTOMMYECKUM N COLNarbHO-9KOHOMMUYECKNUM
U3MeHeHUsIM» *°.

TpaguuMOHHbIE SKOMNOrMYECKUE 3HAHNSA TakkKe ONPeaensatoTCs Kak «HaKoMeHHas COBOKYMHOCTb
nepefaroLmnxca U3 NOKONEHNs B MOKOSIEHNE Yepes NOCPEACTBO KyNbTypbl 3HAHWIA U BEPOBaHUIA
OTHOCUTENBbHO CBSA3M XMBbIX CYLLECTB (BKMoYasa nogen) opyr ¢ ApYroM 1 C OKpyKatoLwen nx
cpepon. Kpome Toro, TO3 sBnAOTCA CBONCTBOM OBLLECTB C UCTOPUYECKON MPEEMCTBEHHOCTbIO
NPaKTUKM NCNOSTb30BaHNSI PECYPCOB; B LIENOM, 3TO HEMPOMBILLSIEHHbIE U MEHEE pa3BUTbIE B
TEXHWYECKOM OTHOLLUEHMM 06LLEeCTBa, MHOTME N3 KOTOPbIX SIBMSIOTCA KOPEHHBbIMW UK
nnemMeHHbIMn» 8.

TpaAWLUUNOHHbIE 3HaHUA

[Mpr3HaHHOroO Ha MexayHapoaHOM YPOBHE OnpeaeneHns TpagnuumnoHHbIX 3HaHmn (T3) B
HacTosiLlee BPEMS HE CyLLEeCTBYeT.

TepMUH «TpaanLMOHHbIE 3HAHUSI», UCNOSb3YeMblli ANS LUMPOKOro ONncaHust 3Toro npeameTa,
06bI4YHO BKMIOYAET UHTENSEKTYalNbHOE U HemaTepuanbHOe KynbTypHOe Hacrneane, NpakTuky u
CUCTEMbI 3HAHWUI TPAAMLMOHHBIX OOLLUH, B TOM YMCNE KOPEHHbIX N MECTHbIX OOLLUH
(TPaAMUMOHHBIE 3HaHUS B 06LweM cMbicrie). WHbIMKU crioBaMu, TpaauLMOHHbIE 3HAHUS B
LLUMPOKOM CMbICIE OXBaTbIBAIOT COAEPXKaHNE 3HAHUIN KaK TaKOBbIX, @ TaKKe TPaaNLMOHHbIX
BbIpaXKEHWUIA KynbTypbl, B TOM YMCNE OTNNYUTENbHBLIE NPU3HAKN U CUMBOJbI, CBA3aHHbIE C
TPaANLMOHHBIMU 3HAHUSIMMU.

TepMuH «TpaanLMOHHBIE 3HAHUS», UCNOMb3yeMbI B 06CYXAEHNSX Ha MexXAyHapOAHOM YPOBHE
B Y3KOM CMbICIe, OTHOCUTCH K 3HaHUSAM TaK TaKOBbIM, 0COBEHHO K 3HaHUSAM, CO30aHHbIM B
pesynbTaTe MHTENMeKTyanbHON AeATENbHOCTM B TPAANLMOHHOM KOHTEKCTE, BKIToYas Hoy-xay,
MPaKTUKY, HABbIKN 1 MHHOBaUMW. TpaguuUMOHHbIE 3HaHWUS MOTYT OblTb OGHAPYKEHbI BO
MHOXeCTBe pa3HOODOpa3HbIX KOHTEKCTOB, BKMOYAs CENbCKOXO3SINCTBEHHbIE 3HAHWSI, HAYYHbIE
3HaHWSA, TEXHNYECKNE 3HAHUSA, SKONOrMYECKMEe 3HaHNS, MEOULMHCKNE 3HAHUS, B TOM Yncne

159

160 CBOAHbIV aHanu3 NpaBOBOW OXpaHbl TPAANLUMOHHBIX BblpaxkeHu kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.

Cwm. Takke: Mapk I'. CTMBEHCOH, «/cnonb3oBaHWe UCKOHHbIX 3HAHWIA B OLIEHKE BIMSIHAS HA OKPY>KatoLLyHO
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

®ukpeT Bepkell, « TpaguLMOHHbIE 3KONMOrMYECKNE 3HAHNSA B NepcnekTuee. TpaanLMOHHbIE 3KONMOrnyeckue
3HaHMS: KOHLenuuM u cnydan». MexayHapogHas nporpaMmMa B 06nacTyt TpaauLMOHHBIX 9KONOrMYeCKUX
3HaHWI 1 MexayHapo4HbI LeHTP No nccnenoBaHusM B obrnacTu passutusi, OtTtasa.
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3HaHNS O COOTBETCTBYIOLLMX NEKAPCTBEHHBLIX CPEACTBAX U MEAVKAMEHTaX, 3HaHUS, CBA3aHHbIe
c 6ropasHoobpasnem, u T.4.»"%.

LUudpoBasa 6ubnmorteka TpaguUMOHHbIX 3HAHUN

LindopoBasi 6ubnmoteka TpagnumMoHHbix 3HaHun (LIBT3) aBnaeTcss COBMECTHbIM NPOEKTOM
CoBeTa Hay4HbIX 1 NPOMbILLNEHHbIX nccnegosaHuin (CSIR) MnuHUCTepcTBa Hayku U TEXHUKU U
HenaptameHta AYUSH MunHuctepcTBa 34paBooOXpaHeHns U oxpaHbl ceMbl MHANKN, KOTOPbIN
peanuayetcda CSIR. B cosgaHmm LUBT3 no nHaMncknm cuctemam meguumHbl npMHMMana
yyacTtne mexaucuunimMHapHas rpyrnna B coCTaBe 3KCnepToB Mo TpaauLMOHHON MeauunHe
(aropBena, yHaHu, cnagxa v rora), naTeHTHbIE 3KCnepTbl, 3kcnepTbl No UT, ydeHbie n
TexHuveckne cneumanuctol. NMpoekTt LUBT3 npegycmatpmBaeT 4OKYMEHTUPOBAHNE
TPaAAMLMOHHBIX 3HAHUI, OTHOCSALLMXCA K OBLLECTBEHHOMY JOCTOSIHUIO U CYLLIECTBYHOLLNX B
dopmMe nuTepaTypbl NO aopBee, yHaHu, cuaaxe un nore, B UMpoBoM chopmaTte Ha NaTu
MeXOyHapOaHbIX S3blKkaX, KOTOPbIMU SABNAOTCS aHMTTIMACKUIA, HEMELKUIA, (bpaHLy3CKUHNA,
ANOHCKMI M ucnaHcknn. B LIBT3 cogepxutcs nHdopmMaumnsa o TpaanUNOHHbBIX 3HAHUSX,
CYLLECTBYIOLLMX B CTpaHe, Ha A3blkax 1 B oopMaTe, MOHATHbIX AN NaTEHTHbIX 9KCNepToB
MeXayHapoaHbIX NaTeHTHbIX BegomMcts (MI1B), 4To Heobxoanmo anga npefoTBpaLleHns

BblJauM HE3aKOHHbIX NaTeHTOB®.

LIBT3 npecnegyet ABosikyto Lenb. Bo-nepBbix, OHa cnocobCcTByEeT NpeaoTBpaLLEHUNIO Bblgaun
NnaTeHTOB Ha NPOAYKTLI, KOTOPblE CO34aHbl C MCNONIb30BaHNEM TPAAULNOHHbBIX 3HAHUI, HO Y
KOTOPbIX N300peTaTenbCKMN YPOBEHDb ABMSAETCA HU3KUM Unun BooOLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CNYXUT HEKUM «MOCTUKOM» MEXAY COBPEMEHHOMN HAYKOM U TPaAULMNOHHBIMU 3HAHNAMU, U
BGnarogapsa aTOMy MOXET UCNONb30BaTbCA A1 CTUMYNMPOBaHUS YriybneHHbIX nccregoBaHum,
HanpaBrieHHbIX HA CO30aHNEe HOBbIX JIEKAPCTBEHHbIX CPEACTB HA OCHOBE MH(popMaLMK O
TPaAUUMOHHBIX 3HaHUAX. LIBT3 npegHasHayeHa CnyXmuTb «MOCTUKOMY Ha rnobanbHOM ypoBHE
MeXay APEBHUMU CrioKamu (ABYCTULLNSAMMN) HA CAHCKPUTE M NATEHTHbIM 3KCNEPTOM, MOCKOSIbKY
0a3a gaHHbIX 6ygeT npegocTaBnATb MHAOOPMALNIO O COBPEMEHHbIX, @ TAKKE MECTHbIX
Ha3BaHMsX Ha A3bIKe U B hopmaTe, NOHATHbLIX AN NaTeHTHbIX 3kcnepToB. [lpeanonaraetcs,
YTO 9TO AaeT BO3MOXHOCTb CBECTU K MUHUMYMY HEXBATKY 3HAHUIN 00 M3BECTHOM YPOBHE
TexHukn. Takas 6asa gaHHbIX OygeT cogepXaTb A4OCTAaTOYHO AeTanu3npoBaHHbIE
onpegenexHns, NPUHLUMMbI U KOHUENUUN AN TOro, YTobbl CBECTU K MUHUMYMY BEPOSTHOCTb
naTeHTOBaHMS B KQ4YeCTBE «M300peTeHnI» He3HaUNTENbHbIX/HECYLLLECTBEHHbIX n3MeHeHmnin,

Hocutenb TPaANUUNOHHbIX 3HaHUN

B topmanyeckom crioBape briaka TEPMUH «HOCUTENbY» ONPenenseTcs Kak «nuuo, KoTopoe
ABNAETCS OPUANYECKMM Briagernbuem o6opoTHOro JOKYMEHTa U KOTOPOE UmMeeT NpaBo
nony4nTb No Hemy nnatex». BOWUC ncnonbayeT aTOT TEPMUH A1 0003HaYEHNS BCEX NNL,
KOTOpbIE€ CO3al0T, CY>aT MCTOYHMKOM, Pa3BUBAIOT N COXPaHSAOT TPAAULMOHHbBIE 3HAHMSA B
TPaauUMOHHOWM cpeae 1 KoHTekcTe. KopeHHble OOLWLMHbI, HAapoAbl U HAUMK SABINSKOTCS
HOCUTENSAMU TPAAULMOHHBIX 3HaHWUN, O4HAKO HE BCE HOCUTENN TPaaANUMNOHHbLIX 3HAHWI

162 Cwm. OtyeT BOUC 0 Myccusax No yCTaHOBMEHMIO (DaKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBGCTBEHHOCTHY 1

TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbI «Hyxabl M YastHusa HoCcUTEeNen TPaauLMOHHBIX
3HaHWI B 00NAaCTW MHTENSEKTyarnbHON COBCTBEHHOCTMY, CTP. 25, 4OCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

C 6onee nogpobHor nHdopmaumen MOXXHO 03HAaKOMUTBLCA MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TpaaWLMOHHbIX 3HaHWIA: cpaBHUTENbHLIN aHanma. OtdyeT UNU-IAS
Report, saHBapb 2004 r., cTp. 18.
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SBMNAOTCA KKOPEHHLIMU»'®®, B 3TOM KOHTEKCTE «TPaAULIMOHHBIE 3HAHWS» 03HAYaIoOT Kak
TPaAVLMOHHbIE 3HAHWS B Y3KOM CMbICIE, TaK U TPaAULNOHHBIE BblpaXXeHWs KyrbTypbl.

Kak ykasaHo B fOKyMeHTe, o3arnaBneHHOM « CnnCcoK 1 KpaTkoe TEXHUYECKOe NOSICHEHNE
pasnnyHbIX POpPM, B KOTOPbIX MOXHO HaWTU TPaAULMNOHHBIE 3HAHUA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaguLMOHHbIE 3HAHWS], Kak NpaBuso, CO34atTCH KOMNEKTUBHO
n/vnn paccMaTpuBalOTCs Kak NpUHaanexawime KonnekTMBHO KOPEHHON UM MEeCTHON obLmMHe
WUNK rpynnam nuu, B coctaBe Takom obLmHbl. [...] HecmoTps Ha aTo, OTAENbHbIN YreH OOLWMHBI,

Hanpumep LenuTenb unu depMep, MOXeT ABMATLCA HOCUTENEM OMNpeaeneHHbIX 3HaHNii» %,

Knaccudmkaumsa pecypcoB TpagMLMOHHbIX 3HAHUI

Knaccudmkauusa pecypcoB TpaguumoHHbix 3HaHum (KPT3) aBndetca HoBaToOpCKom
CTPYKTYPUPOBAHHOW KnaccumkaLMOHHOM CUCTEMON, KOTOpas npegHasHavyeHa assi CUCTEMHOro
YNOpsiAOYEHUS, PacnpoCTpaHEHNS N MOMCKA N KOTopas BKMOYaeT OKomo 5 Thic. noarpynn
TpagMUMNOHHLIX 3HAHUK B OTNKYME OT O4HOW rpynnbl B MexxayHapoaHOM NaTeHTHON
knaccudmkaumm (MMNK)'®’. KPT3 6bina paspaboTtaHa Ans MHOUACKUX CUCTEM MEANLIMHbI
(atopBena, yHaHu, cngoxa v nora). KPT3 nonydnna mexgyHapoaHoe npusHaHue, U oHa
npuesizaHa k MIK. Mo Bcen BeposaATHOCTH, OHa ByoeT cnocobCTBOBaTL MOBLILLEHNIO YPOBHSA
MHPOPMMPOBAHHOCTM O CUCTEMaX TPaAMLMOHHbBIX 3HaHUN Bnarogapsi MCNONb30BaHMIO
COBPEMEHHON CUCTEMbI PpacnpoCcTpaHeHus, a UMEHHO MHEOPMALMOHHBIX TEXHOMOMMIA, N B
yacTHocTun VHTepHeTa n Beb-TexHonornn. peanonaraeTcs, YToO CTPYKTypa U CTeNeHb
aetanusaumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOPLIE NpUararT YCUnus K
npegoTBpaLLEeHNIo Bblgayn HE3aKOHHbIX MAaTEHTOB HA HEOPUTMHASIbHbIE OTKPLITUSA, CBA3AHHLIE C

cUcCTEMaMy TPaAULIMOHHBIX 3HaHUIN®,

TpaAMLIMOHHaH MegnuuHa

BO3 onpeaensieT 3TOT TEPMUH KaK «COBOKYMHOCTb 3HAHWIA, HABLIKOB U MPAKTUYECKNX MPMEMOB,
OCHOBAHHbIX Ha TEOPUSAX, BEPOBAHMAX U OMbITE, ABMAIOLMXCS HEOTHLEMMIEMOI YaCTbIO
Pa3NUYHbIX KynbTyp, Byab TO NOAAAILMXCA OBBACHEHWIO UMW HET, NCMOSb3yeMbIX A1
noaaepXaHus 300pOBbS, a TakKe 4N NPOPUNAKTUKKA, AMArHOCTUKM, OBMNErd4eHns unm neveHms
br3nyecknx n ncuxudecknx sabonesanniny'®. BO3 Takke onpeaenser «TPagnLMOHHYIO
MEAULMHY» KaK «BKITHOYAIOLLYIO pasfMyHble NpakTUieckne MeTodbl, NOAX0oAbl, 3HAHWUS U
BEpOBaHMsA B 06MacTV BpaveBaHusl, BKHOYAs pacTUTErbHbIE, XKMBOTHbIE U/ OCHOBaHHbLIE Ha
MUHepanax NekapcTBeHHbIE CPeaCTBa, AyXOBHYIO TEpanmio, MaHyarnbHble Npuemb 1
YNPaXKHEHNs, NPUMEHSIEMble PasferibHO UMM B COMeTaHWM AN NoAAEpKaHUs 300POBbS, a
Takke NS NevYeHus, AMarHoCTUKN Unm NpounakTuku 3abonesanniiy .

MponsBeaeHns 1 UHHOBaL MU, OCHOBaAHHbIE Ha TPaaULUAX
Tpagnumn npegctaBnAlT coO0M KynbTYPHYIO NPaKTUKY U MAEW, KOTOPbIE pacLEHNBAKOTCA Kak

OTHOCALLIMECS K NPOLLMIOMY M KOTOPbLIM OTBEEH onpeaeneHHbiii ctatyc' . TepmuH
«MPOM3BEAEHNS N MHHOBALMW, OCHOBAHHbIE Ha TPAAULMSX» 03HAYAET MHHOBALMN 1

165 Cm. OTtyeT BOUC 0 muccusax no yctaHoOBMNEHMIO (hakTOB, KacatoLLMXCA MHTENNEKTYannbHOM COGCTBEHHOCTU U

TpaaMUMOHHbIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN « HyxXabl 1 YastHUA HOCUTeNen TpaanLMOHHbIX
3HaHW B 06nacTy MHTENNEeKTyanbHON COOCTBEHHOCTNY, CTpP. 26.

Cnncok 1 KpaTkoe TeXHMYECKOE MOSICHEHNE Pa3NNYHbIX OPM, B KOTOPbIX MOXHO HaWTW TPaAUUMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 [MpunoxeHus.

Tam xe.

C 6onee nogpobHor nHdopmaumen MOXXHO 03HAaKOMUTBLCA MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

Obwue pykoBoaswue npuHumnsl BO3, kacatowmecs MeToauku NpoBeAeHNs UCCIeL0BaHUM N OLIEHKN
TpaguumoHHon meauumHel (WHO/EDM/TRM/2000.1), cTp. 1.

Crtpaterust BO3 B obnactu TpaguumoHHon MeguumHel Ha 2002-2005 rr., cTp. 7.

MpoekT rnoccapua HaumoHansHow komuceum no sonpocam KOHECKO.
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npon3eeaneHnd, OCHoBaHHble Ha TPaAULUMOHHbIX 3HAHUAX KaK makoebiX, HO pa3BUTbIE U
MOAEpPHU3NPOBaHHbIE BHE TpaguLMOHHOIO koHTekcTal’?. TpaguUMOHHbIE 3HAHUS KaK makoeble
O3Ha4yalT «CUCTEMbI 3HAHUI, NPOU3BEAEHNA N UHHOBALMK, KOTOPLIE, KaK NpaBuno,
nepenarTca U3 NOKoseHNA B NOKOJNeHne; Kak npaBsniio, CHUTAKTCA OTHOCALMMUCA K KaKOMY-
NnBO KOHKPETHOMY Hapo4y WK HacensaemMmon UM TEPPUTOPUK; Kak NpaBumno, paspabdaTtbiBatoTcs
©eCCMCTEMHO N MOCTOSHHO Pa3BMBAOTCH B OTBET HA U3MEHEHUE BHELLHMWX ycn03w7|»173.
|/|HHOBaLI,I/Il/I, OCHOBaHHbIE Ha Tpaanumnax, OTHOCATCA K TEM CllydadaM, Korga tpagmuna
BbICTYyNnaeT B Ka4eCTBe NCTOYHUKaA VIHHOBaLI,VII;I, OocCyLllecCTBAeMbIX YrieHaMun COOTBeTCTByPOLLI,eI7I
KyNbTYPHOWM OOLLMHbLI UM CTOPOHHUMW NTMLAMMU; B 3TUX CIyYasiX MHHOBALMM MOTYT Takke
BbIABIATb Apyrme snabl NCNofib30BaHUA Tpaaununn, KOTopble MOryT ObITb npoaHain3npoBaHbl B
KOHTEKCTEe VIHTeJ'IJ'IeKTyaJ'IbHOI;I CO6CTBeHHOCTVI174. Bornee I'IO/J,p06HO TpagununoHHble 3HaHUA
«KaK TakoBble» U npounssegeHnsa n "HHoBauun, OCHOBaHHblIE HA TPpaaULUMOHHbIX 3HAHUAX,
paccMaTpmBaloTCA B AOKYMeEHTe, o3ariiaBjieHHOM «CnncokK n KpaTKkoe TexHn4yeckoe nodcHeHne
pa3nnyHbIX d)OpM, B KOTOPbIX MOXHO HanTn TpagnunoHHbIEe 3HaHUA»
(WIPO/GRTKF/IC/17/INF/9)*".

KonBeHuna KOHECKO o mepax, HanpaBrieHHbIX Ha 3anpeLieHue u npeaynpexaneHue
He3aKOHHOro BBO3a, BbIBO3a U Nepepayv npaBa CoO6CTBEHHOCTU Ha KyJbTYpHbIe
LLeHHOCTH

B 1970 r. Opranu3auma O6beanHeHHbIX Haumi no Bonpocam o6pa3oBaHus, Haykun U KynbTypbl
(KOHECKO) npuHsna KoHBeHUMO Anst OXpaHbl KyNbTYPHbBIX LEHHOCTEN, HAaX04ALWMNXCS Ha
TeppUTOpPUU rocyaapcTBa, OT OMAacHOCTEN KPaXW, TalHbIX PACKOMOK U HE3aKOHHOIO BbIBO3A.
KoHBeHuus BcTynuna B cuny B 1972 .

KoHBeHUus 0653bIBaeT CBOMX rocyaapcTtB-y4aCTHMKOB OCYLLECTBIIATL Mepbl N0 TPEM OCHOBHbIM
HanpaBlieHUAM:

1- NpeBeHTMBHbIE MEPLI: CO34aHNe PeecTpoB LIEHHOCTEN, yupexaeHue
CBUAETENbCTB Ha BbIBO3, OCYLLECTBIIEHNE KOHTPOSS 3a TOProBren, BBeAeHe
YrONOBHbIX 1 aAMUHUCTPATMBHbIX CaHKLMIA, NpoBeAeHMe 0Gpa3oBaTerbHbIX KaMnaHuii
nT.o.

2- MNonoxeHnsa o Bo3BpaLLeHun: B cOoTBETCTBUM C NyHKTOM (b) (ii) cTathmn 7
KoHBeHUuUK rocygapcTBa-y4acTHUKM 06a3ytoTCa No TpeboBaHMIO rocyaapcTBa-yneHa
«MPOMCXOXOEHNS» NPeANPUHUMATL COOTBETCTBYIOLLME WarK Ansi OGHapy>XeHns u
BO3BpaLLeHns nobon nogobHON KynbTYpPHON LEHHOCTU, BBE3EHHOW NOCNE BCTYMMNEHUS
HacToswen KoHBeHuuKn B cuny B 060MX 3aMHTEpeCOBaHHbIX rocygapcTeax, npu
yCrnoBMK, OAHAKO, YTO rocyaapcTBo, obpaLllatoLleecs ¢ npocbOon, BeinnaydmBaeT
crnpaBeanuByo KOMNeHcaunto 4o6pocoBeCTHOMY NOKynaTento Unm nuuy, KoTopoe
nMeeT AeNCTBUTENBHOE NPaBo Ha 3Ty UeHHoCcTb. B ctatbe 13 KoHBeHuun Takke
coaeprkaTcsi MONOXEHWs, KacaloLMecs BO3BPaLLEHUS LLEHHOCTEN U COTPYAHMYECTRA,
KOTOpble HOCAT 6oriee KOCBEHHbIV XxapakTtep 1 06yCcnoBneHbl BHYTPEHHUM
3aKOHOAATENbCTBOM.

3- Cucrtema mMexayHapoaHOro COTpyAHMYECTBA: Waes YKpenneHus coTpyaHuYecTsa
Cpeav rocyaAapcTB-y4aCTHUKOB U MeXay HUMU NPOHU3biBaeT coboi Bcto KoHBEHUMIO.
B cnyuasix, koraa KynbTypHOe Hacneauwe nofaeepraeTcs onacHOCTU pasrpabneHus,
cTatbs 9 npegycMaTpMBaeT BO3MOXHOCTb OCYLLECTBINEHUS 6onee KOHKPETHbIX Mep, B
4aCTHOCTW, KOHTPOIS 32 BBO3OM U BbIBO3OM.

2 Cwm. craTby 10-13 MATPMCX.

13 Cm. pokymeHT BOVC WIPO/GRTKF/IC/3/9.

4 CBOAHbIV aHanu3 npaBoBOW OXpaHbl TPAaAULMOHHbIX BblpaxkeHu kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
78 Oanunane XKepse, «Cornawexne TPUMMC. TNpoekTt u aHanu3». M3g. 3-e, Sweet & Maxwell, ctp. 132.
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KonBeHuua KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasuna ¢popM KynbTYPHOro
caMoBblpaXeHus

B 2005 r. Opranu3auma O6beanHeHHbIX Haumi no Bonpocam obpa3oBaHus, Hayku U KynbTypbl
(KOHECKO) npuHsina Konseryuto KOHECKO 06 oxpaHe u noowpeHuu pa3Hoobpasusi popm
KyJfIbmypHO20 caMOBbIPa)xeHusl, KoTopasi Bctynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUun nsanoxeHbl B ctatbe 1: (a) oxpaHa v noowlpeHne pasHoobpasusa bopm
KynbTypHOro camoBblpaxeHust; (b) cosgaHue ycrnoBun gns pacupeTta n ceobogHoro
B3aMMOAENCTBUSA PasfnyHbIX KynbTyp Ha B3aUMOBbLIrO4HOW OCHOBE; (C) noolipeHue auanora
Mexay KynbTypamu B Liensax obecneyeHns bonee Wwmpoknx n cbanaHcMpoBaHHbIX KyNbTYPHbIX
06MeHOB BO BCEM MUpE B MHTEpecax B3avMOYBaXXeHUS KyrnbTyp U KynbTypbl MUPa;

(d) noowpeHne MexKyrnbTypHOro B3auMOgeNCTBUS B LENAX pasBuUTUS B3aMONPOHUKHOBEHNS
KynbTyp B OyXe HaBeAeHMs MOCTOB Mexay Hapogamu; (e) MnooLipeHne yBaXeHus K
pa3Hoo6pa3nto opM KyrnbTYPHOro CaMOBbIPaXXEHMS U NOBbILLEHNE 0CO3HAHUA LLEHHOCTU 3TOro
pa3Hoobpa3ns Ha MECTHOM, HaLMOHaNbLHOM U MexayHapoaHom ypoBHsX; (f) nmoarBepxaeHue
Ba)XXHOCTM B3aMMOCBSI3N MEXAY KyrnbTypOn 1 pasBuTnemM Ans BCEX CTpaH, B 0COGEHHOCTH
pa3BUBAIOLLMXCS, M NoAOEepKKa AEUCTBUIN, NPeAnpUHMMaEMbIX Ha HaLMOHANbHOM 1
MeXOyHapOo4HOM YPOBHSIX C LieNblo o6ecnevnTb Npu3HaHue NogsIMHHOW LLEeHHOCTN 9TON
B3aMMOCBA3N; (g) npusHaHuMe ocoboro xapakrepa KyrnbTYypHON OeATENbHOCTU N KYNbTYPHbIX
TOBapOB M YCIyr Kak Hocutenen camobbITHOCTK, LeHHOCTen 1 cmbicna; (h) nogTeBepxaeHve
CyBEPEHHOro npasa rocyaapcTB Ha NOAAEPXKKY, MPUHATME U OCYLLECTBNEHMNE NONUTUKM U MeP,
KOTOPbIE OHM CYUTAIOT HaAMeXalmmmn 4nsa oxpaHbl U NooLwpeHns pasHoobpasusa opm
KyNbTYPHOIrO CamoBbIpaXXeHns Ha cBoewn Tepputopuu; [1] (i) ykpenneHne mMmexxgyHapogHoro
COTPYAHMYECTBA M CONMAAPHOCTM B AyXe NapTHEPCTBA, B YAaCTHOCTU ANS pacLUMpEHUS
BO3MOXHOCTEN pa3BMBalOLLMXCA CTpaH B 06nacTn oxpaHbl U NooLwpeHnss MHoroobpasms opm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuusa FOHECKO 06 oxpaHe HemaTepuarnbHOro KynbTypHOro Hacneaus

KoHBeHUus 6bina npuHaTta OpraHmsaunen O6beanHeHHbIX Hauum no Bonpocam ob6pa3oBaHus,
Haykun n kynbTypbl (KOHECKO) B 2003 r. 1 Bctynuna B cuny 20 anpena 2006 r. Llenu
KoHBEHLMN COCTOAT B OXpaHe HemMaTepmarnbHOro KynbTypHOro Hacrneams, obecnevyeHnm
YyBa)KEHUSA HEMaTepuanbHOro KynbTypHOro Hacneaus obLwmH, rpynn n oTAeNbHbIX N1L,
NoBbILLEHNE OCBEAOMITEHHOCTN OOLLIECTBEHHOCTU O BaXKHOW PONKN HEMaTepuanbHOro
KynbTypHOro Hacnegus n obecneyeHve ee B3aMMHOIo NpU3HaHus, a Takke B NpeaocTaBneHnum
MOMOLLM M COTPYAHMYECTBE HA MEXOYHAapOOHOM YPOBHE.

HepnobpocoBecTHasi KOHKypeHUUs

B topuanyeckom crioBape bnaka TepMuH «HegoBpocoBecTHasi KOHKYPEHLMS» onpeaenseTcs
kak «6ecyecTHOE U MOLLEHHMYEeCKOe CONepHNUYECTBO B 061acTy TOProBAv U KOMMEpPLK,
0COBGEHHO MpaKTVKa NPOABMKEHNSA HA PbIHOK CBOMX COOCTBEHHbLIX TOBAPOB M NPOAYKTOB B
ylwep6 npoayktam 1 ToBapam Kakon-nmbo apyrovi CTOPOHbI MOCPeACTBOM MMUTaLMMN UMK
KOHTpadhakuum Ha3BaHus, 6peHaa, pasmepa, POPMbl UMK APYTUX OTIINYUTENbHBIX MPU3HAKOB
U3OEnns UK ero YNakoBKu».

CornacHo nyHkTy 2 ctaTtbh 10bis lMapuxxckol KOH8EHUUU MO OXpaHe MPOMbIUIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kTomM HegOBPOCOBECTHOWM KOHKYPEHLIMN CHNTAETCS BCAKUN aKT
KOHKYpEeHLWW, NPOTUBOPEYaLLMIA YECTHbIM 06bl4asiM B MPOMBILLIIEHHbIX Y TOProBbIX Aenax».
Hanee B nyHkTe 3 cTtaTbM 10bis roBopuTcs, 4TO «[B] YacTHOCTK, noanexar 3anpety: (i) Bce
JEencTBms, crnocobHble Kaknm Obl TO HM ObINTO CNOCOOOM Bbi3BaTb CMELLEHNE B OTHOLLEHUMN
npeanpuaTus, NPoOAYKTOB UMW NPOMBILLIIEHHOW UM TOProBOW AeATENbHOCTU KOHKYPEHTa;
(ii) NnoxHble yTBEPXKOEHMSA NPU OCYLLLECTBNIEHUN KOMMEPYECKOW AeATENbHOCTU, CNOCOBHbIE
AVCKpeanTMpoBaTh NpeanpuaTue, NPoAyKTbl UM MPOMBILLNIEHHYIO UM TOProByHO
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[esiTenbHOCTb KOHKYpeHTa; (i) ykasaHus unv yTBepXaeHusl, UCNonb3oBaHWe KOTOPbIX Npu
OCYLLIECTBEHNMN KOMMEPYECKOW AESTENBHOCTN MOXET BBECTU OOLLECTBEHHOCTL B
3abnyxaeHve OTHOCMTENbHO XapakTepa, cnocoba U3roToBneHusl, CBOMCTB, MPUIO4HOCTM K
NMPUMEHEHMIO UMW KONMYECTBA TOBAPOBY.

Oeknapauus OpraHusaumn O6beanHeHHbIX Haumin o npaBax KOpPeHHbIX HApoAoB

B 2007 r. l'eHepanbHasa Accambnest Opranmnsaunm O6beamMHeHHbIX Haumi npunsna
Leknapayuro OpaaHuzauuu Ob6beduHeHHbIX Hayuli o rpasax KopeHHbIX Hapodos.
[eknapauus NnpusHaeT, YTO KOPEHHbIE HApOdbl MMEIOT paBHbIE NMpaBa YenoBeka Ha 3awmTy oT
KyNbTYPHOW AUCKPUMUHALMMK, U HanpaBfieHa Ha NooLLpeHNe B3aMMHOMO YBaXKEHUS U
rapMOHMWYHbBIX OTHOLLEHUI MEXAY KOPEHHBIMWN HapoA4amMmn U rocygapcTBamu.

B oTHOWeEHUN TPaaULMNOHHBIX 3HAHUIN, TPAOULMOHHBIX BbIPAXXEHUIN KYNbTYPbl U reHEeTUYECKNX
pecypcoB B nyHkTe 1 ctatbn 31 npegycmatpmBaeTcs criegyoullee: «[K]JopeHHble Hapoabl
MMEIT NPaBoO Ha COXpaHEeHUe, KOHTPOSb, OXPaHy U pa3BUTUE CBOErO KySbTYPHOro Hacneaus,
TPaAULMNOHHBIX 3HAHUIN U TPaAMLUMOHHBLIX (OOPM KYNbTYPHOIO BbIPaXEHWS, a Takke NPosIBNEHNN
NX HAY4YHbIX 3HAHWI, TEXHOMOMMIA N KyNbTYPbl, BKOYas MOACKUE U reHeTUYeCKne pecypchl,
CeMeHa, fnekapcTBea, 3HaHUA CBOWCTB (hayHbl 1 hnopbl, Tpaguumm yCTHOro TBOPYECTBA,
nutepaTypHble NPOU3BEAEHUSA, PUCYHKU, CMOPT U TPaAULMOHHbIE UrPbl U M306pasnTenbHoe 1
NCNoNHUTENbCKOE NCKYCCTBO. OHU UMEIOT TakkKe NpaBo Ha COXpaHeHUE, KOHTPOSb, 3aLLnUTY U
pa3BUTNE CBOEN MHTENNEKTYanbHOM COGCTBEHHOCTU HA Takoe KynbTypHOe Hacnegue,
TPaAVLMOHHbIE 3HAHWS U TPaAULMNOHHBbIE (POPMbI BbIpaXKeHWUS KynbTypbl». [anee B NyHKTe 2
crtatbu 31 roBopuTcs, 4YTO “[CJOBMECTHO C KOPEHHBIMM Hapo4amMu rocygapcTea NpUHMMaroT
AENCTBEHHbIE Mepbl B LieNaxX NPU3HaHUA 1 3allmThl OCYLLECTBEHMS 3TUX NpaB». B oTHowweHun
TpaguunMoHHON MeANUUHbLI B cTaTbe 24 npenycMaTtpuBaeTcs cneayoulee: «[KlopeHHble Hapoabl
MMET NPaBO Ha CBOK TPAAMLUMOHHYKO MEANLMHY U HA COXPaHEeHNe CBOen NPaKTUKM
BpayeBaHUs, BKMOYas COXpaHEHNE BaXXHENLLMX NEKAPCTBEHHbIX PACTEHWN, XXUBOTHbIX U
MWUHEpanoB».

Mcnonb3oBaHMe TPaAULIMOHHbIX BblPaXXeHUM KyNbTypbl/TPaaULMOHHbIX 3HAHUN

TpaanLUMOHHbIE 3HAHUS! U BbIPAXXEHUS KyNbTYpPbl MOTYT UCMOMb30BaThCSA B Pa3NNYHbIX LENsX.
Ncnonb3oBaHne TpaauUMOHHbIX 3HAaHWUIA UK BbIPaXKEHWI KyNbTypbl OXBaTbIBAET KOMMEpPYECKoe
UMY NPOMBILLNIEHHOE MCMNOoNb30BaHMe, 06bIMHOE MUCMONb30BaHNe, 40GPOCOBECTHOE
MCnosnb3oBaHUe, JOMALLHEE UCMONb30BaHME U UCMONb30BaHWe TPaAULMOHHON MeAULMHDBI ANs
OXpaHbl 3[J0POBbs, @ TaKKe MUCMNONb30BaHMe B UCCIeAoBaTeNbCKMX U 06pa3oBaTenbHbIX LEensX.

Kommepyeckoe ucrnosib308aHue

B topuandeckom crioBape bBriaka TepMUH «KOMMEPYECKOE UCMOMb30BaHNe» ONpeaensieTcs kak
«[u]cnonb3oBaHWe, KOTOPOE CBSI3aHO C OCYLLECTBIIEHNEM UMW Pa3BUTUEM AESTENBHOCTH,
npuHocsaLen aoxon. «HekoMmep4yeckoe MCNonb3oBaHME» ONpeaensieTcs Kak
«[u]cnonb3oBaHWe paau NMUYHOTO YAOBONLCTBUSI UMW B NPEANPUHUMATENBCKUX LENsX, He
CBSI3aHHbIX C MOSyYeHNeM J0XoAa Ui BbIroAbl, UMM MHOTO BO3HArpaXaeHus»

ObbI4YHOE UCnoIb308aHUEe

B TuxookeaHCKOM pea2uoHasibHOM murnogom 3akoHe om 2002 2o0a 06 oxpaHe mpadulyUuOHHbIX
3HaHul U nposisrieHull Kyrbmypbl TEPMUH «OObIYHOE NCMOMNb30BaHNE» OnpeaenseTcs Kak
«MCMONb30BaHNe TPAANLMOHHBIX 3HAHUI U BbiPaXXEHUI KyIbTypbl B COOTBETCTBUU C OObIYHBIM
MpaBoOM ¥ NPaKTUKON TPAAMLMOHHBIX BNaaenbLesy.
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TepMuH «HenpepbiBHOE 0OblYHOE NCMONb30BaHNE» XapaKTEPU3YET YCTOMYMBOCTb M XKUBOW
XapakTep UCMofb30BaHUS TPAAULMOHHBIX 3HAHUIA W/UNK TPaAULMOHHbBIX BbIPAXXEHWI KyNbTypbl
KOPEHHbIMW 0BLLMHAMM B COOTBETCTBUM C UX OObIYHBIM MPABOM M NMPaKTUKOWA.

LobpocosecmHoe ucrnoib308aHUE

MpyMeHUTENBLHO K aBTOPCKOMY NpaBy B topuamyeckom cnosape bnaka tepMmnH
«4obpocoBeCcTHOE UCNONb30BaHME» ONpeaensaeTcs Kak «[p]lasyMmHoe 1 orpaHn4YeHHoe
Ncnonb3oBaHne NpPon3BEeAEHNs, OXPaAHAEMOro aBTOPCKNM npaBoM, 6e3 paspelleHns aBTopa, a
WMEHHO TaKoe, Kak LUMTUPOBAHMNE KHUTN B KHMXXHOM 0603pEHUMN UMK UCMONb30BaHME €€ YacTen
B napoaun. [JoGpoCcoBeCTHOE NCMONb30BaHME SBMSIETCS CPeACTBOM 3aLlMThbl NPOTUB
00OBMHEHMWI B HApyLLEHUN NpaB C y4eTOM CreayoLmx onpeaeneHHbIX 3aKkoHOM (DaKTOpOB:

(1) uenb 1 xapaktep Ucnonb3oBaHus, (2) xapakrTep NPoM3BeLEHNS, OXPAHSEMOro aBTOPCKUM
npaBom, (3) macwTabbl MCNONb30BaHUS Npon3BeaeHUs n (4) 3KOHOMUYECKME NOCNEeCTBUSA
NCMNONb30BaHNAY.

HomawHee ucrnonb3oeaHue U Uucrosib3o8aHue 0ris 0xpaHbl 300p08bs

B topngmyeckom croape bnaka TepMnH «4OMaLLHUI» OnpenenaeTcs Kak «[O]THOCALWMIACA K
AOMY nnu cembe; 6biToBony. B nyHkTe 1 [JoXnHCKOM geknapaumm, kacarowlencsa CornalleHms
TPUIMC n 0bLiecTBEHHOrO 3ApaBOOXPaHEHS], MPU3HAETCS «CePbe3HOCTb Npobnem B obnactu
34paBOOXpPaHEHNS, C KOTOPbIMU CTarkuBaeTcsl MHOXECTBO pa3BMBaKOLLMXCH U HAUMEHee
pa3BUTbIX CTPaH, 0COOEHHO Tex Npobnem, koTopble aBnstoTca crieactenem BUY/CriAda,
Ty6epkynesa, Mansapun n apyrux anngemMmyeckmx saboneeanui». [anee B nyHkTe 5(C)
OoTMevaeTcq criegytoulee: «[Klaxgoe rocyaapcTBo-YreH MMeeT NpaBo onpeaensTb, YTo
MMEHHO npeacTaBnaeT cobon HaunoHanbHasa YpesBblvanHasa cuTyauns u gpyrme
NCKITIOUMUTENTBHO Cepbe3Hble 06CTOATENLCTBA, NMPY TOM NMOHUMAaHMKW, YTO KPU3UCHBIE CUTYaUMn B
obnacTtu 3gpaBooxpaHeHusi, B TOM Yucne cadasaHHble ¢ BUY/CITOom, TyGepkynesom,
mManspuen n ApyruMmm annaeMmmyeckumm 3abonesaHnamMmn, MoryT NnpeacTaBnsaTb cobom
HaLMOHarnbHY0 Ype3BblYariHy0 CUTYaUMIO UK APYrMe UCKITHYNTENBbHO CEPbEe3HbIe
obcTosiTenbCcTBaY.

Ucnonb3osaHue 8 uccriedogamesibckux U 0bpaszosameribHbIX Uerisx

lMpuMeHUTENBHO K NaTeHTaM B lopuan4eckom crnosape braka TepMuH «CpeacTBO 3aLluThl,
OCHOBaHHbIE Ha NPUHLUMME UCMOMb30BaHMA B 9KCNEPUMEHTarbHbIX LEensx» onpeaensercs Kak
«[c]pencTBo 3alwmTbl NPOTUB OGBMHEHWI B HApPYLLEHUW NAaTEHTHbIX NpaB, UCNOMb3yemoe Toraa,
Korga 3anaTteHToBaHHOe n3obpeTeHne co3aaeTcs U UCMOoNb3yeTCa UCKMIOYUTENBHO B HAYYHbIX
uenax. HecmoTpsi Ha TO, YTO 3TO CPeACTBO 3aLUUTLI NO-NPEXHEMY NPU3HAETCS B KaYecTBe
TaKoBOro, OHO TOSIKYeTCS B Y3KOM CMbICIE U B HACTOSILLLEEe BPEMS MOXET NPUMEHATLCA TONBbKO
B OTHOLLEHUWN UCCreaoBaHni, NPOBOANMbBIX B LENsX NpoBepkn hopMyribl M306peTeHns».
CnepyeT OTMETUTb, YTO, XOTH MpaBa UHTENNEKTyanbHOM COBCTBEHHOCTU U ABNAOTCA
NCKIMIOYMTENbHBIMY NPaBaMu, B OTHOLLEHUM STUX UCKITIOYUTENBHBIX NPaB NpeaycMaTpuBalTCs
onpeaeneHHble U3bATUS U OorpaHnyeHns. Hanpumep, B 06nactn naTeHToB B HALMOHaNbHOM
3aKoHoAaTenbCTBe psga CTpaH npegycmaTpuBaloTCcs onpeaerneHHble U3bATUSA U OrpaHUYeHns B
OTHOLLIEHUWN UCKMIOYMTENBHBIX NPaB, B YAaCTHOCTU crieayoLme:

a) ,D,GI;ICTBI/IFI, coBeplLlaemMble B JIMYHbIX N HEKOMMEPYECKUX LEeNAX;

b) AENCTBUSA, COBEPLLAEMbIE UCKITIOYUTENBHO B 9KCNEPUMEHTArTbHbIX UK
ncecregoBaTenbCKMX LEnNsx.
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MpumeHeHne

B ctatbe 2(c) Hazolicko2o rnpomokorna peaynuposaHusi docmyrna K 2eHemu4ecKuM pecypcam u
COBMECMHO20 UCMO/Ib308aHUS Ha cripasednueoll U pasHoli OCHO8E 8b1200 OM UX MPUMEHEHUS
K KoHeeHUuu o buonoaudeckom pasHoobpasuu (2010 r.) npuBoguTca criegytollee
onpegeneHve: «npoBeaeHne nccrnegoBaHnii U pa3paboTok reHeTU4YecKkoro n/mnm
BMOTEXHONOrMYECKOro cocTaBa reHeTUYECKNX PECYPCOB, B TOM YMCIE NyTEM NPUMEHEHNs
OMoTexHoNornn, Kak oHa onpegeneHa B cratbe 2 KoHBEeHU M.

B ctatbe 1(2)(e) nokymeHTa «Bknag cTpaH-eANHOMBILLNEHHNL, B LIeNW U NPUHLUMNBI OXPaHbI
reHeTUYEeCKNX PecypcoB 1 NpeaBapuTenbHbIA NPOEKT CTaTel No oXpaHe reHeTUYeCKnx
pecypco» (WIPO/GRTKF/IC/19/11) npuBoguTcs cnegytoLlee onpeaeneHmne noHATUs
«MPUMEHEHUS FeHeTUYECKNX PECYPCOBY: «MpOBeAEeHME nccnegoBaHMn n paspaboTok
reHeTM4ecKkoro u/mnn GUOTEXHONOrM4eCcKoro coctaBa reHeTU4EeCKUX pecypcoB, UX 4EepUBaToB U
CBSA3aHHbIX C HAMW TPAULMOHHBIX 3HAHWUIA, B TOM YMCe NyTEM NPUMEHEHNsT BUOTEXHONOTNNY.

MHcTpymeHTapun BOUC npumeHUTENbHO K JOKYMEeHTauum B 0611acTy TpaguUMOHHbIX
3HaHUKN

MporpaMmMbl JOKYMEHTUPOBAHUSA MOTYT 3aTparMBaTtb BONPOCHI MHTENNEKTyanbHOWM
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSIM TPaAULIMOHHBIX 3HaHWA. B npouecce
AOKYMEHTVMPOBAHMS KpalHe BaKHO BCECTOPOHHE y4MTbIBaTb €ro NOCNeACTBUS ANs Npas
WHTENNeKTyanbHon co6CTBEHHOCTU. [MCKYCCUOHHBIM MPOEKT MHCTpYyMeHTapus BONC
NPUMEHUTENBHO K OKYMEHTauun B 06nactu TpaguuMOHHbIX 3HaHWM NpeaHasHaveH ang
ynpaBreHnsi UHTENNeKTyanbHon CO6CTBEHHOCTLIO B MpoLecce AOKYMEHTUPOBaHUS, a Takke
MCMNONb30BaHUSA 3TOro NpoLecca B KAYECTBE OTNPaBHONM TOYKM Ania nepexoaa k bonee

9 HEKTUBHOMY C TOYKM 3PEHUSA NMPUHOCMMOWN MONb3bl YNPABNEHUIO TPAAULMOHHBIMU 3HAHUSIMM
B KQ4eCTBE OAHOMO U3 UHTENNEKTYarnbHbIX U KyNbTYPHbIX aKTUBOB OBLUMHBI. [JMCKYCCUOHHbIN
NpoekT uHcTpymeHTapus BONC npyMeHMTENBbHO K JOKYMEHTaUMmM B 0611acTv TpaguLMOHHbIX
3HAHMIN NOCTPOEH UCXOOA M3 TPEX 3TanoB npouecca AOKYMEHTUPOBAHUSA — @ UMEHHO 3Tana ao
Hayana 4OKyMEHTMPOBaHMWS, aTana cobCTBEHHO JOKYMEHTUPOBAHMSA 1 3Tana nocrne
AOKYMEHTUPOBAHWSI, — C TEM, YTOObI C BOnbLUEN ACHOCTBIO MPOUNIOCTPMPOBAaTL PasnnyHbIe
BOMPOChHI, KOTOPbIE BO3HMKAKT B 0611aCTN MHTENNEKTYanbHOM COBGCTBEHHOCTM Ha KaXa0M U3
aTanoB AOKyMeHTMpoBaHua'’®.

OTOT ANCKYCCUOHHBIV NPOEKT MHCTpyMeHTapus BOVC npuMeHUTENBHO K JOKYMEHTaUWK B
obnacTu TpaanUMOHHBIX 3HAHUI cneunanbHO NpeaHa3HayYeH As UCNONb30BaHUSA KOPEHHBbIMU
Hapogamun 1 MecTHbIMK obLMHaMK. OH MOXET Takke oKa3aTbCs NONEe3HbIM Ans APYrnx N
OpraHoB, TakMX, Kak rocyAapCTBEHHbIE cryxalumne BegomcTs VIC, nuua, oTBETCTBEHHbIE 3a
MPUHSATME MONUTUYECKMX PELLEHUI, HAYYHO-UCCNEeA0BaTENBLCKNE YUPEXKAEHNS U yUPEXOEHMS
KynbTypbl, peanuayloLme NpoeKTbl AOKYMEHTUPOBaHUS.

Korga 3HaHus 3a40KyMEHTMPOBaHbI, A58 UX OXpaHbl MOXHO 3a4eNncTBOBaTh NpaBa
WHTEeNMeKTyanbHOM COBCTBEHHOCTU N ApYyrne nNpaBoBble MEXaHN3Mbl, OOHAKO YCNEeX MOXeT
ObITb 06ecneyveH TONbKo B TOM Cryvae, ecnv AOKYMEeHTUpOBaHUe Npov3BedeHO Hagnexallum
o6pasom. [UCKyCCUOHHbIN NPoeKT nHcTpymeHTapua BOUC npumeHnTenbHO K 4OKyMeHTauum B
obnactv TpagUUMNOHHBIX 3HAHWUA MPU3BaH NOMOYb OLEHNTbL BO3MOXHbIE BapUaHThI
YCTaHOBMNEHUS OXPaHbl HA OCHOBE NpaB NHTENNEKTyanbHON COGCTBEHHOCTN, CNaHMPOBaTb U
peanunsoBaTb NPUMEHeHWe NoAX0A0B U OCyLLeCTBeHMe cTpaTerni B obnactu
WHTEeNNeKTyanbHOM COOCTBEHHOCTUN Ha 3Tane OKYMEHTUPOBAHNS TPALULMOHHBIX 3HAHWUNA.

e WHcTpymeHTapuii BcemmnpHoi opraHnsaumm UHTennekTyansHo co6CTBeHHOCTH B 06nacTm

AOKYMEHTUPOBaHUsi TPaAMLMOHHBIX 3HaHUIA — KOHCYNbTaTUBHBIA NPOEKT JOCTYMNEH Mo aapecy:
http://ww.wipo.int/tk/en/tk/ TKToolkit.html.
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Tunossblie nonoxeHnsa BOUC-FOHECKO ans HauuoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
BblpaXxeHU ¢honbKropa oT He3aKOHHOIo UCMNONb30BaHUA U APYrnX HAHOCALLMX yliepo
OencTBuUn

Ha coselwaHunn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHmsaumm O6begnHEHHbIX
Hauwnin no Bonpocam obpasoBaHus, Hayku n KynbTypbl (KOHECKO) n BOUC, KomuteT
NPaBUTENBbCTBEHHbIX KCMEPTOB NPUHAN TUMOBbIE MOIOKEHUS. ATW NONOXEHWs NnpeanonaratT
Mogernb Sui generis oxpaHbl B 06nacTn MHTennekTyanbHoM COOCTBEHHOCTUN B OTHOLLEHUN
TPaAMLMOHHBIX BbipaXXEHUI KyNbTypbl/BblIpaXXeHWUi hornbKropa, kKoTopas nosny4duna 4ocTaTtouHO
LLMPOKOE MCMONb30BaHWe rocygapcresamm — vneHamm BONC.

Turiosble os0xeHUs1 Npu3BaHbl obecneunTb 6anaHc Mexay OXpaHow BbipaXeHn orbkiopa
OT 3r10ynoTpebneHnit, C 0 4HON CTOPOHbI, U CBOBOAOM 1 NOOLLPEHMEM AalNbHENLLErO pasBuUTUS n
pacnpocTpaHeHust orbKnopa — ¢ ApYyron. B HUX yunTbiBaeTCs TOT GakT, YTO BbIpaKeHUs
donbknopa cocTaBnAT XXUBOW OPraHn3m YenoBeveCcKon KynbTypbl, N HENb3S 4OMNYCTUTD,
4YTOObl OH 3a40XHYICSA B CIIULLIKOM TECHbIX PaMKax OXpaHsbl.

B cooTtBeTcTBUM C TUMOBLIMU MOIOXEHUSMU TPAAULMOHHBIE BbIPAXEHUS KyNbTypbl/BblpaXeHuns
onbKrnopa OXpaHsATCS OT KHE3AaKOHHOMO UCMNOSb30BaHNSA U APYrMX HAHOCALLMX yLiepb
aencteuny». B 2000 1 2001 rr. BOUC npoeena o6cnenoBaHune onbiTa rocygapcts B o6nacTtu
MCNonb30BaHUA 1 peanusauny Trnosbix NonoxeHunn. OT4eT onybnmKoBaH B Ka4YecTBe
pokymeHta BONC WIPO/GRTKF/IC/3/10.

[KoHew, npunoxeHna n gokymeHTal]



