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MexnpaButenbCTBEHHbIN KOMUTET MO UHTENMEeKTyarlbHOU
COOGCTBEHHOCTUN, FeHeTUYECKUM pecypcaM, TPaAULUOHHbIM 3HAHUAM U
c¢onbkKnopy

[JBaauaTtb aeBATan ceccus
XeHeBa, 15 - 19 cdeBpansa 2016 .

OTYET O TEXHUYECKOW 3KCMEPTU3E MPOEKTOB JOKYMEHTOB BOWC,
MOCBAWEHHBIX TEHETUHECKM PECYPCAM, TPAOVUUMNOHHBIM 3HAHNAM A
TPAOVNLUMNOHHbBIM BbIPAXEHVAM KYIbTYPbI, MO KNKOYEBLIM BOMNPOCAM,
KACAKOLWWMMCA MHTENNEKTYANBbHOM COECTBEHHOCTW, BbINONHEHHOMN
MPO®ECCOPOM IKEMMCOM AHAEN

UHopmayuoHHbIU OOKyMeHm, HarpassreHHbil 8 Cekpemapuam NocmosHHO20 hopyma
Opeanuszauuu ObbeduHeHHbIX Hayul no eornpocam KOPEHHbIX Hapodo8

1. Ha cBoen ognHHaguaTon ceccun, coctosBlienca 7 — 18 masa 2012 r., NocTosAHHbIN
dopym OpraHusaumm O6begmHeHHbIx Hauun no Bonpocam kopeHHbix Hapogos (UNPFII)
NPVHAN pekoMeHaaumo o Tom, 4tobbl «BOVC Hanpasuna nopyyeHue o nposBeaeHnmn
3KCNepToM, NPeACTaBMAALWMM OOMH U3 KOPEHHbIX HAPOAOB, TEXHUYECKOW SKCNEPTU3bI,
MOCBSLLEHHOM, Npexae BCero, NpoekTam TEKCTOB, KaCcatloLMXCH reHETUYECKNX PECYPCOB,
TPaAAMVLMOHHbBIX 3HAHUIA N TPAAULMOHHBIX BbIPaXXEHWI KyNbTypbl, U HANPaBneHnn nv
KOMMEHTapueB Mo Hen B MexnpaBuUTeNbCTBEHHbIM KOMUTET NyTEM X pasmMeLleHnsa Ha Popyme.
OkcnepTtusa gomkHa 6bITb NPoBeAeHa B paMkax COOENCTBMSA 3alluTe npaB YernoBeka,
npvHagnexawmnx KOPeHHbIM Hapo4am» .

2. Mo cornacoBaHuio ¢ Cekpetapmatom UNPFII, B 2014 r. CekpeTtapmat BOVC nopyuun
[xenmcy AHae, npodreccopy 3aKoHoAaTenbCTBa M NONMTUKM B obnactu npas vernoBeka
YHusepcuteta ApusoHbl, CoeanHeHHble LUtaTbl AMEpUKN, BbINONHUTL YKa3aHHYI0 TEXHUYECKYHO
9KCMepPTU3y Ha YCrOBUAX UCKMIOYMTENBHON OTBETCTBEHHOCTM aBTOpa 3a €€ BbIBOAbI.
Mpodbeccop AHasi BLINONHUIT 3KCNEPTU3Y (COOTBETCTBYHOLLNIN SOKYMEHT Obin o3arnasnex
«TexHu4yeckas akcnepTusa NnpoekToB AokyMeHToB BOUC, nocBsLLEHHbIX reHeTUYECKUM

tem. nyHKT 50 OTyeta UNPFII ognHHaguaTton ceccum dopyma, gokymeHT E/2012/43 — E/C.19/2012/13.
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pecypcam, TPaanLUOHHBIM 3HAHUAM U TPAAMLNOHHBLIM BblPaXXEHUSM KyNbTypbl, MO KHOYEBbIM
BONpocaM, KacaloLmMMCs NHTennekTyanbHon cobcTBeHHOCTU») B 2014 r. n NnpeacTaBusi oT4ET O
Hen CekpeTtapuaty UNPFIIL.

3. 28 mas 2015 r. CekpetapmaTt BOUC nonyyun npocbby Cekpetapuata UNPFII
npeacTaBuUTb OTYET O TEXHUYECKOM 3KCNepTU3e, BbINOMHEHHOW npodeccopomMm AHaen, B
MexnpaButenbcTBeHHbIN komuTeT BOUNC no nHTennektyanbHom co6CTBEHHOCTH,
reHeTU4EeCKNM pecypcam, TPaauLNOHHBIM 3HaHNAM u donbknopy (MKIP) B kayecTtse
NH(POPMAaLMOHHOIO AOKYMEHTa.

4. CekpeTtapumat UNPFII Takke npocun, 4ToObl OTYET O AAHHOW TEXHNUYECKOW 3KCnepTu3e
6bIn npeacTtaeneH yyactHukam 6yayuwimx ceccunt MKITP, koTopble 6yayT paccmatpuBath
BOMNPOCHI TPAANLMNOHHbLIX 3HAHWUM U TPAAULMOHHBLIX BblPpaXXEHUIN KynbTypbl, COOTBETCTBEHHO.

5. B cooTBeTCTBUM C YNOMSHYTOW NPOCLOOI B MPUNOXEHMUN K HACTOSILLLEMY LOKYMEHTY
CoOEePXMUTCS OTYET 06 yKasaHHOW TEXHUYECKON IKCnepTuse.

6. Komumemy npednazaemcs
MPUHSIMb K c8edeHU0 om4yem o
mexHu4eckolU aKkcriepmuse,
codepxkawutics 8 NpunoxeHuu K
Hacmosiuemy OOKyMeHmy.
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OT4eT 0 TeXHUYECKON 3KCcnepTuse NpoekToB AoKymeHToB BOUC, nocBALEHHbIX
reHeTUYeCKUM pecypcam, TPaAULMOHHBLIM 3HAHUAM U TPAAULMOHHbLIM BbIpaXeHUsm
KynbTypbl, NO KMO4YeBbIM BONpOcaM, KacaloLWwMMCA UHTENNeKTyarlbHOM COOCTBEHHOCTH

Mpodeccop [xenmc AHas

l. UcTtopusa Bonpoca u BBeaeHne

1. B xoge ceoen 11-1 ceccum MocTosHHbIM hopym OpraHmsaumm O6begnHeHHbIX Hauun no
BONpOCaM KOPEHHbIX HApPOAOB Npocusi BceMypHyo opraHnsaumio MHTENNeKTyanbHon
cobcrBeHHocTn (BONC) gatb nopyyeHne 0 NpoBeAeHUN B paMKax COAENCTBUA 3almTe npas
yenoseka, NpMHaaexalmnx KOpeHHbIM Hapo4aM, HEe3aBUCUMOWN TEXHUYECKOW 3KCNepTU3bl
NMPOEKTOB TEKCTOB, NOArOTOBMEHHbIX MexnpaBuTenbcTBeHHbIM kommuteTom BOWC no
NHTEeNNeKTyanbHOM CO6CTBEHHOCTUN, FEHETUYECKMM pecypcam, TPaANLMOHHBIM 3HAHMAM U
donbknopy. Hactodawmin oT4eT COAepKUT OTHET O AaHHOM akcnepTuae. OH kacaeTcs, B
COOTBETCTBMM C nopy4deHnem CekpeTtapmata BOVC, NnpoekToB CyLLIECTBYIOLLNX TEKCTOB,
cogepxawmxca B gokymeHtax BOUNC WIPO/GRTKF/IC/28/4, WIPO/GRTKF/IC/28/5 un
WIPO/GRTKF/IC/28/6.

2. MckniountenbHy0 OTBETCTBEHHOCTb 3a COAEPXXaHME HACTOALLIEro oTYeTa HECET ero
aBTop. OTyeT He 06sa3aTenbHO oTpaxaeT MHeHnst BOUC, rocyaapcte-yuneHos BOUNC nnun
Habnogatenen BOUC.

3. B nepBoit 4YacTu oT4yeTa U3NOXKEHbI OCHOBHbIE KOHTYPbI M COAEPXKaHNE OCHOBHbIX
NPUHLMNOB 3aLlUTbI NPaB YeroBeka, NPMMEHMMbIX K KOPEHHbIM HapoaaMm, B CBSI3U C
BOMpOCaMM, KacatoLMMUCS UHTENNEeKTyarlbHON COGCTBEHHOCTH, COAEPXKALLMMUCS B NMPOEKTax
TekcToB. [lanee knto4YeBble acnekTbl MPOEKTOB TEKCTOB PACCMaTPMBAIOTCS C Y4ETOM YKa3aHHbIX
OCHOBHbIX MPUHLMMOB 3aLUMTLI NpaB YenoBeka. OrpaHM4YeHHOCTb 06beMa AOKyMEHTA He
noseonsieT faTb 6onee McyepnbIBatoLLYO UKW AeTanbHYK 3KCNepTU3y NPOEKTOB TEKCTOB MK
Bcex npobremM B 06nacTu 3awwmThl NpaB YeroBeka, KOTopble MOryT B HUX paccMaTpuBaTbCs.

. OCHOBHbIe nMpUHUUNbI 3allnUTbl NpaB 4YerioBekKa

4.  [poeKkTbl TEKCTOB HanpaBfeHbl Ha COAENCTBME NPUMEHEHUIO MEXAYHAPOAHbLIX HOPM
NPU3HaHUSA 1 OXPaHbl UMYLLECTBEHHbIX U UHBIX NPaB Ha reHeTU4YecKkne pecypchbl
(WIPO/GRTKF/IC/28/4), TpagnuunoHHble 3HaHus (WIPO/GRTKF/IC/28/5), n TpaguumoHHble
BblpaxeHus KynbTypbl (WIPO/GRTKF/IC/28/6). K paccmaTprBaeMon B 3TUX TEKCTaXx
npobnemaTtuke MHTeNNeKTyanbHOW COGCTBEHHOCTM HEMOCPEACTBEHHO OTHOCUTCA cTaThs 31
Heknapauun Opranmsaumn O6beanHeHHbIX Haumi 0 npaBax KOPEHHbIX HAPOAOB, B KOTOPOW
roBOpuUTCS:

«KopeHHble Hapoabl MMeT NPaBo Ha COXPaHEHUE, KOHTPOSb, OXpaHy U pa3BUTUE CBOErO
KyNbTYPHOro Hacneaus, TPaaMLMOHHBIX 3HAHUI U TPAOULMOHHBIX (POPM KYNbTYPHOIO
BbIPaXKEHUS!, @ TAKKE NPOSABIEHUIN NX HAYYHBIX 3HAHWIN, TEXHOMOMMI U KyNbTYpbl, BKIOYas
noackue N reHeTUYeckne pecypebl, CeMeHa, nekapcTBa, 3HaHUS! CBOMCTB dpayHbl U
dornopsbl, TpaaULMKN YCTHOrO TBOPYECTBA, NUTEpPaTYPHbIe NPOU3BEAEHMUS, PUCYHKW, CMOPT U
TPaAMLUMOHHBIE UTPbl Y M306pasnTenNbHOE U UCNOMHUTENbCKOE UCKYCCTBO. OHM UMEDT
TakkKe NPaBo Ha COXpaHeHWe, KOHTPOrb, 3aLUTY U pa3BUTME CBOEW UHTENEKTYanbHOM
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CcOGCTBEHHOCTM Ha Takoe KynbTypHOe Hacneaue, TpaguUMOoHHbIe 3HAHWS U
TPaAMLIMOHHbIE (DOPMbI BBIPAXKEHNS KYMbTYpbI» ™.

5. 310 nonoxexue [leknapaummn BbITEKAET U3 LieNoro psiaa BceobLymx npaB YenoBeka,
BKIOYas Npaea Ha KynbTypy, penurmio, Co6CTBEHHOCTb M camoonpeeneHne, NoOHMMaeMbIX B
cBeTe 6a30BOI HOpPMbI 3anpeTa Ha AUCKPUMUHALUMIO U C Y4ETOM KOHKPETHBLIX 0COGEHHOCTEN
KOPEHHbIX HapO/0B.

Mpasa Ha Kynbmypy u penuauro

6. LUnpoko npm3aHaHo, YTO NPaBO Ha Nosfib30BaHWE Gnaramu KynbTypbl, 3aKpenneHHoe
MHOMMMM akTaMu O 3aLLMTe NpaB YeroBeka, PacrpoCTPaHSIETCS Ha OTNMYMTENbHbIE
KyNbTYPHblE 0COOEHHOCTN KOPEHHbIX HAapOA0B, BKIOYas TPaAULMOHHbIE 3HAHUS,
BblpaboTaHHbIe MMM Ha OCHOBE MX COBCTBEHHBIX MOAXOA0B K HAabNOAEHNIO SBNEHUIA U
M3BMEYEHNIO OMbITa, a Takke NX CBOeOOPa3HbIX hOPM UCKYCCTBA U UHBIX BblpaXKeHWIA
KynbTypbl®. Micnonb3oBaHWe KOPEHHbIMI HapOAaMM FeHEeTUHECKNX PECYPCOB U UHBLIX NPUPOOHBIX
pecypcoB Takke 0ObIYHO ABMSAETCSH YaCTblo UX KyNbTYPHON UAEHTUMKALUM UN CBSI3AaHO C
Heto. Kak 3asiBun KomuTeT no npasam YenoBeka B CBS3M C MPABOM Ha KyrbTypy, OXpaHsaeMbIM
NONOXeHNAMU cTaTbi 27 MexayHapoaHoro nakTa o rpaXkaaHCcKMxX U MONUTUYECKUX NpaBax,
«KynbTypa NposiBnsieTcs BO MHOrMx doopmMax, BKrodasi ocobblit 06pas n3HW, CBA3AHHbIN C
NCMONb30BaHNEM 3EMeNbHbIX PECYPCOB, 0COBEHHO Y KOPEHHbIX HapoaoB»>. Bo MHOrMX cryyasix
3TN acnekTbl KOPEHHOro Hacneaus NPeACcTaBnsloT cobon YacTb CUCTEMbI PESNTUTMO3HbIX
yGexaeHUn KOPEHHbIX HAPOAOB UMK CBA3aHbl C HUMW, U NMO3TOMY OTHOCATCSI K 06nacTu npaea
Ha Penuruio.

lNpaso Ha cobcmeeHHOCMb

7.  TMomumo TOro, Y4TO UMYLLEECTBEHHbIE NpaBa KOPEHHbIX HAPOAOB OCHOBAHbI HA MX NpaBe Ha
CBOIO KynbTypy, B cTaTbe 31 BbilLeynomsiHyTol [leknapaunm 3akpensnsTcs nx
MMYLLECTBEHHbIE NPaBa Ha yKka3aHHbIE acMeKTbl UX KyNbTYpPHOro Hacneausi. BoiBoa 0 TOM, 4TO
KOpeHHble Hapoabl 06rafaT UMYLLLECTBEHHBIMU NPaBaMy Ha CO34aHHbIE UMW TPAAWLMNOHHBIE
3HaHWS U BblpaXXeHUs1 KynbTypbl BbITEKaeT 13 06LLeln ngen o ToM, YTo B pesynbraTe
WHTENNeKTyanbHOM TBOPYECKOW AESATENBHOCTU ee CyObekT NpnuobpeTaeT NnYHbIe
HEUMYLLIECTBEHHbIE, a TaKKe MMYLLIECTBEHHbIE NPaBa, YTO NOATBEPXKAAETCA U MHbIMU
MCTOYHUKaMW, HanpuMep, NonoXeHusiMu nyHkTa 1(c) ctatbn 15 MexayHapoaHoro nakta o6
3KOHOMUYECKUX, CoLManbHbIX U KynbTypHbIX NpaBax, B uHTepnpetauum Komuteta OOH no
9KOHOMMUYECKIM, COLMANbHbLIM 1 KynbTypHLIM npasam®. CornacHo psay aBTopUTETHbIX
MEXyHapOAHbIX UCTOYHMKOB®, a Takke BCe BOoMbLIEMY YNCHY PELIEHWIA, COCTaBMSAOLIMX
CyAebHYI0 NPaKTUKy MECTHBIX 1 HaLMOHAarbHbLIX Cy[J0B 11 OPraHOB Mo 3aluMTe Npas Yenoseka’,
KOpeHHble Hapoabl 06nagatT UMYLLECTBEHHBIMU MPaBaMy Ha 3EMIIK0 U NPUPOAHbLIE PECYPCHhI,
KOTOPbI€ OHU TPaAMLMOHHO MCMONb30Banu, YTo Takke NoapasyMeBaeT reHeTUYECKUE pecypchbl,
KOTOPbI€ OHU TPAAMLMOHHO MUCMONb30Banu UNN UMenu B CBoel coO6CTBEHHOCTY.

1 [Jeknapauusa o npaBax KOpeHHbIX HapoaoB, pesontouuns A OOH Ne 61/295 (2007 r.), ctatbs 31.1 (ganee -
«[deknapauns o npaBax KOPEeHHbIX Hapoaax»).
2 Cm. KomuteT no OCKIT, obwuin kommeHTapuii Ne 21, E/C.12/GC/21, nyHkT 37; BceobLuas aeknapaums o
KynbTypHOM pasHoobpasuu, FOHECKO 2001, ctaTbs 4.

KomuTeT no npaBam yenoseka, obwuin kommeHTapuii Ne 23, CCPR/C/Rev.1/Add.5, nyHkT 7.
4 Cm. KomuteT no OCKI, obwwuin kommeHTapun Ne 17, E/C.12/GC/17, nyHkTbl 7, 32. Cm. Tarke KomuteT no SCKIT,
O6wwun kommeHTapui Ne 21, E/C./GC/21.
® CMm. Harpumep [leknapauusi O MpaBax KOPEHHbIX HAapOAOB, CTaTbsi 26, KOMUTET MO NMKBMAALMW PACcOBOV
AVNCKPUMMHaUMK, oblas pekoMmeHgaumss N2 23 M MHOroYMCreHHble KOMMEHTapuu Mo CUTyauuum B KOHKPETHbIX
cTpaHax (Hanpumep, CERD/C/SWE/CO/19-21, nyHkT 17).

Cwm. Hanpumep, «Hapog Camapaka npotus CypuHamay, MexamepukaHCKuini KOMUTET MO NpaBaM YerioBeka, cepusi
(C) Ne 172, pelueHue ot 28 Hosibpst 2007 r.; «Ctr. for Minority Rights Dev. npotus KeHumny, nyonukaums Ne 276/2003,
ACHRR AAR, MpunoxeHue Ne 27 (noHb 2009 r. — Hosi6pb 2009 r.) (aeno Endorois).
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Mpaso Ha camoonpedeneHue

8.  Kpome ToOro, «npaBo Ha CoxXpaHeHue, KOHTPOSb, OXPaHy 1 Pa3BUTME>» acMNeKTOB
KynbTYPHOro Hacneaus, 3akpenneHHoe B ctatbe 31 [leknapauuu, SBnsieTcs aneMeHToMm npaea
Ha camoornpeeneHne, KOTopoe 3aKpernsieHo A «BCEX HAapOa0B» MeXAyHapoAHbIMY NakTamm
0 MpaBax YenoBeka’, a AN KOPEHHbIX HApOAOB B YAaCTHOCTU — NOMNOXEHUAMM CTaTbi 3
Neknapaumu. MNoHMmas npaBo Ha camoonpeaerneHme kak NpaBo, OCHOBAHHOE Ha HopMax
MexayHapOo4HOro nakTa O rpaxxgaHCKMX U NONUTUYECKMX npasax, KomuTteT no npasam
yernoBeka nogvepkmBarn, NPUMEeHUTENbHO KOHKPETHO K KOPEHHBIM HapodaMm, YTo 3TO NpaBo
«npegnonaraeT, B YaCTHOCTM, YTO BCE HApOAbl MOryT CBOGOAHO pacrnopsixaTbCsl CBOMMM
ecTecTBeHHbIMI 6oraTcTBamMm 1 pecypcamm»®,

9. B KauyecTBe anemeHTa CBOEro NpaBa Ha camoonpeerneHne KOpeHHbIe Hapoabl «MMELT
NpaBo Ha aBTOHOMMIO UK caMoyrpaBneHne B BOMpPOcax, OTHOCALLMXCS K MX BHYTPEHHUM U
MeCTHbIM Aenam»®. 3To NpaBo No HeoBX0AMMOCTM NpeanonaraeT NPaBo KOPEHHbLIX HAapOOoB
pacnopsikaTbCsl CBOMMMW FEHETUYECKMMU pecypcamu, TPaauUMOHHBIMU 3HAHUSIMU 1
BbIPaXXEHUSIMU KyTbTYpbl U perynnpoBaTb Nofib30BaHWE MU B COOTBETCTBUM CO CBOUMU
obbl4yasiMu, 3aKoHaMM U TpaauLMsMU. BaxkHbIM 3N1eMEHTOM KOHTPOSSt KOPEHHbLIX HAPOAOB Hafg
CBOVMU pecypcamMmu U pasnmyHbIMK acrneKkTamm CBOero KynbTypHOro Hacneaus siBnsieTcs npaso
onpenenaTb 06bEM U YCroBUSA AOCTyNa APYruUX NUL K TakuM ob6bekTaMm U 06bEM U YCINOBUS
MCMONb30BaHUS UMW TaKUX OO BHEKTOB.

Obsizamernibcmeo eocydapcme ocywecmeriambe 3awumy rnpaea 4yesioeeKka

10. lMpsiMbIM crieACcTBMEM BCEX NPU3HABAEMbIX HA MEXAYHAapOOHOM YPOBHE MpaB YerioBeka
ABNsSieTCA 0083aTeNbCTBO rOCYAapCTB yBaXaTb, OXPaHSATb U OCYLLECTBNSATL UX. Takoe
06513aTeNbCTBO NOATBEPXKAEHO B Pa3fMYHbIX hOpMax B OCHOBHbIX AOKyMeHTax OpraHusauum
O6beanHeHHbIX Hauuin n pernoHanbHbIX OpraHn3auuid No Bonpocam npae YerioBeka, BkIovas
[leknapaumio 0 npaBax KOPEHHbIX HAPOAOB, KOTOpasi B CBSA3U C NpaBaMu Ha KynbTypHoe
Hacreaue 1 reHeTUYeckne Pecypcehbl, 3akpenneHHbIMK B cTaTbe 31, NnpeanucbiBaeT, YTo
«[C]oBMECTHO C KOpEHHbIMU Hapo4amMu rocyaapcTea NPUHMMAIOT AENCTBEHHbIE Mepbl B LiENAX
NPU3HaHWA 1 3aLLUTbI OCYLLLECTBEHMS 3TUX NpaB.» [pu NPUHATAN TaKUX AEACTBEHHbIX Mep
[AOIMKHbI Haanexalmm obpasom yunteiBaTbCcs 6onee obune obLEeCcTBEHHbIE MHTEPECHI U
npaBa 4YernoBeka, NpuHaanexalume apyrum, o Yem roBoputcs B ctatbe 46 [leknapauuu; Ho B
KOHEYHOM cYeTe KOHKPETHbIE MpaBa KOPEHHbIX HAPOAOB AOMMKHbI MPU3HABATLCS U OXPaHATLCS,
c obecneyeHmem X rapMoOHMYECKOro COOTBETCTBUSA NpaBaM YenoBeka, NpuHaanexalimm BCeM.

Ceob0o0Hoe, npedsapumeribHOe U OCO3HaHHOe coanacue

11. OpgHuM 13 NONOXUTENbHBIX 0653aTENBLCTB roCcyAapcTB B 061acTn OXpaHbl NpaB KOPEHHbIX
HapoOoB ABnseTcs 0693aTenbCTBO 06ecneyeHns KOHCYNbTauni ¢ HUMK, HanpaBreHHbIX Ha
nonyyeHve nx ceoboaHoro, NnpeaBapuTenbHOro 1 0CO3HAHHOIO cornacusi Ha nbble Mepbl,
CMOCOGHLIE CyLLIECTBEHHO MOBAMATHL Ha MOMb30BaHME UMK CBOMMM npasamu™. MonoxeHne o
TOM, YTO AOCTYN K NPUPOAHBIM pecypcam KOPEHHbIX HAPOAOB, BKITOYas reHeTU4eckne pecypchl,
06bI4HO MOXeET BbITb NPeoCTaBIieH TOMLKO C UX COrnacus, HEOQHOKPATHO NOATBEPXKAANOCH,
Hanpumep, KoMMTETOM No NUKBUAALMM PacoBoi AMCKpUMMHaLMK'™. YTo kacaeTca
TPaAVLMOHHbBIX 3HAHUI N BbIPaXeHU KyrbTypbl, KOMUTET N0 3KOHOMUYECKMM, counanbHbIM U
KYNbTYpPHbIM NpasBaM nogvepkusar, YTo rocygapcteam «crefyet ysaKaTb NPUHLNM

’ MexayHapoHbIl NakT 06 SKOHOMUYECKMX, COLMAMbHBIX U KyMbTYpHbIX NpaBax, cTaTbs 1; MexayHapoaHbIil NakT o
rpaxagaHCKnx U NoNMTUYECKUX npasax, ctatbs 1.

8 CCPR/C/79/Add.105, nyHKT 8. CM. aHanorm4Hble KOMMeHTapum Takke B gokymeHTax CCPR/CO/82/FIN, nyHkT 17 n
CCPR/CO/74/SWE, nyHkT 15.

° [eknapauus o npaBax KOPeHHbLIX HAPOAOB, CTaTbs 4

ocm. [Jeknapauunsi o npaBax KOPEHHbIX HapoaoB, cTaTbs 19.

1 Cwm., Hanpumep, o6yt pekomeHaaumto Ne 23, Bbiwe, n gokymeHT CERD/C/SWE/CO/19-21, nyHkT 17.
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cBobOAHOroO, NpeaBapuTENIbHONO 1 OCO3HAHHOIO Cornacus aBTOpPOB — NpeacTaBUTenei
KOPEeHHbIX HapoaoB»*2. MpuUHLMN cBO6OAHOrO, NPeABaPUTENLHOTO U OCO3HAHHOTO Cornacus
Takke Bce LuMpe npusHaeTcs Ha npakTuke'®, CooTBeTCTBEHHO, B KauecTBe 0bLLero npasuna,
[AOCTYN K reHETUYECKUM pecypcaM, TPaaULMOHHBIM 3HAHUSIM U BblpaXkeHUSIM KyrnbTypbl
KOPEHHbIX HaPOAOB MMM NPaBa Ha UX UCMONb30BaHNE He AOMKHbI MPEAOCTaBNATLCS APYrMM
CTOpOHaM Ge3 cornacusi NepBbIX Ha YCIOBUS, KOTOPbIe OOMKHbI COOTBETCTBOBATL XapakTepy
3aTparmBaembix npas. MpuHuun cornacus paboTaeT kak MHCTPYMEHT OXpaHbl,
obecrneuynBatoLLniA PEXUM MONb30BaHUS NpaBamMu, NPU3HaBaeMbli aBTOPUTETHBLIMM
MeXAyHapOaHbIMU UCTOMHMKAMMU, BKMOYas YNOMSIHYTbIE BbilLE.

[ll.  MpoekT TeKkcTa 06 oXxpaHe reHeTU4YEeCKUX pecypcoB (MPUNoXeHne K JOKYMEHTY
WIPO/GRTKF/IC/28/4)

12. TlpoekT TekcTa 06 oxpaHe reHeTUYECKNX PECYPCOB NPU3BaH NpeaoTBpaThTb
HenpaBOMepPHOe NPUCBOEHNE N MATEHTOBAHNE CBOMCTB TakUX PECYPCOB U OTHOCSALLMXCS K HAM
TPaAMLMNOHHLIX 3HAHUI NNLAMN, HE UMEIOLLMMM OTHOLLIEHNS K OTKPBITUIO UM CO30aHMI0 TaKnX
CBOWCTB UNU TPaguULMOHHbBIX 3HAHWUNA.

Packpbimue Kak Kno4yegoli MexaHUu3M OXpaHhbl

13. CornacHo NpoekKTy, KN4YeBbIM MEXaHN3MOM AOCTMXKEHUS OAHHOW LLenuy CRyXuT
TpeboBaHue 0 pasrnalleHnn 3asBUTeNeM CTpaHbl UM UCTOYHUKA NPOUCXOXKAEHMSA obbekTa.
OTO U MHble CBA3AHHbIE C HUM HOPMOYCTaHaBMBaOLWE NOSNTOXEHWS NPOEKTa TEKCTA ABHO
obecneynBaloT onpenerneHHbli YpOBEHb 3aLLMTHON OXpaHbl FEHETUYECKNX PECYPCOB U
TPaAULMNOHHBIX 3HAHUIN KOPEHHbLIX HAPOJO0B OT HEMPABOMEPHOrO NPUCBOEHUS, COOENCTBYS TEM
cambIM peanusaunm COOTBETCTBYHOLLMX MEXAYHAPOOHbIX CTaHAApPTOB B 001acTu 3awuTbl Npas
yernoBeka. KOHKpeTHbI 00 beM Takol OXpaHbl, OAHAKO, HE CneayeT U3 TEKCTAa, MOCKOSbKY Ha
NPOTSKEHUN BCEro TEKCTa B HEM NMPMBOAATCA B KBagpaTHbIX CKOBKax anbTepHaTUBHbIE

G opMYynMPOBKN HOPMOYCTaHaBNNBAIOLLMX NOSIOXKEHWI, a TaKkke npeambyrbl.

Omcymcmeue rpu3HaHusi KOPeHHbIX Hapodo8 8 kadecmee npasoobnadamerel

14. B nobom cny4ae, NOCKONbKy OCHOBHOE BHUMaHME B NPOEKTe AOKYMEHTA yaenseTcs
OXpaHHOMY MeXaHW3My PacKkpbITUsi, OH HEe UAEeT HACTOMbKO Aaneko, YTobbl NpegycmaTpusaTb
NONOXUTENbHOE NPU3HAHUE UMK KOHKPETHbIE MePbl OXpaHbl NPaB KOPEHHbIX HAPOAOB Ha
reHeTU4YecKkme pecypcbl NN CBA3AHHbIE C HUMW TPAAULIMOHHBIE 3HAaHWA N TpeboBaTb Takoro
npu3HaHus. Takoe NnpusHaHue n oxpaHa B OCHOBHOM OCTalOTCsl NPeporaTMBon HaLMOHaNbHbIX
NPaBOBbIX CUCTEM CTPAH NPOUCXOXAEHUS, NPUYEM roCyAapcTBa He HECYT Kaknx-nmbo
KOHKPeTHbIX 0683aTenbLCTB B 3TOM CBA3W, MOMUMO 0bs3aTenbcTBa TpeboBaTth OT 3asBuTenemn
pacKpbITUSA NPOUCXOXaAeHNs. HeobxoauMoCTb OXpaHbl MpaB KOPEHHbIX HAPOAO0B Ha
reHeTnyeckme pecypcbl U TpaguULMOHHbBIE 3HaHUS YNOMUHaeTCs B Nnpeambyne JOKYMeHTa B
KayecTBe ero uenu, a cornacHo O4HOM M3 anbTepHaTUBHLIX POPMYNNPOBOK, AAHHBLIX B
rnoccapuu, «HernpaBoMepHoOe NPUCBOEHNE» — 3TO MPUCBOEHME, ocyLlecTBrsemoe 6e3
cornacus obnagartenen reHeTU4ecKknx PecypcoB U CBA3AHHbIX C HAMU 3HaHWUI, Y4TO
nogpasymeBaeT OTHECEHME KOPEHHbLIX HAPOAOB K YNChy Takmx obnagatenen. OgHako atu
npaBa 1 COOTBETCTBYOLLME 06s13aTENbCTBA rOCYAAPCTB HE NOATBEPXKAAKTCHA ONpeaerieHHbIM
06pa3oM B CaMyx HOPMOYCTaHaBMNMBAKOLUX NOMOXEHUAX NPOeKTa JOKYMEHTA.

2 KomuteT no OCKI, obwuin kommeHTapuii Ne 17, nyHkT 32.

3 B kauecTBe creunanbHOro 4oKNaauuMka no npaeBam kopeHHbix HapogoB Coseta OOH no npaBam 4YenoBeka aBToOp
yaenun 3HauuteribHoe BHYMAaHUE M3YYEHUIO OCHOBHbIX acnekToB AaHHOro npuHuuna. Cwm., Hanpumep, AOKYMEHTHI
A/HRC/12/34, nyHkTbl 36-57' 1 AIHRC/21/47, nyHkTb 47-53 1 62-71.
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15. Takoe HenoATBePXAEHME Bbi3blBaeT 03ab04E€HHOCTb, MOCKOSbKY OHO MOXET Ha Aene
NOOLPSTL hakTUYECKoe U NOTEHLUMANbHOE HeXenaHne NpU3HaHus, B paMkax Kak
HaUWOHarnbHON, TakK U MeXQyHapoAHON NPaKTUKW, UMYLLLEECTBEHHbIX NPaB KOPEHHbIX HAPOAOB Ha
reHeTUYecKMe pecypchbl 1 CBSAAI3aHHbIE C HUMW 3HAHUS, KOTOPbIMW OHM NpaBoMepHo obnaganu. C
LPYrovi CTOPOHbI, Takoe HEMOATBEPKAEHME, E€CTNIN OHO COXPAHUTCS, HE MOXET Haanexalum
06pa3oM MHTEePNPETUPOBATLCS Kak KOCBEHHO YKasblBatolLLlee Ha Hann4yne npaBoBON OCHOBbI
[ANS TaKoro HeMpu3HaHUsl NPaB KOPEHHbIX HAPOAOB Ha rEHETUYECKME PECYPChl, MOCKObKY OHM
npusHatoTcs B [leknapauumn o npaBax KOPEHHbIX HAPOAOB M NHbIX MEXAYHapOAHbIX MCTOYHMKAX.

V. TlpoekTbl TeKCTOB 06 OXpaHe TPaAULMOHHbLIX 3HAaHWUW (MPUNOXEHUE K AOKYMEHTY
WIPO/GRTKF/IC/28/5) n TpagULMOHHBLIX BblpaXXeHUN KyNnbTypbl (MPUNOXeHne K
aokymeHTy WIPO/GRTKF/IC/28/6)

16. Llensimu oByx Apyrux 4OKYMEHTOB SIBNAIOTCS, COOTBETCTBEHHO, OXpaHa TpaaULMOHHbIX
3HaHWUI N OXpaHa TPaAULMOHHbIX BbIPaXKEHUI KyNbTypbl.

Gernegpuyuapsi

17. B oTnu4yme OT AOKYMEHTA, Kacatowwerocsi OXpaHbl reHeTUYECKUX pecypcoB, 3Th ABa
AOKyMEHTa onpeaenstoT KOPEHHbIE HAapoAbl B KAYECTBE OOHOW U3 KaTeropun obnagarenen
npaB Ha yKka3aHHble 06beKTbl. KopeHHble Hapoabl, co3aatoLlme TpaguumnoHHbIEe 3HaHUSA UnNn
Bblpa)KeHWs1 KynbTypbl, ABNAOTCS NpsAMbIMK 6eHeduumapammn oxparbl. OgHako TEpPMUH
«Hapoabl» No-NpexxHeMy NPUBOAUTCS B KBagpaTHbIX CKOOGKaxX, YTO BbIrMSAUT 3HAYUTENbHbLIM
ANCCOHAHCOM C COBPEMEHHbBIM MPaBOBbLIM PEXMMOM B 06nacTu 3awuTbl NpaB Yenoseka, rae
3TOT TEPMUH SBNAETCS LWMPOKO YNOTPEOUMBIM.

Obbem oxpaHbl

18. XoTsa 6eHedmumapamm oxpaHbl ABNSTCSA KOPEHHbIE HAapoAbl UK COObLLECTBA, XapakTep
M CTEeNeHb OXpaHbl, KOTOPbIE rocyAapCcTBa AOMKHbI OyayT o6ecneyumnTb, Mo CyLWwecTBY OCTaTCS
6e3 onpeaeneHmnsi, NOCKOSbKY B TEKCTAX COXPaHMUITUCh MHOTME BapuaHTHble hOpMYSIMPOBKA B
KBafpaTHbIX ckobkax. Tem He MeHee, onpeaeneHHble obLne napameTpbl U BONPOChl 04eBUAHbI
N ABMAOTCA 0OLLMMM ANs 0B6OUX TEKCTOB.

19. B pasgenax Kaxgoro u3 NnpoeKkToB JOKYMEHTOB, NOCBALLEHHbIX «00beMy OXpaHbI»,
npegycMaTpMBaloTCs pPasfiMyHble YPOBHU OXpaHbl, 3aBUCSLLME OT YCTaHaBNIMBAEMOW CTEMNEHMN, B
koTopon 6eHeduumap MMeET TECHYIO UM IKCKMIO3MBHYIO KyNIbTYPHYHO CBSA3b C
COOTBETCTBYIOLLMMU TPAAULNOHHBIMU 3HAHUSIMU UMW BbIP@XXEHUAMU KynbTypbl. Ha ogHOM
KOHLIe 3TOro CneKkTpa HanBbICLLUMA YPOBEHb OXpaHbl MPEAYCMOTPEH AN TPALUUMOHHBIX 3HAHUI
N BblpaXXeHWI KynbTypbl, KOTOPbIE ABMAITCA CBAWEHHbIMW ANng 6eHedunumapoB Unm N3BECTHbI
TONbKO MM. B OTHOWEHUN Takmx (POPM 3HAHWS 1 BblpaXKeHWU KynbTypbl rocyaapcTea 0b6si3aHbl
obecneunBatb KOHTpOSb 6eHedmumnapoB Hag obbekTamum, NpeaoTBpaLLaTbh UX HE3AKOHHOE
NCNONb30BaHNE UMM UCKAXKEHME, a TaKkKe onpenensTb Kpyr 00beKTOB, B OTHOLUEHNN KOTOPbIX
AonyckaeTcs kakoe-nnbo ncnonb3oBaHue, 1 crnpaBeaiMBoe BO3HArpaxaeHne 3a Takoe
MCNonb3oBaHue.

20. Ha gpyrom koHLe crnekTpa HaxoaaTcst TpaauUMOHHbIE 3HAHMS U BbIPAXXEHMUS KyNnbTypbl,
KOTOpPbl€ B HACTOSILLIEE BPEMS SBNSIOTCS LUMPOKO U3BECTHBIMM UMM HAXOASATCS B OTKPLITOM
[OCTYNe U y)Xe He UCMONb3YITCS akTUBHO HAPOAOM MM COOBLLECTBOM UX NPOUCXOXOEHUSI.
B aTux cny4yasix kK Bonpocam oxpaHbl OTHOCUTCS OnpeferieHne COOTBETCTBYHOLLErO kpyra
06bEKTOB 1 06ecneYeHre UX YBaXKUTENbHOro UCMOoNb30BaHUs; 6Gonee akTMBHbIX METOA0B
OXpaHbl, NpeanonaratoLwmx NPsSIMO KOHTPOIb M yyacTve B pacnpeneneHnun Bolrog unm B
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“crnonb3oBaHum, He TpebyeTcs. B cepeanHe aToOro cnekTpa HaxoasTcs COBMECTHOE
Nonb30BaHWe BbIro4aMm 1 onpeaeneHHble UHble BUObl OXpaHbl.

21. B ocHoBe 3TOV NOABWXHOW LUKasbl, OT KOTOPOW 3aBMCUT 06 bEM OXpaHbl, NTIEXUT MNOHATUE
0o0LLEeCcTBEHHOro AOCTOSAHUS, MPUMEHEHNE KOTOPOro K NpaBam KOPEHHbIX HApO4O0B Bbi3biBAET
onpeaeneHHble Npodnembl. ATO NOHATHE ABMNSIETCA HEOTHLEMITEMON YaCTbO MPUHSATLIX CUCTEM
perynnupoBaHunsa npae MHTENNeKTyanbHOM COBCTBEHHOCTH, NPM3BaHHbIX 0becneymBaTb ypOBEHb
OXpaHbl, 4OCTATOYHbIV AN CTUMYINIMPOBaHUS TBOPYECKON AEATENbHOCTU, HO He Bonee,
MOCKOSIbKY CUMTaeTCsl, YTO ecrniv Apyrue nuua MoryT, B KOHEYHOM CHeTe, UCMONb30BaTh YXKe
cyllecTByloLme pesynbTaThl MHHOBALMIA ANA NOPOXOEeHUS HOBbIX naen, 3To oTBevyaeT
nHTepecam obLiecTtsa B Lenom. MNprHumn obLwecTBEHHOro 4OCTOAHMS NpeaycMaTpmBaeT, B
obLiem, YTo NpaBa UHTENNEKTYyanbHOW COBCTBEHHOCTM AOMKHbI, B KOHLIE KOHLOB, UMETb
KOHEYHbIN CPOK AENCTBMS, N YTO, KPOME TOro, TO, YTO yXKe N3BECTHO BGonee LUMPOKOMY Kpyry
nuy, He MoXeT BbITb NPegMeToM Takmx npae 6e3 cobnogeHns onpeneneHHbIX YCITOBUN,
KacarLunxca nHanBnayanbHOM TBOPYECKON OeATENbHOCTMU.

22. TeMm He MeHee C No3uLWIA 3aLMTbl NPaB YenoBeka AaHHbIN NOAX0A He BMOSHE NoaxoauT
AN onpeaenexHns obbema oxpaHbl TPAAULMOHHbBIX 3HAHWUIA U BblPpaXKeHWUIA KyNbTYpbl KOPEHHbIX
HapoaoB. MpUHLMNbI 3aLLMTbl NpaB YenoBeka TPebyT NPU3HAHUS TOro, YTO TPaAULMOHHbIE
3HaHWS N BbipaXXeHUs KyNbTypbl, HE3aBUCUMO OT LUMPOKON OCBEAOMITEHHOCTM O HUX LUMPOKOM
nyGnunkK, o6pasyoT HEOTbEMITEMYIO YacTb KyNbTypbl Y 0OLLECTBEHHOM XN3HWU KOPEHHbIX
HapoaoB. Kak nogyepkmBanock B kKoOMMeHTapum KomuTeTta no 3KOHOMUYECKUM, coLmarbHbIM U
KynbTYPHbIM NpaBam, «Ecnu... npaBa MHTennekTyanbHon COGCTBEHHOCTH... MOTYT ObIThb...
orpaHuyeHbl Mo cpokam 1 cpepe NpMMEHEHMsI... TO NpaBa YerioBeka ABNATCA
HeorpaHMYeHHbIM MO BPEMEHW BbIPaXXEHWEM OCHOBHbIX MPaB Yel0BEYECKOM JIMYHOCTU»; KpOMe
TOro, OXpaHa npas Yernoseka obecrneymBaeT CBsA3b MeXay «HapodaMMu... U UX O6LLMM
KynbTypHbIM Hacneavem»'*. CoBpeMeHHast 03a604eHHOCTL MEXAyHapOAHOro coobLLIecTBa
BOMpOCcaMu 3aLLuTbl NPaB KOPEHHbIX HAPOAOB, HaxoAsLLas NPosiBieHNe B KOHKPETHbIX
nporpammax u ctaHgapTax B paMmKkax CUCTEMbI 3aLMThbl NpaB YernoBeka, B OCHOBHOM
obycnoeneHa CTpeMneHneM UcnpaBuTb NPOLLSIbIE U NPOAOIHKaLWMNECS HeCNpaBeaIMBOCTY B
MX OTHOLLEHVUN'®, BKIIOYAsA UCMONb30BaHNE UX TPAANLIMOHHBIX 3HAHWI N BLIPAXKEHWUI KynbTypbl
6e3 ux cornacus. Takum o6pa3om, cMcTeEMa 3aLLUTbl NPaB YenoBeka, kak OHa NPUMEHSIETCS B
[laHHOM KOHTeKcTe, TpebyeT 6onee LWMpoKoro o6beMa oxpaHbl MO CPaBHEHMIO C TEM, KOTOPbIN
npeanonaraeTcs NPUHATLIMU NMPUHLUMNAMM OXpPaHbl MHTENNEKTyarnbHOW COOCTBEHHOCTH.

Cpok oxpaHbl

23. Yro KacaeTcH cpoka oxpaHbl, 06a TeKCTa BKIHOYalT MYHKTbI, MO3BOMSAOLLMNE
rocyfapcteam ycTaHaBnvMBaTb CPOKM OENCTBUS MEP OXPaHbl HA8 OCHOBE anbTepHaTUBHbIX
POpMYnMPOBOK, KOTOpble Bonee NN MeHee orpaHNyYeHbl 06 LEMOM OXpaHbl,
npegycMOTPEHHbIM HOPMaTUBHbLIMU JOKYyMeHTaMu. B kaxxgom 13 cnyyaes 3TU anbTepHaTUBHbIE
(POPMYNMPOBKM B OCHOBHOM HE COOTBETCTBYIOT NPaBOBOW flOrMKe, AeNCTBYOWEeNn B obnactu
3aWwmTbl NpaB YenoBeka, ycTaHasnmearLen TpeboBaHne NpusHaHUS U OXpaHbl MPaB KOPEHHbIX
HapOAOB Ha TPaAULMOHHbBIE 3HAHWUS U BbIpaXXeHUSA KynbTypbl. [pUHATBIE NPUHLMNLI NpaBa
MHTENneKTyansHon co6CTBEHHOCTN NpeaycMaTpmBaoT OrpaHNUYEHHYH0 N0 BPEMEHU OXPaHy Kak
WHCTPYMEHT COOeNCTBUS pacnpoCTPaHEHUIO pe3ynbTaToB MHHOBALMIA U TBOPYECKOM
AEeATENbHOCTN, MPU 3TOM OCHOBHOE BHUMaHWe yaenseTcad 3KOHOMUYECKOW LIEHHOCTH
€034aBaeMOoro HoOBOro 3HaHWUSA N MHHOBALMOHHbIX pe3ynbTaTtoB. OgHako HOPMbI, MPUMEHAEMblEe
B cpepe 3almThl MpaB YerioBeka, NPU3HaKT KakK TO, YTO TPaAULMOHHbIE 3HAHWUS U BbIPaXXEHUA
KynbTypbl NPeAcTaBnstoT COO0N HEOTbEMITEMBIN 3MIEMEHT KyNbTYpbl U COLMATbHOM XU3HN
KOPEHHbIX HAPOAOB, TaK U TO, YTO MMEHHO 3Ta UX Npupoaa, 6onee Yem nx SKOHOMUYeCKas

1 KomuteT no OCKI, O6wmn kommeHTapuin Ne 17, nyHkT 2.
5 Cwm. S. James Anaya, Indigenous Peoples in International Law (Oxford Univ. Press, 2d. ed. 2004). (C. Oxenmc
AHas, «KopeHHble Hapoabl B MexxayHapoaHom npase» (M3g-Bo Okcdpopackoro yHuB-Ta, 2-e nsganue, 2004 r.).
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LleHHOCTb, SIBNSIETCSt OCHOBaHMeM Anst obecneyenns ux oxpaHbl. OTcloaa crieayer, 4To
TPaAMLIMOHHbIE 3HAHUS U BbIPAXKEHWS! KYTbTYPbl KOPEHHbLIX HAPOZAOB AOIKHbLI OXPaHSTLCS, NOKa
COOTBETCTBYIOLLME OBBEKTbI COXPAHSAIOT CBOK BAKHOCTL M 3HAYEHWE ANSt KYNbTYPbl KOPEHHbIX
HapopnoBs'®

HckrnroyeHus u oepaHuUYeHus

24. C Bonpocamy o6bemMa 1 CpoKOB AENCTBUSA OXPaHbl TECHO CBA3aHbI NMOSIOXEHNUST OBYX
NPOEKTOB TEKCTOB, KacatoLMecsi UCKIIOYEHMI U OrpaHmdeHmnii. B aTux TekcTax cooepuTcsa psa
pasnMyHbIX NpeABapUTENbHbIX NPEANOXEHMIN O MacLTabHbIX N JanNeKo NAYLLMX UCKIIOYEHNAX
N OrpaHNYeHUsX, KOTopble MO Obl UMETb TE XXe MNOCNeaCTBMSA, YTO U Y3KO ONpeaensiembii
o6beM oxpaHbl. Bbilwe nokasaHo, novyemMy ans obecneveHuns 3awmTbl NpaB YenoBeka oxpaHa
AOMMKHA, B KayecTse o0Lero npasuna, pacnpoCcTpaHATLCA Takke Ha TPaAULMOHHbIE 3HAHUA Y
BbIPAXXEHUSI KyNbTYPbl KOPEHHbIX HAPOAO0B, KOTOPLIE B MPOTMBHOM Cry4ae Mornm 6bl 6bITb
NPU3HaHbl 3NeMeHTamMm 06LLECTBEHHOTO AOCTOAHUSA. 3 3TOro ¢ HeO6X0AMMOCTbBIO criegyeT,
4YTO 3TW CTAHAAPTbI 3alMTbl MPaB YerioBEKa TakKe He JAaT OCHOBaHUIN AN pasnnyHbIX
3HaYMTENbHbIX M Aaneko naywmx NpeanoXeHuin o BBEAEHUN UCKITIOYEHUIN N OrPaHUYEHN,
KOTOpble cogepaTcsi B NpoekTax okymMeHToB. OcobeHHO Gonbluve BONPOChI Bbi3biBAET
npeanoXxeHue o ToM, YToObl BONPOC O BBEAEHWM OrpaHNYEeHNn OXpaHbl U UCKIMIOYEHUIA 13
pexnma oxpaHbl peLlancst HaunoHanbHbIM 3aKOHOA4ATENBCTBOM, NOCKOSbKY 3TO AaeT
rocyaapcTBam LUMPOKNE BO3MOXHOCTU UCKIOYaTb onpeaefieHHble TPaanLMOHHbIE 3HAHWSA U
BbIPAXXEHUS KyNbTypbl U3 chepbl OXpaHbl. JTloOble BO3MOXHbIE UCKITFOYEHNS NN OrPaHNYEHNSE
AOMMKHbI ObITb ONpeaeneHbl U KOHKPETHO CHOPMYNMPOBaHbI B JOKYMEHTaX, NPy 3TOM AOSMKHO
obecne4vnBaTbCs cOBNOAEHNE HOPM 3aLLMTLI NPaB YernoBeka.

OnpedeneHue He3aKOHHO20 MPUC8OEHUS

25. AHanorun4Ho npoektam crtaTtein 06 UCKIMIOYEHNSX U OrPAaHNYEHUSIX, NONOXEHUS O
HenpaBOMEPHOM MPUCBOEHWUM BKIOYAOT NPEANOXEHUS O TOM, YTOObI HENpPaBOMeEpHOe
NPUCBOEHUE TPAAMLMOHHBIX 3HAHUI UM BbIpaXXeHWUI KyNbTypbl ONpeaensnoch Kak HapylleHne
HaUMOHarbHOro 3akoHoaaTenbcTBa. Takue NpeasiokeHns!, ONsSTb-Taku, Bbi3bIBAOT BOMPOCHI,
MOCKOJSbKY OHN HE YYMTbIBAOT MEXAYHapPOAHble NOAXOAbI M CO3A4at0T BO3MOXHOCTb AnS
NULLIEHNS TPAAULMOHHBIX 3HAHWUI U BbIPaXXEeHUI KyNbTYpbl COOTBETCTBYHOLLEN OXPaHbl. Takum
obpasom, ecnv TpaanLMOHHbIE 3HAHWSA U BbIPaXKEHUS KyNbTYpbl HE OXPaHSHTCS
HauMOHarbHbIM 3aKOHOA4ATENbCTBOM, TO B TE€X ClyYasiX, Koraa 3Tu 3N1eMeHThbl KynbTYpPHOro
Hacneausi UICNonb3yHTCA HE TEMU NMOABMU, KOTOPbIE UX CO3A4anu, HUKaKoro HeNpaBoOMEPHOro
MPWCBOEHMSI, COrMacHO 3TOMY ONpeAerNieHnto, He NpoucxoauT. Bonpekn Takomy noaxoay,
crnenyeT, CornacHo NpMHUMNaM 3alwuThbl NpaB YerioBeka, onpeaenuTb HenpaBoMepHoe
NMPUCBOEHMWE KaK CUTYyaLMIO, MPU KOTOPOM AOCTYN K TPAAULMOHHBIM 3HAHUAM U BblPaXXeHMSIM
KynbTypbl KOPEHHbIX HAPOAOB UMEET MeCTo Ge3 Ux cornacus.

[KoHeL npunoxeHusa n gokymeHTal

'® CnepyeT HaNOMHUTL MpUBEAEHHOE Bhille 3aMeyaHne KoMUTETa Mo SKOHOMUYECKVM, COLMANbHBIM U KYMbTYPHBIM
npaBaM O TOM, YTO XOTSl MpaBa WMHTennekTyarnbHO COBCTBEHHOCTM OrpaHW4YeHbl MO BpeEMeHW, MpaBa 4erioBeka
SIBMSAOTCSH «HEOTPaHWUYEHHBIM MO BPEMEHU BblpaeHWEM», YTO TaKkKe MoavYepkuBanocb B CBSi3u ¢ npobremoli npas
KOpPEHHbIX HapoJOB Ha CeMUHape-npakTUKYMe 3KCMepToB-NpeacTaBUTENEN KOPEHHbIX HApOA4OB MO BoOMpocam
WHTENNeKTyanbHON cOGCTBEHHOCTM, FEHETUYECKMX PecypcoB, TPaAULMOHHBIX 3HAHWUM U TPaAULMOHHBIX BblpaXKeHUI
KynbTypbl. CM. OtyeT, WIPO/GRTKF/IC/25/INF/9, koMMeHTapu1in No BOMPOCY O CPOKe AENCTBUSI OXPaHbI.



