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1. Convened by the Director General of the World Intellectual Property Organization
(“WIPQ”), the Intergovernmental Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge and Folklore (“‘the Committee” or “the IGC”) held its Fortieth Session
(“IGC 40”) in Geneva, from June 17 to 21, 2019.

2.  The following States were represented: Algeria, Angola, Argentina, Australia, Austria,
Azerbaijan, Bangladesh, Barbados, Belarus, Bolivia (Plurinational State of), Brazil, Brunei
Darussalam, Canada, Chile, China, Colombia, Céte D’lvoire, Croatia, Cuba, Czech Republic,
Denmark, Djibouti, Dominican Republic, Egypt, Ecuador, Ethiopia, Finland, France, Georgia,
Germany, Ghana, Guatemala, Guyana, Haiti, Honduras, Hungary, India, Indonesia, Iran
(Islamic Republic of), Italy, Jamaica, Japan, Jordan, Kazakhstan, Kenya, Kuwait, Latvia,
Lithuania, Malaysia, Malawi, Mali, Morocco, Mexico, Mozambique, Myanmar, Namibia, Nepal,
Netherlands, New Zealand, Niger, Nigeria, Oman, Pakistan, Panama, Philippines, Poland,
Portugal, Qatar, Republic of Korea, Romania, Russian Federation, Saudi Arabia, South Africa,
Spain, Syrian Arab Republic, Samoa, Senegal, Seychelles, Slovakia, Sudan, Sweden,
Switzerland, Tajikistan, Thailand, Trinidad and Tobago, Tunisia, Turkey, Uganda, Ukraine,
United Kingdom, United States of America, Yemen, Zambia and Zimbabwe (94). The European
Union (“the EU”) and its Member States were also represented as a member of the Committee.

3. The Permanent Observer Mission of Palestine participated in the meeting in an observer
capacity.

4.  The following intergovernmental organizations (“IGOs”) took part as observers: South
Centre (SC); Patent Office of the Cooperation Council for the Arab States of the Gulf (GCC
PATENT OFFICE); African Intellectual Property Organization (OAPI); World Trade
Organization (WTO); African Regional Intellectual Property Organization (ARIPO); and African
Union (AU) (6).

5. Representatives of the following non-governmental organizations (“NGOs”) took part as
observers: ADJMOR; Agencia Internacional Prensa Indigena (AIPIN); Assembly of First
Nations; American Intellectual Property Law Association (AIPLA); Association of Kunas United
for Mother Earth (KUNA); Center for Multidisciplinary Studies Aymara (CEM-Aymara);
Indigenous Peoples’ Center for Documentation, Research and Information (DoCip); Centre for
International Governance Innovation (CIGI); Civil Society Coalition (CSC); Comision Juridica
para el Autodesarrollo de los Pueblos Originarios Andinos (CAPAJ); CropLife International
(CROPLIFE); International Federation of Pharmaceutical Manufacturers Associations (IFPMA);
Health and Environment Program (HEP); Indian Movement — Tupaj Amaru; Indigenous
Information Network (IIN); Indigenous World Association (IWA); International Indian Treaty
Council; International Trademark Association (INTA); Knowledge Ecology International, Inc.
(KEI); Maasai Aid Association (MAA); Native American Rights Fund (NARF); Nga Kaiawhina a
Wai 262 (NKW262); Tebtebba Foundation — Indigenous Peoples’ International Centre for
Policy Research and Education; and Tulalip Tribes of Washington Governmental Affairs
Department (24).

6.  The list of participants is annexed to this report as Annex I.

7. Document WIPO/GRTKF/IC/40/INF/2 provided an overview of the documents distributed
for IGC 40.

8.  The Secretariat noted the interventions made, and the proceedings of the session were
communicated and recorded on webcast. This report summarizes the discussions and provides
the essence of interventions, without reflecting all the observations made in detail or necessarily
following the chronological order of interventions.
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0. Mr. Wend Wendland of WIPO was Secretary to IGC 40.
AGENDA ITEM 1: OPENING OF THE SESSION

10. The IGC Chair, Mr. lan Goss, opened the session and invited the Director General to
make opening remarks.

11. The Director General, Mr. Francis Gurry, said it was a pleasure to see so many
delegations for that extremely important meeting. IGC 40 was the last one before the General
Assembly (“GA”) and the last one in the current mandate. It was up to the IGC to deliver a
recommendation to the GA which would report on the extremely good work undertaken by the
IGC in the course of the current mandate in the past two years. He thanked the Chair,

Mr. lan Goss and the two Vice-Chairs, Mr. Jukka Liedes and Mr. Faizal Chery Sidharta, for their
extraordinary engagement in the process and for keeping a momentum for the IGC to be able to
deliver its results. He mentioned the Chair’s text on genetic resources (“GRs”) and associated
traditional knowledge (“TK”), which was an extremely important step forward in the IGC process.
He was delighted to have heard so much positive feedback about the Chair’s text. He thanked
the Government of Canada for its contribution to the Voluntary Fund, which had permitted the
participation of indigenous peoples and local communities (“IPLCs”) at IGC 40. He recalled the
importance of the representation of IPLCs in the IGC, for which the Voluntary Fund was the
vehicle. Despite the generous contribution from the Government of Canada, the Voluntary
Fund was again running short. He mentioned the Indigenous Panel and welcomed the three
speakers, Mr. Wilton Littlechild, Ms. Lucy Mulenkei and Ms. Valmaine Toki, who would be
engaging on “Intellectual Property and Traditional Knowledge/Traditional Cultural Expressions:
Indigenous Peoples’ and Local Communities’ Perspectives on Objectives”. He looked forward
to a constructive outcome that could be transmitted to the GA.

12. The Chair thanked the Vice-Chairs, Mr. Jukka Liedes and Mr. Faizal Chery Sidharta, for
their assistance, support and valuable contributions. They operated as a team, and engaged
between the IGC sessions. He had consulted with Regional Coordinators (“RCs”), and thanked
them for their continued support and constructive guidance. There were two key agenda items
to be completed at IGC 40. The IGC had to continue the text-based negotiations on TK and
traditional cultural expressions (“TCES”). There would also be a stock-taking session on all
three subject matters, including consideration for future work and recommendations to the 2019
GA. In support of that work, he had prepared two Chair’'s Information Notes to assist
participants’ preparations. He had also issued a Chair’s Text on GRs and associated TK, on his
own authority, as announced at IGC 36. Those documents would be addressed under Agenda
Iltems 6 and 7. IGC 40, as previous sessions, was on live webcast on the WIPO website, for the
sake of openness and inclusiveness. All participants were required to comply with the WIPO
General Rules of Procedure. The meeting was to be conducted in the spirit of constructive
debate, in which all participants were expected to take part with due respect for the order,
fairness and decorum that governed the meeting. As the Chair of the IGC, he reserved the
right, where applicable, to call to order any participant who might fail to observe those rules of
good conduct or whose statements were not relevant to the issues. Under Agenda item 2,
opening statements on all agenda items could be allowed by regional groups, the EU, the
Like-Minded Countries (“LMCs”) and the Indigenous Caucus. Any other opening statements
could be handed to the Secretariat in writing or sent by email to grtkf@wipo.int. Member States
and observers were encouraged to interact with each other informally, as that increased the
chance that Member States would be aware of and perhaps support observers’ proposals. He
acknowledged the importance and value of the indigenous representatives, as well as other key
stakeholders, such as representatives of industry and civil society. The IGC should reach an
agreed decision on each agenda item as it went along. Each decision would be gaveled at the
end of each agenda item. On Friday, June 21, the decisions as already agreed would be
circulated or read out again for formal confirmation by the IGC. The report of the session would
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be prepared after the session and circulated to all delegations for comment. The report of the
session would be presented in all six languages for adoption at the next IGC session.

AGENDA ITEM 2: ADOPTION OF THE AGENDA

Decision on Agenda Item 2:

13. The Chair submitted the draft
agenda circulated as
WIPO/GRTKF/IC/40/1 Prov. 2 for
adoption and it was adopted.

14. The Chair opened the floor for opening statements. [Note from the Secretariat: Many
delegations which took the floor for the first time congratulated and thanked the Chair, the
Vice-Chairs and the Secretariat and expressed their gratitude for the preparation of the
session.]

15. The Delegation of Indonesia, speaking on behalf of the Asia and the Pacific Group
(“APG”), supported the working methodology and the work program proposed by the Chair. It
conveyed its appreciation for the Information Notes prepared by the Chair. It had studied the
note on TK/TCEs for consideration at that session, including the Chair’s textual language on key
articles on TK and TCEs. It hoped it would contribute to the deliberations. It had also studied
the note regarding discussions on Agenda Item 7. Apart from undertaking negotiations on draft
articles on TK and TCEs, IGC 40 would also take stock of the progress made under the current
mandate. With regard to the draft articles on TK/TCEs, it favored discussions on the core
issues in order to arrive at common landing zones, namely objectives, subject matter, scope of
protection, and exceptions and limitations. How to define TK and TCEs would lay down the
foundations of the IGC’s work. Most members of APG believed that the definitions of TK/TCEs
should be inclusive and capture the unique characteristics of TK/TCEs. Furthermore, there
should have a comprehensive definition that did not require separate eligibility criteria. Most
members were also in favor of a differential level of protection of TK/TCEs, and believed that
such an approach offered an opportunity to reflect the balance referred to in the IGC’s mandate
and the relationship with the public domain as well as balance in the rights and interest of
owners, users, and the wider public interest. Some members were in a different position.
Establishing the level of rights based on the characteristics of TK and TCEs could be a way
forward towards narrowing the existing gaps, with the ultimate objective of reaching an
agreement on international instruments which would ensure the balanced and effective
protection of TK and TCEs. On scope of protection, although some members had different
positions, most members of APG were in favor of providing maximum possible protection for TK
and TCEs, depending on the nature or characteristics of the TK/TCEs. On exceptions and
limitations, it was of fundamental importance to ensure the provision be considered in a
balanced manner between the specific situations of each Member State and the substantive
interests of TK and TCE holders. Hence, exceptions and limitations should not be extensive, so
as to compromise the scope of protection, while at the same time giving enough policy space for
each Member State, based on their national priorities. Some members had a different position,
however, most members of the APG reiterated that there was a need for legally binding
instrument(s) providing effective protection of GRs, TK and TCEs. It hoped that IGC 40 would
be able to come up with a recommendation to the GA to guide the future work of the IGC based
on the exceptional progress made under the current mandate. It assured the Chair of its full
support. It remained committed to engaging constructively in negotiating a mutually acceptable
outcome. It was hopeful the discussions in the session would lead to visible progress in the
IGC’s work.
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16. The Delegation of Tajikistan, speaking on behalf of the Group of Central Asian, Caucasus
and Eastern European Countries (“CACEEC”), welcomed all participants in the meeting and
hoped that there would be fruitful work in the future on all the issues. It was certain that under
the leadership of the Chair and the professional approach of the work of the IGC, the IGC’s
work would be productive and yield positive results for all members. It stood ready to participate
in consultations on all topics in order to ensure a successful session and wished everyone
fruitful and productive work.

17. The Delegation of Croatia, speaking on behalf of the Central European and Baltic States
Group (“CEBS Group”), considered all the documents prepared by the Chair as very important
tools for the continuation of the negotiations. IGC 36 in June 2018 had not reached consensus
on the text and consequently was not able to transmit the Rev. 2 document to the GA. The
Chair’s personal efforts on the matter were regarded as a contribution to the future debates on
GRs. Atthe same time, it acknowledged progress reached on TK and TCEs and looked
forward to the discussions on the draft articles. It was very much aware that IGC 40 was the
last meeting under the current mandate and it considered the different available texts a very
good basis for discussions on TK and TCEs. It thanked the Permanent Mission of Indonesia for
organizing a retreat in Montreux on May 27 and 28, which had allowed for further exchanged of
views on unresolved issues. It reiterated its readiness to constructively engage in discussions
during that week on the substantive issues as well as on the future work of the IGC for the next
biennium. As always, the decisions had to be acceptable to all and be reached by consensus.

18. The Delegation of Uganda, speaking on behalf of the African Group, assured the Chair of
its unwavering support to ensure the success of the session. The Chair’s Information Notes
were all extremely useful documents to guide the IGC’s work. It endorsed the Chair’s proposed
methodology for the week. The urgency for action for effective international protection for TK
and TCEs had never been more evident. IPLCs continued to be marginalized, opening them to
adverse, palpable effects, which included commercial exploitation of their knowledge assets
with no or minimal compensation, social disintegration and the sheer disappearance of GRs, TK
and TCEs. The African Group had always approached the IGC negotiations and would
continue to do so from the perspective of the economic and moral value of TK and TCEs. It was
about that knowledge that IPLCs created, and should own, and should sell and retain adequate
compensation. Its quest had never been nor would ever be to overhaul the entire intellectual
property (“IP”) system, but rather to improve it and cure the inherent and systematic historical
gaps or imbalances identified in the WIPO Gap Analyses. That had historically informed its call
for a bare minimum international framework for the protection of GRs and TK/TCEs, leaving
articulation of the details at the national level. It acknowledged that the copyright system and
the entire IP system were already being used or could be used to protect certain TK and TCEs,
but its concern was the extent to which the current system did not recognize the needs and
special characteristics that the protection of that knowledge required. That should be the focus
of the discussions. Significant progress had been made during that mandate. For instance, on
TK and TCEs, there was near consensus on the definition of TK, protectable subject matter and
eligibility criteria, with the exception of some issues (particularly beneficiaries and time
qualifiers), which could be resolved at a high-level political debate, i.e. a diplomatic conference.
Similarly, regarding GRs and associated TK, IGC 36 had witnessed almost near consensus due
to the significant flexibility exercise by the large majority of WIPO Member States, particularly on
long outstanding issues, namely a narrow scope of the instrument (leaving opportunity for future
negotiations to extend the scope), relationship with other international instruments, as well as
on sanctions and remedies, noting that revocation of rights granted should be used as a last
resort and in instances of fraudulent intent. However, the revised text was never to be agreed
on mere technicalities. The African Group appreciated the Chair for preparing the Chair’s text
on the draft international legal document relating to IP, GRs and associated TK. It was
convinced by the Chair’'s motivation to attempt to balance the policy interests of all Member
States and other stakeholders, as well as to ensure that clearer understanding of the practical
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modalities of an international disclosure requirement to enable policymakers to make informed
decisions regarding the costs, risks and benefits of a disclosure requirement. It was hopeful
that IGC 40 would give positive consideration to the text. Regarding future work, IGC 40 was to
take stock of the work on GRs, TK and TCEs and make a recommendation to the GA. In view
of the significant progress made on the subject of GRs and associated TK, the IGC should
recommend convening a diplomatic conference to conclude a treaty for the international
protection of GRs and associated TK in the next biennium and consider additional meetings for
TK and TCEs. It welcomed the Chair’s Information Note on options for future work, including a
new IGC mandate and sound working methodologies. It gave positive consideration to the
Chair’s suggestions and stood ready to engage constructively in negotiations on that agenda
item. It reiterated its support to the Chair in ensuring a successful outcome for IGC 40. It would
continue to constructively engage with all Member States and stakeholders.

19. The Delegation of Guatemala, speaking on behalf of GRULAC, said that the IGC mandate
for the 2018-2019 biennium set out that the IGC would expedite its work to reach agreement on
one or various international legal instruments. At IGC 40, the discussions should focus on the
examination of cross-cutting and unresolved issues with respect to TK/TCEs, such as
objectives, subject matter, scope of protection, and exceptions and limitations. The IGC should
also carry out an evaluation of the various items and prepare a recommendation to the GA on
future work. It expressed the importance for the IGC for the 2020-2021 biennium to have a
balanced mandate to allow to achieve the goals of having one or several legal instruments to
give effective protection to GRs and TK/TCEs. It thanked the Facilitators for their efforts and
dedication in drafting the documents that had given a broad overview of the discussions in the
various positions on the topics. It highlighted the importance of the contribution and
participation of IPLCs, which was essential to move the work forward. To that end, it called
upon Member States to make contributions to the Voluntary Fund. It thanked the Delegation of
Indonesia and the African Group for their collaborative work in preparing the meeting. It urged
delegations to have a constructive, open and frank discussion to achieve positive results on
those issues.

20. The Delegation of China was pleased to attend IGC 40, which was a very important
session, because it was the last session within the current mandate. It had always supported
the work of the IGC. It hoped that substantive progress would be made in order to adopt a
binding instrument(s). It appreciated the efforts of the Chair in moving forward the 1IGC’s work,
in particular the Chair’s text on GRs, though many outstanding issues needed to be resolved.
Progress had been made in the previous sessions. At IGC 40, it would continue to adopt a
proactive and pragmatic attitude to participate fully in discussions. It also supported that the GA
continue to give a mandate to the IGC. Together with all other countries, it wanted to make
substantive progress.

21. The Delegation of Canada, speaking on behalf of Group B, was confident that the IGC
would continue to make progress under the Chair’s leadership during the week. It
acknowledged the progress made by the IGC during the current mandate. More work needed
to be done to narrow existing gaps, with a view to reaching a common understanding on core
issues. It remained hopeful that further progress could be made in resolving outstanding issues
related to TK and TCEs during that week. The protection relating to GRs, TK and TCEs should
be designed in a manner that both supported innovation and creativity, and recognized the
unique nature and importance of those three subjects. As the IGC’s current biennial mandate
drew to a close, it remained critical to continue the work consistent with that mandate and make
meaningful advancements, using sound working methods and supported by an evidence-based
and inclusive approach that took into account the contributions of all Member States.
Negotiations should include discussion of the broader context, and of the practical application
and implications of proposed protections for GRs, TK and TCEs, including Member States’
experiences. It looked forward to the active participation of IPLCs as well as other stakeholders.
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It acknowledged their valuable and essential contribution to the work of the IGC. It welcomed
the latest contribution by the Government of Canada to the WIPO Voluntary Fund. That
contribution allowed to cover part of the expenses for the recommended participants for IGC 40.
Yet, the amount available after IGC 40 would not be sufficient to cover all the eligible costs
related to any new applicant in a future session of the IGC. Therefore, it remained hopeful that
the Voluntary Fund would be replenished again soon. It remained committed to contributing
constructively toward achieving a mutually acceptable outcome.

22. The Delegation of Indonesia, speaking on behalf of the LMCs, supported the methodology
and work program proposed by the Chair. It assured the Chair of its full support and
cooperation in rendering the meeting a success. It confirmed its commitment to working
constructively in negotiating a mutually acceptable outcome. The issues the IGC was facing
were important issues not only for all Member States but more importantly, for IPLCs
everywhere that had created and developed tradition-based knowledge, cultural expressions
and innovation long before the modern IP system had been established. The communities had
the right to maintain, control and protect their IP over their natural resources and cultural
heritage. Better recognition for both moral and economic rights of traditional and cultural
heritage, including GRs, TK and TCEs, was needed. It hoped that the discussion would focus
on scope of protection and exceptions and limitations. The IGC could further narrow gaps,
come closer to mutual agreement on the protection of TK and TCEs. The LMCs were looking at
the Chair’s Information Notes with interest and were hopeful that the proposed texts would be
useful in guiding towards a common understanding and agreement. Substantial progress had
been made in the IGC, noting the progress regarding GRs and associated TK at IGCs 35 and
36. It refused to let any progress be lost. It was confident that IGC 40, building on the progress
made at the past sessions, would also yield progress on TK and TCEs. IGC 40 was not only to
undertake negotiations on TK and TCEs but also to take stock and make recommendations to
the GA. At the conclusion of the session, the IGC would have completed the work program
approved under the mandate for 2018-2019. In that regard and in accordance with the
mandate, the IGC would need to submit to the GA the result of the work in accordance with the
objective of the current mandate. Further, the GA in 2019 would take stock of progress made
and based on the maturity of the texts, including levels of agreement on objectives, scope of
protection and nature of the instrument(s), decide on whether to convene a diplomatic
conference and/or continue the negotiations. LMCs understood the underlying motivation in the
formulation of the Chair’s text on GRs and associated TK to arrive at common ground, taking
into account all perspectives as well as the practicality of implementation at that stage for the
protection of GR and associated TK. With regard to the Chair’s Information Note on Agenda
Item 7, it agreed with the assessment that significant progress had been made with the texts
over the biennium. The LMCs were ready to engage with regard to the future work of the IGC,
including possible sound working methods of the future work that would allow more efficient and
effective use of time in the IGC. Noting the importance of effective protection for GRs, TK and
TCEs, the IGC should move forward, taking the next step of convening a diplomatic conference
with a view to adopting legally binding instrument(s) providing effective protection to GRs, TK
and TCEs. It expressed its confidence to the Chair to enable to make progress.

23. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that
the previous session had been the third thematic session to discuss TK/TCEs. Very helpful
discussions had been held in the Ad Hoc Expert Group preceding IGC 39 and in the contact
groups, some progress had been made on issues concerning the subject matter of protection
and eligibility criteria and on objectives. It looked forward to continuing discussions on the basis
of the Rev. 2 documents emerging from IGC 39 (documents WIPO/GRTKF/IC/40/4 and
WIPO/GRTKF/IC/40/5). It wished to make further technical comments on some elements of the
texts later under Agenda Item 6. As regards methodology, transparency and inclusiveness
remained a necessity. It was appreciative of the Chair’s efforts to facilitate progress on GRs by
means of providing a text intended to serve as a possible alternative for further discussion. The



WIPO/GRTKF/IC/40/20 Prov. 2
page 8

Chair’s personal initiative provided an opportunity to be considered for future work on GRs. As
one of the major tasks of the session was to discuss a recommendation for the GA on future
work, it reiterated its recognition of the importance of the work carried out by the IGC and its
support for the continuation of its work in the next biennium. It looked forward to participating
actively in the discussions on the renewal of the mandate and work program. Regarding the
new mandate, the Delegation was in support of embarking from the text of the current mandate
as a starting point for negotiations on future work. As to working methods, it remained
convinced of the usefulness of evidence-based discussions and reliance on national
experiences in the IGC. Finally, the 2019 GA was not in a position to convene a diplomatic
conference on any of the three topics. In addition, any decision on further actions should be
taken at the end of the mandate period, as that was the established practice of the IGC. It
looked forward to participating constructively in all discussions and hoped to achieve a
successful outcome.

24. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous
Caucus, thanked the Government of Canada for its contribution to the Voluntary Fund, which
enabled the participation of four indigenous representatives at IGC 40. The credibility of the
IGC process was dependent of the participation of IPLCs. With the Voluntary Fund once again
depleted, she urged Member States to contribute and consider supporting indigenous
participation through the WIPO core budget. She looked forward to working in accordance with
the methodology set out by the Chair, and emphasized the importance of indigenous
representatives’ participation in all contact groups and informals, including on future work. She
appreciated the progress made and the convergence among many members. She considered
the Chair’s textual proposals on TK and TCEs as a possible way forward. She would make
specific proposals during the week. She drew attention to the recent example of
misappropriation, or use without free, prior and informed consent (“FPIC”), and misattribution by
Nike of the sacred TK and TCEs of the Guna people. The example illustrated clearly that the
instruments developed in the IGC had to be able to prevent that type of cultural

harm. Regarding scope of protection, any tiered approach had to include effective and binding
mechanisms to ensure that IPLCs had the ability to protect their TK and TCEs based on certain
criteria regardless of degree of control or degree of diffusion. Exceptions and limitations had to
be extremely narrow and conform to indigenous customary laws and concerns. It welcomed the
Chair's GRs text which clarified and consolidated the points of consensus. She would provide
suggestions on how it could be improved. Member States had to recognize that there were
human rights and other instruments that concerned indigenous peoples’ IP rights. The IGC
instruments should not undermine or preempt the UN Declaration on the Rights of Indigenous
Peoples (“UNDRIP”), particularly Article 31, or compromise existing rights. She commended to
the IGC the recommendations contained in the official report of the UN Permanent Forum on
Indigenous Issues (“UNPFII”) at its Session 18, in April 2019, focusing on the theme of TK. The
UNPFII had recommended that WIPO: (1) fast-track the negotiations and use its core budget to
fund indigenous peoples’ participation in the deliberations; (2) update the 2016 technical review
of key IP-related issues of the draft instruments (WIPO/GRTKF/IC/29/INF/10) to reflect current
issues, emphasizing concepts such as “balancing” and “public domain” and how those might
conflict with indigenous peoples’ human rights and customary laws; and (3) organize a second
indigenous expert workshop before 2021. She looked forward to constructive dialogue and the
Member States’ serious consideration of the proposals made by the indigenous representatives.
Through effective engagement with IPLCs, the IGC could mutually develop strong protection of
TK, TCEs and GRs.

25. [Note from the Secretariat: the following opening statements were submitted to the
Secretariat in writing only.] The Delegation of Nigeria was grateful to the Delegations of South
Africa and Indonesia and to the TK Division for supporting and hosting pre-consultative fora

to assist in preparing some delegates of the African Group for IGC 40. It aligned itself with the
statement delivered by the Delegation of Uganda, on behalf of the African Group. It was
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committed to working with all stakeholders to ensure that the IGC build upon the progress made
in the textual work of the past four sessions. As it was the last deliberation on TK and TCEs in
the biennium, it was an opportunity to further bridge the gap on those conceptual issues that
had posed immense difficulties in the course of the negotiations. It would focus its energy on
the scope of protection (the tiered approach) and on exceptions and limitations. The Chair’s
documents would hopefully facilitate efficient deliberations. It referred to the working
methodology proposed by the Chair. It welcomed the progress made on the tiered or
differentiated approach pursuant to the scope of protection. It was committed to further working
on refining the concept in order to build consensus. With regard to exceptions and limitations,
it would prefer a simple statement of exceptions and limitations that would allow flexibility at
national and local levels. Having an open-ended enumerative statement of exceptions and
limitations was not the right approach, as it would not only undermine the scope of protection
but also negate the essence of the protection of TK and TCEs which was the core of the IGC
mandate. Making reference to libraries, museums, teaching, learning, among other things, as
justifiable enumerative grounds of exception reflected a misunderstanding of the uniqueness of
TK and TCEs. Historically, as a result of deficit of ethics and colonial legacies, the above sites
could provide an avenue for the misappropriation of TK and TCEs. Unlike in copyright and
other regimes, locating TK and TCEs in libraries, museums and classrooms did not constitute
effective warrant for exempting them from protection. The often sacred and secret nature of TK
and TCEs required traditional and customary protocols based on FPIC and the holders of the
knowledge, which museums and libraries did not guarantee. National laws and customary
protocols were better placed to deal with the issues of exceptions and limitations. It noted and
recognized the Chair’s effort in ensuring that the significant progress made on the GRs text,
which was the most advanced text, was sustained. It recalled how the IGC had come to an
emerging cross-regional consensus on the GRs text at IGC 36, which was not agreed. It noted
the Chair’s effort to build on the progress made by proposing a Chair’s text. While the text had
yet to be formally presented for consideration whether at planetary or across regional blocs, it
saw a potential pathway through the Chair’s text going forward on GRs without prejudice to
other work on the GRs text. IGC 40 was the last meeting for the present biennium and it was
required to do stock taking. The IGC had made significant progress. It had an advanced GRs
text and two major outstanding issues on the TK and TCEs texts, which it was working on to
arrive at a consensus. The Delegation was fairly open in the spirit of constructive engagement
with regards to how to collectively envision the mandate of the IGC for the next biennium and
the specificity of the status of the three texts. Regarding the issue of mandate renewal and
proposals to the WIPO GA, the IGC needed a stronger mandate that gave it a sense of urgency
to complete its work with a well-thought-out methodology. For so long, the work of the IGC had
remained sluggish, a situation that seemed to lead the IGC to believe that it would continue
negotiations ad infinitum. It had to aspire towards a mandate that would push it with a sense of
urgency to finalize negotiations. While recognizing the very complex nature of the subject
matters, with the right political will, the IGC could arrive at a fair and balanced outcome. The
failure of the IGC to deliver on its mandate would create a sense of disillusionment in the African
Group as well as in the LMCs, GRULAC and APG, with consequential loss of faith in the WIPO
process and the Development Agenda (“DA”).

26. The Delegation of Ecuador aligned itself with the statements made by the Delegation of
Guatemala, on behalf of GRULAC, and the Delegation of Indonesia, on behalf of the LMCs. It
recognized the progress made in the work carried out thus far; however, there were still a
number of areas that required further work. Regarding the mandate for the 2020-2021
biennium, it emphasized the importance of the renewal of the mandate and aligned itself with
the statement made by the Delegation of Guatemala, on behalf of GRULAC, on the need for a
balanced mandate that would make it possible to fulfil the planned objectives. In order to have
as much time as possible to address the substantive topics of the IGC, the aim of the
methodology should be to ensure that time was used efficiently. It agreed that the consolidated
document on GRs should be among the working documents. The IGC had to focus on
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considering the scope of the policy objective on the IP system as a whole and not restrict
consideration to patents or the system that governed them. That required other types of IP
rights to be taken into account. It was also important to consider the provisions of international
agreements, such as the Convention on Biological Diversity (“the CBD”) and the Nagoya
Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilization to the Convention on Biological Diversity (“the Nagoya Protocol”).
The moral and economic rights of the derivatives obtained from a State’s GRs had to be
recognized. That would enable the origins of derivatives to be traced, in recognition of the fact
that that issue affected the consumers of the final product as well as the countries of origin. The
ownership of the genetic material would remain in the country of origin irrespective of the
location of the GRs. It supported the fact that the negotiations were based on texts and that
they achieved the scope of the planned objectives by means of a binding international
instrument covering each of the issues addressed in the discussions.

AGENDA ITEM 3: ADOPTION OF THE REPORT OF THE THIRTY-NINTH SESSION

Decision on Agenda Item 3:

27.  The Chair submitted the draft
report of the Thirty-Ninth Session of
the Committee
(WIPO/GRTKF/IC/39/18 Prov. 2) for
adoption and it was adopted.

AGENDA ITEM 4. ACCREDITATION OF CERTAIN ORGANIZATIONS

Decision on Agenda Item 4:

28. The Committee unanimously
approved the accreditation of the
Centre for International Sustainable
Development Law (CISDL) and For
Alternative Approaches to Addiction,
Think & do tank (FAAAT) as ad hoc
observers.

AGENDA ITEM 5: PARTICIPATION OF INDIGENOUS AND LOCAL COMMUNITIES

29. The Chair acknowledged the death of Mr. Gregory Younging, a member of the Cree
Nation in Manitoba, who had participated in the IGC and contributed to the discussions. The
Chair expressed his heartfelt condolences to his family, his peoples and his Nation. In relation
to the Voluntary Fund, the Government of Canada’s contribution to the Voluntary Fund had
been able to fund four indigenous representatives at IGC 40. The Voluntary Fund was about to
be depleted again. It might be only able to fund one more indigenous representative for another
session. He recalled the decisions of the 2018 GA, recognizing the importance of participation
of IPLCs in the work of the IGC, noting that the Voluntary Fund was depleted, and encouraging
Member States to consider contributing and/or consider other alternative funding arrangements.
He called upon delegations to consult internally and contribute to the Voluntary Fund. The
importance of the Voluntary Fund to the credibility of WIPO and to the IGC could not be
overemphasized.
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30. [Note from the Secretariat]: The Indigenous Panel at IGC 40 addressed the following
topic: “Intellectual Property and Traditional Knowledge/Traditional Cultural Expressions:
Indigenous Peoples’ and Local Communities’ Perspectives on Objectives”. The three panelists
were: Mr. Wilton Littlechild, Ms. Lucy Mulenkei and Ms. Valmaine Toki. The Chair of the Panel
was Mr. Nelson De Ledn Kantule. The presentations were made according to the program
(WIPO/GRTKF/IC/40/INF/5) and are available on the TK website as received. The Chair of the
Panel submitted a written report on the Panel to the WIPO Secretariat which is reproduced, as
summarized, below:

“Chief Littlechild spoke first, by acknowledging that the 2019 is the International Year of
Indigenous Languages, and the importance of the UNDRIP. He demonstrate the need
and importance of protecting TK, TCEs and GRs. He then introduced the Truth and
Reconciliation Commission of Canada, which was developed as a result of over 18,000
lawsuits. Chief Littlechild outlined the possible paths of reconciliation. He gave examples
of indigenous peoples saying that the first part of the reconciliation process would be to
give indigenous peoples back their languages, their ceremonies, their traditions. In
addition, the importance of the promotion of indigenous games and sports as a way to
carry on language and culture as well as display the richness of indigenous cultures to the
outside world. Chief Littlechild identified these as the first steps towards healing.

Ms. Mulenkei spoke about the inherent interconnectedness of TK, TCEs and GRs. She
highlighted that while the WIPO IGC made the distinction among TK, TCEs and GRs,
indigenous peoples considered them altogether. It was therefore important for the IGC to
consider them as a unit that went hand-in-hand together. She also addressed the
guestion of benefit-sharing as it related to TK, TCEs and GRs. A significant portion of TK
was considered sacred by IPLCs and its use should require FPIC of the IPLCs involved.
She also raised concerns about the documentation of TK, in particular, that TK could be
taken away from IPLCs and forced into the public domain. She addressed the need of
further awareness and education. To this aim, she emphasized the importance of the
participation and inclusion of IPLCs within the IGC discussions, urged Member States to
contribute to the Voluntary Fund, and asked the WIPO GA to agree on the UNPFII
recommendations regarding the participation of IPLCs.

Ms. Toki addressed the question of the role of UNDRIP within the ICG objectives. She
identified the fundamental rights of indigenous peoples that has been outlined in UNDRIP
and drew particular attention to Article 31. She articulated a need to reorient the IGC
negotiations. Ms. Toki made a call to use the rights outlined in UNDRIP as a benchmark
for the negotiations in the IGC. She outlined the need to acknowledge the purpose and
intent of all actions. She also echoed the calls of the previous speaks, advocating for
further participation of IPLCs within these negotiations and calling upon Member States to
make contributions to the Voluntary Fund.”

31. [Note from the Secretariat]: The Advisory Board of the WIPO Voluntary Fund met on
June 19, 2019 to select and nominate a number of participants representing indigenous and
local communities to receive funding for their participation at the next session of the IGC. The
Board’s recommendations were reported in document WIPO/GRTKF/IC/40/INF/6 which was
issued before the end of the session.

Decisions on Agenda Item 5:

32. The Committee took note of
documents WIPO/GRTKF/IC/40/3,
WIPO/GRTKF/IC/40/INF/4 and
WIPO/GRTKF/IC/40/INF/6.
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33. The Committee strongly
encouraged and called upon members
of the Committee and all interested
public and private entities to contribute
to the WIPO Voluntary Fund for
Accredited Indigenous and Local
Communities.

34. Recalling the Decisions of the
Fiftieth Session of the WIPO General
Assembly, the Committee also
encouraged members of the
Committee to consider other
alternative funding arrangements.

35. The Chair proposed, and the
Committee elected by acclamation, the
following eight members of the
Advisory Board to serve in an
individual capacity: Mr. Reza
DEHGHANI, Counsellor, Permanent
Mission of the Islamic Republic of Iran,
Geneva; Mr. Nelson DE LEON
KANTULE, Representative, Asociacion
Kunas Unidos por Napguana (KUNA);
Mr. Mahmud JUMAZODA, Second
Secretary, Permanent Mission of
Tajikistan, Geneva; Ms. Subama
MAPOU, Representative, ADJMOR,;
Ms. Lucy MULENKEI, Representative,
Indigenous Information Network (IIN);
Mr. Moses PHAHLANE, Deputy
Director, Multilateral Trade Issues,
Department of International
Cooperation, South Africa; Ms. Aurelia
SCHULTZ, Counsel, Office of Policy
and International Affairs, Copyright
Office, United States of America; and
Ms. Heidi VASCONES MEDINA, Third
Secretary, Permanent Mission of
Ecuador, Geneva.

36. The Chair of the Committee
nominated Mr. Faizal Chery Sidharta,
Vice-Chair of the Committee, to serve
as Chair of the Advisory Board.

37. Acknowledging the contribution
to the Committee’s work made by the
Indigenous Expert Workshop held in
2013, as reflected in its Report
(WIPO/GRTKF/IC/25/INF/9), and with
reference to the recommendation
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made by the United Nations
Permanent Forum on Indigenous
Issues (UNPFII) at its Eighteenth
Session in 2019, the Committee
requested the WIPO Secretariat to
organize, within existing resources, an
Indigenous Expert Workshop during
the biennium 2020-2021, following
similar arrangements mutatis mutandis
to those as agreed at the Twentieth
Session of the Committee under
Agenda Item 8.

38. Acknowledging the contribution
tfo the Committee’s work by the
Technical Review of Key Intellectual
Property-related Issues of the WIPO
Draft Instruments on Genetic
Resources, Traditional Knowledge and
Traditional Cultural Expressions
(WIPO/GRTKF/IC29/INF/10) (the
Technical Review), which was
prepared by an indigenous expert, and
with reference to the recommendation
made by the UNPFII at its Eighteenth
Session in 2019, the Committee
requested the Secretariat to
commission, within existing resources,
the updating by an indigenous expert
of the Technical Review for the
Committee’s consideration during the
biennium 2020-2021.

AGENDA ITEM 6: TRADITIONAL KNOWLEDGE/TRADITIONIAL CULTURAL
EXPRESSIONS

39. The Chair said that according to the current mandate, IGC 40 should undertake
negotiations on TK and TCEs with a focus on addressing unresolved and cross-cutting issues
and consider options for a draft legal instrument(s). Regarding the results of Agenda Item 6, it
was proposed that a revised version of document WIPO/GRTKF/IC/40/4 and a revised version
of document WIPO/GRTKF/IC/40/5 could be produced, recalling the decisions on documents
WIPO/GRTKF/IC/40/4 and WIPO/GRTKF/IC/40/5, which stated that the IGC would be invited to
review and comment on the documents towards developing a revised version thereof. He had
consulted with the RCs and interested delegations on the work program and working
methodology for that session last week. A methodology similar to the one used in previous IGC
sessions would be followed, taking into account the length of time allocated to Agenda Item 6.
The three days allocated to that Agenda Item would allow for one full revision of both
documents only. The Facilitators might share work-in-progress on Tuesday. Those revisions
had no status until the IGC noted them and sent them forward to the stock-taking session under
Agenda Item 7. Mr. Paul Kuruk from Ghana and Ms. Lilyclaire Bellamy from Jamaica would
continue in the challenging tasks of Facilitators. They would listen to all interventions in plenary
and informals and undertake drafting and incorporating technical proposals submitted. They
might also come forward with their own ideas in an attempt to narrow gaps, remove duplication
or correct technical errors and, importantly, ensure that all Member States’ interests were
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captured within the working documents. That might not initially include the verbatim proposals,
subject to how they found those proposals and whether or not they could actually narrow gaps.
He had produced an Information Note on TK and TCEs, which articulated the focus of the
discussion and reflected the progress made in previous meetings. As requested by some
members, he had included some textual proposals on the scope of protection and on
exceptions and limitations. In relation to those textual proposals, he had incorporated material
on the subject matter, objectives and eligibility criteria, because all those elements were linked.
Delegations could not look at them in isolation. He had incorporated them as a single
framework because that was what the IGC needed to agree on. Without a single framework
there might be many more alternatives in the text. The IGC needed to agree on a single
approach and it had started to do that in the last couple of meetings, as reflected in the Chair’s
Information Note on Future Work. In relation to the textual proposal on scope of protection,
there were two broad views: a measures-based and a rights-based approach. In his textual
proposal, he had only focused on the tiered approach at that stage. There was still a need for
discussion and consideration of the measures-based approach. He was trying to rationalize the
tiered approach so there was more clarity around that approach. In producing that textual
proposal, he wanted to move away from all the definitions in the list of terms. Within the scope
of protection, he had focused his proposal on two elements that linked with the eligibility criteria:
the level of the control of TK and TCEs within the community and the linkage between the
TK/TCEs and the IPLCs or beneficiaries. The textual proposals in relation to TK and TCEs
were somewhat different, but not in the core criteria within that article, i.e. the control and
linkage. He had moved away from the terms “secret” and “sacred” because they were
challenging, particularly as there was a better understanding of the eligibility criteria and a focus
on those two elements of control and linkage. The term “sacred” was still a very important term
that required greater dialogue, noting that indigenous representatives wanted to keep that term.
There had to be a dialogue about how that term would operate within the tiers, because there
were some challenges once knowledge was in the public domain. The proposals on exceptions
and limitations had been his greatest challenge. Within the articles on TK and TCEs, a chapeau
had one alternate approach which stated that there could be exceptions and limitations, which
should be addressed at the national level. It was a general, broad exception, whereby
members could consider establishing exceptions and limitations at the national level. The IGC
could try and rationalize those. There was also a whole raft of specific exceptions. He recalled
that the IGC was establishing an IP instrument that should set maximum-minimum standards,
and leave a significant amount of flexibility at the national level for implementation. In that area,
there was significant divergence in legal systems among Member States. Some of those
specific exceptions listed in relation to copyright went to some of the issues around the
conceptual divide in relation to understanding of customary laws and protocols and belief
systems. In the end, he had avoided specific exceptions and limitations in his textual proposals.
He suggested having a broad discussion about those issues. One of the questions that
members needed to consider was whether there should not be any specific exceptions at the
international level. His textual proposals had no status and were just his thoughts and ideas.
They were there to aid members in the discussions. He wanted the IGC to be cognizant of
trying to establish a single framework, because that was fundamental to moving the work
forward. Regarding methodology, the Chair said that he had had no formal feedback. He had
initially planned to establish contact group(s), but upon reflection and due to the limited time, he
did not want to get into issues of transparency and inclusiveness and he did not think there was
enough time to do both contact groups and informals. He intended to move to informals first up.
Those informals would cover the scope of protection, and exceptions and limitations, though
they would also touch on some related elements. The same methodology for the informals
would be followed. The chair would be the Vice-Chair, Mr. Jukka Liedes.

40. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that
IGC 39 had been the third thematic session to discuss TK/TCEs. Building on helpful
discussions in the Ad Hoc Expert Group proceeding IGC 39 and in the contact groups, some
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progress had been made on issues concerning the subject matter and eligibility criteria in
Articles 1 and 3 and on objectives in Article 2. It looked forward to continuing the discussions
on the basis of the Rev. 2s emerging from IGC 39 (documents WIPO/GRTKF/IC/40/4 and
WIPO/GRTKF/IC/40/5). Such instruments should be non-binding. Regarding the closely
connected issue of eligibility criteria, it welcomed the tendency of eliminating overlaps and
maintaining a set of eligibility criteria. As to Article 1, it remained subject to debate what
judgments should be included in the definitions. As to the definition of TCEs, it looked forward
to continuing discussions on the wording “in which traditional cultural expressions and
knowledge are expressed”. Article 3 in both texts took into consideration its concerns relating to
the so-called temporal aspect. It supported Alt 2. Regarding the issues of objectives, Alt 2 was
its strong preference and had been retained. Amendments in Alt 2 correctly reflected its
proposal made during informal discussions at IGC 39 as well as its final editorial comment about
the relevant part of Rev. 2. While it welcomed some progress made in the text-based
discussions, it continued to advocate solid and evidence-based working methods, as in the
current mandate. It recalled its two proposals for studies (documents WIPO/GRTKF/IC/39/16
and WIPO/GRTKF/IC/39/17). In substance, it proposed that the Secretariat undertake studies
of national experiences and domestic legislation in relation to the protection of TK and TCEs.
To inform discussions at the IGC, the studies should analyze domestic legislation and concrete
examples of protectable subject matter and subject matter that was no intended to be protected,
and take into account the variety of measures that could be taken, some of which could be
measures-based, while others could be rights-based. It was also supportive of a similar
proposal by the Delegations of the United States of America (“USA”) and Japan which aimed at
conducting a study by the WIPO Secretariat on existing sui generis systems for protection of TK
and TCEs. It was interested in working with other delegations to explore possibilities to
consolidate their proposals. It stood ready to engage in such cooperation at IGC 40 in the
context of discussions related to the new mandate.

41. The Delegation of Croatia, speaking on behalf of the CEBS Group, took note of the
previous discussions held by the IGC in plenary, contact groups as well as during the Ad Hoc
Expert Group organized prior to IGC 39. It considered that some progress had been achieved,
especially under the issues of subject matter and eligibility criteria. The discussion on the basis
of Rev. 2s emerging from IGC 39 (documents WIPO/GRTKF/IC/40/4 and
WIPO/GRTKF/IC/40/5) would go in the right direction. It reiterated its preference for having a
non-binding instrument. It welcomed the initiative to eliminate overlaps and keep the eligibility
criteria. In Article 3, it was important to maintain the temporal element of 50 years or five
generations, as in Alt 2. In the article on objectives, it preferred a balanced protection and
having IPLCs as beneficiaries, as in Alt 2. It recalled its concern over the term
“misappropriation” and its preference for “misuse”. It welcomed progress achieved thus far and
reiterated its support to the evidence-based approach, as reflected in the existing mandate. It
supported the two proposals made by the Delegation of the EU, on behalf of the EU and its
Member States, on the studies, which could enhance the discussions, following an
evidence-based approach.

42. [Note from the Secretariat: This part of the session took place after the distribution of the
Facilitators’ work-in-progress dated June 18, 2019, prepared by the Facilitators.] The Chair said
that the Facilitators’ work-in-progress had no status and was simply presented to get initial
feedback to determine in what direction the Facilitators would go. The feedback would help
inform further development of the final revision, which would be produced in the evening. In the
Facilitators’ work-in-progress, there were two clear approaches for the scope of protection, and
exceptions and limitations. The IGC was tending towards a rights-based versus a measures-
based approach, though those were not mutually exclusive. Under exceptions and limitations, it
was looking at a prescriptive approach versus an approach that provided flexibility at the
national level. It was important to give clarity to those approaches and to link them to clear
frameworks.
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43. [Note from the Secretariat: The Vice-Chair, Mr. Jukka Liedes from Finland, was chairing
the session at this point.] The Vice-Chair invited the Facilitators to present their
work-in-progress.

44. Mr. Paul Kuruk, speaking on behalf of the Facilitators, said that the Facilitators had been
asked to review the draft texts on TK and TCEs and to propose texts for the IGC’s
consideration, that would be concise, narrow gaps, avoid repetition and redundancy and
preserve the integrity of Member States’ proposals. Their work took into account interventions
of Member States during the informals. They had chosen to work on the draft text on TK first
and then to present the revisions as a work-in-progress. They planned to revise the draft text
on TCEs for presentation the next day. They focused on Article 5 and Article 9 of the TK text.
In Article 9, they had deleted sub-paragraph (d) of paragraph 9.1. They had renumbered the
next section as (d). At the end of Article 9.3, they had corrected an error and renumbered the
last sub-paragraph as (e). Atthe end of paragraph 9.3 of Alt 2, they had deleted the
cross-reference to Article 5.1, because they had deleted the previous Alt of Article 5.1.
Paragraph 9.4 of Alt 2 had also been deleted, as they had not found any expressions of support
for that paragraph. Paragraph 9.6 had been amended to accommodate the requests of a
Member State. They had deleted the reference to “protected” before “traditional knowledge”
throughout Article 9.6. They had deleted Alt 3 since there was no expression of support for that
alternative.

45. Ms. Lilyclaire Bellamy, speaking on behalf of the Facilitators, said that the Facilitators had
worked in a way that was a departure from the usual way of work, hoping to achieve openness
and transparency. They had tried to incorporate all of the interventions made by the Member
States. Regarding Article 5, she asked delegations to listen with an open mind. In Alt 1, the
Facilitators had deleted the word “safeguard” and retained the word “protect” because
protection was more in keeping with what WIPO was mandated to do. They recommended the
retention of the word “protect” and the deletion of the word “safeguard” in both Alt 1 and Alt 2.
In Alt 2, paragraph (b) began with “where with reference to the customary laws and practices”,
they had merged or utilized existing text proposed by the Chair to capture the essence of what
the TK was. In the original text, there was “narrowly diffused”, and in the original paragraph (d)
which was now paragraph (c), there was “widely diffused.” They had tried to encapsulate both
“narrowly” and “widely diffused” using the language proposed by the Chair. The new text read:
“Where with reference to the customary laws and practices of indigenous [peoples] and local
communities/beneficiaries, the traditional knowledge is no longer under the exclusive control of
beneficiaries, but is still distinctively associated with the beneficiaries’ cultural identity...”. They
had deleted paragraph (c), so they had renumbered paragraph (d) as paragraph (c), where they
had deleted a number of words. They had tried to address TK in its totality rather than limiting it
to the “narrowly diffused” and “widely diffused”. For TK that was utilized without the prior
informed consent (“PIC”), they had inserted “and/or not in accord with customary laws and
practices of indigenous [peoples] and local communities”. They had deleted “or with their prior
informed consent”, because PIC was present earlier. In keeping with the presentations during
the informals, they had allowed for beneficiaries, IPLCs, to have the possibility of a request, so
they had proposed “shall have the possibility to request from the relevant national authorities...”
She said they had deleted Alt 3 and Alt 4 in Article 5 because based on the transcript of the
discussions, there was not a lot of support for those two alternatives. She invited delegations
not to ask for any text to be reinserted, but to just look at it with fresh eyes and see if they could
live with it.

46. The Vice-Chair opened the floor for any comments or questions.

47. [Note from the Secretariat: All speakers thanked the Facilitators for their work.] The
Delegation of Indonesia said that it could live with that text on the condition that the IGC could
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rebuild trust among all members, which should have the same objective of the effective
protection of TK and TCEs.

48. The representative of Tebtebba Foundation, speaking on behalf of the Indigenous
Caucus, raised a question regarding Article 9. She recalled her multiple interventions during the
informals to the effect that one element was missing in Alt 1, which was the involvement, PIC or
consultation with IPLCs. She had assumed that the proposal had enjoyed support. In fact,
some Member States had commented that if IPLCs were in the text, the words “where
appropriate” could be included, because the conditions and contexts in different countries were
diverse. She expected to see that reflected in the text. She hoped it was merely an oversight.

49. The Delegation of Nigeria would continue to study that text and consult at the regional
level. It suggested, under Article 5, Alt 2, paragraph (c), replacing the very last word “diffusion”
with “utilization”. It made that observation without prejudice to its overall assessment of whether
it wanted to proceed with the reincarnated Alt 2.

50. The Delegation of the Islamic Republic of Iran said the work-in-progress document
captured the main topics and issues raised during the consultations. It had been supportive of
the approach undertaken by the Facilitators to reduce the number of alternatives and produce
two different alternatives for each article, which reflected the main different perspectives of
Member States. Regarding exceptions and limitations, it preferred Alt 1, but another alternative
which had been discussed extensively was to develop a compromise alternative, in line with the
proposal made by the Chair. It suggested producing that additional alternative in Rev. 1 for the
consideration of Member States. It would be a welcome inclusion to bridge the current gaps.

51. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that,
without having studied the document in thorough tail and without having been able to consult
with its Member States, it could work on the basis of that document, subject to further
clarifications, discussions and comments.

52. The Delegation of the USA recalled that during the informals, it had supported Alt 2 of
Article 9 with the modification of paragraph 9.6 to improve readability and clarity. The
Facilitators had subsequently deleted paragraph 9.4 of Alt 2. That was an important part of Alt
2 and it would prefer to have that paragraph reinserted. In paragraph 9.6, the Facilitators had
omitted the word “protected” before “traditional knowledge” and that was a very important word
because that differentiated the TK as subject to protection under that instrument from the broad
set of TK that fell within the definition of TK in that draft instrument. The word “protected” should
be reinserted in the first line of Article 9.6 in paragraphs (a), (b) and (c). With respect to Article
5, it had proposed a new alternative that would take the criteria for eligibility and incorporate that
into the scope and conditions of protection. That would narrow the gaps by simplifying the text
and eliminating redundancy. It reread that language that was proposed the day before so that it
might be included in the text. It read as follows: “Where traditional knowledge is distinctly
associated with the cultural heritage of beneficiaries as defined in Article 4 and created,
generated, developed, maintained, and shared collectively as well as transmitted from
generation to generation for a term as has been determined by each Member State but not less
than for 50 years or a period of five generations, traditional knowledge should be protected
according to the scope and conditions below: 1. Where the protected traditional knowledge is
secret, whether or not it is sacred, Member States should encourage that (a) beneficiaries that
directly communicate traditional knowledge to users have the possibility under national law to
maintain, control, use, develop, authorize or prevent access to and use/utilization of their
protected traditional knowledge and receive a fair and equitable share of benefits arising from
its use by said users; (b) users identify clearly discernible holders of said protected traditional
knowledge and use the knowledge in a manner that respects the cultural norms and practices of
the beneficiaries. 2. Where the protected traditional knowledge is narrowly diffused, whether or
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not it is sacred, Member States should encourage the best practice that (a) beneficiaries that
directly communicate the protected traditional knowledge to users receive a fair and equitable
share of the benefits arising from its use by said users and; (b) users identify clearly discernible
holders of the protected traditional knowledge when using said traditional knowledge and use
the knowledge in a manner that respects the cultural norms and practices of the beneficiaries.
3. Member States should use best endeavors to achieve and preserve traditional knowledge
that is widely diffused.” In the TCEs text, it took note with some disappointment that in Alt 3 of
Article 5, Option 1 had been deleted. In that particular option, there were a number of important
elements that were not reflected in the current text, including one option relating to false and
misleading uses of TCEs, which was the subject of a very productive ongoing work stream
within the IGC. As a result, it wished to see it restored into the text. It could continue the
discussion, once those important concepts were preserved in the text.

53. The Delegation of South Africa recalled its interjection in the informals, along with the
Delegation of Nigeria, in support of the Indigenous Caucus, regarding the inclusion of “where
applicable”. It requested that the Indigenous Caucus’s request be considered, based on the
support by the African Group. It supported the principle of having the two streams of work. It
welcomed that document, notwithstanding that it would study it further. It asked clarification
from the Delegation of the USA about introducing more than two options and wondered if that
was narrowing gaps and seeking consensus, or whether Member States were drifting apart. It
asked the Facilitators to condense the options into one workable option with three different
philosophical underpinnings.

54. The Delegation of Indonesia, in keeping with the positive momentum despite the
development of the discussion, reflected that different countries might have different definition