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1. Convened by the Director General of the World Intellectual Property Organization (“WIPO”), the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (“the Committee” or “the IGC”) held its Thirty-Eighth Session (“IGC 38”) in Geneva, from December 10 to 14, 2018.  

2. The following States were represented:  Albania, Algeria, Argentina, Armenia, Australia, Austria, Azerbaijan, Belarus, Bolivia (Plurinational State of), Brazil, Burkina Faso, Burundi, Cameroon, Canada, Chile, China, Colombia, Côte D’Ivoire, Czech Republic, Democratic People’s Republic of Korea, Denmark, Egypt, El Salvador, Ecuador, Finland, Former Yugoslav Republic of Macedonia, France, Germany, Ghana, Guatemala, Honduras, Holy See, Hungary, India, Indonesia, Iran (Islamic Republic of), Israel, Italy, Jamaica, Japan, Kazakhstan, Kenya, Lebanon, Lithuania, Malaysia, Malawi, Mexico, Morocco, Myanmar, Nepal, Netherlands, Nicaragua, Niger, Nigeria, Oman, Pakistan, Panama, Peru, Philippines, Portugal, Republic of Korea, Romania, Russian Federation, Saudi Arabia, Senegal, Seychelles, Slovakia, South Africa, Spain, Sudan, Sri Lanka, Sweden, Switzerland, Thailand, Trinidad and Tobago, Turkey, Uganda, Ukraine, United Kingdom, United States of America, Uruguay, Venezuela (Bolivarian Republic of) and Zimbabwe (84).  The European Union (“the EU”) and its Member States were also represented as a member of the Committee.

3. The Permanent Observer Mission of Palestine participated in the meeting in an observer capacity.  

4. The following intergovernmental organizations (“IGOs”) took part as observers:  Patent Office of the Cooperation Council for the Arab States of the Gulf (GCC Patent Office);  and South Centre (SC) (2).

5. Representatives of the following non-governmental organizations (“NGOs”) took part as observers:  Asia Indigenous Peoples Pact (AIPP);  Centre for International Governance Innovation (CIGI);  Centro de Estudios Multidisplinarios – Aymara (CEM-Aymara);  Civil Society Coalition (CSC);  Comisión Jurídica para el Autodesarrollo de los Pueblos Originarios Andinos (CAPAJ);  CropLife International (CROPLIFE);  France Freedoms - Danielle Mitterrand Foundation;  Health and Environment Program (HEP);  Indian Movement - Tupaj Amaru;  Indigenous Peoples’ Center for Documentation, Research and Information (DoCip);  Indigenous World Association (IWA);  International Committee for the Indians of the Americas (Incomindios);  International Indian Treaty Council;  International Trademark Association (INTA);  Korea Invention Promotion Association (KIPA);  MALOCA Internationale;  Métis National Council (MNC);  Motion Picture Association (MPA);  Native American Rights Fund (NARF);  Tebtebba Foundation - Indigenous Peoples’ International Centre for Policy Research and Education;  Tulalip Tribes of Washington Governmental Affairs Department;  and World Trade Institute (WTI) (22).

6. The list of participants is annexed to this report.  

7. Document WIPO/GRTKF/IC/38/INF/2 Rev. provided an overview of the documents distributed for IGC 38.

8. The Secretariat noted the interventions made, and the proceedings of the session were communicated and recorded on webcast.  This report summarizes the discussions and provides the essence of interventions, without reflecting all the observations made in detail or necessarily following the chronological order of interventions.

9. Mr. Wend Wendland of WIPO was Secretary to IGC 38.

AGENDA ITEM 1:  OPENING OF THE SESSION

10. The IGC Chair, Mr. Ian Goss, opened the session.  He thanked the Vice-Chairs, Mr. Jukka Liedes and Mr. Faizal Chery Sidharta, for their advice and their assistance.  They were a team and discussed regularly.  He thanked the Secretariat who worked tirelessly behind the scenes to ensure the meetings operated efficiently and effectively.  He had consulted with Regional Coordinators (“RCs”) in advance of the session, and he thanked them for their continuing support and constructive guidance.  Over the past 18 months, he had been very appreciative of their efforts to avoid process debates.  He hoped that the IGC could continue in that constructive atmosphere throughout IGC 38.  IGC 38, as previous sessions, was on live webcast on the WIPO website, which further improved openness and inclusiveness.  All participants were required to comply with the WIPO General Rules of Procedure.  The meeting was to be conducted in a spirit of constructive debate, in which all participants were to take part with due respect for the order, fairness and decorum that governed the meeting.  As the Chair, he had the right to call any person to order based on the WIPO General Rules of Procedure and the usual rules of good conduct or whose statements were not specifically relevant to the issues.  Under Agenda Item 2, opening statements of up to three minutes would be allowed by regional groups, the EU, the Like-Minded Countries (“the LMCs”) and the Indigenous Caucus.  Any other statements could be handed to the Secretariat in writing or sent by email to grtkf@wipo.int.  Those would be reflected in the report as in past sessions.  Observer statements and proposals would be interspersed with Member States’ statements as in the past.  Member States and observers were strongly encouraged to interact with each other informally, as that increased the chances that Member States would be aware of and perhaps support observers’ proposals.  He acknowledged the importance and value of the indigenous representatives as well as other key stakeholders, such as representatives of industry and civil society, with whom he intended to meet during the week.  The IGC should reach an agreed decision on each agenda item as it went along.  Each decision would be gaveled at the end of each agenda item.  On Friday, December 14, the decisions as already agreed would be circulated or read out again for formal confirmation by the IGC.  The report of IGC 38 would be prepared after the session and circulated to all delegations for comments.  It would be presented in all six languages for adoption at IGC 39 in March 2019.  

AGENDA ITEM 2:  ADOPTION OF THE AGENDA

Decision on Agenda Item 2:

11. The Chair submitted the draft agenda circulated as WIPO/GRTKF/IC/38/1 Prov. 3 for adoption and it was adopted.  

12. The Chair opened the floor for opening statements.  [Note from the Secretariat:  Many delegations which took the floor for the first time congratulated and thanked the Chair, the Vice-Chairs and the Secretariat and expressed their gratitude for the preparation of the session and of the documents.] 

13. The Delegation of Indonesia, speaking on behalf of the Asia and the Pacific Group (“APG”), supported the working methodology and the work program proposed by the Chair.  It conveyed its appreciation for the Information Note prepared by the Chair.  It had studied the Chair’s Information Note, which summarized the work undertaken by the IGC on traditional knowledge (“TK”) and traditional cultural expressions (“TCEs”) since the text-based negotiations had begun in 2010.  With regards to the draft articles on TK and TCEs, it favored the discussion on the core issues in order to arrive at common landing zones, namely on the issues of objectives, beneficiaries, subject matter, scope of protection, and exceptions and limitations.  How to define TK and TCEs would lay down the foundation of the IGC’s work.  Most of the members of the APG believed that the definition of TK and TCEs should be inclusive and capture the unique characteristics of TK and TCEs.  Furthermore, there should be a comprehensive definition that did not require separate eligibility criteria.  Most of the group’s members were also in favor of a differential level of protection for TK and TCEs, and such an approach offered an opportunity to reflect the balance referred to in the IGC’s mandate and the relationship with the public domain, as well as the balance in the rights and interests of owners, users, and the wider public interest.  However, some members were in a different position.  Establishing the level of rights based on the characteristics of the TK or TCEs could be a way forward towards narrowing existing gaps, with the ultimate objective of reaching an agreement on international instruments which would ensure the balanced and effective protection of TK and TCEs, in addition to the protection of genetic resources (“GRs”) and associated TK.  On the issue of beneficiaries, it agreed that the main beneficiaries of the instrument were indigenous peoples and local communities (“IPLCs”).  Some members of the APG had a different position, however most of the members were of the view that it was pertinent to address the role of other beneficiaries in accordance with national law, as there were certain circumstances in which TK or TCEs could not be specifically attributable to a particular IPLC.  On the issue of the scope of the protection, most of the members of the APG were in favor of providing maximal possible protection for TK and TCEs, depending on the nature of the characteristics of the TK and TCEs.  However, some members had a different position.  On exceptions and limitations, it was of fundamental importance to ensure that the provisions be considered in a balanced way between the specific situations of each Member State and the substantive interests of TK and TCE holders.  Given differing national circumstances, there should be flexibility for Member States to decide on appropriate limitations and exceptions.  Some members had a different position, however most of the members of the APG believed that there was a need for a legally binding instrument(s) providing effective protection to GRs, TK and TCEs.  It welcomed the 2018 General Assembly (“GA”) decision that called upon members to reaffirm their commitment to the IGC’s mandate and to expedite its work in the achievement of the IGC’s objective as laid out in the mandate.  It looked forward to a fruitful session towards a positive direction for all.  It assured of its full support and cooperation in rendering IGC 38 a success.  It remained committed to engaging constructively in negotiating a mutually acceptable outcome.  It was hopeful that the discussions at IGC 38 would lead to visible progress in the work of the IGC.

14. The Delegation of El Salvador, speaking on behalf of the Group of Latin American and Caribbean Countries (“GRULAC”), reiterated its interest in advancing the work of the IGC, with a view to obtaining effective and balanced protection of GRs, TK and TCEs, as reflected in the IGC’s mandate.  It thanked the experts of the Ad Hoc Expert Group and trusted that the results of their work would be an important input for the discussions at IGC 38.  It looked forward to the report of the Ad Hoc Expert Group, as well as the results of the contact groups that the Chair might wish to establish.  It expressed its confidence in the facilitators, as well as its gratitude for their effort and dedication to capture the essence of the debates and translate it into written form, which had been a task, as in the previous sessions, representing an important challenge, given the complexity of addressing two subject matters in the same session.  It called on all delegations to dedicate themselves to working with an attitude of openness and flexibility, to achieve rapprochement on cross-cutting issues in both topics and thus leave solid foundations for discussions of the particularities of each of the themes, in order to achieve a text that represented a balance between the interests of TK and TCE users and holders.  It thanked IPLCs for their participation in the IGC, who contributed in an important way with information about their experiences and their points of view, despite the difficulties and the pace at which the work evolved.  It called upon Member States to make contributions to the Voluntary Fund.  It hoped that IGC 38 would be productive and assured of its best disposition to achieve that.

15. The Delegation of Morocco, speaking on behalf of the African Group, said that TK and TCEs had, for a long time, enriched and assisted communities and nations throughout the world and contributed to their autonomy.  It recalled the importance of those efforts, as seen through its proactive and constructive commitment to the debates throughout the sessions.  The IP regime did not provide sufficient protection to those assets.  The absence of legally binding instruments allowed continued misappropriation, and contributed to an imbalance in the global IP system.  It wished to improve, enrich and strengthen the transparency of the current IP system and make it more inclusive, to ensure protection for GRs, TCEs and TK.  It was happy to see the recommendations taken by the 2018 GA, taking into account the progress achieved and reaffirming the commitment of all IGC members to accelerating the IGC’s work to reach an agreement on one or several legal instruments.  Therefore, by the end of the biennium, the IGC would have to conclude its long-standing work and convene a diplomatic conference.  The draft articles on TK and TCEs had cross-cutting issues and the Chair’s Information Note was a useful contribution.  It hoped that the discussion on cross-cutting issues would help achieve coherence in dealing with similar concepts.  The African Group was open to a process that would guarantee that the text on both issues could progress and reach significant and sufficient maturity, with a view to concluding the work and convening a diplomatic conference.  It awaited with interest the report on the Ad Hoc Expert Group and hoped that the results would contribute to the discussion underway.  The Ad Hoc Expert Group and the contact groups should accelerate the IGC’s work on the basis of the mandate.  Any proposal for a study or recommendation which was not in line with the IGC’s mandate took the IGC further from its objective and minimized the work already accomplished.  Therefore, it invited all Member States to use the precious time to conclude the Draft Articles under negotiation.  The principles of pragmatism, constructive commitment and flexibility should prevail during the three remaining sessions of the biennium.  It hoped that Member States could ensure their commitment, guaranteeing that the IGC would not go backwards, and that the work to be accomplished in the remaining sessions would allow to finally reach an agreement.  It was necessary to ensure that the IGC was openly committed to complying with its mandate and ensuring the convening of a diplomatic conference.  The IGC had to find an appropriate mechanism to allow the participation of IPLCs because they were very important in legitimizing the IGC’s work.  It hoped that IGC 38 would be successful and productive. 

16. The Delegation of Lithuania, speaking on behalf of the Central European and Baltic States Group (“CEBS Group”), looked forward to hearing the report of the Ad Hoc Expert Group.  It appreciated the hard work of the Facilitators who had prepared the Rev. 2 documents based on the discussions at IGC 37 (documents WIPO/GRTKF/IC/38/4 and WIPO/GRTKF/IC/38/5).  Those documents formed the basis of the debates at IGC 38.  It attached great importance to well-balanced IP regimes, which stimulated innovation and creativity and therefore supported economic and social development as well as the welfare of all groups of population.  It favored an evidence-based approach, as it was important to draw lessons from the most recent experiences in various Member States while elaborating their existing national legislation and measures for protecting TK and TCEs.  Such crucial aspects as legal certainty and economic, social and cultural impacts should be carefully considered before reaching an agreement on any particular outcome.  It thanked the Delegation of the EU, on behalf of the EU and its Member States, for its proposals for studies relating to TK and TCEs (documents WIPO/GRTKF/IC/37/10 and WIPO/GRTKF/IC/37/11).  It supported those proposals.  It welcomed continuous engagement of IPLCs as well as of other stakeholders in the work of the IGC and would pay the greatest attention to their contributions to the discussion.  It deeply regretted that the WIPO Voluntary Fund had only been able to finance partially one applicant for IGC 38 and hoped that the Voluntary Fund would be replenished soon.  It would engage in a positive, constructive and realistic manner in the work ahead.  However, it reiterated the crucial importance of transparent and inclusive working methods with a view to achieving an outcome acceptable to all delegations. 

17. The Delegation of Canada, speaking on behalf of Group B, said it was confident that the IGC would continue to make progress under the Chair’s leadership at IGC 38.  It acknowledged the progress made by the IGC during the mandate on GRs, TK and TCEs.  It also noted that more work needed to be done to narrow existing gaps, with a view to reaching a common understanding on core issues.  The protection relating to GRs, TK and TCEs should be designed in a manner that both supported innovation and creativity and recognized the unique nature and importance of those three subjects.  It was critical that the IGC continue its work consistent with its mandate and make meaningful advancements, being guided by sound working methods, supported by an evidence-based and inclusive approach that took into account the contributions of all Member States.  Negotiations should include discussion of the broader context and of the practical application and implications of proposed protection for GRs, TK and TCEs, including Member States’ experiences.  In that regard, it thanked the Ad Hoc Expert Group for its work, and looked forward to the report of the co-chairs under Agenda Item 7.  While it was up to the Member States to decide on how to use the outcomes, the report would remain a useful source of information on the issues under discussion.  It looked forward to the active participation of IPLCs as well as other stakeholders.  It acknowledged their valuable and essential contribution to the IGC’s work.  It was deeply concerned that the WIPO Voluntary Fund had only been able to finance partially one applicant for IGC 38.  It remained hopeful that the Voluntary Fund would be replenished soon.  It remained committed to contributing constructively toward achieving a mutually acceptable outcome.

18. The Delegation of China was pleased to participate in IGC 38.  Under the Chair’s leadership and with the efforts of all parties, IGC 38 would achieve positive results.  It had always supported the IGC’s work.  It hoped that substantive results would be achieved as soon as possible to create a binding international instrument.  It supported the methodology and program proposed by the Chair.  It was ready to further discuss the pending cross-cutting issues.  It would be active and pragmatic in the discussions and appealed to all parties to make common efforts, stay focused on the concerns and reduce the differences to arrive at relevant international instruments as soon as possible for the protection of GRs, TK and TCEs.

19. The Delegation of Indonesia, speaking on behalf of the LMCs, assured of its full support and cooperation in rendering IGC 38 a success.  TK and TCEs were products of human minds and ideas that interacted with culture and society that deserved protection.  It was in line with WIPO’s mission to create a fair and balanced global IP system for everyone, including IPLCs, as well as national culture and expressions that were unique and close to the character and identity of a nation.  Unfortunately, the vast wealth of TK and TCEs had sometimes been used without authorization or without any benefit-sharing.  Therefore, it was time for the IGC to make progress and finalize the two texts at IGC 38.  Regarding the draft articles on TK and TCEs, the discussion should focus on the most important aspects.  The IGC needed to minimize distractions and use its valuable time efficiently by not prolonging discussions on issues where positions were already well laid out and understood by all IGC members.  On the issue of beneficiaries, there was no dispute that the main beneficiaries were IPLCs.  However, there were certain circumstances in which TK and TCEs could not be specifically attributable to a particular IPLC.  That usually occurred when TK and TCEs were not specifically attributable or confined to an IPLC or it was not possible to identify the community that had generated them.  Under those circumstances, it hoped to forge a solution.  Furthermore, the discussion on beneficiaries was closely related to the administration of rights.  To reach a common understanding regarding beneficiaries, the discussion on administration of rights was of paramount importance.  With regard to the scope of protection, there seemed to be converging views that emphasized the need for the economic and moral interests of the beneficiaries.  For that purpose, determining a standard on certain levels of protection that accommodated the rights granted for each TK and TCEs would ensure achieving protection and promotion. Protection should consider the nature of the rights and the level of diffusion of the TK or TCE.  It invited the IGC to consider the practical value of establishing the level of rights as determined by the character of the TK or TCE in question and the character of their use.  Establishing the level of rights provided an opportunity to find convergence on core elements, namely subject matter, beneficiaries, scope of protection and exceptions and limitations.  In that regard, it recommended continuing the discussion on that particular cross-cutting issue.  The issue facing the IGC was an important issue, not only for all Member States, but more importantly for IPLCs who had developed and generated tradition-based knowledge and innovation long before the modern IP system had first been established.  They had the rights to maintain, control, protect and develop IP over their cultural heritage.  The IGC had to push for a greater recognition for both economic and moral rights of traditional and cultural heritage, including GRs, TK and TCEs.  Substantial progress had been made within the IGC, noting the significant progress regarding GRs and TK associated with GRs at IGCs 35 and 36 and regarding TK and TCEs at IGC 37.  It welcomed the 2018 GA decision that called upon members to reaffirm their commitment to the IGC’s mandate and to expedite its work in the achievement of the IGC’s objective as laid out in the mandate.  It was confident that IGC 38 and future sessions would yield progress towards the achievement of the IGC’s objectives.  It highlighted the importance of the participation of IPLCs in the IGC’s work, noting that the WIPO Voluntary Fund was depleted.  It hoped that Member States would consider contributing to the Voluntary Fund, and hoped that the IGC would consider alternative funding arrangements.  Noting the importance of effective protection for GRs, TK and TCEs, the IGC should move towards taking the next step of convening a diplomatic conference with a view to adopting a legally binding instrument(s) providing effective protection of GRs, TK and TCEs.  At the conclusion of IGC 38, the IGC would have completed two-thirds of its work program approved under the mandate for 2018/2019 biennium.  With a spirit of constructive commitment to progress, the IGC could soon reach the finish line.  It expressed its confidence in the Chair and Vice-Chairs in guiding the discussion to enable progress at IGC 38.

20. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that in accordance with the decisions adopted at IGC 37, the EU had nominated two experts to participate in their personal capacity in the Ad Hoc Expert Group.  They had actively contributed to discussions.  It looked forward to hearing the report from the co-chairs.  IGC 37 had been the first of four consecutive IGC sessions to discuss TK and TCEs under the mandate.  It had focused on addressing unresolved and cross-cutting issues and considering options for a draft legal instrument(s).  It believed that the IGC had made some progress as reflected in the Rev. 2 documents prepared by the Facilitators (documents WIPO/GRTKF/IC/38/4 and WIPO/GRTKF/IC/38/5).  It thanked the Chair for his helpful Information Note for IGC 38.  Regarding the methodology, transparency and inclusiveness remained a necessity.  It welcomed that the mandate placed the evidence-based approach at the heart of its methodology.  It looked forward to using the various possibilities provided for in the mandate in that context.  In particular, it had previously submitted two proposals (documents WIPO/GRTKF/IC/37/10 and WIPO/GRTKF/IC/37/11) for the IGC to consider.  It was crucial to have mutual understanding about how the IP system could, or could not, assist in serving the interests of the holders of TK and TCEs.  It looked forward to participating constructively in discussions on TK and TCEs at IGC 38.

21. The representative of NARF, speaking on behalf of the Indigenous Caucus, stated that Member States had to recognize the rights in the United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”), the International Labour Organization Convention No. 169 (“ILO 169 Convention”), and other instruments of international, domestic, and indigenous law, as well as indigenous customary law.  Under those, indigenous peoples enjoyed legal peoplehood, self-determination, and the right to maintain indigenous cosmologies, spirituality and lifeways.  He called upon Member States to honor their obligations to recognize and respect indigenous peoples’ rights.  The respect of UNDRIP and the Charter of the United Nations in upcoming negotiations was fundamental for the process to continue.  Concerning the TK and TCE draft texts, he welcomed the discussion on the relationship between the substantive articles and the work being done on definitions.  He noted that definitions of some terms might not be necessary or appropriate.  He questioned whether eligibility criteria needed to be set out in definitions or separately, as they might be defined by the scope of protection.  Establishing a particular number of years since origin as an eligibility criterion was a negotiating dead end.  Requiring 50 years before TK and TCEs could be protected would result in the lack of protection of TK and TCEs during that period.  Anyone who wanted to exploit or use TK or TCEs should be required to use due diligence to discover potential owners and engage in free, prior, and informed consent (“FPIC”) to determine whether they could legally access and use the TK and TCEs.  While possibly there might be forms of TK and TCEs that might be amenable to treatment through a tiered approach, for indigenous peoples the current criteria as set out did not adequately address their rights.  Much TK and many TCEs had been taken from them historically and economically without their FPIC.  What mattered was not how widely available TK and TCEs were, but their sacred nature, violations of their spiritual and cultural beliefs, and the harms that they suffered from, as they defined and experienced them.  Any tiered approach had to respect indigenous peoples’ laws, traditions and customs, as set out in Article 31 of UNDRIP.  They had the right to petition for the return of their secret, sacred, spiritual and other culturally sensitive TK and TCEs.  TK and TCEs did not exist primarily as a means to serve the IP system – their purpose was to holistically serve political, economic, cultural, ritual, ceremonial, spiritual, sacred and other purposes of indigenous peoples.  The legitimacy and lawfulness of the IGC process depended on the FPIC of indigenous peoples.  He continued to call upon Member States and WIPO to support the Voluntary Fund, which was depleted, in order to ensure continued participation of indigenous peoples.  He thanked those that had contributed in the past.  The days in which indigenous peoples’ fundamental rights were negotiated without their full consent had to be a thing of the past.  He looked forward to a productive set of negotiations. 

22. [Note from the Secretariat: the following opening statements were submitted to the Secretariat in writing only.]  The Delegation of India said that India was a country rich in TK, a large part of which was widely spread throughout the country and which might or might not be confined to a particular community and might subsist in codified, oral or others forms.  India had a heritage of traditional medicinal knowledge, which not only had a commercial and economic value but also had an immense social and cultural value.  There was an urgent need to protect such types of knowledge from misappropriation and to provide space and an environment for the dynamic development of TK for the benefit of custodians of such types of knowledge and other members of the society.  India was among the hundreds of countries affected by misappropriation and biopiracy.  The Delegation supported an early finalization of international legal instruments on GRs, TK and TCEs.  The absence of such a legally binding instrument(s) had allowed the continued misappropriation of GRs and TK and biopiracy thereby resulting in an imbalance of the global IP system.  India had developed a Traditional Knowledge Digital Library (TKDL) which had been a pioneering initiative in providing defensive protection to India’s TK specifically related to traditional medicinal knowledge.  In all those cases, IPLCs could not be distinctly identified as the holders of TK.  There was a need to recognize the important role played by national authorities as the trustee of TK where IPLCs could not be identified and therefore it was essential to recognize nations/sates as one of the beneficiaries.  Appropriate moral and economic rights must be ensured for freely available TK, which had immense commercial value and was vulnerable for misappropriation.  It supported the positions of the APG and of the LMCs and favored discussions based on the core issues in order to achieve a common approach on the issues of objectives, disclosure requirements, access and benefit‑sharing (“ABS”) and defensive measures.  It was hopeful that the discussions at IGC 38 would lead to visible progress.  It hoped that IGC 38 would be successful in achieving key deliverables to open the possibility for convening a diplomatic conference.  Flexibility and political will were critically important for engagement to make the IGC a success.  It would actively and constructively participate in the deliberations of the IGC and make constructive interventions as warranted.  It looked forward to a fruitful meeting. 

23. The Delegation of Nigeria aligned itself with the statement delivered by the Delegation of Morocco, on behalf of the African Group.  It was committed to working together with all stakeholders to ensure that the IGC would build upon the progress made in the textual work of the past session.  As IGC 38 was the second deliberation on TK and TCEs in the biennium, it was an opportunity to further bridge the gaps on those conceptual issues that had posed immense difficulties in the course of the negotiations.  It was critical that flexible and pragmatic approaches, including a willingness to explore the scope of protection as envisioned in the concept of tiered approach (differentiated option), was considered in an open-minded manner, with a view to filling any gaps that may be identified.  It also recognized the importance of reaching a better understanding of the subject matters – TK and TCEs.  It would be helpful to appreciate the unique nature of those subject matters, as well as the beneficiaries.  Furthermore, it was important to explore how the framework for the protection of TK and TCEs related to the imperative for a sui generis approach in the work of the IGC.  Recognizing the importance of seeking an international legal instrument that would protect TK and TCEs, it emphasized the need to focus on closing existing gaps.  It encouraged the flexibility and good faith of all participants to enable the IGC to reach agreement on such an instrument(s) that would enhance the contributions of the holders of such knowledge, protect and preserve their knowledge systems, as well as advance the course of innovation and the fair and equitable sharing of associated benefits.  It supported the value of Ad Hoc Expert Groups to the progress of negotiations in the IGC as a methodological strategy.  It appreciated the work done by the Ad Hoc Expert Group for IGC 38, and looked forward to the report to assist in reaching understanding and achieving progress in the negotiations that would follow.  Finally, it emphasized the importance of IGC 38 and the opportunity it presented for the delegations to demonstrate concrete and meaningful outcomes from the collective deliberations under the 2018/2019 biennium, which only had two sessions left.  It hoped that at the end of IGC 38, the IGC would have recorded sufficient progress on TK and TCEs, as done in the GRs text.  Such an outcome would enable the IGC to prepare the ground for making meaningful recommendation(s) to the 2019 GA on an international instrument(s) for the effective protection of GRs, TK and TCEs.  

24. The Delegation of Japan stated that the IGC had made good progress thus far under the work program.  Nevertheless, even after many years of discussion, the IGC had not been able to find a common understanding on the fundamental issues, namely, objectives, beneficiaries, subject matter, and definition of misappropriation.  In addition, many gaps still remained in terms of the Member States’ understanding of those issues.  Sharing domestic experiences and practices was useful for everyone to gain a better understanding of those issues.  In fact, the IGC had held valuable discussions in the past sessions based on interventions by some Member States.  It was critical for the IGC to hold discussions using sound working methods, supported by an evidence-based and inclusive approach that took into account the contributions of all Member States.  Regarding TK, IGC 38 should focus on finding the importance of preventing the erroneous granting of patents.  That could be done by establishing and utilizing databases stored with non-secret TK.  In that context, the Delegation of Japan, together with the Delegations of Canada, the Republic of Korea and the United States of America (“USA”), had re-submitted the document entitled “Joint Recommendation on the Use of Databases for the Defensive Protection of Genetic Resources and Traditional Knowledge Associated with Genetic Resources”.  The discussion on that recommendation could complement and even facilitate the text-based negotiations.  The IGC needed to reach a common understanding on the definitions of TK and TCEs first, before starting negotiating the texts.  To reach that goal, it was crucial to gather concrete examples of relevant national laws and to know the ways and effect of implementing them and the actual impact that they would have on each TK.  It had co-sponsored document WIPO/GRTKF/IC/38/13, and also supported the spirit shown by the Delegation of the USA in document WIPO/GRTKF/IC/38/14.  It was ready to engage in work at IGC 38 with a constructive spirit. 

AGENDA ITEM 3:  ADOPTION OF THE REPORT OF THE Thirty-sixth SESSION

25. The Chair referred to the draft report of IGC 36 and recalled that it was not a verbatim report, and it summarized the discussion without reflecting all the observations in detail.  Any intervention under this item had to be solely related to submissions made at and the report of IGC 36.

Decision on Agenda Item 3:

26. The Chair submitted the draft report of the Thirty-Sixth Session of the Committee (WIPO/GRTKF/IC/36/11 Prov. 2) for adoption and it was adopted.

AGENDA ITEM 4:  ADOPTION OF THE REPORT OF THE Thirty-Seventh SESSION

27. The Chair referred to the draft report of IGC 37 and recalled that it was not a verbatim report, and it summarized the discussion without reflecting all the observations in detail.  Any intervention under this item had to be solely related to submissions made at and the report of IGC 37.

Decision on Agenda Item 4:

28. The Chair submitted the draft report of the Thirty-Seventh Session of the Committee (WIPO/GRTKF/IC/37/17 Prov. 2) for adoption and it was adopted.

AGENDA ITEM 5:  ACCREDITATION OF CERTAIN ORGANIZATIONS

Decision on Agenda Item 5:

29. The Committee unanimously approved the accreditation of the following three organizations as ad hoc observers:  Association pour la défense des droits des malades mentaux (A.D.D.M.M);  Association pour la promotion des droits humains et le développement (APDHD);  and Wakatū Incorporation.


AGENDA ITEM 6:  PARTICIPATION OF INDIGENOUS AND LOCAL COMMUNITIES

30. The Chair recalled that the Voluntary Fund was depleted and recalled the decision of the 2018 GA, representing the importance of the participation of IPLCs in the work of the IGC and encouraging Member States to consider contributing to the Voluntary Fund and to consider other alternative funding arrangements.  He called upon delegates to consult internally and contribute to the Voluntary Fund.  The importance of the Voluntary Fund went to the credibility of the IGC, which had committed itself to supporting indigenous participation.  The decision of the 2018 GA indicated that the IGC could potentially look at other mechanisms to contribute to the Voluntary Fund.  In the past, a small number of countries had contributed regularly.  It was time for other Member States to contribute.  He drew attention to document WIPO/GRTKF/IC/38/INF/4, which provided information on the current state of contributions and applications for support, and document WIPO/GRTKF/IC/38/3 Rev., which concerned the appointment of members of the Advisory Board.  He requested the Vice-Chair, Mr. Chery Faizal Sidharta, to take the responsibility of chairing the Advisory Board.  The outcomes of the Advisory Board’s deliberations would be reported in document WIPO/GRTKF/IC/38/INF/6.

31. The representative of Tupaj Amaru stated that there was no UN regulation or procedure to exclude certain participants from a meeting.  For many years, he had been defending the rights of indigenous peoples in WIPO, but had never received any funding from the Voluntary Fund. 

32. [Note from the Secretariat]:  The Indigenous Panel at IGC 38 addressed the following topic:  “Indigenous Peoples’ and Local Communities’ Perspectives on Gaps in the Intellectual Property Protection of Traditional Knowledge and Traditional Cultural Expressions: Examples and Proposed Solutions”.  The three panelists were:  Mr. Elifuraha Laltaika, Executive Director, Law and Advocacy for Pastoralists, Tanzania;  Ms. June L. Lorenzo, Member, International Indian Treaty Council, USA;  and Mr. Q”apaj Conde Choque, Aymar lawyer, Centro de Estudios Multidisplinarios – Aymara, Plurinational State of Bolivia.  The Chair of the Panel was Mr. Frank Ettawageshik, Executive Director, NARF, USA.  The presentations were made according to the program (WIPO/GRTKF/IC/38/INF/5) and are available on the TK website as received.  The Chair of the Panel submitted a written report on the Panel to the WIPO Secretariat which is reproduced, as summarized, below:  

“The first panelist, Mr. Elifuraha Laltaika, is an expert member of the United Nations Permanent Forum on the Rights of Indigenous Peoples.  He is the Executive Director for Law and Advocacy for Pastoralists and is a law lecturer at the Tumaini University Makurmia, Tanzania. 

Mr. Laltaika stressed that TK and TCEs could not be separated from the rights of Indigenous Peoples.  These rights are expressed within the UNDRIP.  FPIC and benefit‑sharing must be a part of all discussions on TK and TCEs.  He concluded by noting the necessity of full and effective participation in decision‑making related to TK and TCEs.

Ms. June Lorenzo, the second panelist, is a lawyer, living and working in her home community of Laguna Pueblo.  She advocates in tribal and domestic courts, as well as before legislative and international human rights bodies. 

Ms. Lorenzo presented on the Zia Pueblo sun symbol and how it was inappropriately taken from the pueblo and subsequently became the symbol on the flag of the State of New Mexico.  

She explained how the concept of ‘public domain’ was often in direct conflict with indigenous world views in regards to a sharing of knowledge.  She noted seven distinct legal traditions in the world:  Chthonic, Talmudic, Civil, Islamic, Asian, Hindu and Common Law.  This was to demonstrate that indigenous law should be considered among these others when working with indigenous rights.

The Zia sun symbol was taken illegally under Zia Pueblo Indigenous Law and had now been registered by the State of New Mexico whose rights were considered superior to Zia Pueblo law under the USA legal system.  This was a prime example of the issues that the WIPO IGC process was trying to resolve.

The final panelist, Mr. Q’apaj Conde Choque, is an Aymar lawyer from the Plurinational State of Bolivia and is currently a part of Centro de Estudios Multidispinarios – Aymara, an indigenous institution which supports indigenous authorities, conducts training programs and provides legal support regarding indigenous peoples’ rights.

Mr. Choque spoke of how the UNDRIP emphasized no new rights but rather put human rights in context for Indigenous Peoples.  He also emphasized the role of Article 31 of the UNDRIP for understanding the meaning of protection of TK and TCEs, which was not reflected in existing protection of the IP systems.  He believed that protection in this context had three dimensions:  positive, preventive and reparative.  Any discussion on the issue, including the tiered approach or eventual eligibility criteria, should take these characteristics of protection into consideration.

A brief question and answer period followed the panelists’ presentations.”

33. [Note from the Secretariat]:  The Advisory Board of the WIPO Voluntary Fund met on December 12, 2018 to select and nominate a number of participants representing IPLCs to receive funding for their participation at the next session of the IGC.  The Board’s recommendations were reported in document WIPO/GRTKF/IC/38/INF/6 which was issued before the end of the session.

34. The representative of the International Indian Treaty Council, speaking on behalf of the Indigenous Caucus, underscored the need for funding.  She said that at IGC 38, there were no indigenous representatives from Africa, which was a huge continent with millions of indigenous peoples, from the Pacific or from the Arctic.  At a minimum, it was extremely important that all the indigenous regions be represented.  She asked states who had the resources to consider contributing to the Voluntary Fund.  As the process was further along, it was critical to have indigenous representation.  She hoped that states saw the value of indigenous peoples presenting cases of what was happening on the ground.  It would help the process if there was more indigenous representation.

35. The Chair said it would be very important to have a good representation of indigenous observers at IGC 40, when the IGC would make critical decisions and recommendations.  

Decisions on Agenda Item 6:

36. The Committee took note of documents WIPO/GRTKF/IC/38/3 Rev., WIPO/GRTKF/IC/38/INF/4 and WIPO/GRTKF/IC/38/INF/6.

37. The Committee strongly encouraged and called upon members of the Committee and all interested public and private entities to contribute to the WIPO Voluntary Fund for Accredited Indigenous and Local Communities.

38. Recalling the Decisions of the Fiftieth Session of the WIPO General Assembly, the Committee also encouraged members of the Committee to consider other alternative funding arrangements.  

39. The Chair proposed, and the Committee elected by acclamation, the following eight members of the Advisory Board to serve in an individual capacity:  Mr. Kamal Bin Kormin, Assistant Director General, Technical, Science and Technology Department, Intellectual Property Corporation of Malaysia (MyIPO), Ministry of Domestic Trade and Consumer Affairs, Malaysia;  Mr. Q’’apaj Conde Choque, Representative, Centro de Estudios Multidisciplinarios – Aymara (CEM-Aymara), Plurinational State of Bolivia;  Ms. June Lorenzo, Representative, International Indian Treaty Council, United States of America;  Ms. Paola Moreno Latorre, Advisor, Economic, Social and Environmental Affairs Directorate, Ministry of Foreign Affairs, Colombia;  Ms. Susan Noe, Representative, Native American Rights Fund, United States of America;  Ms. Shumikazi Pango, Expert, Ministry of Science and Technology, South Africa;  Ms. Renata Rinkauskiene, Counsellor, Permanent Mission of Lithuania, Geneva;  and Ms. Aurelia Schultz, Counsel, Office of Policy and International Affairs, Copyright Office, United States of America. 

40. The Chair of the Committee nominated Mr. Faizal Chery Sidharta, Vice-Chair of the Committee, to serve as Chair of the Advisory Board.


AGENDA ITEM 7:  Reporting on the Ad Hoc Expert Group on traditional knowledge and traditional cultural expressions

41. The Chair said that, as agreed at IGC 37, an Ad Hoc Expert Group had met on December 9, 2018.  He thanked Ms. Marisella Ouma and Mr. Michael Shapiro for acting as Co‑Chairs of the Ad Hoc Expert Group.  In their capacities as Co-Chairs, they would report on the outcomes and results of the experts’ work, and that report would be included in the report of IGC 38.  They would report the factual outcomes as they saw them from the meeting, after which any of the experts could make comments on what had been reported.  The IGC would not make a decision on the merits of the different outcomes of those discussions, but they were available for Member States to consider in their deliberations.  The contact groups (to be established) would consider some of the key areas discussed in the Ad Hoc Expert Group.  He invited Ms. Ouma and Mr. Shapiro to take the floor. 

42. Ms. Ouma and Mr. Shapiro reported as below:

“Introduction [by Ms. Ouma]
 
The ad hoc expert group convened in Geneva on December 9, 2018.  This was pursuant to the recommendations of the IGC 37, approved by the General Assemblies in 2018.  There were two main issues that were identified by the IGC Chair and Vice-Chairs, following consultations with member countries, for possible discussion by the ad hoc expert group: 
0. Subject Matter of Protection
1. Traditional Knowledge
1. Traditional Cultural Expressions
0. Cross Cutting Issues related to traditional knowledge and traditional cultural expressions
2. Interface between subject matter, criteria for eligibility and scope of protection
2. Scope of protection (including possible “tiered approach”/ “differentiated protection”)

The ad hoc expert group, taking into account the time constraints, narrowed down the discussions based on four hypothetical cases which covered the subject matter of protection, beneficiaries, the tiered approach/differentiated protection, public domain and false and misleading use of traditional knowledge (TK) and traditional cultural expressions (TCEs). 
 
Subject Matter of Protection [by Mr. Shapiro]

The ad hoc expert group first turned to a discussion of subject matter.  The overall goal was to develop a deeper understanding of the subject matter of TK and TCEs.  To facilitate the discussion, two hypothetical case studies were made available to the experts.  The first case study used the example of “tea”, including tea ceremonies, while the second case study used the example of the “longhorn” instrument, including performances using the instrument.  In both hypothetical cases, however, the Co-Chairs observed that the goal was to stimulate a discussion of the boundaries of TK and TCEs to determine specific aspects that might be eligible for protection.  A number of experts pointed out that tea could also be protected as a Genetic Resource (GR), while other experts noted the broader relationship between GR, TK, and TCEs and the possible overlaps in any protection.  As illustrated by both examples, some experts called attention to the existing intellectual property tools available to protect the TK and the TCE in the tea case study (trademarks and geographical indications) and in the longhorn case study (copyrights, trademarks, geographical indications, patents, designs).  The Co-Chairs pointed out that the purpose of the hypotheticals was to focus on TK and TCEs.

The case studies prompted a discussion of the definitions of TK and TCEs, including the meaning of “traditional” and the possible “criteria of eligibility” for protection.  As a threshold for providing protection, some experts emphasized the need to establish a clear link between the TK and the TCEs and the indigenous peoples and local communities associated with a particular TK and/or TCEs.  Noting the wide variety of teas and uses (including recreational, medicinal and ceremonial) that are produced and enjoyed around the world, many experts stressed the importance of establishing clear definitions and eligibility criteria for the protection of TK and TCEs.  However, experts exchanged divergent views on the question of whether eligibility criteria should include “temporal” criteria (whether stated as a number of years or as a number of generations).  Some experts said that protection of TK and TCEs cannot have a time limit because they are held in custody for future generations. Further discussion in the IGC is recommended to clarify how such temporal criteria relate to the period of use of the specific TK or TCEs and to the traditional community associated with the TK and TCEs. Such a discussion could also help to distinguish the temporal dimension of eligibility criteria from the term of protection for the TCEs or TK.

With respect to the beneficiaries of the subject matter, the experts explored the meanings of the phrases “indigenous peoples” and “local communities.”  For some experts the phrase “local communities” was sufficiently clear.  One expert, for example, said the phrase could be used to refer to communities who settle in another place taking their traditional culture with them.  For other experts, however, the phrase lacked the clarity needed in an international instrument, suggesting that additional criteria should be developed to better understand the specific characteristics of local communities.  Further discussion in the IGC is recommended to clarify this issue.  The experts also exchanged views on larger public policy issues that could be implicated by the protection of TK and TCEs.  Offering views from the perspective of independent film producers, one expert noted the need for legal certainty (for example, to facilitate the rights clearance process).  Concerns also were expressed that the protection of TK and TCEs could be misused to diminish the freedom of expression of film producers, other creative industries, and individual artists.  One expert responded that, to the extent that such problems arise, consultations between industry representatives and indigenous peoples and local communities could be helpful to identify and resolve possible problems in advance of production.  Finally, a number of experts observed that certain UNESCO Conventions complement the IGG’s work on the protection of TK and TCEs and encouraged continued cooperation between WIPO and UNESCO on areas of common interest.

Scope of Protection
 
Introduction [by Ms. Ouma]
 
The ad hoc expert group delved into the issue of the scope of protection and, in particular, the ‘tiered approach’ (or ‘differentiated protection’).  The main purpose was to understand the principles behind the proposed approach as well as to ensure that there was clarity as to what was meant by the tiered approach or differentiated protection for TK and TCEs. 
 
The issue of the tiered approach was previously raised at the IGC and embodied in the initial versions of the TCE texts (WIPO/GRTKF/IC/9/4) which differentiated TCEs of particular spiritual or cultural significance from other TCEs.  Over time the discussion has progressed and seeks to create a balance in relation to the protection of TK and TCEs and the notion of public domain.  It was notable that the discussion on the tiered approach/differentiated protection has to take into account the issues of the public domain as well as of the beneficiaries.
 
Public Domain [by Ms. Ouma]
 
The ad hoc expert group discussed the issue of the public domain in the context of the tiered approach.  Some experts expressed the view that the public domain is a construct from the intellectual property system and, as pointed out during the discussions, may not have a corollary in the fields of TK and TCEs as it does not take into account the private domain created for TK and TCEs through customary law and practices.  TK or TCEs may be widely diffused but this does not necessarily mean that they are ‘public domain’ from an IP perspective.

Another point of concern was that if the rights are held in perpetuity, this may present a problem within certain industries where the chain of title is important, noting that other IP rights are held for a specified period of time.
 
Tiered Approach [by Ms. Ouma]
 
The experts were invited to discuss the concept of the tiered approach/ differentiated protection to provide clarity and eventually a better understanding of the same.  It was clear from the discussions that there were several issues that needed more discussions and elaboration, such as criteria used to determine what falls into the different levels of protection and which rights shall be granted at each level. 

By way of reminder, the tiered approach/differentiated protection anticipates different levels of protection based on the following factors:
0. Nature of protection,
0. Level of control that was already being exercised by the community, and/or
0. The degree of diffusion of the TK and TCEs.
 
Nature of Protection:  The approach proposes several tiers namely ‘Sacred’, ‘Secret’, ‘Widely diffused’ and ‘Narrowly diffused’.  Sacred/secret TK and TCEs would attract the highest form of protection.  In the case of sacred TK of TCEs, the level of protection would further be determined based on whether or not the TK or TCEs have been widely or narrowly diffused. 
 
The determination of what would qualify to be categorized as sacred was discussed at length.  Some experts stated that this would ideally be left to the indigenous/local communities to determine based on their customs and practices.  However, other experts were of the opinion that this might be subject to abuse if specific parameters are not set out.  A few experts were of the contrary view and noted that having this defined at the international level would be problematic taking into account the different customs and practices around the world.  These experts expressed the view that clear principles should be laid out at the international level, leaving the elaboration of those principles to the national level after consultation with the relevant indigenous and local communities.
 
Level of protection already exercised by the indigenous/local community: Within the tiered approach, experts discussed the issue of granting economic rights for secret and/or sacred TK and TCEs. Some experts questioned whether granting such rights was consistent with the nature of sacred and/or secret TK and TCEs, while other experts offered the reasons for doing so.  It was noted that this question should be considered from a broader perspective, taking into account the subject matter and the nature of the rights and the rationale for the protection of TK and TCEs.  Some experts also noted the importance of examining existing customs and practices and what kind of protection the relevant communities accord to the TK or TCEs.  A number of experts stressed the importance of consultations with the indigenous and local communities at the national level to determine the scope of protection to be granted through the different tiers.

The Degree of Diffusion: The question is linked to the issue of public domain.  A number of questions were discussed. Does the fact that the work is publicly available within or outside the indigenous or local community affect the level of protection?  How would one determine whether or not TK or a TCE is narrowly or widely diffused?  And does the level of diffusion affect the level of protection granted for the TK or TCEs?  The experts noted that there could be instances where the TK or TCEs could be diffused in such a manner that it would no longer attract the level of protection initially granted.
 
One of the main challenges identified in relation to the tiered approach/differentiated protection is defining the number of tiers at the international level.  This is an issue that requires further discussion as well as consultation with the relevant indigenous or local communities at the national level to provide the necessary guidelines at the IGC.

False and Misleading Uses of TK and TCEs [by Mr. Shapiro]

Using another hypothetical case study, experts discussed the problem of products that are offered for sale or sold that falsely suggest that they are produced by particular indigenous peoples and local communities.  The hypothetical presented two questions for discussion.  First, are there national laws that protect against such unfair acts?  Second, would it possible to develop principles or best practices at the international level?  With respect to the first question, there appeared to be broad agreement that such laws existed at the national level, including general laws relating to unfair competition and trade practices as well as laws and programs specifically aimed at safeguarding the authentic handicrafts of indigenous peoples and local communities.  With respect to the second question, a number of experts expressed an interest in exploring the development of principles and best practices at the international level as well as gaining a deeper understanding of the broader concept of ‘authenticity’ as it relates to this issue.”

43. The Chair thanked the Co‑chairs.  He said that they had had a fairly short period of time to cover quite complex technical issues, and hoped that their insights and those of the experts could be utilized to further the IGC’s work in the contact groups and in plenary.  He opened the floor to the experts and IGC members to add any comments.  

44. The representative of Tupaj Amaru said he had been a constant participant in the IGC.  In 2012, he had submitted two textual proposals, one on the protection of TK and one on the TCEs.  Each contained definitions of the subject matter for ease of understanding.  It was very difficult to determine how much headway was actually made by the IGC on any of the issues.  The report of the Ad Hoc Expert Group was fairly confused.  It did not shed much light on any of those issues.  Instead of specifying where there were points of divergence or possible movement toward a solution, it actually made the whole thing far more complicated.  The IGC was stranded between two sets of interests:  the collective interests of indigenous peoples, urging explicit recognition of their heritage and accumulated wisdom, and the interests of capitalist markets and the eternal drive for profit.  The IGC needed to indulge in a little bit of self‑criticism so as to really understand why, after 18 years, it had not been able to make any substantive progress.  

45. The Chair said that any submissions by observers had to be supported by a Member State, according to the rules of procedure.  To date none of the textual proposals by the representative of Tupaj Amaru had been supported by a Member State.

Decision on Agenda Item 7:

46. The Committee took note of the oral reports from the Co-Chairs of the ad hoc expert group on traditional knowledge and traditional cultural expressions, Ms. Marisella Ouma (Intellectual Property Consultant, Kenya) and Mr. Michael Shapiro (Senior Counsel, Office of Policy and International Affairs, United States Patent and Trademark Office).

AGENDA ITEM 8:  Traditional knowledge/traditionial cultural expressions

47. The Chair presented the methodology and program, recalling the decision of the 2018 GA.  The methodology and program would be flexible and dynamic, based on the progress made.  He had presented the methodology to the RCs and interested Member States.  A substantive change regarding the final revision had been suggested:  rather than to note and transmit the final revision to the next session as a working document, the IGC could simply forward it to the next session.  A number of Member States were concerned with that change.  Therefore, the methodology would revert back to past normal practice.  He proposed Mr. Paul Kuruk from Ghana and Ms. Lilyclaire Bellamy from Jamaica as the Facilitators.  Their role was to listen to all the interventions within plenary, contact groups and informals, to follow those discussions closely, and to develop revised documents.  They might also take the floor and make proposals themselves;  however, if they wanted to make proposals and incorporate them in working documents, they needed to be identified as such, and no Facilitators’ proposal would go forward unless it had agreement from at least one Member State.  Any observer’s intervention which involved a textual change within a working document had to be supported by a Member State.  Regarding the work of the IGC so far, the Chair said that the IGC was halfway through its mandate, with its work concluding by IGC 40 in 2019.  At IGC 40, the IGC would need to take stock and consider recommendations to the 2019 GA.  The IGC had more work to do during the three meetings, yet it behooved Member States to start thinking about expectations and outcomes.  In relation to stocktaking at IGC 40, the IGC had to be thinking in terms of deliverables, the future form of the Committee and the future mandate.  He hoped that Member States would come forward with recommendations at IGC 40 for consideration by the GA.  To aid in the consideration over the following few months, it was important for him to provide his perspective on the work thus far, including status, challenges and opportunities.  His comments were his alone and without prejudice to any Member States’ position.  It was worth highlighting that the IGC had commenced its discussions in 2001 and that, in 2010, it had commenced negotiations on an instrument(s) relating to IP and the protection of GRs, TK and TCEs.  Over that time, the international landscape had changed significantly within and outside the IP system.  At a multilateral level, there was, for example, UNDRIP, Article 31 of which was directly relevant to the IGC’s work, reflecting the aspirations of indigenous peoples in relation to IP.  Almost all UN Member States had signed the instrument, which was declaratory in nature, including the four countries that had initially voted against it.  Two of those countries, Australia and New Zealand, were currently actively engaged in domestic policy work related to IP and the protection of GRs, TK and TCEs, with consultations underway with indigenous peoples.  The third country was Canada, which was progressing Bill C-262 to ensure that the Canadian laws were in harmony with UNDRIP.  The Bill had passed the lower chamber and was currently being considered by the Senate.  There were also the Convention on Biological Diversity (“CBD”), the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization to the Convention on Biological Diversity (“the Nagoya Protocol”), the International Treaty on Plant Genetic Resources for Food and Agriculture, and two UNESCO Conventions, namely, the 2005 Convention for the Protection and Promotion of the Diversity of Cultural Expressions and the 2003 Convention for the Safeguarding of Intangible Cultural Heritage.  There had been a significant growth of national and regional laws relating to the protection of GRs, TK and TCEs within and beyond the IP system, such as the Swakopmund Protocol on the Protection of Traditional Knowledge and Expressions of Folklore and the Melanesian Spearhead Group Framework Treaty on the Protection of Traditional Knowledge and Traditional Cultural Expressions.  In addition, over 25 domestic patent disclosure regimes relating to GRs had been established and the number continued to grow.  In the absence of agreement at the international level, these domestic regimes varied, in some cases considerably.  On a regular basis, news articles were being published relating to instances of potential misuse and misappropriation of cultural heritage, including TK and TCEs.  There were also reports on the sale of fake indigenous products and the growing repatriation of cultural objects.  That reflected an ongoing discussion and debate on how best to preserve and protect fragile indigenous cultures and support the aspirations of indigenous peoples.  It also reflected a growing public interest in WIPO’s work.  This rapidly changing environment sent a clear message or was perhaps a challenge to the IGC.  After nearly 20 years of work, the IGC needed to expedite its work or it risked being overtaken by domestic and regional efforts, with the potential for a fragmented international policy and regulatory environment.  That implied transactional and regulatory costs and burdens, legal uncertainty and barriers to accessibility to GRs, TK and TCEs with potential negative impacts on innovation and creativity.  This fragmentation was also likely to prejudice efforts by the holders of GRs, TK and TCEs to protect, within the IP system, their legitimate moral and economic interests.  In terms of the status of the IGC’s work, there were three working documents specific to each subject matter.  A number of Member States had put forward recommendations and working documents for consideration by the IGC.  There was also a wealth of material produced by the Secretariat over the past 18 years, much of it under the auspices of the IGC, such as two recently updated Draft Gap Analyses on TK and TCEs and the WIPO publication “Key Questions on Patent Disclosure Requirements for Genetic Resources and Traditional Knowledge” (2017).  For those Member States who continued to ask for material on the national and regional regimes, the Traditional Knowledge Division had established a webpage, including resources available on WIPO’s website on regional, national, local and community experiences regarding IP and GRs, TK and TCEs (https://www.wipo.int/tk/en/resources/tk_experiences.html).  The Chair then specifically reviewed the status of each subject matter, and the challenges and opportunities to move forward those negotiations.  On GRs, the text incorporated two broad approaches, which were yet to be agreed:  (1)  the introduction of a mandatory disclosure regime;  and (2) the introduction of defensive measures relating to preventing the granting of erroneous patents.  In relation to those approaches, there was broad support for some form of a mandatory disclosure regime in the patent system.  However, there remained differences between Member States who supported such a regime in relation to the scope of disclosure, nature of the sanctions, and relationship with international regimes relating to access and benefit‑sharing.  At the same time, some Member States had publicly stated that they did not support a mandatory disclosure regime based on concerns which had been raised by industry observers at the IGC.  Those concerns were potential impediments to accessing GRs and associated TK, increasing regulatory burden and high transactional costs involved in such a regime, legal uncertainty which it created, and subsequent negative impacts on innovation.  To address those issues, those Member States had put forward an approach based on a range of defensive measures, such as use of databases to support prior art search, voluntary codes of conduct, etc.  The aim during the recent negotiations had been to provide clarity around each approach so Member States could make informed decisions on which approach, or combination of approaches, met their interests.  In terms of clarity in relation to a disclosure regime, he believed that the IGC had reached a point, where it should be able, subject to a willingness to compromise on some issues amongst the disclosure regime proponents, to produce a proposal which had sufficient clarity to enable policymakers and those Member States who had raised concerns regarding such a regime to make informed decision regards the merits and validity of a disclosure regime based on a clear model.  The model attempted to balance the legitimate concerns of the users and the holders, regarding misappropriation of the GRs and associated TK, and a lack of transparency within the IP system relating to the utilization of GRs and associated TK.  He suspected, for example, that the concerns of industry and some Member States were being assessed against a disclosure regime which had not been on the table for some time. Significant changes had been made to that regime in the working documents, as the IGC had progressed.  The New Zealand government, as part of the Waitangi review and consultation process, had produced an analysis that incorporated three models, which better reflected the current negotiations.  He did not suggest that the concerns of industry were not legitimate, but rather that the disclosure requirement proponents had recognized those concerns and in good faith, had significantly modified the proposed model, as reflected in the analysis conducted by the Government of New Zealand.  With regard to the second approach based on defensive measures, that approach was also incorporated within two joint recommendations, proposed by a number of Member States.  Most of those proposals had not changed significantly since they had first been introduced in 2012.  To date, those proposals had not received broad support within the IGC.  However, it was recognized by the majority of Member States that a number of the proposals had merit, including as complementary measures to a disclosure regime.  Regarding how to move those negotiations forward, noting that two broad approaches were on the table, he noted that at IGC 36, the IGC had been unable to agree to transmit the latest revision of the GR draft text to IGC 40 for consideration during the stocktaking session, though it was referred to in the report of IGC 36.  In an attempt to overcome the current divide, he had committed at IGC 36 to produce a Chair’s text on GRs prior to IGC 40.  The text would attempt to produce a proposal for consideration by Member States, which took account of the interests of all Member States and attempted to balance the interests of all stakeholders.  In essence, he believed that the IGC was at the point where it needed to make a decision on GRs and associated TK.  Otherwise, it would be overtaken by initiatives at national and regional levels with all the potential risks and implications thereof.  Member States should see that as an opportunity for WIPO to take the lead and shape policy in that area, learning from the experiences at the national level, rather than leaving resolution of these IP issues to other forums.  He recalled the strong position taken in the TRIPS Council and during the Nagoya Protocol negotiations that WIPO was the appropriate forum for discussion of IP issues relating to GRs, including disclosure regimes.  A number of proposals had been put forward on databases.  There was significant merit in progressing those initiatives at a working level, where the technical issues, including standards and safeguards, could be considered.  That could be considered in the recommendations, whether it was possible to start progressing that work, as everyone generally believed that those databases had strong utility.  Regarding TK and TCEs, the Chair noted in the first instance that the negotiations were highly complex and they involved consideration of moral and economic rights with potential impacts across the full spectrum of IP rights.  In addition, environments within which indigenous peoples and local communities operated across the world were widely divergent, including differing legal frameworks.  There was also the challenge of how to address TK and TCEs which were publicly available, particularly those made available without the prior informed consent (“PIC”) of the holders.  The IGC also importantly needed to recognize that there was a fundamental conceptual and legal divide in relation to how indigenous peoples’ belief systems, customary laws and practices interacted with IP policies, laws and practices.  From their perspective, the very conception of “ownership” in the conventional IP system was incompatible with notions of responsibility and custodianship under customary laws and practices.  That divide was also captured in the updated draft gap analyses on TK and TCEs.  They highlighted a number of key concerns of IPLCs on the protection of their interests and rights within the IP system, such as ownership of derivative works;  the originality requirement;  ownership within a collective context;  terms of protection;  and limitations and exceptions which allowed access and in some cases rights to be conferred to third parties without the FPIC of IPLCs.  However, while recognizing those issues, the IGC also needed to protect the fundamental role the IP system played in promoting and supporting innovation and creativity, transfer and dissemination of knowledge, and economic development for the benefit of all.  In that respect, ensuring legal certainty within the IP system, and supporting an accessible public domain were key elements in preserving the integrity of the IP system.  That perhaps was the greatest challenge, balancing those interests.  Many indigenous peoples understood that, as they often reflected, they lived in two worlds.  This was not necessarily their choice, but their reality.  In relation to TK and TCEs negotiations, there were two working documents on each subject matter and they had both incorporated a number of alternate positions reflecting the various views on the objectives of the instruments and approaches to implementing the objectives, such as a rights or measures-based approach.  Notwithstanding those divergent positions, significant shifts had occurred.  Expectations in relation to the scope of protection had been narrowed, aided by the introduction of a possible tiered approach as an analytical tool to attempt through practical example to explore the central issues.  There had been a shift towards framework documents which established a set of standards (minimum and maximum) and mechanisms which provided flexibility for implementation at the domestic level.  There also were eight additional documents which had been presented by some Member States for consideration by the IGC, which included joint recommendations, requests for studies and information papers.  As he had alluded to earlier, the recommendations and requests for studies had not received support within the IGC.  However, they remained on the table for consideration.  Regarding the next steps, noting there were three further IGC sessions devoted to TK and TCEs under the current mandate, the IGC first needed to accept a compromise position on policy objectives, reflecting the need to balance all the interests.  This should be achievable with good faith.  The IGC should then continue its focus on establishing a principles-based framework instrument(s).  That framework instrument should reflect agreement on issues where agreement was possible, and leave more complex issues for further discussion and resolution over time, perhaps in the form of protocols to the initial framework instrument which would provide the foundation for the future work.  That recognized the complex issues and the reality regarding the policy challenges, particularly in balancing all interests.  Clearly the IGC had much work to do over the next three sessions, but he saw that as an opportunity rather than a challenge, as reflected in the reaffirmation of the commitment to expedite the IGC’s work at IGC 37 and endorsed by the 2018 GA.  

48. The Chair proposed to establish contact groups and presented the methodology for the contact groups.  Their mandate was to reduce the number of options and alternatives, and to narrow gaps.  They were requested to focus on the specific questions.  There would be two contact groups: (1) subject matter, chaired by a Vice‑Chair, Mr. Jukka Liedes, and (2) scope of protection, chaired by the Facilitator, Mr. Paul Kuruk.  Each regional group might nominate no more than two delegates per contact group.  The EU, LMCs and Indigenous Caucus might nominate one delegate per contact group.  The Chair of each group should check composition at the beginning of each meeting.  The members of the contact groups should ideally be the experts, where possible, who had attended the Ad Hoc Expert Group on TK and TCEs.  Each contact group would nominate one rapporteur, who would report back the day after in plenary.  The Facilitators would take note of the reports for the purposes of preparing Rev. 1s.  The plenary would then have an open discussion about those reports.  The contact groups would work in English only.  The background and questions for the contact groups were as follows:

“SUBJECT MATTER 

QUESTION/BACKGROUND

In a legal instrument, provisions on subject matter generally aim at delineating the scope of protectable subject matter.  International IP standards often defer to the national level for determining the precise scope of protectable subject matter.  

International instruments can range from providing a general and broad description of subject matter, to a set of eligibility criteria (i.e. the qualities the subject matter should exhibit to be eligible for protection), to no definition at all.  

Within the two working documents two options are presented in relation to subject matter:

· Alternative 1. The subject matter is defined in the list of terms, which incorporates eligibility criteria e.g. created, maintained or developed within a collective context, linked/distinctly associated with or an integral part of a social identity and/or cultural heritage, transmitted from generation to generation.
· Alternative 2. The subject matter is defined in the list of terms with eligibility criteria further defined within the subject matter article e.g. distinctly associated with the cultural heritage of the beneficiaries; that has been used for a term as has been determined by each member state, but not less than 50 years.  It is noted that this option also includes criteria within the definitions in the list of terms which could be considered eligibility criteria.

The contact group is requested to attempt to agree a single approach and agree a set of criteria and/or eligibility requirements, at the international level, for TK and TCEs, respectively.

The contact group is also invited to discuss and agree on:

· the necessity and relevance of including a temporal component (for example, ‘not less than 50 years’);  and
· the necessity of including examples of different forms of TCEs in the definition of TCEs (in the body of the definition or as footnotes). 

SCOPE OF PROTECTION

QUESTION/BACKGROUND

The IGC has discussed for several years a so-called ‘tiered approach’ (also referred to as ‘differentiated protection’), whereby different kinds or levels of rights or measures would be available to rights holders depending on the nature and characteristics of the subject matter, the level of control retained by the beneficiaries and its degree of diffusion. 

The tiered approach proposes differentiated protection along a spectrum from TK/TCEs that are available to the general public to TK/TCEs that are secret, sacred or not known outside the community and controlled by the beneficiaries.  

The contact group is invited to consider the tiered approach, for an instrument(s) on TK and TCEs, respectively, at the international level, with the aim of validating/refining:

· The number of tiers;
· The criteria for each tier;  and
· The level of protection for each tier.”

49. Concerning the objectives of the instruments, the Chair stated that the ones that were in the TK and TCEs texts should be finalized in good faith.  The purpose of the objectives was to give a clear intent or purpose to the IGC’s work.  There were two objectives that were very clear and related to IP and the protection of TK and TCEs but others were broader.  Within those objectives, some preamble language was duplicated.  IGC 37 had modified the Preamble section significantly, and it was now a clearer, succinct, one‑page Preamble.  The Delegation of Switzerland had recalled in the past that the IGC should be looking for a positive statement of its purpose, and maybe Member States could look at that as well.  In the TK text, there were three alternatives and in the TCE text there were four.  He suggested narrowing those down into a clear and concise couple of sentences.

50. [Note from the Secretariat:  Two contact groups were established as the Chair announced above, and they met from 10 a.m. to 1 p.m. and from 3 p.m. to 4 p.m. on December 11, 2018.  This part of the session took place on December 11, 2018 after the meeting of the contact groups.]  The Chair recalled that he had established two contact groups, one focused on subject matter and the other focused on the scope of protection with a specific focus on the tiered approach.  He invited the rapporteurs from each contact group to present their report.  

51. Ms. Jennifer Tauli Corpuz from the Tebtebba Foundation, speaking as the Rapporteur of the contact group on the subject matter, said that the group had started with discussing the necessity of having a definition within the text.  While there was broad agreement that there needed to be clarity and legal certainty in identifying the subject matter of the instrument, there was no agreement on whether that should be contained in a definition, in eligibility criteria, or in scope.  Some felt that there was no need for a definition, but there needed to be clear criteria and conditions under which subject matter would qualify for protection.  Others felt that a definition was necessary.  The group had also looked at the individual elements of the definitions in the text, and tested each of the elements for their appropriateness and usefulness in a definition.  In testing each of the elements, the group had tried to identify which were absolutely necessary, in the words of the Vice-Chair, “for identifying the subject matter with a certain degree of clarity”.  There was a broad agreement to align the elements of the definition of TK and TCEs.  The group had worked on the elements without prejudging whether that would be contained in a definition or in the text as eligibility criteria.  Most of the elements passed the test of being necessary to be reflected.  The group also had an extensive discussion on the temporal scope, and unfortunately it did not come to an agreement on that matter.  The group did not touch some brackets, such as the brackets around “peoples” and “beneficiaries” because they were subject to different a set of discussions. 

52. Mr. Jukka Liedes, one Vice-Chair and the Chair of the contact group on subject matter, said that the group had the opportunity to have three and a half hours or so to discuss subject matter.  The group picked from the two working documents the most relevant elements as the main focus of the discussions.  For the purposes of discussion, the definitions taken from both texts were cut into substantive sub-elements.  In the discussions, it became clear that more clarity could be achieved if the definitions would follow a parallel order in both documents:  the elements found in the TCEs definitions would be in the same order as in the TK definition.  The group saw a need to have some of the elements indicated as candidates to be either retained or deleted;  those elements were in square brackets.  They were the elements which referred to the form in which the TK or TCEs might be found or existed (codified or other forms).  That had no definitional value because all forms were acceptable.  It was probably a good candidate to be considered to be deleted later.  Similarly, “which are dynamic and evolving” could be deleted, but then there was the observation that all forms would be covered by the instrument, irrespective of being either static or dynamic and evolving.  That clause in a definition or in a series of eligibility clauses would have a very important explanatory role.  Regarding the examples of the form that TK might take (the last element in the definition), as well as some parts of the TCEs examples, the question was whether all of those elements in the examples should be retained.  If the bodies, the upper parts of the sets of elements would be kept as a definition, it would be possible to do without a separate Article 1 on subject matter or criteria of eligibility.  The other possibility was that, for instance, the time aspect and the element referring to “distinctly associated” could form the article on subject matter or criteria of eligibility.  If the series of elements from the definition would become clauses on eligibility, then a definition would no longer be necessary for TK and TCEs.  The group had had a long introductory discussion on the phenomenon to be covered by the instruments, a long discussion on the time aspect, and a walk-through and testing of all of the elements.  It seemed that irrespective of where those clauses would be placed in the instrument, the elements mostly passed the test of meaningfulness and, once properly drafted, also the test of clarity.  

53. The Chair invited members of the contact group to make interventions to ensure the views were adequately represented.  

54. The Delegation of India said the group had had a very constructive discussion.  As regards the issue where the TK or TCEs could not be linked with existing or identified IPLCs, India had developed the TKDL and it was not always possible to correlate the TK/TCEs therein with any specific IPLCs.  Hence “other beneficiaries”, i.e. the state, should also be included in both definitions of TK and TCEs.  

55. The Delegation of South Africa had concerns over the rationale for splitting two very important articles (subject matter and scope of protection), which should be revisited.  The subject matter and the scope of protection were linked and interdependent.  To that extent, the split limited the type of discussion that one could have.  Hence, it had come up with a methodology to move into a non‑definition in terms of not having definitions or eligibility criteria or subject matter.  In the South African Bill on TK, the text was a mirror image of the discussions in the IGC.  When looking at the criteria for protection, the Bill’s drafting team had opted for minimum criteria.  Having a long shopping list of criteria would make it burdensome and legally uncertain.  Thus, the Bill contained three very crisp criteria:  transmission from generation to generation, link to a social and cultural identity, and “used, maintained and developed”. 

56. Ms. Jennifer Tauli Corpuz from the Tebtebba Foundation, speaking as the Rapporteur, said that concerning the “collective context”, there was a slight difference between the TK and TCE texts.  The TK text originally did not have “collective context” so it was to mirror the definition in the TCEs text.  Some observed though that not all knowledge was created collectively, neither was it always maintained or developed collectively.  It was put into brackets to reflect that there was no agreement on whether “collective context” applied to creation, development or maintenance.  Concerning the temporal element, she said there had been a long discussion, and the group had initially asked the proponents to explain why they wanted it reflected in the text.  They explained that it was necessary for legal certainty to have a temporal aspect.  The others, however, also explained that specifying a temporal aspect might not be applicable in all contexts, and might be contrary to the conception of TK or TCEs being dynamic and evolving.  Some also pointed out the possible injustice of requiring communities to stay frozen in time, and some also pointed out possible inconsistency of having knowledge that was not protected for the first 50 years and then suddenly when it reached 50 years it became protected.  There was no agreement on that point. 

57. The Chair opened the floor to Member States to question or seek clarification on the material presented by the contact group. 

58. The Delegation of Nigeria recalled previous negotiations on the temporal aspect, and said that the proponents had yet to defend the reasons for benchmarking TK to 50 years, taking into account the conversations in relation to the public domain and the eligibility criteria.  It was a critical constraint to the nature of TK, and it went to the point of whether the IGC wanted a sui generis document or a strictly IP document.  That question was fundamental and any proponent should explain the reasons behind such a proposal.  

59. The representative of Tupaj Amaru said that through eight years of discussions, the IGC had clearly failed.  In 2012, the IGC had discussed the draft of an instrument on TK and TCEs and that draft contained the definition of subject matter.  All UNESCO and UN treaties had definitions.  That was absolutely fundamental to any kind of treaty.  He wondered why the definition in both instruments had been diminished since 2012 and why the IGC was wasting time not being clear about the definition.  Since 2000, indigenous peoples had been insisting on their rights to their TCEs and TK, and he wondered what the 50 year criterion had to do with anything.  He asked whether it was because states assumed that in another 50 years, there would be no trace of indigenous people left, and they would have disappeared.  He proposed a definition as follow:  “TCEs are all their tangible and intangible forms.  This includes all forms of expressions and different places where they themselves express appear and/or are evident in the cultural heritage.  They are transmitted from generation to generation in time and space. The Legal protection of TCEs from (against) any illicit use, as stipulated in the present article, shall be applied in particular to:  (a) Phonetic or verbal expressions, such as stories, popular stories, epics, popular legends, poetry, riddles and other narratives; as well as the words, signs, oral expression, names and sacred symbols;  (b) The musical or (aural) sound expressions, such as songs, the rhythms, and indigenous instrumental music;  (c) The corporal expressions by actions, such as dances, scenic representations, the ritual ceremonies in sacred places, the traditional games, and other interpretations or executions , theatre and dramatic works based on popular traditions;  (d) The tangible expressions, such as works of art, in particular drawings, designs, paintings, sculptures, pottery, terracotta, mosaics, woodwork and jewellery, architectural and funerary spiritual works.  Protection and safeguarding will be applied to all TCEs which are the fruit of a collective and intellectual activity and constitute the living memory of indigenous peoples and local community and belong to this people or community as an intrinsic part of their cultural, social and historic identity or heritage.”

60. The Chair noted that there was no support from the Member States for the proposal made by the representative of Tupaj Amaru.  

61. The Delegation of Ghana asked for clarification as to why “generated” had been deleted.

62. Ms. Jennifer Tauli Corpuz from the Tebtebba Foundation, speaking as the Rapporteur, said that was one of the rare points of agreement, because it seemed that “created” and “generated” were synonyms, so there was an agreement to delete “generated”.

63. The Delegation of Ghana explained that the difficulty with “generated” was that sometimes something might not be necessarily created by someone, but the person could generate it in the sense that where there were adaptations of certain TK or TCEs, there might be the possibility that the community had generated it based on a different source of TK.  For example, in Ghana there was a folk character called Anansi.  Anansi was indigenously Ghanaian;  however, the Caribbean had also developed upon that character in their stories.  There were certain aspects of folklore that were not created, but developed upon.  Hence it suggested that “generated” be maintained so as to capture such aspects.

64. The Chair invited the Rapporteur of the second contact group on the scope of protection to present the report.

65. Mr. Preston Hardison from Tulalip Tribes, speaking as the Rapporteur, said that the contact group had considered the tiered approach to the protection of TK and TCEs.  Because of the complexity and number of issues in the tiered approach, the contact group had focused its discussion on ALT 2 of the TK text, without prejudice to any of the other alternatives.  The group had focused on the issues, not on drafting alternatives.  Despite the differences around the need for a tiered approach, all participants had engaged in a collegial and collaborative manner.  The group had worked on refining the number of tiers.  The tiered approach engaged the tier one, which gave maximum protection, tier two which gave a moderate amount of protection, and tier three which gave a minimum amount of protection.  The group had looked at the terms involved and the ideas behind the protection.  One of the first issues raised was defining the criteria for protection.  It was observed by several members that IPLCs themselves needed to be the ones to define criteria for protection and some of the other terms in the draft.  The group had also looked at the issue of intent, a term that was not in the current draft.  When knowledge was diffused or transmitted, it was important to understand what the intent was.  The example given was from the presentation at the Indigenous Panel of the Zia sun symbol and how it had become widely diffused, even though it was not the intent of the Zia to make it available, because it had been originally only available to a particular society within their peoples.  Some had observed that intent might be vague or subjective and should be tied to the actual use.  There was a distinction between the intended use and the actual use of the TK.  There had to be information about how it was practiced and maintained.  On the other hand, other members had said one could independently discover intent and that would be sufficient.  Some of the members were concerned that a state might be made subject to the subjective intent of peoples from across the world.  The issue was to try to understand how to objectify the idea of intent so that it could be used in a legal context, and not be an imposition of foreign subjective ideas on their nation.  The issue of diffusion was also difficult.  It was pointed out that one needed information in relation to the tiers on how diffusion occurred.  It was not sufficient just to refer to diffusion, but one needed to know if it was diffused because that was intended or if it was misappropriated.  Members had pointed out the difference between diffusion within communities and diffusion between communities.  The purpose of the instrument was to focus on the diffusion between communities, but there were also issues involved with the diffusion within communities.  He referred to the Zia sun symbol, because originally that was not diffused within the Zia community.  The diffusion might have other elements that needed to be considered.  Regarding the tiers, there were different opinions in the group, but it was explained that from an indigenous people’s point of view, there were often burdens that went with the knowledge whenever it was transmitted.  Thus, there was nothing exactly equivalent to the public domain.  There was often an intention to diffuse, but even when knowledge was meant to be diffused widely, there were some entailments, burdens or requirements that it be used in an appropriate way.  The issue of definitions could not be completely and adequately addressed.  A full discussion of definitions might take a long time.  The meaning of “narrowly diffused” and “widely diffused” was discussed.  Some found a lack of clarity in regards to the definitions of “secret” or “sacred” knowledge.  Others brought up the issue of moral rights, the content and definition of moral rights.  The moral rights most commonly mentioned were the moral rights of attribution and integrity, but there might be other moral rights involved.  There was a discussion on the issue of authorized and unauthorized diffusion.  Some believed that it really needed clearer definitions.  Some states had common law regimes, other states had constitutional law or statutory law, and depending on the legal regime, it might be difficult to get those definitions accepted in their jurisdictions.  The group had discussed the differences in the level of control.  The group had looked at the highest level in the TK text under ALT 2, the right to maintain, control, use, develop, authorize or prevent access and utilization of their TK and receive a fair and equitable share of benefits from its use.  The group had discussed those terms.  It was pointed out that one of the biggest transitions between level A and level B was the apparent loss of the collective right to control.  That might be an important right or interest for IPLCs.  The group had discussed fair and equitable sharing of benefits and its meaning.  That might mean remuneration or other kinds of benefits, such as technology transfer.  The group had addressed the nature of the tiers:  either guidance or inflexible categories that really determined the kinds of protections for each tier.  Some argued for treating them as guidance and allowing for flexibility.  Some pointed out that there might be gaps in the tiered approach.  The main one was that for indigenous peoples, if something was widespread, that did not mean that it was any less sacred or deserving of protection.  One of the ways of filling that gap was to state that the tiers provided guidance for general ways in which states might provide protection for TK, but that IPLCs should be able to petition or request that measures from governments or national competent authorities in order to get a higher level of protection than the protection provided in the level one protection.  The things that they could take into account to protect narrowly diffused or widely diffused TK would be considering moral rights, historical facts, intentions, indigenous and customary laws, national laws, international laws, evidence of cultural harms that might come from the application of the tiered approach.  There was no consensus on that, but there was consensus that it was an issue that should be considered and brought forward into the text.  Some members were not supportive of the tiered approach, but they did say, should the IGC go for the tiered approach, it was something that they would consider.  The group had looked at the TCEs text very briefly.  Some were in favor of developing the kind of tiered approach in the TK text and applying it to the TCEs text, but others pointed out that in their national context, they appreciated the TCEs approach because it was a lot more substantive.  It gave more details of which national officers liked to see in implementing. 

66. Mr. Paul Kuruk, the Facilitator and the Chair of the contact group on the scope of protection, said that the contact group had been tasked with considering the tiered approach with the aim of validating or refining the number of tiers, the criteria for each tier, and the level of protection for each tier.  The group had engaged in a frank exchange of ideas with a view to understanding the subject matter and developing workable solutions.  The group had focused on the provisions in the instruments that reflected the tiered approach.  For that purpose, it had examined the provisions of the TK text.  Although the TCEs text also provided for the tiered approach, the provisions in the TCEs text were not as clearly stated and structured as those in the TK text.  The group, therefore, had used the TK text as its starting point for discussions with the understanding that it could refer to the TCEs text to the next discussions or separately after having developed, for further consideration, the working text on the tiered approach.  The group had identified three tiers to be determined under national regulations based on the nature of the diffusion with reference to the beneficiaries, namely, (1) TK that was restricted and was not diffused or intended to be diffused, such as secret or sacred TK;  (2) TK that was narrowly diffused;  and (3) TK that was widely diffused.  Thus, the group had referred to the terms “secret” or “sacred” only as examples of TK that was not diffused or intended to be diffused under a new classification scheme rather than as an independent classification scheme, as had been found in the text.  For each tier, the group had identified appropriate methods of protection ranging from the maximum in tier one to the barest minimum in tier three.  The maximum methods included, broadly, (1) to provide for exclusive rights to control, prevent access and use of TK and the right to receive fair and equitable sharing of benefits;  and (2) the moral right of attribution and integrity of the TK, as it concerned the mid-range measures reserved for those types of TK that would be narrowly diffused.  There were proposals to provide matters of protection including the right to fair and equitable sharing of benefits and also the moral rights of attribution for TK, but without rights to control and so on.  The minimum measures of protection reserved for TK that was widely diffused was to call on Member States to use best endeavors to protect the integrity of the TK in consultation with beneficiaries.  The group recognized that the provisions on the tiered approach raised important definitional issues, and there were proposals that such terms should be defined at the national level by Member States.  That included terms such as “narrowly diffused”, “widely diffused”, “secret”, “sacred”, etc.  There were so many different approaches to those questions that it was difficult to define them at the international level.  A few members of the group had expressed concern about the inability to address the definitional issues at the international level.  On a different note, the group had also recognized that a rigid classification scheme would lead to situations where the manner of classification would call for measures of protection that might be considered inadequate and would warrant higher degrees of protection.  To address that concern, there was a developing consensus to insert a new paragraph (d) in the provision along the following lines:  for TK that might be classified in tiers two or three, beneficiaries would be afforded the right to petition the relevant national authority to exercise rights of protection provided for in tier one, as appropriate, taking into account all moral rights, historical facts, intentions, indigenous customs and laws, cultural laws, national laws, international laws and evidence of cultural harms that would come from the application of the tiers.  The recommended method would be to use moral rights to respond to widely diffused TK.  Based on the presentation made in the Indigenous Panel and discussions within the group, it was recognized that there could be some types of TK that would originally be viewed as sacred, secret or restricted, but would have been taken through unauthorized means and would be subject to wide diffusion.  In such cases, one would be classifying that as “widely diffused” and applying recommended measures, i.e. moral rights.  However, that would not be an adequate solution.  To come up with a flexible arrangement to accommodate all of those variances, the group had drafted paragraph (d).  If TK that was widely diffused but was originally sacred, one could request that the TK be protected under the maximum protection in tier one.  Due to time constraints, the group had not been able to examine the provisions in the TCEs text that reflected the tiered approach, so that would have to be taken up at a later stage.  

67. The Chair opened the floor to any member of the contact group who wished to make further comments.

68. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that it was not clear whether the intent was to keep the definitions of “sacred”, “secret”, “narrowly diffused” and “widely diffused” in the improved text on a tiered approach or to let go of them on the basis that many in the group had felt that that should be left to the national legislation and that it was not the intent of the instrument to cover those definitions.  

69. Mr. Paul Kuruk, the Facilitator and the Chair of the contact group, said that the group had not discussed in detail how to approach those definitional questions, except to note that it should be referred to national legislation.  In developing the text of international instruments, to the extent that a particular term was used in a provision, it often warranted a definition.  The consensus emerging from the discussions was that one moved away from identifying sacred/ secret as an independent classification method and to refer to them as examples.  It was to be explored further whether to delete the definitions in Article 1 pertaining to sacred, secret and widely diffused, and to leave that to national legislation.  That would be part of a consensus, but there were members of the group that were not quite comfortable with the exercise.

70. The Chair said that the Facilitators could look at removing the definitions.  Yet if one Member State required those definitions to be retained, they would be retained.  The Chair opened the floor for comments. 

71. The Delegation of Colombia reinforced one of the arguments raised in the contact group on the scope of protection.  One of the reasons for determining that the scope of protection and the definitions should be a part of national legislation was that they were subjective considerations which had stopped the group from finding common elements among those definitions.  Consequently, one could identify some common elements for the majority of Member States that there was limited access to certain forms of TK and more open access to other forms of TK.  The definition of sacred/secret was dependent upon the communities and national legislation, and without going into the details of the definition, one could continue to work in the tiered approach.  As to the proposed language, which was linking to the beneficiaries, the communities could demand moral rights in TK independently of the level of the tier.  Some TK might be outside the maximum protection level, but communities might wish to recover and to retain the option of moral rights.  

72. The Chair agreed that flexibility was quite common in IP instruments, with minimum/ maximum standards that enabled Member States flexibility and policy space at a national level.  The biggest challenge was the significant divergence in relation to legislation, legal frameworks, and how indigenous peoples were dealt with in different nations.  Policy space and flexibility were needed.  The Chair ended the plenary discussion. 

73. [Note from the Secretariat:  This part of the session took place on the following day, December 12, 2018.]  The Chair invited the Member States who had submitted documents to make presentations on their proposals for working papers or recommendations.  He invited the Delegation of the EU, on behalf of the EU and its Member States, to introduce its proposals from IGC 37 (documents WIPO/GRTKF/IC/37/10 and WIPO/GRTKF/IC/37/11).

74. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that it had re-submitted two proposals at IGC 37that had previously been circulated.  It had not re‑submitted those proposals for IGC 38 because it was sufficient that they had been issued for IGC 37.  Its proposal for a study relating to TK and a study relating to TCEs were aimed at the Secretariat to undertake studies of national experiences and domestic legislation in relation to the protection of TK and TCEs, respectively.  To inform the discussions at the IGC, the studies should analyze domestic legislation and concrete examples of protectable subject matter and subject matter not intended to be protected and taking into account a variety of measures taken, some of which could be measure-based whereas others could be right-based.  The two points that were highlighted were quite closely related to the discussions held in the Ad Hoc Expert Group and the contact group, i.e. subject matter and the tiered approach. 

75. The Chair opened the floor for any comments on those proposals.  There were none.  He invited the proponents of documents WIPO/GRTKF/IC/38/10, WIPO/GRTKF/IC/38/11 and WIPO/GRTKF/IC/38/12 to introduce their proposals. 

76. The Delegation of the USA introduced document WIPO/GRTKF/IC/38/10, entitled “Joint Recommendation on Genetic Resources and Associated Traditional Knowledge”, which was co‑sponsored by the Delegations of Canada, Japan, Norway, the Republic of Korea and the USA.  It emphasized that the document could be used as a confidence-building measure to help the IGC move forward on key issues concerning GRs and associated TK.  The co‑sponsors had re-tabled that document based on discussions in the past IGC sessions, when some delegations had expressed interests in that document and its objective, which included preventing the erroneous grant of patents.  The recommendation could be negotiated, finalized and adopted without slowing down the work of the IGC.  The proposal would promote the use of opposition systems to allow third parties to dispute the validity of a patent, the development and use of voluntary codes of conduct and the exchange of access to databases, among other things, in order to prevent the erroneous granting of patents for inventions based on GRs and associated TK.  It wished to continue the discussion on that proposed joint recommendation because it captured key objectives and facilitated the establishment of effective mechanism for the protection of TK associated with GRs.  It invited other delegations to express their support for that proposal and looked forward to continued discussions. 

77. The Chair recalled that the submission had initially been put forward at IGC 20 in 2012.

78. The Delegation of Japan thanked the Delegation of the USA for the explanation.  As a co‑sponsor, it supported that proposal.  The recommendation was a good basis for the discussion on the issues regarding IP and GRs, especially on preventing the erroneous granting of patents.  It looked forward to the continued discussions on that recommendation.

79. The Delegation of the Republic of Korea, as a co-sponsor, supported the joint recommendation as introduced by the Delegation of the USA.  The establishment and the use of the database to prevent the erroneous granting of patents and the use of opposition measures were an effective and efficient form of promoting protection of GRs and associated TK.  It emphasized the importance of protecting TK and associated GRs with the prevention of the erroneous granting of patent.  The most effective form of protection was the establishment and use of databases.  The Korean Intellectual Property Office (KIPO) had established a TK and associated GR database.  The database was presented online and was publicly accessible to patent examiners searching for prior art.  The method was used effectively in the protection of TK and associated GRs.  It was a very practical, feasible method for reducing the number of erroneously granted patents in each Member State.

80. The Delegation of the Russian Federation supported the joint recommendation, which was an excellent basis for the work of the IGC on that particular question.  It could be adopted by the IGC as a set of guiding principles for the protection of TK.

81. The Delegation of Morocco, speaking on behalf of the African Group, thanked the co-sponsors for the proposal.  It had always urged Member States to concentrate on substantive work and it reiterated that.  At that stage, recommendations could only slow down the IGC’s work and make it difficult to make further progress.

82. The Delegation of Japan, on behalf of the Delegations of Canada, Japan, the Republic of Korea and the USA, reintroduced the “Joint Recommendation on the Use of Databases for the Defensive Protection of Genetic Resources and Traditional Knowledge Associated with Genetic Resources” (document WIPO/GRTKF/IC/38/11).  Paragraph 18 laid out several key issues, including the contents to be stored in databases and the allowable format for the content.  Those were important aspects in terms of understanding the function and benefit of the databases.  Paragraph 19 referred to the necessity of the WIPO Secretariat conducting feasibility studies.  Particularly, a prototype of the proposed WIPO portal site would greatly help see all aspects of that database and define future steps.  Most Member States shared a common recognition in terms of the importance of establishing databases as a defensive measure to prevent the erroneous granting of patents for inventions dealing with TK and associated GRs.  Based on that recognition, the Delegation had been contributing to the discussions at the IGC and other fora.  It would be more appropriate to establish databases that provided information required by examiners to conduct prior art searches and judge novelty and inventive steps in patent claims, rather than introducing a mandatory disclosure requirement.  The use of the proposed databases during the patent examination process would improve the quality of patent examination in the area of TK and ensure the appropriate protection of TK.  It looked forward to continuing discussion on the joint recommendation with Member States.

83. The Delegation of Egypt said that after 19 years, the IGC did not need any new documents.  Time was running out, so efforts should concentrate on approving the draft articles on TK and TCEs.  The IGC was facing a deadline:  there was only IGC 39 and 40 left to achieve any progress on the instruments.

84. The Delegation of the USA supported the comments made by the Delegation of Japan regarding document WIPO/GRTKF/IC/38/11.  As a co-sponsor, it saw that proposal as a valuable contribution to the work of the IGC that aimed to provide an international legal instrument(s) for the effective protection of TK.  In particular, the proposal helped to address concerns raised in the IGC relating to the erroneous granting of patents.  Moreover, it was essential that the IGC further engage on that proposal in order to address questions and concerns raised about the use of databases in past discussions.  Through the IGC’s work, one had learned that there were a variety of approaches to databases at the national level.  Having a centralized database could simplify search procedures to make it easier to conduct more systematic searches to cover the content of several databases.  If a database was made available to patent examiners and the public, it should only contain information that was eligible to prior art.  The examiners searched a wide variety of databases from around the world, including the following:  the Korean TK portal, the Indian TKDL and other databases, the South African traditional medicines database, the University of Melbourne multi‑lingual multiscript plant names database and the US Department of Agriculture plants database.  It looked forward to discussing the WIPO portal proposal.  It invited other delegations to express their support for the proposal and welcomed any suggestions for improvement that other Member States might have.  

85. The Delegation of the Republic of Korea, as a co-sponsor, supported the document introduced by the Delegation of Japan.  Databases were a very practical and feasible method for reducing the number of erroneously granted patents in each Member State.  The development of the integrated one-click database system effectively and efficiently enhanced the protection of GRs and associated TK.

86. The Delegation of the Russian Federation said that it was not a co-sponsor but it offered its support to the use of databases for the defensive protection of GRs and associated TK.  The proposal was appropriate because it advocated the setting up of a comprehensive system of databases through the WIPO portal.  That would make it possible for experts to do more effective prior art searches and to seek material relating to GRs and associated TK, which was not protected by secrecy, and it would make it possible to avoid the problem of erroneously granted patents.  That would help the IGC achieve its goals.

87. The Delegation of India recalled that the TKDL was a very comprehensive database that had been very successfully used to prevent the erroneous grant of patents.  It welcomed that proposal.  However, those databases should be available only to patent examiners in IP offices.  It supported database, with the condition that efforts should go in parallel and not affect the negotiation of an instrument(s) on TK and TCEs.

88. The representative of the Tulalip Tribes concurred with the Delegation of Egypt that a study was not necessary, certainly not in its current form.  He said that any study should look into all forms of protection, including positive protection, not just defensive protection.  Databases could be evidence of a positive property right as opposed to defensive protection only, and it should be balanced.  All the aspects of databases should be discussed:  costs and benefits, risks and opportunities.  There was no such thing in that proposal.  He said that IPLCs, as TK holders, should be involved in the study to take account of their opinions, views and rights.  Those kinds of defensive databases could only protect against one kind of harm and, if one made databases publicly available, they would likely lead to other harms that were not IP harm, such as over-exploitation.  The cure could not be worse than the disease.

89. The Delegation of Nigeria aligned itself with the statements made by the representative of the Tulalip Tribes and the Delegation of Egypt.  It agreed in principle that databases were important, but it was not inclined to elevate them to the real subject of negotiations.  Databases were good as complementary, supplementary but could not substitute the core issues such as the question of mandatory disclosure.  They were part of a measures-based approach while the negotiations were rights-based.  The IGC had gone back in time with regard to those subject matters.  Bringing them back on the table, enabling them to occupy the IGC’s precious space in the limited time available, did not point to the expedited negotiations that the IGC was called to do.

90. The Delegation of Canada introduced the “Proposal for the Terms of Reference for the Study by the WIPO Secretariat on Measures related to the Avoidance of the Erroneous Grant of Patents and Compliance with Existing Access and Benefit-Sharing Systems” (document WIPO/GRTKF/IC/38/12).  It co-sponsored that proposal with the Delegations of Japan, Norway, the Republic of Korea, the Russian Federation and the USA.  Up-to-date information on the issues outlined in the proposal would help inform and advance the work of the IGC in respect of both GR and TK instruments.  The proposed study would provide up‑to‑date information on existing national laws, as well as concrete information on practices and experiences.  That would be consistent with and support the IGC’s mandate, which called for an evidence-based approach and reaching a common understanding on core issues.  That study would provide highly valuable information, of benefit not only to the IGC, but also more generally, for example by providing a useful reference for Member States considering the introduction of a disclosure system.  It welcomed the Secretariat’s continued work in compiling and making available information on existing disclosure laws and measures, such as the 2004 “Technical Study on Disclosure Requirements in Patent Systems relating to Genetic Resources and Traditional Knowledge” and the 2017 “Report on Key Questions on Patent Disclosure Requirements for Genetic Resources and Traditional Knowledge”.  However, those reports did not provide a comprehensive, comparative overview and analysis on how those laws and measures operated in practice.  Some important questions remained unaddressed, such as how the provisions were applied and interpreted by administrative and judicial bodies, what the impacts were, and how those laws and measures were perceived by IPLCs, by the user community (including academia and industry), and by the public in general.  Overall, the IGC would benefit from detailed information on concrete Member States’ practice in that regard on GRs and TK as well as TCEs, and could draw on those studies to identify the most appropriate way forward.  It welcomed a further discussion of that proposal, whether formally in plenary or informally.  That proposal was complemented by other proposals for studies on TK and TCEs.  Such studies, which could be undertaken in parallel to the IGC meetings, informed and enriched the text-based work and enhanced efforts to reach a common understanding on core issues, which were the foundation to and a prerequisite to reaching a consensus on any instrument regarding GRs, TK and TCEs.  It invited other Member States to seriously consider the merits and value of the proposed studies and to be open to contributing to and supporting such proposals.

91. The Delegation of Japan thanked the Delegation of Canada for the explanation.  As a co‑sponsor, it supported the proposal.  The importance of an evidence‑based approach had been recognized by many Member States.  The proposed study was an effective and productive way to foster a common understanding on core issues on GRs and/or TK without delaying the text-based negotiations.  

92. The Delegation of the USA supported the proposal made by the Delegation of Canada and the comments made by the Delegation of Japan.  It recalled the 2018/2019 mandate of the IGC and its reference to studies.  In past sessions, the IGC had had constructive discussions about national laws and how disclosure requirements and ABS systems functioned.  Those discussions had helped to inform the text‑based negotiations.  Questions in that study explored issues such as the impact that national disclosure requirements had had in securing compliance with ABS systems and the penalties associated with non‑compliance.  The study was intended to generate important information to support the IGC’s work.  It was not intended to slow down its work.  It invited other delegations to express their support for the proposal and welcomed any improvements for that proposed study that other Member States might have.

93. The Delegation of the Republic of Korea thanked the Delegation of Canada for introducing the proposal.  As a co‑sponsor, it supported the proposed study, which would provide fact and evidence‑based information on current national experiences.  Through the study, Member States could hear diverse opinions or experiences, not only from GR providers, but also from patent examiners and patent users that would be directly influenced by the introduction of a disclosure requirement.  That study would help reflect abuses from various stakeholders in a balanced manner, contribute to assessing the possible impact of a disclosure requirement in the patent system and better understand core issues in the IGC.

94. The Delegation of the Russian Federation, as a co‑sponsor, supported the proposal.  It supported what had been expressed earlier, namely that there was indeed a danger of losing sight of the source with regard to patents and one had to look at that issue in greater depth.  In particular, in terms of defining mechanisms for disclosure, a study of that type could be conducted in parallel with the work of the IGC and would not take time away from the discussion of the IGC documents.  The questions, as formulated and set forth in that document, would be addressed to patent offices involved in carrying out disclosure procedures and the answers to those questions would be very useful to other departments and patent offices.

95. The Delegation of Morocco, speaking on behalf of the African Group, thanked the co-sponsors for that proposal.  It recalled that any proposal at that stage could only take the IGC away from its objective and only add to the amount of work to be done.  The IGC had to make best use of the time that remained and focus on the texts under discussion.

96. The Delegation of Egypt thanked all of the delegations involved in presenting the recommendations and proposals.  It had every respect for them.  However, the IGC did not have enough time to study and discuss all of those proposals, which might contained interesting ideas.  However, the most important thing was to focus on the two basic documents that contained the draft articles.  That was the way the IGC needed to work in order to reach its objective.

97. The Delegation of the Czech Republic supported the proposal.  It was very important to answer the questions listed therein.  It was convinced that the Secretariat had the capacity to do so.  Member States did not have the capacity to answer all those questions.  The IGC was not working in a vacuum but within a robust existing IP protection system, including the patent system, and the Nagoya Protocol, and Member States should reflect all those existing systems in the IGC’s work.  The IGC needed to answer those questions.  It did not understand the rigidity of some Member States to block that work.  The Nagoya Protocol should be reflected in the IGC’s work because it had been ratified by many WIPO Member States.

98. The Delegation of India said that the WIPO Secretariat had done extremely well-informed work and had come up with several studies on GRs, TK and TCEs.  Taking on an additional study, linked to the IGC, was not welcomed.  However, it supported that the WIPO Secretariat take up that study separately, not linked to the IGC.

99. The Delegation of South Africa aligned itself with the statements made by the Delegation of Egypt and the Delegation of Morocco, on behalf of the African Group.  It reminded the co‑sponsors that the rationale for the formation of the IGC was meant to be a non‑patent exercise.  The co‑sponsors should table those documents at the Standing Committee on the Law of Patents.

100. The Delegation of the USA introduced a “Proposal for a Study by the WIPO Secretariat on Existing Sui Generis Systems for the Protection of Traditional Knowledge in WIPO Member States” (document WIPO/GRTKF/IC/38/13).  After it had introduced that document at IGC 37, a number of Member States had expressed their interest in the study.  In order to improve that proposal and to be responsive to suggestions made at IGC 37, it had revised the title to better reflect the objectives of the proposed study.  The document was intended to provide a valuable contribution to the IGC’s work.  The IGC’s mandated work included conducting and updating studies that included domestic legislation.  The tasks facing the IGC involved balancing a complex set of issues that included responding to the concerns of IPLCs over the unauthorized use of TK, especially in the commercial context, allowing active use of the TK by the originating community itself and safeguarding the interests of other stakeholders such as the private sector, museum, archives and libraries.  Over the past 20 years, a number of WIPO Member States had introduced in their national laws provisions to protect TK.  The IGC would benefit from a better understanding of the scope, the nature and effectiveness of the implementation of the laws and overall impact.  The proposed study aimed to build upon the body of work developed in the IGC and gather further information that would provide the IGC with a better understanding of systems for protecting TK.  The proposal included questions relating to the nature of existing TK systems, the extent to which countries had implemented and enforced such laws and regulations, examples of how such laws and regulations had been applied, whether the law would apply to subject matter used by the public and any exceptions and limitations that might apply.  The study was different from other studies and indeed was a next step to build on existing studies.  That new study proposal was to look beyond the language of the laws and agreements covered in existing studies and other reference materials and to look at how the laws and agreements worked in practice, how they were implemented and how they affected those involved.  The proposed study would not delay progress in the negotiations, rather the proposal reflected a good faith effort to gather more specific, relevant information than envisioned under previous studies and to capture updates from those Member States that had recently passed new TK laws.  The IGC was not there to write an aspirational statement, but to develop an instrument that worked in practice with clear parameters that could be implemented domestically and used by IPLCs, governments and the public.  The study was intended to generate important information to inform the IGC and support its mandated work.  It invited the IGC’s support for that proposal.  The Delegation further clarified that it was a set of questions for Member States.  The resulting document would be a compilation of answers.

101. The Delegation of Japan thanked the Delegation of the USA for explaining the new proposal.  The IGC had to follow the evidence‑based approach, as stipulated in paragraph (c) of the 2018/2019 mandate, in particular, paragraph (d) of that mandate, which established the evidence‑based approach as the approach for conducting or updating studies covering, inter alia, examples of national experiences that included the respective states’ domestic laws.  Taking that into account, the Delegation of Japan, as a co-sponsor of that proposal, proposed that the WIPO Secretariat invite those WIPO Member States that had a sui generis national law for protecting TK to respond to the questions contained in that document.  Compiling the responses obtained by conducting that study would undoubtedly lead to effective discussions in the IGC.

102. The Delegation of South Africa found the underpinning of the proposal very confusing.  In the past two years, it had participated in a similar exercise in terms of studies or questionnaires.  The Delegations of the USA and Japan could make those findings available.

103. The Delegation of the Russian Federation supported the proposal.  Questions would be sent out to members regarding their national experiences and that the received responses would be compiled and made available in a document or on a website.  New and developing legislation in different areas would show how the situation was evolving.  It was willing to participate.

104. The Delegation of Nigeria agreed with previous interventions by the Delegation of Morocco, on behalf of the African Group, and the Delegations of South Africa and Egypt.  It called attention to all the submissions, particularly the last one, which made reference to the studies on national laws.  There had been a lot of studies and national laws since the IGC had started its text‑based negotiations in 2009.  States had moved forward and therefore the IGC could not be trailing behind.  With regard to the intervention by the Delegation of the Czech Republic, it needed to be clear as to who was seeking to derail or delay the expedited negotiations, as called for in the mandate.  It was a mirage of moving forward two steps and then moving backward ten steps, with all the studies coming over and over.  The IGC could not over-study that situation, even if agreed on one day, more would still be happening as the treaties would be signed.  Even in the documents presented, several states had moved forward and there was no lack of studies on national laws.  The IGC was supposed to lead and not to trail behind.

105. The Delegation of the Czech Republic supported the proposal made by the Delegations of the USA and Japan.  It recommended including a study of the regional system of the Swakopmund Protocol, which had entered into force three years before.  The experience with that protocol could be included in the study as well as other regional sui generis systems.

106. The Delegation of Egypt endorsed the statement made by the Delegation of Nigeria and reiterated its position expressed in its previous statements.  It did not think that any new studies were required, mainly because they would not help the IGC make headway.  They might rather cause a delay in the work program given by the GA.

107. The Delegation of the Republic of Korea supported the proposal made by the Delegations of the USA and Japan.  The proposal would provide useful, updated information on the current status of national laws and help Member States have a discussion on TK in a fact and evidence‑based approach.

108. The Delegation of India said that any study was always good.  However, it objected to linking studies with the functioning of the IGC.  If the WIPO Secretariat wanted to take up the studies separately and distribute the findings to Member States, that would a different kind of technical assistance.  If the studies were linked to the IGC functioning, it supported the observations by the Delegations of South Africa and Nigeria.

109. The Delegation of the USA introduced document WIPO/GRTKF/IC/38/14 entitled “Identifying Examples of Traditional Knowledge to Stimulate a Discussion of what should be Protectable Subject Matter and what is not Intended to be Protected”.  It had re-tabled that based on discussions in past IGC sessions when some delegations had expressed interest in that document and its objective, which included informing the IGC on what TK should be protected and what was not intended to be protected.  It had first introduced that document at IGC 32.  Prior to IGC 38, it had revised the document and added another example of TK:  a popular traditional sweet snack made from grapefruits and walnuts originating in Georgia hundreds of years before.  The document could help Member States reach a common understanding of protectable subject matter by identifying some of the many well‑known products and activities based on TK.  Such an understanding would help the IGC move forward in its work on TK.  It wished to continue the discussion on that paper because it was a valuable tool that used an evidence‑based approach, as mandated by the GA.  It looked forward to continued discussions on that paper.

110. The Delegation of Japan expressed its appreciation to the Delegation of the USA for providing document WIPO/GRTKF/IC/38/14.  There were lots of things to be considered before initiating the discussions of the scope of protection.  That document listed many well-known products and activities that might possibly be related to TK and that was a good starting point of the discussions.  It picked up one example from the document:  tea.  It invited comments from Member States as to whether tea should be protected as TK, even though tea was enjoyed everywhere in the world.  If any Member State responded “yes”, it would ask additional questions, such as “why?”;  “what were the criteria for protecting tea as TK?”;  “who should own the rights to tea?”;  “who were the beneficiaries?”;  and “what was the exact scope of protection for tea?”  Before any of those questions were answered, specific criteria needed to be determined and a universal understanding about the subject matter “tea” needed to be reached. 

111. The Delegation of the USA introduced document WIPO/GRTKF/IC/38/15 entitled “The Economic Impact of Patent Delays and Uncertainty: U.S. Concerns about Proposals for New Patent Disclosure Requirements”.  That document was relevant to disclosure requirements and the IGC’s mandate to use an evidence‑based approach in consideration of national experiences with IP and GRs.  That document had first been introduced at IGC 36, following the release of the Report on the Economic Impact of Disclosure Requirements and Patent Applications for GRs-Based Innovation, commissioned by IFPMA and CropLife International at a side-event during IGC 36.  The Delegation had updated the document to incorporate findings of the report.  The document analyzed the impact that disclosure requirements would have on research and development (R&D) in the field of biotechnology and pharmaceuticals due to the uncertainties they would introduce into the patent system.  It was based on recent peer‑reviewed economic studies.  The document considered the effect of patent review delays on business growth, including employment and sales growth for startups.  Among its findings were that each year of patent review delay would reduce employment growth for a startup by an average of 19.3% and sales growth by an average of 38.4% over five years, following the first action decision on the patent application.  The legal uncertainty arising from disclosure requirements might encourage companies to forego patent protection in favor of weaker, non‑disclosed forms of protection such as trade secrets.  Worse yet, companies might decide to innovate less and instead rely on research done by others.  A new disclosure requirement could lead to legal uncertainty in granted patents, which could affect the firms’ overall market competitiveness, including negative effects on licensing, R&D, investment and litigation.  The Delegation had significant economic‑based concerns about proposals for new disclosure requirements under consideration by the IGC.  It urged Member States to exercise caution when exploring those proposals.  It invited the IGC to give careful consideration to the revised table.

112. The Delegation of Nigeria asked the Secretariat to consider whether it was not necessary to buy into the documents that were taking the IGC away from the mandate, but to look at cultural aspects or implications for IPLCs of non‑disclosure and lack of FPIC over the uses of GRs.  It was time to begin to think about a study in that direction as well.

113. The Delegation of Japan expressed its appreciation to the Delegation of the USA for providing document WIPO/GRTKF/IC/38/15.  As indicated in the document, including the mandatory disclosure requirement would result in delaying the patent-granting process and create uncertainty for patent applicants.  In addition, the mandatory disclosure requirement might hinder the healthy growth of industries utilizing GRs in emerging and developing countries, both at present and in the future.  It shared a common, grave concern about the mandatory disclosure requirement, as stated at IGC 37.  The analysis based on the objective data shown in that document was highly useful to advance the work of the IGC, using an evidence-based approach.  For example, taking into account the fact that the terms of patent rights were limited (20 years from the filing date), both panel A and B shown in Figure 4 in the document were very persuasive.  In addition, the document shed light on the effect of the disclosure requirement for start-up companies.  Since supporting start-up companies was critical for emerging, developing and developed countries, it also offered all Member States valuable insight for those highly important aspects.  It remained committed to contributing to constructive discussions in the IGC, in an evidence-based manner, based upon the valuable lessons obtained from the detailed analysis shown in the document.

114. The Delegation of the Republic of Korea supported document WIPO/GRTKF/IC/38/15 as introduced by the Delegation of the USA.  It shared the concern that the new mandatory disclosure requirement could cause delays in the patent examination process and put a burden on inventors or applicants, eventually hindering the development of GRs-related inventions.  In 2017, it had held a meeting with GRs users and other stakeholders and had heard their opinions on the possible impacts of introducing mandatory disclosure requirements in the patent system.  The participants had expressed their concerns that the patent filing date could be significantly delayed when they attempted to meet the disclosure requirements for each GR used in an invention.  From that study, if a disclosure requirement was introduced, additional search and review time could be required to examine patents and could lead to delays.  It stood ready to constructively discuss that document in the following sessions.

115. The Delegation of Egypt said that the contents of that document were not new.  They reflected the official position of one side.  It believed that disclosure requirement had to be mandatory, otherwise it would be useless.

116. The Delegation of India said that the IGC was debating mandatory disclosure for GRs and TK.  It was one of the basic principles that there should be mandatory disclosure, if states wanted to support IPLCs.  Even from the R&D perspective, it was a highly misplaced notion that mandatory disclosure delayed the process.  People knew that they had to disclose.  It wondered why one should wait until filing a patent, knowing fully that disclosure was one of the requirements. 

117. The representative of Tupaj Amaru supported the statement by the Delegation of Egypt, as echoed by other African countries.  The proposals were not new, and they were a way to distort the discussion and of moving it towards a discussion of far more abstract and irrelevant issues, a discussion which the IGC would be able to conclude not that day or the following year.  The mandate of the IGC was to discuss the three drafts, which had been watered down and undermined by a lack of political will. 

118. The Chair closed the discussion on those working documents.  He left it for Member States to consider whether or not they wished to support any of the proposals.  

119. [Note from the Secretariat:  This part of the session took place after the distribution of Rev. 1s dated December 12, 2018 prepared by the Facilitators.]  The Chair opened the discussion on Rev. 1s and recalled that they were work-in-progress.  They had no status.  The plenary was the decision‑making body.  The Facilitators had put some ideas forward, which needed a Member State’s support to stay in the text.  If Member States had questions, it was best to talk to the Facilitators directly.  

120. Mr. Paul Kuruk, speaking on behalf of the Facilitators, said that the Facilitators had been called upon to review the provisions regarding subject matter and scope of protection in the draft texts on TK and TCEs and to propose texts for the IGC’s consideration that were concise, narrowed gaps, eliminated repetition and redundancies, and preserved the integrity of the proposals of Member States.  In line with that mandate, the Facilitators had proposed a set of several provisions in Articles 1, 3 and 5 in the TK text.  With regards to the TCEs text, the proposals concerned Articles 1 and 3, but not Article 5.  The revisions took into account the reports of the two contact groups as well as interventions made in plenary the day before.  The Facilitators had cleaned up the definitions of TK/TCEs and “secret” TK.  They had added provisions on the subject matter of TK and TCEs, which identified various criteria in a list form that was easier to read.  Finally, they had revised provisions on the tiered approach in the TK text on TK but not in the TCEs text to provide greater clarity regarding the types of tiers and to incorporate a flexible approach to implementation of protective measures within that classification system.  The Facilitators had captured the three tiers to be determined under national regulation based on the nature of diffusion with reference to the beneficiaries, namely TK that was restricted and was not diffused or intended to be diffused, such as secret or sacred TK for the first tier;  TK that was narrowly diffused for the second tier;  and TK that was widely diffused for the third tier.  In that context, they had referred to the terms “secret” and “sacred” as examples of TK that was not diffused or intended to be diffused under the new classification scheme of the tiered approach, rather than as a distinct category or tier as in the previous text.  For each tier, they had described appropriate methods of protection, ranging from the maximum in tier one to the barest minimum in tier three.  The maximum included the exclusive right to control and use and to prevent access and use of TK, the right to receive a fair, equitable sharing of benefits and the moral rights of attribution and respect for integrity of TK.  The mid-range measures for TK that would be narrowly diffused included the right to receive a fair, equitable sharing of benefits as well as the moral rights of attribution and respect for integrity of TK.  As to minimum measures of protection reserved for widely diffused TK, those called for Member States to use best endeavors to protect the integrity of TK in consultation with beneficiaries.  The flexible mechanism recommended by the contact group was reflected in a new paragraph (d) in ALT 2 of Article 5.  In Article 5, they had inserted the word “protect” after “safeguard” in the first sentence of ALT 2 to conform with a comparable provision in the draft text on TCEs and to better align with the title of Article 5 which referenced protection.  They had described the three tiers in the differentiated approach and corresponding methods of protection as follows:  “Member States [should/shall] safeguard/protect the economic and moral interests of the beneficiaries concerning traditional knowledge as defined in this instrument, as appropriate and in accordance with national law, in a reasonable and balanced manner, and in a manner consistent with Article 14, in particular.”  He noted that the reference to national law was crucial and would inform the decision to allow Member States to define some of the issues, and to provide the criteria in terms of the tiered approach.  Paragraph (a) stated:  “(a) Where access to traditional knowledge is restricted, including where the traditional knowledge is secret or sacred, Member States [should/shall] take legislative, administrative and/or policy measures, as appropriate, with the aim of ensuring that:  (i) Beneficiaries have the exclusive and collective right to maintain, control, use, develop, authorize or prevent access to and use/utilization of their traditional knowledge; and receive a fair and equitable share of benefits arising from its use; (ii) Beneficiaries have the moral right of attribution and the right to the use of their traditional knowledge in a manner that respects the integrity of such traditional knowledge.”  Paragraph (b) read:  “(b) Where the traditional knowledge is narrowly diffused, Member States [should/shall] take legislative, administrative and/or policy measures, as appropriate, with the aim of ensuring that:  (i) Beneficiaries receive a fair and equitable share of benefits arising from its use;  and
(ii) Beneficiaries have the moral right of attribution and the right to the use of their traditional knowledge in a manner that respects the integrity of such traditional knowledge.”  Paragraph (c) read:  “(c) Where the traditional knowledge is widely diffused, Member States [should/shall] use best endeavors to protect the integrity of traditional knowledge, in consultation with beneficiaries where applicable.]”  Paragraph (d) was new and read:  “(d) For traditional knowledge that may be classified as narrowly diffused or widely diffused, indigenous [peoples] and local communities may request the relevant authorities for protection as reflected in paragraph (a), as appropriate, taking into account all moral rights, historical facts, intentions, indigenous and customary laws, national and international laws, and evidence of cultural harms that would come from the application of the classification schemes in paragraphs (b) and (c).”  In light of the fact that classification under the tiered approach would be made with reference to the manner of diffusion or intended diffusion of TK rather than the nature of the TK, the terms “secret” and “sacred” would no longer be used to describe the category of TK in the first tier, but would rather be referred to as examples of TK, the access to which could be restricted.  To that extent, those terms no longer formed part of the substantive provision in the TK text.  As a result, the Facilitators had given careful consideration to deleting the terms altogether from Article 1.  Out of an abundance of caution, they had resolved to retain the definitions for further consideration.  However, they had cleaned up the definition of secret TK spread out in several provisions, which contained duplicates and redundancies.  Their objective was to arrive at a definition of secret TK that complemented the classification scheme underlying the tiered approach.  Accordingly, they had deleted the previous definitions of secret TK in ALTs 1, 2 and 4, and previous ALT 3 had been retained as the sole definition of secret TK.  No changes had been made to related term “sacred” TK.  

121. Ms. Lilyclaire Bellamy, speaking on behalf of the Facilitators, referred to the report of the contact group regarding Article 3.  The contact group had looked at the necessity of having a definition within the text.  There was no agreement thereon.  The individual elements of the definitions in the text were tested for usefulness in a definition.  The contact group looking at the subject matter had sought to identify what was absolutely necessary or what gave a certain degree of clarity.  The agreement reached was to align the definitions of TK and TCEs, which were quite similar in Rev. 1.  In the discussion in the contact group, there was no agreement on whether it should be a definition of subject matter or if it should be included in the text of eligibility criteria.  They had reflected what the contact group had discussed, but on the matter of “collectively”, the contact group had looked at “collectively” and the term was reinserted to mirror the definitions in the TCEs text.  However, some members of the contact group had observed that not all knowledge was created collectively, neither was it always maintained or developed collectively, so it was retained but in square brackets.  The issue was whether the collective context applied to the creation, development and maintenance.  Moreover, the term needed to be explained and the aspects should have been maintained even though some in the contact group felt that it was at any time applicable in all contexts and that it might be contrary to the concepts of TK and TCEs as “dynamic and evolving”.  The Facilitators had made a few changes to the work done by the contact group.  The word “collectively” was no longer in paragraph (a) The TK text read:  “This instrument applies to traditional knowledge that:  (a) is created, maintained, and developed by the beneficiaries as defined in Article 4, and[/or] is linked with, or is an integral part of, the national or social identity and/or cultural heritage of indigenous [peoples] and local communities.”  They had removed the word “collectively” from paragraph (a) and put it in paragraph (b).  They had retained the collective transmission, but had not kept it in the development part because while they recognized that transmission might be collective, the creation, maintenance, and development of TK could be done on an individual basis.  For example, transmission might occur through the medium of a dream or a vision, and that might come to an individual, and that individual could then transmit it or share the information with a number of persons.  They recognized collective transmission.  Yet in terms of receiving the knowledge and information, sometimes that was done on an individual, and not a collective basis, even though there were instances where one person had a dream or a vision and another had that same dream or vision, there was confirmation of the vision or the dream.  Paragraph (c) was in square brackets.  Paragraph (c) and a portion of paragraph (d) could be deleted because the concepts that were reflected therein were captured in the first two points.  They suggested deleting paragraph (c) “subsists in codified, oral, or other forms”.  In paragraph (d), they would retain “may be dynamic and evolving”, but they were recommending deleting “[, and may take the form of know-how, skills, innovations, practices, teachings or learnings]”.  Paragraph (e) read: “(e) has been used for a [reasonable] term as has been determined by each Member State, but not less than 50 years.]]”.  There was some discussion reflecting on the fact that TK and TCEs were dynamic and evolving so to put a time limit negated that.  She gave the example of someone getting a dream, a vision, which would then become part of the collective knowledge of the group, but as it was something recent, it would not fall within the temporal criterion if it was less than 50 years.  A reasonable time could be determined at the national level.  In the TCEs text, the discussion as presented under TK would also be applicable.  In Article 3 in the TCEs text, the same recommendation went for the deletion of the language in square brackets.  There were no major substantive changes.

122. The Chair said it was a challenging task for the Facilitators to take onboard all of the different views and try to represent each Member State’s view.  The Facilitators had a license to, in the first instance, put forward some recommendation and ideas, and maybe not all of the verbatim comments from Member States were included.  He emphasized that Rev. 1s were revisions and had no status.  The plenary was the decision‑making body.  He opened the floor for comments. 

123. The Delegation of Trinidad and Tobago requested clarification from the Facilitators of a proposed amendment regarding Article 1 in the TCEs text.  In ALT 1, the footnotes had been deleted, however, in ALT 2, the footnotes had been kept.  It requested an explanation or rationale regarding that.

124. Ms. Lilyclaire Bellamy, speaking on behalf of the Facilitators, said that in the TCEs text, Articles 1 and 2 were trying to capture the essence of what a TCE was and rather than a full definition of every single form of TCE at the risk of leaving out something, it was a wholesome way of looking at it.  The notes of the instrument would articulate the content of the footnotes.  

125. [Note from the Secretariat:  All speakers thanked the Facilitators and the members of the contact group for their work.]  The Delegation of Switzerland asked for clarification.  In Article 5(d) of the TK text, there was a reference to the “relevant authorities for protection as reflected in paragraph (a).”  It was not clear to which authorities in paragraph (a) that referred to.

126. Mr. Paul Kuruk, speaking on behalf of the Facilitators, said that the reference to authorities should be read in conjunction with the method of protection available under the first tier as provided in paragraph (a)(i).  Paragraph (c) noted that the relevant method of protection would be the use of best endeavors.  The understanding was that a very rigid application of that scheme would lead to unintended results and place undue burden on stakeholders including IPLCs.  It was therefore necessary to provide for a flexible mechanism that would require first a request to be made by the relevant stakeholders to the relevant national authorities.  In resolving that question, they had taken into account different terms, including governments and national competent authorities.  They had had extensive debates.  Given the wide variety in practice by different governments, it did not make sense to be focused on national competent authorities, agencies, etc.  They had settled for the relevant national authorities.  If that particular provision was subsequently adopted as a text of an instrument, it would require the relevant applicants to work with the available national institutions, however they were referred to.  The relevant authorities were the forums to which one addressed a petition for the stronger protection available under paragraph (a).  It was up to Member States to identify and provide a name for relevant national authorities.

127. The Chair said that the question might relate to Article 8 and the reference to competent authorities.

128. The Delegation of Ghana said “ethnic” had been proposed to be added to the TCEs text, yet it was not reflected in the document.  It wanted to know why.  Also, there was a disparity in the definitions of TK and TCEs, one used “and” to connect “created, maintained, developed etc.”, while the other used “or”.  The use of “and” or “or” had different connotations and different effects and it sought clarification on the difference.

129. The Chair suggested Member States should speak directly to the Facilitators on specific interventions. 

130. [Note from the Secretariat:  This part of the session took place after a short break when delegations reviewed Rev. 1s.]  The Chair announced that the he would take general comments from regional groups and others, followed by Member States providing specific comments on the material presented, starting with subject matter and then scope of protection.  He said those who had concerns around omissions or errors had engaged with the Facilitators during the break.  That was the most efficient way.  He opened the floor.

131. [Note from the Secretariat:  All speakers thanked the Facilitators and the members of the contact group for their work.]  The Delegation of Indonesia, speaking on behalf of the APG, considered the Rev. 1 documents, both the TK and the TCEs texts, as a work in progress.  It reaffirmed its commitment to continue its discussion, either in the informals or plenary.  With regard to the scope of protection in the TK text, it appreciated the idea behind the introduction of new paragraph (d), and, without prejudging its position, it agreed with the comments made during plenary along the lines that there should be language clarification to avoid confusion.  

132. The representative of the Tulalip Tribes, speaking on behalf of the Indigenous Caucus, said that the text on the scope of protection was something he would continue working with, although there were a few changes he wanted to see.  In general, it was a way forward if one was to adopt the tiered approach.  The concepts embodied in paragraph (d) were necessary in order to make the tiered approach go forward.  He hoped to find a large degree of support in at least looking at ideas and using it as a working basis.  

133. The Delegation of Lithuania appreciated that Article 3 contained some more explicit language on eligibility, but it still duplicated the definition.  It asked to refine the definition of TK to make it more general and without a reference to beneficiaries, because there was no agreement on beneficiaries, so it was difficult to chart the content of the definition and subject matter.  As regards Article 5, it did not agree with the language of new paragraph (d) in ATL 2, so it had a strong preference for ALT 1 as the most relevant basis for further work. 

134. The Delegation of Morocco, speaking on behalf of the African Group, said that Rev. 1s could be a basis for future discussions, as the IGC was an evolving process.  It had a number of concerns and would make comments in the plenary and informals.  

135. The Delegation of El Salvador, speaking on behalf of GRULAC, said that with regard to the TCEs text, the footnotes in ALT 1 of Article 1 needed to be kept in.

136. The Delegation of Indonesia, speaking on behalf of the LMCs, said that it took Rev. 1s as a work in progress and reaffirmed its commitment to continue the work.  The changes reflected in Rev. 1 documents indicated progress in positive directions.  Even though it had concerns that needed further clarification and discussion, it looked forward to the discussions in both the plenary and informals.  With regard to the definitions of TK and TCEs, in general it welcomed the idea of making the language parallel between TK and TCEs, even though it had some concerns with regard to the details, but it looked forward to discussing that later on.  In the TCEs text, it preferred ALT 1.  With regard to Article 3, since essentially the new alternative was just copy-paste the definition, it preferred ALT 1, but it was open to further discussion.  On Article 5 of the TK text, it welcomed the idea that had been introduced.  It saw a lot of opportunities to go deeper in informals or in plenary to find a common landing zone that would be acceptable to all.  

137. The Delegation of the EU, speaking on behalf of the EU and its Member States, said there had been some progress in terms of aligning the two texts.  In both work strands, the methodology was to focus first on the TK text and then try to transfer improvements to align the two texts.  It found that positive.  On Article 3, it expressed its appreciation for retaining that article and retaining the eligibility criteria set out in a separate article, which was very important.  Concerning the list, it was very appreciative of paragraph (b) which was an important element:  “transmitted in a collective context”.  It understood the distinction between paragraphs (a) and (b), and it appreciated that element.  It was also grateful that previous paragraph (b) had been retained as paragraph (e), i.e. the temporary element.  Its understanding was that it would be further developed to provide additional clarity to what was considered “traditional” in a particular moment, and to clarify the relationship with the current IP framework.  Regarding the new formulation of “as defined in Article 4”, the issue was that Article 4 contained several alternatives.  As to paragraph (a) in the definition, it had a preference for the previous language which made more concrete reference to beneficiaries, as it was supportive of specifying them.  It understood that the IGC could continue the work on clarifying the subject matter.  It could see the possibility of removing elements in brackets in paragraph (c) and descriptive elements in the second half of paragraph (d) as proposed by the Facilitators.  It was open to further exploring those possible modifications. 

138. The Chair opened the floor to all Member States on the subject matter.

139. The Delegation of the USA said that, regarding the TK text, in Article 3 of Rev. 1, the old ALT 2 had been deleted and replaced with the new ALT 2, and it asked to restore the old ALT 2.  It made suggestions to improve the text of paragraph (b) of the previous ALT 2, and proposed to replace paragraph (b) with the following text:  “created, generated, developed, maintained, and shared collectively, as well as transmitted from generation to generation for a term as has been determined by each Member State, but not less than for 50 years or a period of five generations.”  With respect to the new alternative proposed by the Facilitators, it appreciated the work done, and in paragraph (e), it wanted to add “or a period of five generations” after “50 years” to improve the text of that alternative.  The main body of that alternative text was taken verbatim from the TK definition.  It was not clear what would happen with that alternative versus the definition of TK, so in the meantime it wanted to keep the previous alternative with the improvement suggested and make that possibly ALT 3 and see how the text would evolve.  On Article 1, it related to the definition of TK.  The phrase “for the purposes of that instrument” had been deleted from the definition of TK.  It asked to restore that text.  It was important to make that consistent with other definitions such as “public domain” that was only for the purposes of the instrument.  It wished to keep the deleted text “indigenous peoples, local communities”, and to bracket “the beneficiaries as defined in Article 4.”  One should avoid referring to other articles in the definition of terms that made the definition itself circular.  It would make additional comments on Article 5 later.  Regarding the TCE text, the Delegation wished to insert the phrase “for the purposes of this instrument” in Article 1, ALT 1.  With respect to beneficiaries as defined in Article 4, in order to avoid circularity, it said the operative provision usually referred to the definitions and not vice versa.  ALT 2 was its preferred language and it would address its rationale more elaborately in informals.  With respect to Article 3, to align the options for substantive discussion, it had a preference for restoring ALT 2 as modified with the additional language just mentioned with reference to TK.  It appreciated the newly reflected provision and looked forward to the discussion.  With respect to subparagraph (e), it wanted to add the phrase “or for a period of five generations” after “50 years”.  It looked forward to a substantive discussion on all of those elements in informals.  

140. The Delegation of Japan, concerning the process of the IGC meeting, acknowledged that the contact groups were one way to share opinions among a small group of Member States.  It emphasized the importance of inclusiveness of all Member States in the discussion.  Regarding Article 1 of the draft TK text, the alternative of “secret TK” had been reduced only to former ALT 3 in Rev. 1.  The former ALT 3 defined “secret TK” as one which was regarded as sacred by applicable IPLCs in accordance with their customary laws, protocols, practices, under the understanding that the use or application of the TK was constrained within a framework of secrecy.  Such a definition was very subjective, and it was difficult for third parties to objectively grasp the scope of secret TK.  Therefore, it proposed keeping the former ALT 2 or ALT 4 of secret TK.  

141. The Delegation of India said the discussions were moving towards a certain degree of convergence.  For example, the definition of TK had been very meticulously worded:  TK was knowledge that was created, maintained, and developed by beneficiaries as defined in Article 4.  The text included states or nations as beneficiaries, which was essential and very pertinent in the Indian context.  There should not be reference to other articles.  It proposed that the text should read:  IPLCs and/or nations or states.  There was a need to reduce redundancies, as had been done under the scope of protection.  Its preference was to have a very nice definition of TK in Article 1, which described all of the criteria in combination with ALT 1 of Article 3, which was simple and straightforward. 

142. The Delegation of the Islamic Republic of Iran said, regarding the TK text and the definition of TK, that the proposed new language to use the word “beneficiaries” instead of IPLCs was more appropriate because the beneficiaries were not necessarily restricted to IPLCs.  It welcomed the proposed language.  With regard to the subject matter of the instrument, as mentioned by the Delegation of India, ALT 1 was the most appropriate.  It had some concerns with the language of new ALT 2 which raised so many questions, in particular with regard to the temporal framework in paragraph (e).  One had to avoid redundancies between the definition of TK and the article on subject matter.  It was not difficult to merge those issues.  With regard to the TCEs text and the proposed definition for TCEs, it supported ALT 1.  It had the same concerns with regard to the newly developed language in ALT 2.  It could address those questions in informals.  

143. The Delegation of Nigeria supported the remarks made by the Delegation of Morocco, on behalf of the African Group.  With regard to TK, it noted the progress made, especially with regard to the elimination of ALT 2 of Article 3 and it called attention to paragraph (e).  It considered highly problematic the attempt to make a 50 year or five generation reference to TK.  That was a subject that it wanted to engage in reasonably during the negotiations.  It noted the progress made in trying to keep to the mandate, specifically by closing the gaps, and wondered why one should be retaining ALT 2 in each of those two documents while the IGC had made an attempt, however insufficient, to begin to reconcile the definition with the criteria for eligibility.  At some point, the IGC would have to make a judgment call as a collective not to duplicate definitions with criteria for eligibility.  

144. The Delegation of the Republic of Korea said that the definition should be clear and precise and should speak for itself.  In the definition of TK, “beneficiaries as defined in Article 4” should be removed, and the previous definition should be recovered.  The inclusion of “collective context” in the definitions of TK and TCEs was appropriate for better clarification.  In addition, it wished to include possible forms and actual examples of TCEs in the definition like in ALT 2 in order to enhance clarity.  With regard to Article 3, some elements of subject matter in ALT 2 were redundant, as the definition of elements in the definition.  Therefore, it was necessary to remove those redundant elements and the previous ALT 2 should be recovered.  

145. The representative of the Tulalip Tribes raised the question of the required term for protection.  It seemed like the new proposal was five generations, i.e., around 125 years.  If there was a term of either 50 years or 125 years, it did not seem to matter.  Indigenous peoples often got TK through dreams, through spiritual and other means.  What made TK traditional was not the manner of acquisition or the length of time for which IPLCs had been practicing it, but that it was inserted into a traditional system, a traditional way of being.  The problem with any kind of term was that during that term there would be no protection.  In the proposals like the tiered approach, he wondered what would happen during the 125 or 50 years when TK was not protected.  If it was not protected, it was likely to become diffused, and if it became diffused, it would receive less protection under the tiered approach.  That was linked with other forms of protection, and it did not belong in that instrument.  

146. The Delegation of Egypt supported the statement by the Delegation of Morocco, on behalf of the African Group.  In Article 3, it supported ALT 1, but wanted to proposed a modification: “the beneficiaries are the IPLCs and other beneficiaries as indicated in national legislation.”  ALT 2 was extremely dangerous given that it mentioned the 50‑year time period.  

147. The Delegation of Canada raised an inconsistency between the two texts with regard to the subject matter that could benefit from clarification and alignment.  Specifically, it was concerned with the nature of the link between the TK or TCEs and the IPLC.  In the TK text, with respect to both Article 1 and Article 3, the TK was described as “linked with, or is an integral part of, the national or social identity and/or cultural heritage of indigenous [peoples] and local communities”.  In the TCEs text, within both Article 1 and Article 3, the TCE was described as “the [unique] product of and/or [directly] linked with the cultural and/or social identity and cultural heritage of indigenous [peoples] and local communities”.  It was valuable to specify the nature of the relationship that linked the TK or TCE and the identity or heritage of the IPLC.  The Delegation recommended further refinement of the specific nature of the relationship, to be followed by alignment of the two texts. 

148. The Delegation of South Africa aligned itself with the position of the African Group and of the LMCs.  It found it ironic that the delegations were reintroducing text in plenary.  Certain interventions were not part of the text and it would engage with the Facilitators.  In Article 3, it preferred ALT 1.  During the informals, it would engage with the proponents of the temporal elements, both in the definitions and in the eligibility criteria.  It supported the argument made by the representative of the Tulalip Tribes on the mathematical issue of either 50 or 125 years.  The African Group had a similar position regarding the temporal element.  

149. The Delegation of Senegal supported the statements made by the Delegation of Morocco, on behalf of the African Group, and the Delegations of Nigeria, Egypt and South Africa.  The 50‑year period was prejudicial and problematic for communities.  The point was to ensure a legally strong relationship between rightholders and the objects of their creativity. 

150. The Delegation of Niger supported the statement made by the Delegation of Morocco, on behalf of the African Group.  It preferred ALT 1, both under the TK and TCEs texts.  None of the arguments put forward to justify the 50-year period was convincing, and therefore it should not be included.  In certain countries in Africa, life expectancy had not even reached 50 years until quite recently.  A step had been taken when removing the reference to five generations, but there was a divergence between the periods of five generations and of 50 years.  

151. The Delegation of China said that Rev. 1s were clearer than the previous versions.  The core elements comprehensively covered its concerns.  It said that there was duplication between Articles 1 and 3.  It had a different view regarding the term.  It would continue to exchange with other Member States in the informals.  

152. The Delegation of Uganda concurred with the positions of the African Group and of the LMCs.  The current texts were a good start for further discussion, as they were closing the gaps.  On Article 3, it supported ALT 1.  It asked for a justification for the inclusion of the time element.

153. The Chair said that the temporal issue linked to the idea of telling “traditional” from “contemporary.”  In the informals, Member States should have a frank discussion on the policy rationale.  

154. The Delegation of Colombia was very much in favor of the changes made in Rev. 1s.  The IGC could continue to make progress on that matter.  On TK, it pointed out the progress made in the definition of TK, considering the possibility that it could be transferred collectively at any time.  In Article 3, it preferred ALT 1.  It was concerned with regard to the idea of a time frame being put on TK because it was a limitation on the nature of the traditional issue itself.  With regard to TCEs, it agreed with the statement made by the Delegation of El Salvador, on behalf of GRULAC, that under Article 1, ALT 1, to maintain the consistency, the footnote should be kept.  It highlighted the progress and hoped to be able to continue working in the same way.  

155. The Delegation of Italy supported the statement made by the Delegation of the EU, on behalf of the EU and its Member States.  The problems came from the fact that they did not take account of existing IP treaties.  The new legal instrument was not coming out of a void.  It was entering into an existing IP system that existed since almost a century and a half.  One needed to take account of an overlap of rules.  For instance, the definition of TCEs repeated a list of the possible TCEs and those were already contained in Article 2 of the Berne Convention on the Protection of Literary and Artistic Works (“the Berne Convention”).  Those overlaps created problems in terms of interpretation of the instrument.  With regard to TK, there was some repetition in the definition and scope of protection.  A solution had to be found because that was not acceptable.  Regarding the time frame for protection, it understood both sides.  One side was that protection started at a certain time, where something could be considered traditional, but before the 50‑year period, TCEs should be protected by copyright laws.  After 50 years, the objects could be considered traditional and be protected under TCE laws.  However, there was an overlap of terms.  Article 7(b) of the Berne Convention mentioned a 50‑year period.  Some TK might be connected, for instance, with issues of investment and finances.  If TK was not yet eligible for protection during the initial 50‑year period, there needed to be some recognition of protection for that TK.  It wondered how that was to be done, if it was not yet considered traditional, because 50 years had not passed.  

156. The Delegation of Ghana identified with the position of the Delegation of Morocco, on behalf of the African Group, and with the Delegations of Egypt, Nigeria, South Africa and Senegal.  Existing IP regime did not properly protect TCEs or TK.  In Ghana, copyright protection was for works produced by an identified author.  However, that did not apply to TCEs and TK because a community usually produced TK or TCEs.  In that sense, copyright could not, in its existing state, protect TK or TCEs.  Regarding the temporal aspect, “traditional” did not necessarily mean ancient or old.  It just referred to the mode of transfer or the way in which the TK or TCE came about.  

157. The Chair opened the discussion on the scope of protection.  

158. The Delegation of Switzerland said, with regard to paragraph (d), that it was important for the IGC to explore new and creative approaches in order to find balanced solutions for the appropriate use and protection of TK of IPLCs.  It recognized the need for flexibility to attribute the specific type of TK to a specific tier and that the level of protection might not necessarily be static.  Yet such an approach had to be carefully analyzed and elaborated.  In particular, further discussions were needed on the role and functions of the relevant authorities as well as what a possible change of level of protection meant in a transnational context.  It looked forward to further discussing those points in the informals.  

159. The Delegation of the USA said that, regarding the term secret TK, it preferred ALT 2, which was the language that it had proposed at IGC 37.  It provided more helpful understanding of what was meant by secret TK and was less circular than other definitions.  With respect to Article 5, it appreciated the work done on ALT 2 and its new text, but it had significant concerns with respect to that text as it was digesting it.  The word “protect” in the first line of ALT 2 should be bracketed.  It was not completely clear on the meaning of “access to traditional knowledge that is restricted”.  It appreciated clarification on the meaning and whether or not it should be defined.  With respect to the new paragraph (d), the chapeau of that article referred to “reasonable and balanced manner” and it was not sure if that balance was reflected in that paragraph.  It was not sure that the procedure would lead to legal certainty and predictability.  ALT 3 was its preferred alternative.  It had been repeatedly suggested incorporating criteria for eligibility into Article 5 and not to keep them in Article 3.  That might be a workable approach.  It was willing to drop ALT 2 in Article 3 in the TK text if it could introduce the amendment to the revision to ALT 3 of Article 5.1 as a chapeau.  It would read:  “Where traditional knowledge is distinctively associated with the cultural heritage of the beneficiaries as defined in Article 4, and is created, generated, developed, maintained, and shared collectively, as well as transmitted from generation to generation for a term as has been determined by each Member State, but not less than for 50 years or a period of five generations, traditional knowledge should be protected according to the scope and conditions defined below.” Then the text of existing ALT 3 would follow that new proposed text.

160. The Delegation of the EU, speaking on behalf of the EU and its Member States, appreciated that the text of Article 5 retained the alternatives to the tiered approach.  It supported the measures‑based approach as contained in ALT 1.  However, it tried to engage constructively in further improving ALT 2 on the tiered approach.  When exploring the tiered approach, its focus was on understanding how the various tiers would work and the types of TK/TCEs that would be captured in the tiers.  It still had basic problems in understanding how those tiers worked.  The new paragraph (a) introduced the category of “restricted”, which had no definition.  There had been an attempt at eliminating some unclarities, and considering “secret” or “sacred” TK as examples was an improvement.  It acknowledged that new ALT 2 was more streamlined and improved.  However, it still had some basic difficulty in understanding how those categories, such as restricted, secret, sacred, narrowly diffused and widely diffused would be specified.  Looking at the relationship between Article 5 and the definitions in Article 1, some definitions were related to the operation of that article.  Only one alternative was retained as regards the definition of secret TK (ALT 3), while the others had been deleted.  That was problematic because the IGC had not engaged in elaborate discussions on definitional issues.  As to the new paragraph (d), while it acknowledged the interest to be protected by that mechanism, i.e. the possibility to cut through the tiers in certain situations where TK/TCEs was diffused in a manner which was not found legitimate or authorized, there could be some situations where a correction mechanism was necessary.  It was difficult to understand how it related to the rest of the article and the whole set of tiers.  It shared the concerns expressed by the Delegation of Switzerland as to the reference to the relevant authorities as reflected in paragraph (a).  It was not quite clear how protection would work.  It was ready to engage further in informals to explore the tiered approach.  

161. The Delegation of Nigeria noted a significant attempt to bring clarity to the previous text.  The word “restricted” looked like a reference to sacred or secret TK.  The categories of the tiers were clearly spelled out through the drafts.  It also noted the progress made in relation to paragraph (d) and noted that that was a very new draft.  It was studying it carefully, because it was important to learn from the Indigenous Panel in relation to those categories of diffusion through concrete examples.  It wished to engage strongly with everyone to flesh that out with the degree of clarity required.  The IGC should think about how it would translate into the TCEs text because that would represent a lot of work in the informals.  

162. The Delegation of Islamic Republic of Iran welcomed in principle any innovative idea from the Facilitators that could potentially bridge the gaps among Member States.  It supported the insertion of the word “protect” in the chapeau of ALT 2.  It also welcomed the insertion of the newly drafted paragraph (d), which it was still examining and exploring.  As a matter of consistency, paragraphs (a), (b), and (c) mentioned the word “beneficiaries” but paragraph (d) referred to IPLCs only.  It would be more appropriate to use the same wording, “beneficiaries”, in paragraph (d).  

163. The Delegation of Canada was still considering the different options regarding the scope of protection, including the tiered approach as well as the new text added to Article 5.  So as to ensure common understanding, it had preliminary comments on the scope of protection.  It appreciated the efforts to refine the definitions of “sacred” and “secret”, which played an important role in the scope of protection.  It was still important to have definitions of those terms, and more work was required to clarify what they covered and what would be the appropriate level of protection.  It was concerned that “secret” and “sacred” in the revised scope were examples of the type of TK that might be protected.  It was important to understand what other categories of TK might be contemplated there, and for the text to be clear as to what might be included.  It understood that the contact group had only been able to focus on the TK text and had recommended that for the TCE text, consideration should be on whether simply adopting the TK text approach or to take into consideration any unique features for TCEs.  It sought clarity as to why the reference to Article 9 was in ALT 1 but not in ALT 2.  It looked forward to further exploring those issues and discussing paragraph (d) in the informals.

164. The Delegation of Egypt preferred ALT 1, because it was more inclusive and flexible.  Reaching a solution had not been easy when dealing with ALT 2 through the contact group.  ALT 2 had many positive aspects, but also negative aspects.  Most importantly, the definition of “secret” and “sacred” TK was not acceptable.  What was sacred in Africa could not be necessarily sacred in the Amazon or by other indigenous peoples.  It could not find proponents for that definition.  It suggested adding “in accordance with national law”, in ALT 2, in the very first line of paragraphs (a) and (b).

165. The Delegation of the Russian Federation preferred ALT 1.  It was the more flexible alternative.  ALT 2 contained many different concepts that needed a clearer definition.  It was willing to participate in discussions to elaborate appropriate wording.  

166. The Delegation of Japan supported ALT 1 and ALT 4 for the TK text and ALT 1 or Option 2 of ALT 3 for the TCEs text, although the discussions at the contact group were implemented focusing on the tiered approach.  Regarding Article 5, ALT 2, paragraph (a) of the TK text, the TK which would be given the highest-level protection was required to be of “restricted” access.  However, the meaning of “restricted” was highly subjective.  In the same sentence, “sacred” TK was included as TK of restricted access, but assessing whether TK was sacred or not was also a subjective question.  Therefore, it could not support the new sentence and requested to go back to the original text.  As for ALT 2, paragraph (d) of the TK draft text, the rationale and the necessity of that proposed item should be clearly explained by the proponents, and until such time, it was not in a position to support that proposed item.  

167. The Delegation of India said that although a lot of efforts had been made to clarify the article, there had to be more deliberations thereon.  

168. The Chair closed the discussion of Rev. 1s.  

169. [Note from the Secretariat:  The informals took place on December 13, 2018.  This part of the session took place on December 14, 2018.]  The Delegation of Finland reported on the publication of a study on the “Needs of the Sámi people for intellectual property protection from the viewpoint of copyright and trademarks” (available at http://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/161206/OKM_40_18_Needs_of_the_Sami_people-WEB111218.pdf?sequence=1&isAllowed=y).   

170. The Chair reported on his meeting with the RCs on the change of date of the Ad Hoc Expert Group.  He said it was agreed that a meeting of an Ad Hoc Expert Group on TK and TCEs would be organized prior to IGC 39 instead of IGC 40.  It would follow the same arrangements mutatis mutandis as agreed at IGC 37.  That meeting would take place on Sunday, March 17, 2019, at WIPO Headquarters in Geneva, in Room NB 0.107, from 09:00 to 16:30.  

171. [Note from the Secretariat:  This part of the session took place after the distribution of Rev. 2s on December 14, 2018.]  The Chair invited the Facilitators to introduce Rev. 2s for consideration by Member States.  

172. Mr. Paul Kuruk, speaking on behalf of the Facilitators, said that the Facilitators had reviewed the provisions regarding definitions, subject matter, scope of protection and exceptions and limitations on the basis of Rev. 1s.  They proposed texts for consideration that were concise, narrowed gaps, eliminated repetition and redundancies and preserved the integrity of the Member States’ proposals.  Their revisions took into account interventions made in plenary and informals.  They had cleaned up the definition of TK and reinserted some previously deleted alternatives in the definition of “secret” TK in Article 1.  They proposed for consideration the definition of a new term, “traditional”, in both texts.  In addition, they created an alternative in Article 3 that identified certain criteria of protection, but excluded the reference to time limits.  In contrast, other alternatives retained similar criteria for protection and included the time limits proposed by Member States.  Furthermore, they had revised positions on the tiered approach on Article 5, in the draft text on TK but not TCEs, to provide clarity regarding the types of tiers and methods of protection.  Finally, a minor change had been made to Article 7 in the TCEs text to be consistent with the TK text.  

173. Mr. Jukka Liedes, the Vice-Chair, speaking in the absence of Ms. Lilyclaire Bellamy, one of the Facilitators, said that in Article 1 of the TK text, the chapeau stated that the terms were defined “for the purposes of this instrument”.  That was applicable to all the definitions; it seemed redundant and unnecessary to have the same phrase for each definition.  The Facilitators had included a definition of the term “traditional” to establish a language on the time aspect that was more flexible than the references to the numbers of generations or years.  The draft by the Facilitators tried to provide a basis for further consultation on whether there would be a possibility to have a clause that would clarify the time aspect and be acceptable for the two main opinion camps.  The element read as follows:  “Knowledge is traditional when, in the course of time, it has acquired a form and content which is emblematic and characteristic of the cultural or social identity, or the cultural heritage, of an indigenous people and local community/beneficiary.”  The last element, IPLCs/beneficiaries, was there because there was the supported suggestion to consider the longer version of the reference to beneficiaries.  In the definition of TK, there had been the words “created/generated.”  In the preparatory exercise, the main dictionaries of English had been consulted and it seemed that “to create” and “to generate” meant the same thing.  It was submitted for consideration whether to have only the word “creation”.  In the next line, the reference to IPLCs was suggested and supported.  The reference to “collectively, where applicable” was a placeholder, which was important for many.  The place would still be considered if it would be kept, or that could become a part of the results of the explanatory notes for the provision.  It was quite a convincing argumentation that the creation, transmission, etc. might be sometimes collective and sometimes not.  The element “which subsists in other forms…” had been deleted, as per the discussions in the contact group.  The deletion had been supported in plenary.  It had been suggested that that element, which had no definitional value, be deleted.  The next element was ALT 2 of “secret” TK, which was the element deleted in Rev. 1.  The Facilitators had restored on the basis of proposals from some delegations.  In Article 3, ALT 2 was developed further.  The list of eligibility criteria contained in that alternative, the same elements were found in paragraph (a).  In paragraph (c), there was a reference to “collectively, where applicable”, under the understanding that the right place would be considered.  Paragraph (c) was suggested to be deleted, and paragraph (e), which referred to the time dimension, had been deleted.  It was, however, retained in the next alternative.  ALT 3 was the old ALT 2 from the previous meeting.  It had been restored on the basis of a proposal.  Paragraph (b) had been complemented, as suggested by one delegation.  In the TCEs text, in Article 1, the same element, “for the purposes of this instrument”, had been added.  IPLCs had been put‑back, the reference to “collectively, where applicable” had been maintained as a placeholder, and “written, codified form, etc.” had been suggested to deleted.  ALT 2 of the definition of TCEs was suggested to be deleted.  The most important difference between ALT 1 and ALT 2 was that in ALT 2 the time element was included in the end of the definition, and then the time element was properly recorded in the proposals in the text of the articles so it was not necessary to be maintained there.  In Article 3, the same changes had been made as in the TK text, so it was self‑explanatory.  The old ALT 2 had been taken back and complemented, as suggested by one delegation in paragraph (b).  There had been a critical discussion on the scope of application of the draft instruments.  There seemed to be no boundaries.  The Facilitators had prepared a first draft for such a purpose.  The text could be included in the preamble or as a second paragraph in Article 3.  The proposed draft followed closely the definition of “publicly available” and read as follows:  “This instrument does not apply to traditional knowledge which has, in the course of time, lost its distinctive association with any indigenous peoples and local communities and has become generic or stock knowledge, notwithstanding that its historic origin may be known to the public.” 

174. Mr. Paul Kuruk, speaking on behalf of the Facilitators, said that in Article 5 of the draft TK text, in line 1 of ALT 2, they had placed new brackets around “safeguard” and “protect”.  They had inserted the words “rights and” after the word “moral” so that the first clause of the first sentence would read:  “Member States [should/shall] [safeguard] [/protect] the economic and moral rights and interests of the beneficiaries…”.  To clarify the amount of diffusion of TK, which informed the classification of TK in the tiered approach was to be from the perspective of IPLCs, the following language had been inserted to the description of the tiers in paragraphs (a), (b) and (c) in response to the request from a Member State:  “Where with reference to the customary laws and practices of indigenous [peoples] and local communities/beneficiaries.”  Thus, paragraph (a) read as follows:  “access to traditional knowledge is restricted, including where the traditional knowledge is secret or sacred, Member States [should/shall] take legislative, administrative and/or policy measures, as appropriate, with the aim of ensuring that…”.  There was a slight adjustment in paragraph (a), i.e. the addition of the word “moral” to specify that the right to the use of TK in a manner that respected the integrity of the TK was a moral right.  As for paragraphs (b) and (c), it was evident from the changes that they had only added the introductory clause identified earlier.  Paragraph (d) of ALT 2 was to provide clarity.  In response to the request of some Member States, they had added new language to paragraph (d) and deleted some text.  The revised provision read as follows:  “[For traditional knowledge that is narrowly diffused or widely diffused, and not in accord with customary laws and practices of indigenous [peoples] and local communities or with their prior informed consent, indigenous [peoples] and local communities or other beneficiaries, as applicable, may request from the relevant national authorities protection provided for in paragraph (a), taking into account all relevant circumstances, such as:  historical facts, indigenous and customary laws, national and international laws, and evidence of cultural harms that could result from such unauthorized diffusion.]]”.  A Member State had requested the reinsertion of the words, “whether or not it is sacred”, where those words would have been deleted from paragraphs (a) and (b) of ALT 2.  However, they had determined that ALT 3, substantially the same as ALT 2, already contained the same words in paragraphs 5.1 and 5.2.  Therefore, ALT 3 would respond adequately to the concerns of the Member State that had requested the reinsertion of the text, and not making the change enabled maintaining the integrity of the proposals of other Member States.  Furthermore, they had taken into account the fact that the Member State had indicated ALT 1 as its preferred approach.  In Article 7 of the TCEs text, in response to a request from a Member State, they had added the word “should” to ALT 1, 2 and 3.

175. [Note from the Secretariat:  This part of the session took place after a short break when delegations reviewed Rev. 2s.]  The Chair opened the floor for comments on Rev. 2s.  Member States could make comments for the record.  Any errors or omissions identified would be corrected.

176. [Note from the Secretariat:  All speakers thanked the Facilitators and the Vice-Chair for their work.]  The Delegation of Lithuania, speaking on behalf of the CEBS Group, said that Rev. 2s were work-in-progress.  The document took into account the discussions at the informals, which it reflected in a fair manner.  Rev. 2 could be the basis for further work.  It still had to consider all the changes made and looked forward to discussing it more thoroughly at IGC 39.  It said that there was a discrepancy between the two texts.  In the definition of TK, the text still contained the word “national” and it wondered if that was intentional or not because the TCEs text did not contain the word “national”.  In ALT 2 of Article 3, paragraph (b) also mentioned “national or social identity”.  It wondered whether it was the intention of the Facilitators to leave it, and if so, it wished to bracket the word “national”.  

177. Mr. Jukka Liedes, the Vice-Chair, speaking on behalf of the Facilitators, clarified that it had been in the pipeline to be deleted, so the bracketing was the right thing to do.  

178. The Delegation of Indonesia, speaking on behalf of the APG, recognized the effort of defining the term “traditional” and looked forward to discussing it at IGC 39.  It took note of Rev. 2s and Articles 1, 3, 5 and 7, and looked forward to continuing the discussion at IGC 39 based on Rev. 2s.    

179. The Delegation of Canada, speaking on behalf of Group B, noted and recognized that Rev. 2s were work-in-progress.  Individual members of the group would make specific comments on Rev. 2s.    

180. The Delegation of El Salvador, speaking on behalf of GRULAC, recognized that an attempt had been made in Rev. 2s to include all the interventions made during the informals and the views of the delegations in general.  It recognized that the texts would be reviewed at IGC 39, when it would have had time to analyze the documents in detail and would be able to make more positive contributions.  In Article 3 of both documents, it had pointed out already that in ALT 2 in Rev. 1 (new ALT 3) there should be a square bracket before the word “but”.  The two issues had been separated so one should open the bracket before the word “but”.  It recognized the attempt to introduce a definition of the word “traditional” in order to meet the concerns expressed by a number of members.  The Delegation was open to discussing that definition, which could be improved, because it still mentioned a term for protection.  It would look at it in depth and would make further observations at IGC 39.  As to ALT 2 of the definition of “secret TK”, it preferred not to have the reference to commercial value.  On Article 3, it recognized the separation of the two positions by introducing ALT 3, as requested by a number of delegations.  It was more comfortable with ALT 2, which had eliminated the time period;  however, it could accept ALT 1, on the understanding that the definitions would be associated with the definition from Article 1.  It would continue to work with both alternatives in the hopes of finding a solution that would accommodate all members.  As to Article 5, in paragraph (d), it appeared that it was a new category of TK.  It was a tool that applied to the situations under paragraph (b) and (c).  It was more than ready to contribute in a positive manner at IGC 39.    

181. The Delegation of the EU, speaking on behalf of the EU and its Member States, could accept Rev. 2s to be transmitted to IGC 39 to serve as the basis of further discussions.  It was happy to continue discussions and come back with more substantive comments.  In Article 1, it found that the new definition of “traditional” without further explanation required some time for review and it might get back with more comments at IGC 39.  As to the definition of TK and of TCEs, it noted the discrepancy and wanted to see the TK text aligned with the TCEs text.  Instead of including the word “national and social identity and/or cultural heritage of indigenous peoples”, it wanted to see the same text.  That also appeared in Article 3, ALT 2, paragraph (b), with the same unintended consequence.  As to the definition of secret TK, it appreciated that one of the previous alternatives had been retained, so ALT 2 reflected a different approach as compared to ALT 1.  It still remained more anchored in the approach as reflected in ALT 2, which laid the emphasis on accessibility to the public or users.  It was important to have it reflected in Article 1.  It appreciated that the Facilitators had taken onboard its comments in the definition regarding the reference to “beneficiaries”.  Regarding Article 3, it thanked the Facilitators for taking onboard its comments as regards paragraphs (a) and (b).  The wording made it clear that those were cumulative criteria.  That was an important issue for the Delegation.  Similarly, it thanked the Facilitators for separating the elements in paragraph (b), because it supported that.  Concerning the time aspect, although the discussions thereon had not been concluded and the IGC had still not reached consensus, it was a very important issue for the Delegation.  Previous ALT 2 (new ALT 3) still contained the wording that it found important to be retained in the text, so it took it that it was work in progress.  Whether it was ALT 2 or ALT 3, in the set of criteria, there was a placeholder for the time aspect until the IGC reached a consensus.  As regards Article 5, it was supportive of the measures-based approach contained in ALT 1, but it could accept ALT 2 as a basis for further discussions on the tiered approach, which it was ready to explore in more detail.  It might come back with further substantive questions or comments on the tiered approach.

182. The Delegation of Morocco, speaking on behalf of the African Group, said that Rev. 2s were work-in-progress and could serve as a basis for debate at IGC 39.  It had some concerns which would be raised by members of the Group.  The IGC should, at IGC 39, try to avoid the number of alternatives in the text and try to bring views together rather than separating them.  It would continue to work in a constructive manner.    

183. The Delegation of Indonesia, speaking on behalf of the LMCs, took note of the introduction of the definition of “traditional” in Rev. 2s.  It recognized that the attempt had come about at the discretion of the Facilitators.  It looked forward to discussing that in greater details at IGC 39.  Notwithstanding its positions, it welcomed the changes on the definition of TK and TCEs, which were more consistent, as reflected in Rev. 2s.  With regard to Article 3 in both documents, it saw a potential to bridge further gaps in the continuation of the discussion.  It was time for the IGC to decide on the framework to apply with regard to the definition and subject matter of protection to avoid redundancy and to produce a clearer text, while at the same time continuing to maintain the integrity of Member States’ positions.  With regard to Article 5 in the TK text, it welcomed the changes in ALT 2 and hoped that further discussion on the tiered approach would lead to a better understanding on the necessity to assign different levels of protection in line with the characteristics of TK, to be able to bridge gaps on other core issues within the draft instrument.  Exceptions and limitations were closely linked to the scope of protection and should be straightforward so as not to compromise the already differentiated scope of protection.  Both Rev. 2 documents, as work-in-progress, could serve as a basis to continue the discussion at IGC 39.  It hoped that at IGC 39, the IGC would have the opportunity to discuss, in addition to subject matter and scope of protection, policy objectives and exceptions and limitations in greater detail, along with other cross-cutting issues.  

184. The Delegation of China said that the IGC had had very deep discussions on TK and TCEs.  The two documents reflected the results of the discussions in a very good way.  It was pleased to have the two Rev. 2 documents as the basis of discussion at IGC 39 and looked forward to further discussions.    

185. The Delegation of Egypt said that the IGC had done a considerable amount of the work it needed to do and had made a considerable amount of the headway it needed to make.  Discussions had been held in transparency under the Chair’s and Vice-Chair’s skilled leadership as well as with the two Facilitators.  Rev. 2s faithfully reflected what had been said and agreed or not agreed during the discussions.  The two working documents were valuable and could be used as a foundation for the IGC’s work in the future.  It would make further comments at IGC 39, where it hoped there would be increased room to make progress and not get into a deadlock.  It hoped to be able to concentrate on the articles from day one, so that not too much time would be spent in philosophical discussions, which were not really of a great deal of use or of much active interest.  There were three areas which were very important to tackle; the IGC was attempting to create history in terms of IP, creativity and the human aspect, which was the important thing, not just the economic and material aspects.    

186. The Delegation of the Plurinational State of Bolivia said that the documents were very helpful, although there was still some difficulty with the language.  The IGC would be able to make headway, particularly on the definition of TK.  The two documents represented progress.  It did not necessarily agree 100 percent to their content, but they would help bridge gaps in the negotiating process.  ALT 2 of Articles 3 and 5 could still be improved and needed to be discussed further.  Having said that, they could be a foundation for moving closer to the goal of the instrument on scope of protection.  The public domain and temporal issues were important, but the main focus was on achieving a clean document.    

187. The Delegation of the USA said that it was still studying the definition of “traditional”.  It was a new definition, and it wanted for the time being to bracket it.  It did not see that as a substitute for clear eligibility requirements, including a temporal element, in the text.  In addition, the definition contained the phrase “an indigenous people” and it requested to replace it with “indigenous peoples”.  In Article 3, with respect to the new ALT 2, it had already suggested to insert the phrase in paragraph (e) “or a period of five generations,” after the phrase “50 years” (and the same change was requested in the TCE text).  In Rev. 2, paragraph (e) had been deleted altogether.  It requested that the Facilitators reinsert the text previously found in paragraph (e), with the additions it had suggested in order to preserve that option in ALT. 2.  In Article 5 of the TK text, with respect to ALT 2, it had posed a number of questions, both in plenary and informals, that had not been answered completely;  however, it was still studying the proposed edits and would have more detailed comments at IGC 39.    

188. The Delegation of India welcomed the incremental progress made and looked forward to an early finalization of an international legal instrument(s) for the effective protection of TK, TCEs and GRs.  The IGC had been able to discuss parts of Article 1, i.e. the definition of TK and TCEs, as well as Articles 3, 5, and 7.  It was pleased to note that there was a recognition of the role played by the state or nations as the trustees of TK and TCEs where IPLCs could not be identified or correlated.  It was hopeful that the discussion would lead to substantive progress at IGC 39.  It reserved its right to provide comments on the texts.    

189. The Delegation of Canada said that Rev. 2s provided a good basis for further discussion.  Without prejudice to its position, it continued to work constructively towards a common understanding and with a view to reducing the number of alternatives.  There were merits in all proposed approaches regarding the scope of protection, including the tiered approach.  Regarding ALT 2 of the scope of protection, some points had been omitted during the drafting of Rev. 2.  ALT 2 should incorporate a reference to Article 9 concerning exceptions and limitations with the same language in ALT 1.  It asked to retain the previous phrase “traditional knowledge is secret, whether or not it is sacred,” which was a workable framework to determine what could benefit from the highest level of protection.  Notwithstanding that, it had concerns about what might be captured by the terms “secret” and “sacred”.  The new language “where access to traditional knowledge is restricted, including whether TK was secret or sacred,” made it less clear what TK would be captured.  As a result, it asked to retain the two options for further consideration of the tiered approach in ALT 2.  It had been suggested that ALT 3 already contained that phrase.  The Delegation was open to working on all options, particularly the tiered approach, and it was trying to retain elements that would allow reflecting Canada’s reality in that option.  ALT 3 was a formulation of the tiered approach and contained the phrase to which it was referring, but it was a different formulation that did not appear to be gaining much interest.  With a view to working constructively towards common options and alternatives, it had focused attention on trying to support ALT 2.  Additionally, it would review the new proposals, including the one for a definition of “traditional”, and would provide more substantive comments at IGC 39.  

190. The Delegation of the Republic of Korea said that in general, Rev. 2s could serve as a basis for further discussion at IGC 39.  With regard to Article 1, “traditional” was a new concept, and it wished to contribute to the discussion at IGC 39 with comments thereon.  Article 3 was one of the critical elements in the TK and TCE texts.  It looked forward to discussions on that matter.  Regarding the Article 5, it would be better for the scope of protection to be as simple and concise as possible in order to increase clarity and legal certainty.  It looked forward to a good discussion on that matter at IGC 39.    

191. The Delegation of Japan said it would consider Rev. 2s carefully and would make comments thereon at IGC 39.  Regarding the additional word “traditional” in Article 1 of both texts, it was grateful for the constructive efforts of the Vice-Chair and the Facilitators to enhance the clarity of the instruments, and it considered those additions as a good basis for further discussions.  However, it needed to carefully consider each word in more detail and would make comments at IGC 39, if needed, because the definition of “traditional” might have a great impact on the entire texts on TK and TCEs.  Regarding Article 3 of both texts, it supported the statement made by the Delegation of the EU, on behalf of the EU and its Member States, and the Delegation of the USA.  There was no consensus on the deletion of the temporal criterion from ALT 2.  Therefore, that criterion should remain in both texts.  Regarding Article 5 of the TK text, Member States had not reached any consensus to put paragraph (d) into ALT 2.  It proposed to put paragraph (d) in brackets.  It looked forward to having discussions with all Member States in a constructive manner at IGC 39.

192. The Chair said that the inclusion of “traditional” was a suggestion by the facilitators, and there were Member States that were interested in that, so it would be retained in the text.

193. The Delegation of Nigeria noted the attempt to define “traditional” and also noted, as stated by the Delegation of Indonesia, on behalf of the LMCs, that they were proposed at the discretion of the Facilitators.  That needed to be further interrogated.  It agreed with the Delegation of the USA to put it in brackets and noted that it was already in italics.  On definitions, if one proceeded on the premise that the determination of the different tiers of TK and TCEs in relation to their diffusion or lack thereof was a matter for IPLCs, there was no need of seeking to define “sacred”, “secret” and other categories.  It would return to that matter at IGC 39.  It noted the proposed draft suggested by the Facilitators and would appreciate to have the opportunity to engage with that idea in the course of further negotiations at IGC 39.  As proposed by the Delegation of Morocco, on behalf of the African Group, based on the progress made, it hoped that it could get on with the task of reducing the alternatives.  That was really the test:  whether the IGC would make progress or would lack the courage to make progress.  That was a matter for IGC 39.  

194. The Delegation of Australia said that it looked forward to making further comments at IGC 39.  Article 3 read a lot more easily with the three alternatives, notwithstanding its current reservations around the temporal aspect and “other beneficiaries”.  The wording put forward by the Facilitators was an interesting concept worth exploring.  Under Article 5 in ALT 2, it understood that paragraph (d) was a work-in-progress, and the wording was not perfect.  It had some concerns about how it would work in practice, for example, with other beneficiaries and relevant authorities, but appreciated that it was a very new concept and it looked forward to discussing it further.  It looked forward to further discussions to bridge gaps and move towards a cleaner text. 

195. The Delegation of the Islamic Republic of Iran recognized that the newly defined term “traditional” was an initiative by the Facilitators to bridge the gaps around the temporal aspects.  It took note of that definition and would make more detailed comments at IGC 39.  On the definition of TCEs, it welcomed the introduction of only one definition, which reduced redundancies.  On Article 3, it recognized the efforts to produce a text that reflected the position of all Member States.  It supported ALT 1 and reiterated its concern on the temporal element contained in ALT 3.  Concerning Article 5 in the TK text, it took note of the proposed change in ALT 2, in particular paragraph (d) as a new conceptual idea.  It looked forward to further discussions on ALT 2, which had the potential to constitute the final language of that article.

196. The Delegation of Colombia welcomed the comments made by the Delegation of El Salvador, on behalf of GRULAC.  It emphasized that the IGC needed to focus on dealing with issues which had not yet been solved.  It had looked positively at the way the discussions had gone in the contact groups because they helped to look in-depth at issues in the text, and that had led to a positive outcome.  It invited delegations to work at IGC 39 on the text, which would include a framework for protection, which in itself was a point of reference, because going into details on definitions in each and every one of the terms was likely to lead to subjective interpretations that would prevent the IGC from making headway.  On Article 5, it was grateful for the work done in the contact groups and informals, which made it possible to produce paragraph (d).  One needed to make sure that the holders of TK could protect their integrity.  

197. The representative of CEM-Aymara, speaking on behalf of the Indigenous Caucus, said that Rev. 2s would help the IGC to continue its work in a constructive manner.  He would participate in constructive discussions on that document at future sessions.  He had listened with concern to the discussions on a temporal criterion in relation to TK and TCEs.  That was unacceptable because the imposition of such a temporal criterion would be in contradiction with the IGC’s mandate.  As to the tiered approach, it was positive because it acknowledged the diverse nature of TK and TCEs, but it did not accommodate the intention of indigenous peoples vis-a-vis the TK, because it did not recognize their owners’ decision as to whether or not a TK or TCE should be shared.  That was a decision that indigenous peoples made within their own peoples.  A tiered approach would be acceptable provided it guaranteed respect for the decision taken by the owners of the TK or TCE.  A tiered approach should also provide for the recovery of TK.  If a piece of TK was not supposed to have been shared but had been diffused without the consent of the indigenous peoples holding the right to it, the mechanism should include some way of recovering control over that TK and/or TCE.  He was happy to continue working on that.  He welcomed the inclusion of paragraph (d).  It was the beginning of finding a solution to the problem of TK diffused without the agreement of its peoples.  The IGC still had to work on the language, but it was a step in the right direction.  Exceptions and limitations should be based on determination by indigenous peoples under the principle of FPIC.  That work had to be done at a national level because there was no one-fits-all solution.  The Indigenous Caucus remained open to continuing the discussions on Rev. 2s.    

198. The Delegation of South Africa, while it noted Rev. 2s, expressed its disappointment at the increase in the number of alternatives and options.  Rev. 1s contained 497 open brackets and Rev. 2s contained 484.  The true progress of any session would be determined by the decrease in the number of alternatives and brackets.  It noted the inclusion of the definition of “traditional” in italics.  It joined the Delegations of the USA and Nigeria in bracketing it so as to have sufficient time to consider its implication.  It was encouraging that many delegations were showing preference for either ALT 1 or ALT 2.  By implication, that could be a starting point to deleting ALT 3 and ALT 4.  Under Article 1, it noted the introduction of new definitions, which it would take under review.  It asked the Facilitators to look at the consistency of the use of “beneficiaries” to include both IPLCs and other beneficiaries.  In Article 3, it supported ALT 1.  In Article 5, it supported the preference expressed by the Delegation of Morocco, on behalf the African Group.  In Article 7, it supported a simplified exceptions and limitations clause.    

199. The Delegation of Senegal said that the Rev. 2 documents opened options for discussion.  It would be able to pass those documents onto authorities in Senegal for analysis.  There was a region in Senegal where traditional peoples hunted and farmed on a traditional basis.  It was strongly believed in Senegal that the time had come for the IGC to adopt instruments on TK and TCEs.  It was convinced that the IGC would reach the result that the TK and TCEs holders had been waiting for so long.    

200. The Delegation of Kenya appreciated the contribution of the Facilitators.  It took note that Rev. 2s were fair working documents for IGC 39.  It hoped that all the delegations would work towards bridging the gaps in the documents.    

201. The Delegation of Ghana identified with the positions of the Delegation of Morocco, on behalf of the African Group, and the Delegation of Indonesia, on behalf of the LMCs.  The definition of “traditional” would be subject to further discussion.  The temporal scope was unacceptable.  The proposal by the Facilitators was laudable and worthy of further discussion at IGC 39.  It hoped that continuous sharing of the experiences and legislation on TCEs and TK by Member States would aid moving closer to a cleaner document.  It noted that the acknowledgment of the state as a beneficiary was a laudable one, and it drew attention to the fact that the preamble ensured that states would not infringe on the rights of indigenous peoples, where applicable.  It suggested, for clarification, to substitute “generate” with “develop” in the TCE text to document the scenario where TCEs or TK did not originate from a state but had been uniquely developed by IPLCs or the state itself in another country.  It looked forward to constructive discussion at IGC 39 in order to move closer to the finishing line.    

202. The representative of Tupaj Amaru said that he had presented a more coherent definition, which fully represented the vision of indigenous peoples.  TK was the cosmic vision of the indigenous peoples.  TK was not something tangible.  TCEs were heritage.  The IGC had failed, after 18 years of work, but the mandate had to be returned to the GA, which would decide how to pursue it.  All Member States had to analyze the problem of the indigenous peoples, not from the point of view of profit or the markets, but with a human value.  

203. The Chair closed the agenda item. 

Decisions on Agenda Item 8:

204. The Committee developed, on the basis of document WIPO/GRTKF/IC/38/4, a further text, “The Protection of Traditional Knowledge:  Draft Articles Rev. 2”, and on the basis of document WIPO/GRTKF/IC/38/5, a further text, “The Protection of Traditional Cultural Expressions:  Draft Articles Rev. 2”.  The Committee decided that these texts, as at the close of this agenda item on December 14, 2018, be transmitted to the Thirty-Ninth Session of the Committee, in accordance with the Committee’s mandate for 2018-2019 and the work program for 2018, as contained in document WO/GA/49/21. 

205. The Committee took note of and held discussions on documents WIPO/GRTKF/IC/38/6, WIPO/GRTKF/IC/38/7, WIPO/GRTKF/IC/38/8, WIPO/GRTKF/IC/38/9, WIPO/GRTKF/IC/38/10, WIPO/GRTKF/IC/38/11, WIPO/GRTKF/IC/38/12, WIPO/GRTKF/IC/38/13, WIPO/GRTKF/IC/38/14, WIPO/GRTKF/IC/38/15 and WIPO/GRTKF/IC/38/INF/7.

206. The Committee agreed that a meeting of an ad hoc expert group on traditional knowledge and traditional cultural expressions be organized prior to the Thirty-Ninth Session of the Committee instead of prior to the Fortieth Session of the Committee, following the same arrangements mutatis mutandis as agreed at the Thirty-Seventh Session of the Committee under Agenda Item 6.  The Committee agreed that the meeting will therefore take place on Sunday, March 17, 2019 at WIPO Headquarters in Geneva, in Room NB 0.107, from 09h00 to 16h30. 

AGENDA ITEM 9:  ANY OTHER BUSINESS 

Decision on Agenda Item 9:  

207. There was no discussion under this item.  

AGENDA ITEM 10:  CLOSING OF THE SESSION

208. The Chair said that IGC 38 had clearly made progress, particularly in terms of developing a set of criteria for the subject matter, reflecting that consensus was yet to be reached on what they were and the framework one would utilize.  There were two alternative framings within the document.  The IGC was also starting to further refine an understanding of the scope of protection, which might be afforded to TK and TCEs, including starting to unpick the central issue of what was traditional vs. contemporary knowledge or expressions.  The IGC had also started to conceptualize how to deal with TK or TCEs that might have been diffused outside an IPLC or beneficiary without their FPIC.  The IGC still had much more work to do.  The IGC needed to establish language that better defined the boundaries around the subject matter.  The IGC had had a frank exchange of views on key policy issues, which had enabled a shared understanding.  However, there was still a conceptual divide on some of those issues.  Member States were required to move outside their comfort zones and attempt to balance the interests of all stakeholders and, in particular, consider the clear aspirations of indigenous peoples reflected in UNDRIP, particularly Article 31.  The IGC was a negotiation.  Sometimes it seemed like a discussion.  Ultimately, the IGC needed to develop outcomes that took account of the policy interests of all Member States and stakeholders.  That would require compromise and a shared understanding of Member States’ and stakeholders’ different legitimate policy perspectives, and importantly, an understanding of the aspirations of IPLCs and how their system interacted with the IP system.  The mandate was to narrow gaps.  Looking at the growing number of alternatives and brackets, the IGC should be moving in the opposite direction.  The IGC had made significant progress but it also needed to further refine the scope of protection.  The IGC needed to come back to the policy objectives because they underpinned its work.  There were two more meetings on TK and TCEs, so he wanted Member States to go back to capital and consider their expectations in relation to the outcomes of the IGC’s work under the current mandate and the recommendations to the2019 GA.  He was sensitive to the fact that some Member States had concerns around contact groups not being inclusive, but he had concerns about plenary where Member States were just stating their positions within their comfort zones rather than trying to share experiences.  Hopefully, the contact groups were inclusive, with the increased representation and having greater time to discuss the results of the contact groups.  He thanked the Vice-Chairs, with whom he worked as a team.  They worked very closely together.  He thanked the Facilitators, Ms. Lilyclaire Bellamy and Mr. Paul Kuruk, for their tireless work and contribution to the process.  He thanked the RCs very sincerely, because they had really made sure that the meetings avoided a significant amount of process discussions.  He very much appreciated the RCs for their support.  He thanked the Secretariat for working long hours, tirelessly, behind the scenes to make sure that the meetings were efficient and effective.  He thanked the interpreters.  He thanked the Indigenous Caucus.  He recalled the need for indigenous representatives to be present, and the valuable contribution that they made to the discussions.  He recalled the critical importance to provide funding for the Voluntary Fund, and called on those Member States who could consider providing funding for the next few meetings.  The IGC seriously needed to look at how it could find other mechanisms to fund indigenous participation.  He thanked civil society and industry, who were key stakeholders in the discussions, for their views and comments.  He thanked Member States, who were the most important group, for making IGC 38 successful.  Despite the progress made, there remained significant work to be done.  He looked forward to continuing the discussions at IGC 39 and to pushing the work forward.  He opened the floor for final comments.  

209. The Delegation of Indonesia, speaking on behalf of the APG and of the LMCs, took note of all the hard work done in the session, and looked forward to continuing to make progress in upcoming IGC sessions.  It would contribute actively in IGC 39.  It thanked the Chair and the Vice-Chairs for the guidance and leadership shown during the week.  It thanked the Secretariat for all the work and support, including the conference services.  It thanked the interpreters and all the support section for their excellent work.  It conveyed its appreciation for all the contributions in the negotiations during the week, especially by the indigenous  representatives.

210. The Delegation of Morocco, speaking on behalf of the African Group, thanked the Chair and Vice-Chair for all their efforts to move the work of the IGC forward.  It thanked the conference services, the Secretariat, the Facilitators and members of the contact group for their very important contributions.  It thanked the interpreters.  It reiterated its commitment to the debate within the IGC with a view to achieving binding legal instruments that would ensure the protection of TK, GRs, and TCEs.  It was determined to remain constructive and to continue its effort.  It had contributed actively throughout all IGC sessions, and in the spirit of cooperation, it hoped to be able to enjoy what had already been achieved.  With debate always complex, particularly in light of the differing views of various parties, it urged Member States to be pragmatic in future sessions in order to reach a consensus which would allow accomplishing the IGC’s mandate successfully.  It thanked the RCs for their enriching contributions. 

211. The Delegation of El Salvador, speaking on behalf of GRULAC, expressed satisfaction with the work done at the session, in which there had been an open and frank debate on fundamental issues.  The foundation had been laid for the IGC’s work in the future.  It thanked the Chair for his efforts and the Vice-Chairs.  It recognized the work of the Facilitators who had put great effort and were committed to seeking to capture the positions of Member States with objectivity and pragmatism.  The way of working in different configurations (plenary, informals, Ad Hoc Expert Group and contact groups) had dynamized the debate.  It hoped that the IGC would be able to capitalize on that dynamic for significant progress in future sessions.  It thanked those experts who had stayed positive in the Ad Hoc Expert Group and contact groups, whose inputs it valued.  It expressed interest in the next Ad Hoc Expert Group, to take place in March 2019.  It thanked the representatives of indigenous peoples and thanked them for accompanying and enlightening the IGC with their expertise and knowledge.  It thanked the Secretariat for the preparation of the meeting, for its support throughout the meeting, as well as the preparation of the material that served as input and support in the work.  It thanked the conference service and the interpreters who made the meetings possible.

212. The Delegation of Lithuania, speaking on behalf of the CEBS Group, extended its thanks to the Chair, the Vice-Chairs as well as the Facilitators for their dedication and energy in moving the work of the IGC forward.  It thanked the Secretariat for its valuable contribution in preparing and during the session.  It highly appreciated the assistance of the interpreters and WIPO conference staff who spared no efforts and ensured excellent working conditions.  It also appreciated the strong engagement of representatives of IPLCs as well as other stakeholders and their valuable inputs into the discussions.  It hoped that the Voluntary Fund would be replenished, so as to ensure the funded participation of selected indigenous representatives at IGC 39.  The IGC had had a rich session on TK and TCEs and it appreciated the work of experts in the Ad Hoc Expert Group and in the contact groups.  Though it was still early to predict the outcome on TK and TCEs, it looked forward with optimism to IGC 39 and reconfirmed the Group’s commitment to the IGC process. 

213. The Delegation of the UK, speaking on behalf of Group B, thanked the Chair for his continued dedication to the IGC and for his guidance.  It thanked the Vice-Chairs, the Facilitators and the Secretariat for their hard work prior to the session and during the week.  It thanked the interpreters and the conference service for their professionalism and their availability.  It said that the Chair could count on the full support and constructive spirit of the Group B as work continued in the IGC.    

214. The Delegation of Austria, speaking on behalf of the EU and its Member States, thanked the Chair for his relentless efforts to structure the discussions and guide the members towards a better understanding of mutual positions.  It expressed high appreciation of the Chair’s guidance and leadership.  It thanked the Vice-Chairs for their enduring efforts to bring the IGC forward, and it thanked the Facilitators for accomplishing their difficult work.  It thanked the Secretariat for its extremely hard work, and thanked all WIPO staff members who had perfectly organized the meeting.  Special thanks went to the interpreters for literally enabling members to understand each other and for their patience and good work.  Up until then, there had been significant gaps between the positions, which proved hard to be breached;  however, the Chair never lost focus in creating a constructive spirit for the IGC’s work.  It hoped that the better understanding which it had gained under his chairmanship would lead to tangible results in the near future.  It noted with satisfaction that the IGC had eventually reached a consensus and agreed with documents that could serve as a basis for future discussions.  It assured that it would continue to work hard in order to reach acceptable results for all.  To achieve that goal, it would continue to show a constructive spirit as well as try hard to further develop its common positions.    

215. The representative of CEM-Aymara, speaking on behalf of the Indigenous Caucus, recognized the progress made during the session.  However, he highlighted the urgent need for a solution to the misappropriation and misuse of TK and TCEs.  The IGC had in its hands not only the protection of indigenous peoples’ innovations and creations, but also the protection of their identity and dignity.  The outcome of the IGC was important and urgent, for that reason he urged the Chair to bridge the gaps that still existed.  He recalled Article 31 of UNDRIP.  Indigenous representatives had heard with great concern the idea of developing a time limitation as an eligibility criterion for TK and TCEs.  That temporal limit was unacceptable.  Imposing such temporal criteria restricted innovation in the traditional context and contradicted the IGC mandate.  The tiered approach was positive because it recognized the diversity of TK.  However, it was still not in line with indigenous peoples’ intention regarding their TK, given that it did not recognize holders’ choice to share a certain element of TK or not.  That decision was made under each peoples’ indigenous law.  A tiered approach would be effective as long as it guaranteed the holders’ right to decide.  It was important that the tiered approach incorporate a TK recovery mechanism.  When a TK was not intended to be shared but had been diffused without the indigenous peoples’ consent, the instrument had to establish a mechanism to regain control over such knowledge.  He continued to support the discussion around that approach and welcomed the new paragraph (d), which marked the beginning of a potential solution for TK that had been diffused without consent.  The IGC still needed to work on the language but it was a step in the right direction.  Exceptions and limitations should be based on indigenous peoples’ determination under the principle of FPIC.  Furthermore, work should be done at the national level since there was no one-size-fits-all solution for everyone.  Finally, he urged WIPO Member States to contribute to the Voluntary Fund.  Many indigenous peoples could only participate in and contribute to the IGC through the Voluntary Fund.  Indigenous participation in the IGC was key, since delegations got a firsthand understanding of the indigenous peoples’ needs and aspirations in terms of TK and TCE protection.  He concluded by stating “nothing about us without us.”

216. The Chair closed the session.  

Decision on Agenda Item 10:

217. The Committee adopted its decisions on agenda items 2, 3, 4, 5, 6, 7 and 8 on December 14, 2018.  It agreed that a draft written report, containing the agreed text of these decisions and all interventions made to the Committee, would be prepared and circulated by February 15, 2019.  Committee participants would be invited to submit written corrections to their interventions as included in the draft report before a final version of the draft report would then be circulated to Committee participants for adoption at the Thirty-Ninth Session of the Committee.
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