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1. Convened by the Director General of the World Intellectual Property Organization 
(“WIPO”), the Intergovernmental Committee on Intellectual Property and Genetic Resources, 
Traditional Knowledge and Folklore (“the Committee” or “the IGC”) held its Thirty-Sixth Session 
(“IGC 36”) in Geneva, from June 25 to 29, 2018.   
 
2. The following States were represented:  Albania, Algeria, Argentina, Australia, Austria, 
Azerbaijan, Belarus, Bolivia (Plurinational State of), Brazil, Brunei Darussalam, Bulgaria, 
Canada, Chile, China, Colombia, Costa Rica, Côte d’Ivoire, Croatia, Czech Republic, Denmark, 
Djibouti, Democratic People’s Republic of Korea, Ecuador, Egypt, El Salvador, Ethiopia, Fiji, 
Finland, France, the Former Yugoslav Republic of Macedonia, Gabon, Georgia, Germany, 
Ghana, Guatemala, Holy See, Honduras, India, Indonesia, Iran (Islamic Republic of), Iraq, Italy, 
Jamaica, Japan, Jordan, Kazakhstan, Kenya, Kyrgyzstan, Kuwait, Latvia, Lebanon, Lithuania, 
Malaysia, Malawi, Mauritius, Mexico, Morocco, Mozambique, Nepal, Netherland, Niger, Nigeria, 
Oman, Panama, Paraguay, Peru, Philippines, Poland, Portugal, Republic of Korea, Republic of 
Moldova, Romania, Russian Federation, Saudi Arabia, Senegal, Slovakia, South Africa, Spain, 
Sri Lanka, Sweden, Switzerland, Thailand, Togo, Trinidad and Tobago, Tunisia, Turkey, Tuvalu, 
Uganda, Ukraine, United Arab Emirates, United Kingdom, United States of America, Venezuela 
(Bolivarian Republic of), Yemen, Zambia and Zimbabwe (96).  The European Union (“the EU”) 
and its Member States were also represented as a member of the Committee. 
 
3. The Permanent Observer Mission of Palestine participated in the meeting in an observer 
capacity.   
 
4. The following intergovernmental organizations (“IGOs”) took part as observers:  African 
Regional Intellectual Property Organization (ARIPO);  Food and Agriculture Organization of the 
United Nations (FAO);  General Secretariat of the Andean Community;  Patent Office of the 
Cooperation Council for the Arab States of the Gulf (GCC Patent Office);  South Centre (SC);  
United Nations;  United Nations Conference on Trade and Development (UNCTAD) and World 
Trade Organization (WTO) (8). 
 
5. Representatives of the following non-governmental organizations (“NGOs”) took part as 
observers:  Al-Zain Organization for Intellectual Property (ZIPO);  American Intellectual Property 
Law Association (AIPLA);  Assembly of Armenians of Western Armenia;  Civil Society Coalition 
(CSC);  CropLife International (CROPLIFE);  European Law Students’ Association (ELSA 
International);  Health and Environment Program (HEP);  Indian Council of South America 
(CISA);  Indian Movement - Tupaj Amaru;  Indigenous Peoples’ Center for Documentation, 
Research and Information (Docip);  International Center for Trade and Sustainable 
Development (ICTSD);  Instituto Indígena Brasilero da Propriedade Intelectual (InBraPi);  
International Federation of Pharmaceutical Manufacturers Associations (IFPMA);  International 
Law Association (ILA);  Native American Rights Fund (NARF);  Tebtebba Foundation - 
Indigenous Peoples’ International Centre for Policy Research and Education;  Traditions for 
Tomorrow;  and University of Lausanne (18). 
 
6. The list of participants is annexed to this report.   
 
7. Document WIPO/GRTKF/IC/36/INF/2 provided an overview of the documents distributed 
for IGC 36. 
 
8. The Secretariat noted the interventions made, and the proceedings of the session were 
communicated and recorded on webcast.  This report summarizes the discussions and provides 
the essence of interventions, without reflecting all the observations made in detail or necessarily 
following the chronological order of interventions. 
 
9. Ms. Fei Jiao of WIPO was Secretary (ad interim) to IGC 36. 
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AGENDA ITEM 1:  OPENING OF THE SESSION 
 
10. The IGC Chair, Mr. Ian Goss, invited the Director General to make his statement. 
 
11. The Director General, Mr. Francis Gurry, welcomed all participants to IGC 36.  He recalled 
the renewed mandate for the 2018/2019 biennium, which foresaw six sessions of the IGC.  The 
first, on the topic of genetic resources (“GRs”), had taken place in March 2018.  The second 
was also on GRs.  Two other sessions were foreseen for 2018 and two for 2019, which were on 
traditional knowledge (“TK”) and traditional cultural expressions (“TCEs”).  He expressed his 
deep gratitude to the Chair for all of the work he had been doing in and between sessions.  
Everyone owed him a vote of thanks for his dedication and professionalism in leading the 
process.  Equally, he thanked the two Vice-Chairs, Mr. Jukka Liedes of Finland and Mr. Faizal 
Chery Sidharta of Indonesia, for their great contributions.  He thanked the Regional 
Coordinators (“RCs”) for their consistent and constructive engagement in the process.  He said 
that an Ad Hoc Expert Group on Genetic Resources (“the Ad Hoc Expert Group”) had met on 
Sunday at the request of the IGC and he thanked everyone involved in that exercise, in 
particular the two Co-Chairs, Mr. Pedro Roffe (Senior Fellow, International Centre for Trade and 
Sustainable Development) and Ms. Krisztina Kovacs (Policy Officer, European Commission), 
who would be reporting on the results of that meeting.  Turning to the IGC meeting, he said the 
participants were familiar with the documents, which included documents prepared by the 
Secretariat as well as working documents submitted by some delegations.  He mentioned the 
WIPO Voluntary Fund.  The donation made by the Government of Australia, announced at 
IGC 33, had contributed to ensuring the presence of representatives of indigenous peoples and 
local communities (“IPLCs”) at IGC 34 and IGC 35 as well as two representatives at IGC 36.  
The Voluntary Fund had run out of money and he called upon all Member States to consider 
and address that issue because the participation of representatives of IPLCs was absolutely 
essential to the success of the process.  He mentioned the Indigenous Panel on “Practical 
Measures Relating to Intellectual Property and Genetic Resources:  Databases and Contracts – 
Indigenous Peoples’ and Local Communities’ Perspectives” and acknowledged the presence of 
Mr. Aleksey Tsykarev, Member and Former Chairperson-Rapporteur of the United Nations 
Expert Mechanism on the Rights of Indigenous Peoples, and Ms. Sue Noe, Attorney, Native 
American Rights Fund, United States of America (“USA”).  He regretted the absence of a third 
member of the Panel, Mr. Eliamani Laltaika, who had had unfortunate travel difficulties.  He 
wished all participants very constructive, fruitful discussions.  The IGC had been working on that 
subject matter for many years.  A great deal of progress had been made but the IGC needed to 
go forward with that progress and ensure to report a positive result to the General Assembly 
(“GA”) at the end of the biennium.  He urged all participants to show the utmost flexibility to 
achieve such a result. 
 
AGENDA ITEM 2:  ADOPTION OF THE AGENDA 

 
Decision on Agenda Item 2: 
 
12. The Chair submitted the draft 
agenda circulated as 
WIPO/GRTKF/IC/36/1 Prov. 3 for 
adoption and it was adopted.   

 
13. The Chair thanked the Vice-Chairs for their assistance, support and valuable 
contributions.  He also thanked the Secretariat and the interpreters, without whom the IGC 
could not conduct its work.  He said that Mr. Wend Wendland, the IGC Secretariat, was unwell 
and would not be joining the session.  He had consulted with RCs in advance of the session 
and thanked them for their support and constructive guidance.  He wished to have a good 
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atmosphere for the session.  He recalled that the session was on live webcast on the WIPO 
website, which further improved openness and inclusiveness.  All participants were required to 
comply with the WIPO General Rules of Procedure.  The meeting was to be conducted in a 
spirit of constructive debate and discussion, in which all participants were expected to take part 
with due respect for the order, fairness and decorum that governed the meeting.  He reserved 
the right, where applicable, to call to order any participant who might fail to observe the 
WIPO General Rules of Procedure and the usual rules of good conduct or any statements 
whose statements were not relevant to the issues at hand.  IGC 36 was a five-day session.  He 
intended to use all of the time allocated as fully as possible.  He would allow opening 
statements by the regional groups, the EU, the Like-Minded Countries (“the LMCs”) and the 
Indigenous Caucus.  Others could hand in their opening statements to the Secretariat in writing 
or send it by email to be reflected in the report.  Member States and observers were strongly 
encouraged to interact with each other informally, increasing the chances that Member States 
would be aware of and perhaps support an observer’s proposal.  He acknowledged the 
importance and value of the indigenous representatives as well as other key stakeholders, such 
as representatives of industry and civil society.  The IGC should reach an agreed decision on 
each agenda item as it went along.  On Friday, June 29, the decisions as already agreed would 
be circulated or read out for formal confirmation by the IGC.  The report of the session would be 
prepared after the session and circulated to all delegations for comments.  Due to the short 
turnaround between IGC 36 and IGC 37, the IGC 36 report would be presented in all six 
languages for adoption at IGC 38 in December.   
 
14. The Chair opened the floor for opening statements.  [Note from the Secretariat:  Many 
delegations which took the floor for the first time congratulated and thanked the Chair, the 
Vice-Chairs and the Secretariat and expressed their gratitude for the preparation of the session, 
the Ad Hoc Expert Group as well as for the preparation of the documents.]   
 
15. The Delegation of Indonesia, speaking on behalf of the Asia-Pacific Group, said that the 
Chair’s guidance would result in a progressive, successful session.  It supported the working 
methodology and the work program proposed by the Chair.  It hoped that the IGC would 
continue to expedite its work with the objective of reaching an agreement on an international 
legal instrument(s), without prejudging the nature of outcome(s), relating to IP which would 
ensure the balanced and effective protection of GRs, TK and TCEs, as outlined in the 
IGC’s mandate.  It favored the discussion on the core issues in order to arrive at a common 
approach, namely the issues of objectives, subject matter, disclosure requirements and 
defensive measures.  While some members held different views, most members from the 
Asia-Pacific Group strongly believed that legally binding instrument(s) for protecting GRs, TK 
and TCEs could result in a balance of the interests of the users and providers of resources and 
knowledge.  The conclusion of a legally binding treaty(ies) would provide a transparent, 
predictable regime for the effective protection against misappropriations of GRs, TK and TCEs, 
thus ensuring sustainable, legitimate use in the future.  Therefore, most members were of the 
view that it could be adequately addressed through the establishment of a mechanism for 
appropriate benefit-sharing of the utilization or exploitation of those resources based on prior 
informed consent (“PIC”) and mutually-agreed terms (“MAT”).  The IGC could discuss 
approaches for an effective disclosure mechanism in accordance with national circumstances 
that would protect GRs, derivatives and associated TK against misappropriation.  It also wished 
to discuss the establishment of the databases and other information systems in order to prevent 
the granting of erroneous patents in a constructive manner.  While some members held different 
views, most members believed that such defensive mechanisms should be only complementary 
to the disclosure requirement.  The Group was hopeful to reach a common understanding in 
providing effective and balanced protection, including of the rights of IPLCs.  It assured the 
Chair of its full support and cooperation in rendering the session a success.  It remained 
committed to engaging constructively for a mutually acceptable outcome.  It encouraged all 
Member States and stakeholders to demonstrate flexibility while remaining steadfast to the core 
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objectives of an international minimum-standards legal instrument that would enhance 
transparency, efficacy and a legal mechanism for ensuring rightful access to GRs. 
 
16. The Delegation of Switzerland, speaking on behalf of Group B, was confident that the IGC 
would be able to make progress under the Chair’s leadership on the three subjects, namely 
GRs, TK and TCEs, under the mandate for 2018/2019 biennium.  As noted in the mandate, it 
acknowledged the progress made by the IGC on IP and GRs, TK and TCEs.  It also noted that 
more work needed to be done to narrow existing gaps to reach a common understanding on 
core issues.  It reiterated its firm belief that the protection relating to those three subjects should 
be designed in a manner that both supported innovation and creativity and recognized the 
unique nature and importance of the three subjects.  IGC 36 was the second session under the 
new mandate focusing on GRs.  It was critical that the IGC make meaningful advancements, 
guided by sound working methods and an evidence-based approach.  The work should build on 
the existing work carried out by the IGC, including text-based negotiations.  Text-based 
negotiations should be undertaken in a manner that included discussion of the broader context 
and of the practical application and implications of proposals in order to narrow existing gaps 
and to reach a deeper understanding on core issues.  Group B thanked the experts attending 
the Ad Hoc Expert Group for their work and looked forward to their report under Agenda Item 6.  
While it was up to Member States to decide on how to use the conclusions of the experts, their 
report would remain a useful source of information on the issues under discussion.  Together 
with the Secretariat’s compilations of materials on databases and disclosure regimes as well as 
the other documents for the session, it illustrated the work carried out so far in order to advance 
the work of the IGC.  Group B looked forward to the active participation of IPLCs as well as 
industry and other stakeholders, and acknowledged their valuable and essential role.  It 
remained committed to contributing constructively towards achieving a mutually acceptable 
result. 
 
17. The Delegation of Ecuador, speaking on behalf of the Group of Latin American and 
Caribbean Countries (“GRULAC”), said that it was a perfect opportunity to reiterate its 
commitment and responsibility for the work of the IGC.  It awaited with great interest the report 
of the Ad Hoc Expert Group’s discussion on the work done, as it would make a valuable 
contribution to the IGC’s discussions.  It thanked the participants of the Indigenous Panel.  It 
recalled the IGC’s mandate for 2018/2019 biennium.  In carrying out that mandate, IGC 36 was 
particularly important because it was the last of the specific sessions related to IP and GRs.  It 
was essential to continue text-based negotiations.  It noted the progress made in the previous 
sessions on the basis of the Consolidated Text (Document WIPO/GRTKF/IC/36/4).  The point of 
the negotiations had been to close the gaps between various views of those issues so as to 
ensure complementary and mutual support between the various international instruments that 
dealt with those issues.  Therefore, the IGC should maintain that goal in mind in order to find 
satisfactory solutions to outstanding problems.  It wished to see an open and frank discussion, 
which would help make practical steps to bring positions on the various issues closer, such as 
objectives, subject matter, disclosure requirement and consequences of failure to comply.  It 
hoped that the constructive spirit that had prevailed before and would prevail would help 
Member States come to an agreement on a legally binding instrument after almost a decade of 
negotiations.  An international instrument was essential and should balance the interests of 
users and providers of TK and GRs.  It should also provide due protection against misuse and 
misappropriation of TK and GRs.  Issues relating to disclosure, therefore, were particularly 
crucial.  The conclusion of an international instrument would favor both research and invention.  
Having a uniform IP legal framework for participants interested in using GRs would be very 
helpful and also ensure fair and equitable benefit-sharing arising from the use of those 
resources.  All those issues were essential given the multicultural nature in the countries of 
GRULAC and the high level of biological and genetic diversity.  It was only appropriate to 
acknowledge the amount of progress that had been achieved on the basis of the Consolidated 
Text and it hoped to make further progress at IGC 36.  Thanks to the efforts made by all the 
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parties, the IGC had made a lot of headway with technical work on those issues.  It was certain 
that the work, together with the essential political commitment that needed to be shown by 
every Member State, would enable achieving the IGC’s goal as soon as possible.  It urged all 
Member States to show flexibility so as to achieve specific results.  That would help send a 
strong message of commitment to the forthcoming GA with a view to agreeing on the convening 
of a diplomatic conference.  It expressed its faith and trust in the working methods suggested by 
the Chair, and urged Member States to use the time available to have constructive work in a 
positive atmosphere to finally reach agreement on an effective legal instrument on GRs.  
GRULAC would do all it could to ensure further progress with discussions at IGC 36. 
 
18. The Delegation of Morocco, speaking on behalf of the African Group, remained convinced 
that the effective protection of TK, GRs and TCEs required the adoption of a legally binding 
international instrument(s).  It reiterated its attachment to the conclusion of such an 
instrument(s) to enhance the transparency and efficacy of the system, encourage research and 
innovation and contribute to a fair and equitable sharing of the benefits arising from the use of 
GRs and associated TK.  It reiterated the principle of the new mandate that made it clear that 
IGC 35 and IGC 36 should undertake negotiations on GRs with a focus on addressing 
unresolved issues and considering options for a draft legal instrument.  It observed with interest 
the special report from the Ad Hoc Expert Group and hoped that the result of the work would 
make a substantial contribution to ongoing discussions.  The creation of the Ad Hoc Expert 
Group was to lead, after all, to the speeding up of the work of the IGC in accordance with the 
terms of its new mandate.  The Consolidated Text had reached a high level of maturity and that 
should make it possible for the IGC to make giant strides on outstanding issues.  The 
divergences that persisted were political and therefore could be solved if good faith was shown 
in a constructive and participatory environment.  It hoped that that would enable members to 
call a diplomatic conference without further delay.  There was no doubt that the main goal of a 
text on GRs was to provide protection against misuse or misappropriation of GRs and related 
TK.  That confirmed the importance of the disclosure requirement which had been supported by 
many delegations and which would enable countries in which GRs and associated TK 
originated to get a fair benefit-sharing arising from their use.  Any proposed study or 
recommendation that did not respect the current mandate of the IGC moved away from the 
IGC’s goal and risked watering down the progress already made.  The IGC had to use the time 
available to put finishing touches on the Consolidated Text.  It welcomed the fact that some 
Member States had shown flexibility at IGC 35 and adjusted their positions in a constructive 
manner.  It wished to see those who remained opposed to what the IGC was doing in principle 
to show similar flexibility in order to pull common interests together, achieve something and go 
beyond individual national entrenched positions.  It hoped that the session would be successful. 
 
19. The Delegation of China was pleased to continue to participate in the discussions on GRs.  
It had consistently supported the work of the IGC and hoped to reach substantive progress in 
the discussion on GRs, TK and TCEs and to develop a binding instrument.  IGC 36 was the 
second and last session under the mandate to discuss GRs, thus the task was arduous and 
urgent.  It believed that under the leadership of the Chair and with the assistance of the 
Secretariat and the joint efforts of all parties, IGC 36 would achieve positive outcomes based on 
the results of IGC 35 as well as the discussions of the Ad Hoc Expert Group. 
 
20. The Delegation of Lithuania, speaking on behalf of the Central European and Baltic States 
Group (“CEBS Group”), looked forward to a productive IGC session under the able guidance of 
the Chair.  It was prepared to engage constructively in the IGC’s work on the Consolidated Text 
on GRs and looked forward to the report on the work of the Ad Hoc Expert Group.  Experts from 
the CEBS Member States had contributed to the work of the Ad Hoc Expert Group in their 
personal capacity.  It expected that the report would serve as another source of information in 
addition to the compilation of materials on databases and disclosure regimes in other 
documents for the session.  Furthermore, it looked forward to the Indigenous Panel and 
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commended the active and valuable contribution of IPLCs to the work of the IGC.  IGC 36 was 
the second and last session under the mandate entirely devoted to the work on GRs.  It was 
important to focus on substantive discussions on the remaining unresolved core issues.  The 
CEBS Group was prepared to constructively engage in the work of the IGC and believed that it 
could be feasible to achieve a realistic middle-ground outcome.  Its longstanding position was 
that a system should support innovation and creativity while ensuring fair and sustainable use of 
GRs.   
 
21. The Delegation of Indonesia, speaking on behalf of the LMCs, stated that, taking note of 
the IGC’s mandate for the biennium, Member States and other stakeholders sufficiently 
appreciated the importance of the session to charting a progressive course for the rest of the 
IGC’s work.  Good faith, flexibility and political will were of critical importance for engagement in 
the session.  It looked forward to the report and the subsequent discussion on the report of the 
Ad Hoc Expert Group.  That report would give valuable inputs to the discussions in the IGC.  
With regard to the Consolidated Document related to IP and GRs, it strongly believed that the 
main objective was to prevent the misappropriation of GRs and derivatives through the IP or 
patent system by a disclosure requirement.  Utmost efforts needed to be delivered to protect 
GRs, which included their derivatives as well as associated TK.  In line of the objective to 
prevent misappropriation, it was important to recognize the valuable addition of establishing 
databases and other information systems as a complementary measure to the mandatory 
disclosure requirements.  Noting the significant progress achieved in the last biennium and at 
IGC 35, it was optimistic to reach the finish line.  It was high time for all stakeholders to finalize 
the text, with some issues needing to be resolved at a political level.  The technical work was 
almost done.  Member States needed to take the GRs text forward and show political 
commitment.  The text provided clear options for Member States to consider, and the IGC could 
bring those positions forward to a positive decision.  IGC 36 would enable guiding the GA on a 
work program that outlined key deliverables for future work, including the possibility of 
convening a diplomatic conference.  It re-emphasized the urgent need to prevent the misuse 
and misappropriation of GRs and associated TK.  A legally binding instrument could prevent 
and tackle the transnational problems through a full compliance mechanism. 
 
22. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that, 
in accordance with the decision adopted at IGC 35, the EU had nominated two experts to 
participate in a personal capacity in the Ad Hoc Expert Group.  They had actively contributed to 
the discussions.  It looked forward to hearing a report from the Co-Chairs.  As IGC 36 was the 
last session under the mandate to discuss issues relating to GRs and substantive details, it 
hoped to pave the way for mutually acceptable outcomes.  Although the Rev. 2 document 
resulting from IGC 35 improved the text to some point, there were still considerable gaps among 
diverging options in most articles.  It occupied the center ground on those often-polarized 
discussions.  The IGC should try to focus its discussions on realistic and achievable outcomes 
to reap tangible results from the IGC’s work.  It stressed its willingness to contribute to such 
positive outcomes.  The Delegation remained ready to continue its engagement, as was 
evidenced at IGC 35.  Nevertheless, the international landscape had changed considerably 
since the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization to the Convention on Biological Diversity (“the Nagoya 
Protocol”) had come into force.  Further examination of interfaces between the implementation 
of the Nagoya Protocol and the introduction of the patent disclosure systems in IP legislation 
could be of practical use for the IGC.  It welcomed that the current IGC’s mandate placed the 
evidence-based approach at the heart of its methodology.  It looked forward to using the various 
possibilities provided for in the mandate to that end. 
 
23. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, highlighted some of the concepts that were fundamental in the process.  Pursuant to 
the UN Declaration on the Rights of Indigenous Peoples (“UNDRIP”), the International Labour 
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Organization Convention No. 169 (“ILO 169 Convention”) and other international instruments 
and domestic and indigenous law, indigenous peoples enjoyed legal peoplehood, political and 
cultural self-determination, and the right to maintain indigenous cosmologies and lifeways.  
Member States had widespread commitments to recognize and respect indigenous peoples’ 
rights.  Negotiations on IP rights had to be consistent with the Nagoya Protocol.  She recalled 
that their rights and responsibilities as indigenous peoples were both inherent and recognized in 
legal instruments, including treaties with states.  Their right to control and steward their GRs and 
TK had to be implemented in a way that maintained their economic, scientific, cultural and 
spiritual values.  She insisted on remedies for theft and misappropriation, both past and 
ongoing, of GRs and TK.  She supported the inclusion of mandatory disclosure requirements, 
meaning that parties had to be required to disclose the source of GRs and associated TK in any 
application for IP rights.  Disclosure provisions should require evidence of free, prior and 
informed consent (“FPIC”) of indigenous peoples upon MAT.  Exceptions and limitations, as well 
as remedies for violations of disclosure requirements, should be developed in conjunction with 
indigenous peoples.  Databases of GRs and associated TK had a supplemental role to 
disclosure of origin and due diligence requirements for users.  Databases had to be voluntary, 
and indigenous peoples had a right not to place their TK in databases.  The development and 
ongoing use of databases had to recognize the right of indigenous peoples to consultation, 
participation and FPIC, and be in accordance with indigenous peoples’ own laws, customs and 
protocols.  The publication or inclusion of TK in databases did not place such knowledge in the 
public domain, nor did the lack of inclusion in databases constitute evidence of lack of 
ownership.  Indigenous peoples maintained their rights to their TK even if it had been published.  
Databases had to be open only to patent offices, and safeguards had to be in place in 
perpetuity.  Databases should not be used to store unrevealed TK without the collective FPIC of 
the holders of such knowledge.  She called upon Member States and WIPO to support the 
Voluntary Fund, which was depleted, to ensure continued participation of indigenous peoples.  
She thanked those states that had contributed.  She acknowledged the presence of the 
UN Expert Mechanism on the Rights of Indigenous Peoples in the session and its support for 
the protection of indigenous peoples’ human rights, including TK and GRs.  She urged Member 
States to fully consider indigenous peoples’ rights regarding IP and looked forward to a 
productive set of negotiations. 
 
24. [Note from the Secretariat:  the following opening statements were submitted to the 
Secretariat in writing only.]  The Delegation of the Republic of Korea, said that, like many 
members of the Asia-Pacific Group, it also had abundant and diverse GRs and associated TK.  
Therefore, it recognized the importance of discussions in the IGC and believed that the spirit of 
fair and equitable benefit-sharing arising from GRs should be highly respected.  It was 
concerned that disclosure requirements presented an excessive burden and could lead to 
unexpected obstacles to those wishing to utilize the patent system.  During a series of meetings 
in the Republic of Korea, users and stakeholders had expressed their concerns about the legal 
uncertainties caused by disclosure requirements.  That could lead to the avoidance of the 
patent system, and even bypassing the IP system altogether.  IP policies and patent systems 
existed for their users;  therefore, it was important to focus on their convenience to encourage 
active use of the system.  The most effective form of protection for GRs and associated TK in 
the patent system was to prevent erroneously granted patents, which could be addressed 
through the establishment and use of database systems.  The Delegation preferred non-legally 
binding instruments at that stage.  The IGC should consider all aspects of the proposals, 
perspectives of the users and potential consequences on industry and relevant areas.  It hoped 
that all Member States of WIPO would remain open-minded and sincere in the discussions to 
create new international norms.  
 
25. The Delegation of Nigeria identified with the opening statement presented by the 
Delegation Morocco, on behalf of the African Group, and stated its resolve to work as a 
committed and willing partner in the collective desire to ensure concluding work on the GRs text.  



WIPO/GRTKF/IC/36/11 Prov. 2 
page 9 

 
 

 

Progress had been made at IGC 35 on the GRs text, which remained perhaps the most mature 
of the three texts under negotiation.  IGC 36 was the second in the renewed mandate of the 
IGC.  Significantly, it was the last opportunity to deliberate on GRs under the biennium.  It was a 
crucial moment for all.  Time had really come to strive not to kick the GRs text down the road 
but to do one’s possible best to harmonize positions into a document that would reflect the 
concessions the IGC could collectively make and the consensus that the IGC could build on that 
important subject.  So much had been said about narrowing gaps and progress made, it was 
high time to have a document that reflected those proclamations in their very concrete 
representation to transition the process to the next level beyond the IGC as a show of actual 
progress.  Continued delay meant that exploitation of GRs and associated TK continued 
unabated without accountability, a situation that undermined the reason the IGC had been there 
nearly two decades and at a great public expense.  It pledged its commitment to work with the 
African Group and all other LMCs to leave no stone unturned to advance and hopefully finalize 
the work on GRs.  It noted with satisfaction the convening of the Ad Hoc Expert Group in 
accordance with the IGC’s mandate.  It looked forward to receiving the report of that group.  It 
hoped that the IGC would take advantage of the work of the group to expedite and advance the 
deliberations.  It appreciated the important nature of the scope of issues covered by the Ad Hoc 
Expert Group and noted how they had been aligned neatly by the Co-Chairs with the agenda for 
deliberations.  It also appreciated the proposed working methodology and Information Note 
prepared by the Chair.  The latest iteration of the GRs text gave a good basis to advance the 
mutual supportiveness of other related instruments from the IGC as well as the Convention on 
Biological Diversity (“the CBD”) and its Nagoya Protocol.  A combination of insights from the 
Ad Hoc Expert Group and the current GRs text constituted a solid ground to tackle outstanding 
issues on subject matter, disclosure (trigger, use of associated terms – directly based on, 
utilization, source, providing country, country of origin) and consequences of non-disclosure.  
Other issues such as databases and due diligence mechanisms, while important, might not 
pose as much challenge as the first itemized ones and should not be allowed to dissipate 
negotiation energy at a time when the IGC was expected to report positive outcome to the GA.  
After nearly two decades, it was time to eschew any attempt to move away from reaching a 
consensus.  The IGC had to shun any red herring and restore hope to those who were being 
pushed further down the deep holes of poverty through unrequited exploitation of their GRs and 
associated TK.  Genuine innovators needed a balanced and fair IP regime to facilitate research 
and development.  It thanked the interpreters for their work.  It looked forward to a concrete 
outcome from the ensuing final deliberations on the GRs text for the 2018-2019 biennium. 
 
26. The Delegation of Thailand aligned itself with the statements delivered by the Delegation 
of Indonesia, on behalf of the Asia-Pacific Group and the LMCs.  As one of the countries rich in 
GRs, it had found ways to protect GRs, their derivatives and associated TK.  It attached priority 
to the timely conclusion of the international legal instrument on GRs. That interesting issue had 
been a long conversation among WIPO Member States over eighteen years.  To gear up the 
normative works, the IGC needed to narrow down the differences and find common grounds of 
pending issues in order to have the political will to move forward.  It strongly supported the IGC 
to explore the possibility of establishing a mandatory disclosure requirement that would protect 
GRs, their derivatives and associated TK against misappropriation and prevent erroneous IP 
registrations.  Utilization or exploitation of GRs should be based on access and benefit sharing 
(“ABS”) requirements including PIC and MAT.  It was ready to constructively work on those 
issues and trusted that the text-based negotiation would be concluded in the near future. 
 
27. The Delegation of Japan recognized the importance of taking effective measures against 
the misappropriation of GRs and associated TK.  It had been actively contributing to the 
discussions on those issues at the IGC meetings, including making various proposals.  A clear 
distinction should be made between two different factors inherent to the issue of 
misappropriation of GRs, namely, the lack of compliance with the ABS system and the 
erroneous granting of patents.  The first issue should not be dealt with under the patent system.  
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The IGC should focus on the issue of erroneous granting of patents, especially on the utilization 
of databases for prior art searches, given that WIPO had a crucial role to understand global 
issues from its vantage point as an organization specializing in IP.  The Delegation, together 
with the Delegations of Canada, the Republic of Korea and the USA, had submitted document 
WIPO/GRTKF/IC/36/8.  On the other hand, the mandatory disclosure requirement for ensuring 
compliance with the ABS system, which did not have a direct link with the patent system, could 
bring legal uncertainty, decrease legal predictability, and discourage R&D activities utilizing 
GRs.  The same was true for not only developed countries but also emerging and developing 
countries.  It was seriously concerned that the mandatory disclosure requirement might hinder 
the healthy growth of industries utilizing GRs in emerging and developing counties, both then 
and in the future.  Since the mandatory disclosure requirement could negatively affect the 
patent system and eventually hinder the creation of innovations, it should not be introduced.  It 
made more sense to conduct measures to protect GRs within the framework of the CBD and the 
Nagoya Protocol.  The Delegation stressed that it had no intention whatsoever to discourage 
the discussion.  It was willing to actively contribute to ensuring the effective protection of GRs. 
 
AGENDA ITEM 3:  ADOPTION OF THE REPORT OF THE THIRTY-FIFTH SESSION 

 
28. The Chair referred to the draft report of IGC 35 and recalled that it was not a verbatim 
report, and it summarized the discussion without reflecting all the observations in detail.  The 
rules of procedure stated that any intervention under this item had to be solely related to 
submissions made at and the report of IGC 35.   
 

Decision on Agenda Item 3: 
 
29. The Chair submitted the draft 
report of the Thirty-Fifth Session of the 
Committee (WIPO/GRTKF/IC/35/10 
Prov. 2) for adoption and it was 
adopted. 

 
AGENDA ITEM 4:  ACCREDITATION OF CERTAIN ORGANIZATIONS 

 
Decision on Agenda Item 4: 
 
30. The Committee unanimously 
approved the accreditation of the 
following two organizations as ad hoc 
observers:  Centre de Recherche et de 
Promotion du Droit (CRPD);  and Enda 
Santé. 

 
AGENDA ITEM 5:  PARTICIPATION OF INDIGENOUS AND LOCAL COMMUNITIES 

 
31. The Chair said the Voluntary Fund was depleted.  The Fund was critical to the IGC’s 
credibility to ensure that indigenous observers were adequately funded and the IGC was highly 
regarded outside of WIPO for enabling indigenous observers to participate and funding them.  
He asked participants to carefully consider their ability to provide funds.  IGC 37 was only 
around eight weeks away.  He drew attention to Document WIPO/GRTKF/IC/36/INF/4, which 
provided the information on the current state of the contributions and applications for support, 
and document WIPO/GRTKF/IC/36/3 concerning the appointment of members of the Advisory 
Board.  The IGC would later be invited to elect members of the Board.  The Chair proposed that 
Mr. Faizal Chery Sidharta, the Vice-Chair serve as the Chair of the Advisory Board.  The 
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outcomes of the Board’s deliberations would be reported on in document 
WIPO/GRTKF/IC/36/INF/6.  
 
32. The representative of HEP said that the people of Cameroon were united and there were 
no differences between local communities and indigenous peoples, even when there were 
minorities. 
 
33. The representative of Tupaj Amaru said that for 25 years he had contributed 
systematically to the debates on the issues and had made substantive input to the negotiating 
process.  He requested that his substantive contributions and amendments to the draft 
instruments be recognized. 
 
34. [Note from the Secretariat]:  The Indigenous Panel at IGC 36 addressed the following 
topic:  “Practical Measures Relating to Intellectual Property and Genetic Resources:  Databases 
and Contracts – Indigenous Peoples’ and Local Communities’ Perspectives”.  The two panelists 
were:  Mr. Aleksey Tsykarev, Member and Former Chairperson-Rapporteur of the United 
Nations Expert Mechanism on the Rights of Indigenous Peoples, Russian Federation, and 
Ms. Sue Noe, Attorney, Native American Rights Fund, USA.  The Chair of the Panel was  
Ms. Lucia Fernanda Inácio Belfort Sales from InBraPi.  The presentations were made according 
to the program (WIPO/GRTKF/IC/36/INF/5 Rev.) and are available on the TK website as 
received.  The Chair of the Panel submitted a written report on the Panel to the WIPO 
Secretariat which is reproduced, as summarized, below:   
 

“Mr. Aleksey Tsykarev described the Expert Mechanism on the Rights of Indigenous 
Peoples, which represented seven sociocultural regions and composed of independent 
experts. The Expert Mechanism had a thematic agenda comprising, for 2018, a study on 
the right of indigenous peoples to free, prior and informed consent, scheduled for 
publication in 2018. He stressed that one of the existing seven thousand languages was 
lost every two weeks and noted that 2019 would be the International Year of Indigenous 
Languages. He spoke of good practices in securing free, prior and informed consent of 
indigenous peoples in relation to the cultural heritage, indigenous languages and 
traditional knowledge, and gave examples such as the national and subnational 
databases of the Institute of Language, Literature and History of the Karelian Research 
Center in the Russian Federation, and the phonogram archives of the Academy of 
Sciences. 
 
Ms. Noe described her organization, which represented 250 Native American peoples 
from 31 states in the United States of America. She provided IGC 36 delegates with two 
documents, one of which outlined Native American peoples’ views on indigenous 
protocols, customs and laws and examples of good practices in intellectual property and 
traditional knowledge. She gave examples of initiatives by Native American peoples. The 
first concerned interrelated policy documents, protocols, agreements and licenses that 
had been drafted to form the basis of an  intellectual property manual for the Karuk tribe in 
California, in order to protect the intellectual property rights in  Karuk natural and cultural 
resources and establish a framework for exchanges (Karuk Tribe Protocol with Agreement 
for Intellectual Property Rights, 2018). The second example concerned the Penobscot 
Nation, which had signed a memorandum of understanding on research conducted by a 
University. The Penobscot Nation would retain certain intellectual property rights, 
including authorship and copyright, and would have rights of consultation regarding its 
cultural heritage in the University’s collections and publications. Furthermore, the 
University would collaborate in the implementation of Penobscot traditional knowledge 
labels in order to contribute to appropriate and respectful use of cultural material 
(University of Colorado and Native American Rights Fund).” 

 



WIPO/GRTKF/IC/36/11 Prov. 2 
page 12 

 
 

 

35. [Note from the Secretariat]:  The Advisory Board of the WIPO Voluntary Fund met on 
June 27, 2018 to select and nominate a number of participants representing IPLCs to receive 
funding for their participation at the next session of the IGC.  The Board’s recommendations 
were reported in document WIPO/GRTKF/IC/36/INF/6 which was issued before the end of the 
session. 
 
36. The representative of InBraPi, speaking on behalf of the Indigenous Caucus, underscored 
that their participation in the process should be guaranteed fully and effectively so that the 
results that they were trying to reach under the IGC be legitimate and well balanced.  There 
were not enough funds to support the participation of IPLCs.  The Advisory Board was facing a 
very difficult situation of selecting three candidates for IGC 37 but there were no resources to 
fund the participation of any of those representatives.  The omission of parties to contribute any 
funds had put indigenous participation in a “square bracket” situation.  The IGC would not be 
able to have successful negotiations without the participation of indigenous peoples.  The 
Indigenous Caucus urged the parties to provide legitimacy to the IGC discussions, a process 
that should be transparent, inclusive and balanced.  Assigning additional resources to the 
Voluntary Fund was one way of achieving that. 
 

Decisions on Agenda Item 5: 
 
37. The Committee took note of 
documents WIPO/GRTKF/IC/36/3, 
WIPO/GRTKF/IC/36/INF/4 and 
WIPO/GRTKF/IC/36/INF/6. 
 
38. The Committee strongly 
encouraged and called upon members 
of the Committee and all interested 
public and private entities to contribute 
to the WIPO Voluntary Fund for 
Accredited Indigenous and Local 
Communities. 
 
39. The Chair proposed, and the 
Committee elected by acclamation, the 
following eight members of the 
Advisory Board to serve in an 
individual capacity:  Ms. Mouna 
Bendaoud, Engineer Examiner, 
Industrial and Commercial Property 
Office, Morocco;  Mr. Tomás Condori, 
Representative, Indian Council of 
South America (CISA);  Ms. María del 
Pilar Escobar Bautista, Counsellor, 
Permanent Mission of Mexico;  
Mr. Preston Hardison, Representative, 
Tebtebba Foundation - Indigenous 
Peoples’ International Centre for Policy 
Research and Education;  Ms. Lucia 
Fernanda Inacio Belfort Sales, Expert, 
Intellectual Property Department, 
Instituto Indígena Brasileiro para 
Propriedade Intelectual (INBRAPI), 
Brazil;  Mr. Carlo Maria Marenghi, 
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Intellectual Property and Trade 
Attaché, Permanent Mission of the 
Holy See;  Ms. Avanti Olenka Perera, 
Senior State Counsel, Attorney 
General’s Department, Sri Lanka;  and 
Mr. Gaziz Seitzhanov, Third Secretary, 
Permanent Mission of Kazakhstan.  
 
40. The Chair of the Committee 
nominated Mr. Faizal Chery Sidharta, 
Vice-Chair of the Committee, to serve 
as Chair of the Advisory Board. 

 
AGENDA ITEM 6:  REPORTING ON THE AD HOC EXPERT GROUP ON GENETIC 
RESOURCES 

 
41. The Chair said that, as agreed at IGC 35, an Ad Hoc Expert Group had met on June 24, 
2018.  He thanked Mr. Roffe and Ms. Kovacs for acting as Co-Chairs of the Ad Hoc Expert 
Group.  In their capacities as Co-Chairs, they would report on the outcomes and results of the 
experts’ work, and that report would be included in the report of IGC 36.  They would report the 
factual outcomes as they saw them from the meeting, after which any of the experts could make 
comments on what had been reported.  The IGC would not make a decision on the merits of the 
different outcomes of those discussions, but they were available for Member States to consider 
in their deliberations.  The contact groups (to be established) would consider some of the key 
areas discussed in the Ad Hoc Expert Group to allow continuity.  He invited 
Mr. Roffe and Ms. Kovacs to take the floor. 
 
42. Mr. Roffe and Ms. Kovacs reported as below: 
 

“General remarks [by Mr. Roffe] 
 
We wish to recall that the overall objective of the ad hoc expert group on genetic 
resources, that met for 6 hours on June 24, in line with the mandate of the IGC and the 
Decisions of IGC 35, was to address specific legal, policy or technical issues.  The ad hoc 
expert group was invited to support and facilitate the negotiations of the IGC, by providing 
advice and analysis on the issues addressed.  It was not intended to be a negotiating nor 
decision-making body.  This is the natural responsibility of this body.   
 
Experts were invited to participate in their personal capacity and to follow the Chatham 
House Rule - participants were free to use the information received, but neither the 
identity nor the affiliation of the speakers, nor that of any other participant, may be 
revealed.   
 
The ad hoc expert group was called upon to address four major issues:  subject matter, 
disclosure, databases and due diligence mechanisms.  In addressing the above issues 
experts drew on their own experience and made use, in a flexible manner, all the 
documentation available as well as related information including the rich material 
produced in the context of the IGC.  
 
I wish personally to thank all experts for their most valuable contributions to the 
discussions.  They made, in the view of many, this ad hoc expert group a very successful 
experience.  The meeting was productive and had been held in a very good atmosphere 
were the views of different stakeholders were duly considered, with respect and 
consideration. 
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I had the pleasure of co-sharing the meeting with Ms. Kovacs.  We also acted under our 
own personal capacities.  Our brief factual account of what transpired in our deliberations 
is of our own responsibility.  I need to add a note of caution that it is extremely difficult to 
reflect accurately the richness and high quality of the deliberations.  
 
We wish, before rendering our account, to extend our thanks to the IGC Chair and 
Vice-chairs, for their trust and support to this work.  We also wish to extend our 
appreciation for the most efficient, experienced and wise support received from the 
Secretariat. 
 
Subject matter [by Ms. Kovacs] 
 
Addressing subject matter, the ad hoc expert group first discussed whether the instrument 
should apply to any intellectual property right or to patents only.  While most experts 
shared the understanding that the importance of the patent system was primary, some 
experts stressed that patent issues were not exclusive.  Other IP rights such as plant 
variety protection, trademarks and geographical indications could be implicated, as 
illustrated by a few examples.  In relation to this, it was commented that each solution 
should fit the specific nature of any other form of IP rights concerned.  Some experts 
found that problems around IP rights other than patents could be dealt with in the relevant 
WIPO committee and not in the IGC. 
 
The ad hoc expert group exchanged views on whether the instrument should cover only 
GRs or also TK associated with GRs.  There was no common understanding on this 
issue.  Reference was made to the difficulties users face when trying to assess whether 
the invention and the respective TK were identical, or when trying to prove that they were 
not.  Some experts stressed that they did not find it appropriate for the IGC to narrow 
down to GRs and set aside TK associated with GRs.  To them, it was crucial that TK 
should be kept on the table, and that information had to be disclosed on whether or not 
consent from TK holders had been obtained.  
It was highlighted that in the case of most patents concerned, TK associated with GRs 
was involved, as indigenous insight was typically brought in or built upon.  
 
Disclosure requirements [by Mr. Roffe] 
 
While the IGC needs to determine, as a policy matter, the nature and features for a 
disclosure mechanism, if ever;  the ad hoc expert group was invited to discuss certain 
policy, legal and technical sub-issues relating to disclosure requirements, namely trigger, 
content and consequence of non-compliance.  
 

Trigger [by Mr. Roffe] 
 
Regarding trigger, experts were invited to consider what should be the relationship or 
“link” between the subject matter of disclosure (e.g. GRs) and the claimed invention in 
order to activate the application of an IP/patent disclosure requirement, such as “utilization 
of”, “directly based on” or any other term. 
 
In our view, there was a clear understanding, among participants, that such a link between 
the claimed invention and relevant GR or TK was essential. 
 
Experts expressed a variety of views on whether there should be perceived as a broader 
trigger (i.e. “utilization of”) or a narrower trigger (i.e. “directly based on”).  Useful and solid 
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comments and suggestions were however made which the IGC may wish to take into 
account in their deliberations and further refinements of the discussions on this topic. 

 Some “middle” ground terms could be used as “trigger”, inter alia: 
o direct use of 
o the invention is derived from GR/TK 
o is GR/TK material to the claimed invention 
o invention directly claimed to have utilized GR or TK 

 There was also the suggestion that one could link the “trigger” as “directly based 
on”, to one definition of GRs, in the revised consolidated document, which reads 
“GRs means any material of plant, animals, or microbial origin containing 
functional units of heredity of actual or potential value and includes derivatives and 
genetic information thereof”.  

 Comments were also made if technological changes, such as in the digital area, 
were properly taken into account in the notion of trigger. 

 
Content [by Ms. Kovacs] 

 
Moving on to address the content of disclosure, the ad hoc expert group was invited to 
discuss what kind of information should be required from the applicant:  whether only the 
indication of the country of origin or source, or also information related to compliance with 
ABS requirements (for example, evidence of PIC and MAT).  In other words, experts were 
requested to comment on whether the aim should be a transparency measure with the 
objective of mutual supportiveness with other systems, or an ABS compliance measure 
with the objective of establishing the role of IP offices as checkpoints. 
 
Experts shared a common understanding that the country of origin or source should be 
required.  However, there was no uniform opinion as to whether any further information 
had to be provided by the applicant.  Some experts stressed it was crucial not to impose 
too much burden either on patent offices or on users.  While many experts tended to 
share concerns about not overburdening the patent system, a number of experts found 
that these were not the only interests at stake.  They stressed that TK holders were also 
players to consider, and their rights were not safeguarded without checking if the subject 
matter of the application had been obtained legally.  In this context, “legal certainty” was 
interpreted from various angles. 
 
With reference to a recently conducted study, it was submitted that requiring an 
internationally accepted certificate of compliance could be a possible solution to address 
such complexities.  Furthermore, the question was raised what kind of information would 
be required in respect of TK associated with GRs, as this was not apparent to all.  No 
clear understanding emerged on these issues. 
 

Consequence of non-compliance [by Mr. Roffe] 
 
An important aspect relating to disclosure requirements is to determine how situations of  
non-compliance should be addressed.   
 
A key question relating to consequence of non-compliance is whether non-compliance 
should affect the validity of a granted patent and, if so, what would the permissible 
condition(s) for revocation be, especially taking into account that an administrative 
mechanism is included.  Aside from revocation, what other options are there?  (See 
Information Note prepared by the Chair for IGC 36)  In general, the discussions on this 
topic took place in the most open, frank and forward-looking manner.  

 In this context, a great number of experts shared the view that a third-party dispute 
mechanism was relevant to promote legal certainty and solutions that could be 
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balanced, taking into account the concerns of all key stakeholders.  The IGC may 
wish to consider this idea and further elaborate on it.  

 It was pointed out by some that legal certainty was a relevant concept but should 
apply inclusively.  There was a need to seek legal security to users but as well as 
to the protection of the rights of local communities.  

 
More specifically on revocation, experts recognized that this is an important matter that 
should, in one manner or the other, be kept on the table.  Some useful observations 
made, that might be of interest for the IGC’s and its consideration of the matter, were: 

 The group discussed pre and post grant consequences. Discussions focused on 
the latter. 

 A powerful deterrent is needed, and it seems to most that revocation should be a 
measure of last resort.   

 A reference was made to Article 10 of the Patent Law Treaty, on validity of patent 
and revocation: 

“(1) [Validity of Patent Not Affected by Non-Compliance with Certain 
Formal Requirements] Non-compliance with one or more of the formal 
requirements referred to in Articles 6(1), (2), (4) and (5) and 8(1) to (4) with 
respect to an application may not be a ground for revocation or invalidation 
of a patent, either totally or in part, except where the non-compliance with 
the formal requirement occurred as a result of a fraudulent intention. 
(2) [Opportunity to Make Observations, Amendments or Corrections in 
Case of Intended Revocation or Invalidation] A patent may not be revoked 
or invalidated, either totally or in part, without the owner being given the 
opportunity to make observations on the intended revocation or 
invalidation, and to make amendments and corrections where permitted 
under the applicable law, within a reasonable time limit.” 

 What appear to emerge is that the sanction of revocation or non-enforceability of a 
patent might not apply solely on the basis of failure to disclose, without 
opportunities for amendments and corrections.  Revocation, as a measure of last 
resort, would apply in extreme cases, such as willful violations.  

 Discussions also considered other type of post grant sanctions in cases of 
fraudulent behavior and misrepresentation, including corrective fines and 
compensation to affected parties/communities. 

 
Databases [by Ms. Kovacs] 
 
Discussing the issue of databases, the ad hoc expert group tended to agree on the 
usefulness of databases in facilitating the purposes of the instrument negotiated by the 
IGC.  Nevertheless, some concerns were reiterated about the appropriateness of a 
defensive prior arts approach in the case of TK databases, listing a range of problematic 
issues.  Furthermore, some experts questioned whether databases could add much value 
as a stand-alone solution. 
 
Due diligence measures [by Mr. Roffe] 
 
Experts considered the importance of due diligence mechanisms, to assess and verify the 
access to GRs in accordance with applicable national and regional ABS systems.  Experts 
were invited to discuss what kinds of mechanisms might be needed, and technical issues 
relating to the establishment and functioning of such mechanisms. 
 
As time allowed, discussions on these matters were brief. 
 



WIPO/GRTKF/IC/36/11 Prov. 2 
page 17 

 
 

 

In this context, references were made to databases, voluntary codes of conduct, 
guidelines. The discussion revolved around the nature of these measures, considered by 
ones, as defensive, complementary or supporting measures.  References were made to 
other relevant international treaties including the Nagoya Protocol and the need for mutual 
supportiveness.  
 
A discussion took place, with no definite outcome, on having a distinction on due diligence 
measures that fall in the realm of environmental law, specifically related to the 
implementation of Nagoya Protocol and those due diligence measures that are proper of 
IP law.” 

 
43. The Chair opened the floor to experts who had attended the Ad Hoc Expert Group and 
who wished to add any comments that they felt had not been replicated in the report.  There 
were none.  He opened the floor to any Member States that might have questions in relation to 
the discussions held in the Ad Hoc Expert Group.  There were none.  He really appreciated 
Mr. Roffe and Ms. Kovacs for agreeing to be the Co-Chairs.  Chairing could be a difficult task, 
particularly when trying to accurately replicate strong and different views and portray them in a 
clear and concise way.  Their report was an excellent summary of what had happened in the 
meetings.  
 
44. The Chair closed Agenda Item 6. 
 

Decision on Agenda Item 6: 
 
45. The Committee took note of the 
oral reports from the Co-Chairs of the 
ad hoc expert group on genetic 
resources, Mr. Pedro Roffe (Senior 
Fellow, International Centre for Trade 
and Sustainable Development) and 
Ms. Krisztina Kovacs (Policy Officer, 
European Commission). 
 

AGENDA ITEM 7:  GENETIC RESOURCES 

 
46. The Chair opened Agenda Item 7.  He emphasized the importance of IGC 36, as it was 
the last meeting relating to GRs under the mandate.  After ten years of negotiations, the IGC 
needed to make significant progress in addressing areas of difference on key issues.  There 
were two broad approaches on the table:  mandatory disclosure requirements and 
defensive/complementary measures.  The IGC was reaching a point where it needed to 
consider how to start to negotiate between the two different approaches, knowing they were not 
mutually exclusive.  He asked participants to come prepared to the meeting and engage in a 
flexible way and to look at things from a realistic perspective.  The views in the Chair’s 
Information Note were his alone.  They were without prejudice to any Member State’s position 
and had no status.  The Information Note also included the WIPO publication on “Key Questions 
on Patent Disclosure Requirements for Genetic Resources and Traditional Knowledge” [Note 
from the Secretariat:  The publication is available on the WIPO’s Traditional Knowledge 
Division’s webpage at http://www.wipo.int/publications/en/details.jsp?id=4194], which was a 
very useful document, as well as the table on national and regional disclosure regimes [Note 
from the Secretariat:  The table is available at 
http://www.wipo.int/export/sites/www/tk/en/documents/pdf/genetic_resources_disclosure.pdf].  
While the Information Note covered similar key issues as previous notes, a key focus was on 
trends in national and regional disclosure regimes.  Some regimes had been in place for some 
time and others were relatively new and established after the CBD and the Nagoya Protocol.  

http://www.wipo.int/publications/en/details.jsp?id=4194
http://www.wipo.int/export/sites/www/tk/en/documents/pdf/genetic_resources_disclosure.pdf
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The variance in the regimes reflected that key issues, such as subject matter, trigger, content of 
disclosure, and consequence of non-compliance, had been dealt with in different ways within 
national or regional legislation.  In some cases, they were dealt with by environment or 
biodiversity laws, in others, IP or patent laws or even a combination of both.  There might be 
merits in standardization at an international level, particularly if one continued to see growth in 
those regimes.  Regarding the working method, there had been consensus during the 
consultation meeting with the RCs and interested Member States.  He intended to focus on 
resolving differences in the key areas highlighted in the Chair’s Information Note.  Those would 
also link to the issues covered by the Ad Hoc Expert Group.  There was some continuity with 
that work, so it could feed into the deliberations.  At IGC 35, there appeared to be support for 
utilizing contact groups to further the work, noting that those contact groups should be 
established early in the meeting.  That was reflected in the methodology proposed for IGC 36.  
The proposed methodology and program would be flexible and dynamic, based on progress 
made.  The contact groups would commence on Tuesday and would continue as long as they 
were adding value.  If not, the IGC would revert to informals or plenary.  In the interest of 
transparency, the IGC would meet in plenary at the end of each day for a briefing on the 
discussions in any contact groups and to provide opportunity for discussions and questions for 
Member States.  Particularly, that would help develop a revised text so there would be some 
understanding of the issues of that revision itself.  The intent would be to produce a Rev. 1 on 
Wednesday morning for review and a Rev. 2 on Friday morning for review.  The revisions had 
no status until the plenary noted it on Friday.  The plenary was the decision-making body.  He 
would continue his practice of ensuring the integrity of Member States’ positions.  Member 
States that clearly did not support a proposal should honor that integrity in their interventions.  It 
was appropriate to ask questions and get clarification and try to understand why that position 
was on the table, but it was important for clarity not to try and modify them so that the positions 
lost their integrity.  He would ask the Facilitators to consider that with their revisions.  The 
Facilitators worked on behalf of Member States.  The key focus was on ensuring all Member 
States’ interventions were captured, noting they had a remit to narrow gaps, where appropriate, 
and enhance clarity and simplify revisions.  They also had a remit to present proposals for 
considerations, noting any such proposals would have to be supported by Member States within 
plenary.  The Chair proposed Mr. Paul Kuruk of Ghana and Ms. Lilyclaire Bellamy of Jamaica to 
act as “Facilitators” and Ms. Margo Bagley of Mozambique to act as a “Friend of the Chair”.   
 
47. [Note from the Secretariat:  The following took place after a break.]  The Chair made some 
opening remarks on the state of negotiations.  The EU had changed significantly in the past ten 
years and there had been a big change in the landscape.  There was the CBD and there had 
been a change in the landscape in relation to indigenous rights:  UNDRIP and a note from 
Australia’s perspective with a significant focus on repatriation of artifacts.  That needed to be 
recognized when the IGC started to develop instruments.  There were two broad approaches on 
the table, though they were not mutually exclusive.  While there was no agreement on all of the 
elements within it, it was fair to say that the common ground was one of an administrative 
nature.  In relation to the defensive measures approach, some Member States felt that it was 
the most appropriate mechanism.  The Chair had been trying to get clarity around the disclosure 
regime to have a healthy engagement on the merits, particularly as to how it impacted at a 
regulatory level on users and owners.  Another issue was the issue of balance.  Some Member 
States came from the perspective of owners and beneficiaries and others from a user 
perspective.  The IGC had to try to balance those.  From his own perspective, to make 
progress, the IGC needed to accept both perspectives for the sake of balance.  They balanced 
the different interests and they were accurately captured in the working document.  To move 
forward, there were two broad areas to focus on.  Firstly, the IGC could harvest outcomes in 
regard to issues where there was common ground, which did not mean consensus on all 
particular elements within that area.  The scope might be one of those areas, where there was 
an opportunity.  That related to the need to build consensus over time rather than attempt to 
address every issue at the beginning.  The IGC had to be pragmatic and not to try to agree on 
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every detail, and those could be agreed later and there had to be a mechanism within the 
instrument to allow that.  Secondly, there was a challenge in relation to the different approaches 
on the table regarding disclosure requirements and defensive measures.  It was difficult for 
those that did not support a disclosure approach to engage with it when there was divergence 
on key issues.  It was very important to be able to look at a proposal where there was clarity 
around those key issues.  Without that, it was difficult to understand the full consequences in 
relation to burdens and cost on the user and owner and in relation to legal certainty.  Clarity had 
been a focus of recent meetings.  That was a second area to focus on and narrow positions on: 
trigger, consequences of non-compliance and contents.  Based on those priorities, the Chair 
intended at IGC 36 to gain agreement on areas of common interest and narrow the gaps on key 
divergent issues in the proposal on disclosure requirements, i.e., trigger and related definitions, 
content, including related definitions, and consequences of non-compliance.  The Chair then 
explained the process for the contact groups.  The mandate of the contact groups was to 
reduce the number of options and alternatives and narrow gaps.  There would be three contact 
groups:  (1) Subject matter, chaired by the Vice-Chair, Mr. Faizal Chery Sidharta;  (2) Trigger for 
and content of a disclosure requirement, chaired by the Vice-Chair, Mr. Jukka Liedes;  and 
(3) non-compliance consequences, chaired by one Facilitator, Mr. Paul Kuruk.  Each regional 
group, the EU, the LMCs and the Indigenous Caucus might nominate one delegate per contact 
group.  The members of the contact groups should ideally be the subject matter experts, where 
possible, who had attended the Ad Hoc Expert Group.  That would ensure continuing the 
healthy discussions held within the Ad Hoc Expert Group.  The contact groups would work in 
English only, as there were no interpretation facilities.  They would report back to the plenary 
the day after.  The Chair asked members to review the summary of issues and to select the 
individuals participating in the contact groups.  The contact groups were meant to allow an open 
and frank discussion on realistic proposals, which took account of the different interests of all 
Member States and ensured balance on the key points.  The IGC needed to move away from 
narrow national perspectives.  It did not mean that those were not important, but in order to 
bridge the gaps, one needed to look at the risks and consequences of moving away from 
national positions.  The IGC was not going to move if one continued to want everything.  It 
needed to find some middle ground as a starting point.  What was done in the contact groups 
had no status.  It would be further discussed within the plenary.  The Facilitators and the Friend 
of the Chair would look at that and develop a revision, which itself had no status until noted on 
Friday.   
 
48. Regarding the objectives, the Chair said that in the working document, there were 
essentially three objectives under the disclosure requirement approach, namely ensuring mutual 
supportiveness, enhancing transparency and ensuring that IP/patent offices had access to the 
appropriate information on GRs and associated TK to prevent the granting of erroneous 
IP/patents rights.  Under the “no disclosure requirement” approach, the objectives were 
preventing the erroneous grants of patent rights and ensuring patent offices had the appropriate 
available information on GRs, as well as other objectives regarding the public domain, etc.  The 
IGC had not finalized the objectives and could not agree on them.  He asked participants to 
carefully consider whether or not consensus on objectives could be reached.  Opening 
statements had referred to the terms “transparency” and “efficacy” and those could guide the 
discussions in order to find consensus.  The IGC was looking at the objectives from two different 
perspectives:  (1) the beneficiary and the owner of GRs, and (2) the user.  There had to be a 
middle ground.  He opened the floor for comments on objectives.  
 
49. The Delegation of the USA, with respect to the objective in Article 2, had some concerns 
with paragraph (a) that stated “ensuring mutual supportiveness with international agreements 
relating to the protection of genetic resources…”.  As it might not be feasible to ensure mutual 
supportiveness, it suggested bracketing the word “supportiveness” and inserting in its place 
“coherence”.  That was a more realistic goal.  More fundamentally, it had a concern about that 
subparagraph and how it would relate to other specific international agreements like the 
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Agreement on Trade-Related Intellectual Property Issues (the “TRIPS Agreement”).  It 
suggested bracketing that subparagraph until there could be more reflection thereon.  With 
respect to the subparagraph (b) on enhancing transparency, it had some concerns about 
whether the instrument with respect to disclosure requirements would in fact enhance 
transparency when some applicants might opt to use other forms of protection such as trade 
secrets to protect their rights and not use the patent system out of concern of a disclosure 
requirement, especially when a disclosure requirement might be onerous.  It also suggested 
bracketing that subparagraph.  It understood the Chair’s concern about trying to reach a 
consensus, but nevertheless it had concerns and was happy to work with other delegations to 
resolve those.   
 
50. The Chair noted the comments.  He reiterated his comments about maintaining the 
integrity of different positions and reminded the Delegation of the USA that the whole paragraph 
was bracketed. 
 
51. [Note from the Secretariat:  Three contact groups were established as the Chair 
announced above, and they met from 10 a.m. to 1 p.m. and from 3 p.m. to 4 p.m. on June 26, 
2018.  This part of the session took place on June 26, 2018 after the meeting of the contact 
groups.]  The Chair invited the three contact groups to report on the discussions.  He mentioned 
an issue with one of the contact groups where a representative from Azerbaijan had been 
unable to attend the contact group due to a miscommunication.  He took responsibility for that 
and apologized.  He would ensure that did not occur in the future. 
 
52. One of the Vice-Chairs Mr. Sidharta, chairing one contact group, said that the contact 
group on subject matter had conducted its meeting with members from Chile, Czech Republic, 
EU, Republic of Korea, Islamic Republic of Iran, Niger, Canada, China and the Indigenous 
Caucus.  The discussion had focused on the issue of patent versus IP rights and briefly on the 
issue of GRs and associated TK.   
 
53. Mr. Patrick Blanar from Canada, speaking as the Rapporteur of the contact group on 
subject matter, said the group had focused on subject matter and had discussed whether the 
instrument should apply to any IP right or to patents only.  While most experts shared the 
understanding of the importance of the patent system, there were questions regarding its 
premise.  It was also noted that in some countries, plant varieties were not patentable at all and 
that plant breeders’ rights were the only form of IP right that could be used.  Furthermore, it was 
also noted that other GRs, such as animals and microorganisms, might not be covered by 
patents.  Other existing forms of IP, such as utility patents, trade secrets and contracts, might be 
related to GRs.  Emerging IP issues relating to GRs included digital genetic information and 
potentially, artificial intelligence.  The idea of developing a framework instrument that was 
open-ended and could take on further work including, as appropriate, new disclosure issues, 
triggers and criteria as well as other administrative measures while focusing on patent rights 
and possibly other priority issues was discussed.  Such a framework would elaborate issues 
related to patents and invite members to develop IP-relevant instruments in the future.  The 
group had also discussed whether the current instruments should apply to associated TK.  The 
group identified that there was a need for a good working definition of associated TK in order to 
facilitate future discussion and minimize overlap with a TK instrument.     
 
54. One of the Vice-Chairs Mr. Liedes, chairing the contact group on trigger for and content of 
a disclosure requirement, said that the program was rather heavy.  There was a lot of substance 
for analysis and a lot of potential for taking steps forward in the clarity in the Consolidated Text.  
Ten members had participated from Mexico, Romania, Sweden, India, Brazil, Nigeria, Russian 
Federation, Switzerland, China and the Indigenous Caucus.  The method was to concentrate on 
certain selected items.  The emphasis was on the operative clauses (Article 4) and on the terms 
used.  
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55. Mr. Patrick Andersson from Sweden, speaking as the Rapporteur, said that they had had 
a lot of heated discussions, mostly focused on operative provisions, in particular on Article 4.2.  
They had a proposal for wording for Article 4.2, which, however, was not supported by the 
group.  He presented it as something to discuss and consider in the IGC.  They had relied on 
the principle not to use the terms “utilization” or “directly based on”.  In respect of the chapeau of 
Article 4.1, concern had been raised as to whether it provided sufficient clarity and included 
digital sequence information.  The group had simplified the clause regarding the content.  They 
had removed the “providing country” layer and the subparagraphs had been developed to better 
fit GRs and associated TK, respectively.  There was redundancy between the end of Article 
4.1(a) and the new 4.1(b), referencing IPLCs.  The subject matter was left in square brackets in 
the text.  An understanding in the group was that the multilateral mechanism would be 
applicable for GRs from countries other than where the application was made.  It read:  “4.1  
Where the subject matter for which protection is sought in an [IP][patent] application make use 
of  genetic resources [and/or traditional knowledge associated with genetic resources]  that is 
material to said subject matter each [Member State]/[Party] [shall]/[should] require applicants to 
disclose the following information:  (a) the country of origin that supplied the genetic resources 
or if not applicable or unknown to the applicant source of the genetic resources, and/or 
[traditional knowledge associated with genetic resources], (b) [the indigenous peoples and local 
communities that were the source of the traditional knowledge associated with genetic 
resources], (c) if the information under (a) or (b) is not known to the applicant, a declaration to 
that effect.”  That was the information the applicant of IP rights should disclose.  It had also 
been suggested that clear text could be achieved if tailored to each respective IP.  The group 
had also discussed that the source and/or the geographic origin could be managed as an 
alternative to the country of origin.  On Article 4.2, the group had done a minor change, which 
read:  “When applicable, a [Member State]/[Party] may in accordance with national law, require 
applicants to provide relevant information regarding compliance with ABS requirements, 
including PIC, [in particular from indigenous [people[s]] and local communities], where 
appropriate.]”  In the discussion regarding Article 4.2 and ALT 4.2, no agreement had been 
reached in the group.  There had not been much discussion on Article 4.3.  On Article 4.4, they 
had noted that the content of the footnote had to be considered once the content of the 
disclosure would be agreed.  As to definitions, the need for definition would depend on the final 
text and on the use of the terms in that final text.  The group had not had sufficient time to 
analyze the definitions.  Regardless, it had examined the definition of “country of origin” and 
whether, if there was a term used in another international instrument, one should stick to that 
definition or use another term.  The group suggested that the definition of “country of origin” 
would read as in Article 2 of the CBD.  Regarding the “ALT” of country of origin, it was a difficult 
clause and the IGC could consider deleting it.  
 
56. One of the Facilitators Mr. Kuruk, chairing the contact group on sanctions and remedies, 
noted that the meeting had started with members from Malaysia, Jamaica, Latvia, Netherlands, 
Egypt, South Africa, USA, China, Russian Federation and the Indigenous Caucus.  The group 
had been tasked with reviewing Article 6 on sanctions and remedies with a view to narrowing 
gaps.  To that end they had deleted some parts of the existing text and redrafted others and had 
come up with others that reprised three separate paragraphs.  They had gone over all the 
proposals in Article 6 to identify minimum positions worthy of further consideration.  In that 
respect, Article 6.1 was a useful starting position because it recognized the need to provide, in 
general language, for measures to deal with cases of non-compliance with the disclosure 
requirement.  Due to the recognition that the measures would be provided for in accordance 
with national law, they had determined that it would be more appropriate to leave the specifics 
to the national law and not delineate them in the proposed instrument.  Accordingly, they had 
deleted the old Article 6.2 as well as ALT Article 6.2 to the extent that the above referred to pre-
grant and post-grant measures and provided details of the same in ALT Article 6.2.  To 
accommodate concerns about the use of revocation with regards to non-compliance with the 
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disclosure requirement, it was useful to provide assurance in Article 6.2 that a failure to fulfill the 
disclosure requirement should not affect the validity or enforceability of granted patents.  
However, to make it clear that that assurance did not disregard but would also be subject to 
doctrines of fraud, recognized in various national jurisdictions, it was useful to incorporate for 
further consideration the language on the exception in Article 10.1 of the PLT.  That part had 
been incorporated without change whatsoever.  The third substantive matter dealt with was with 
regards to cases of non-compliance that did not rise to the level of fraud indicated in Article 6.2.  
The group had created a space for the patent holders to engage with the relevant IPLCs to work 
out for themselves solutions that were mutually satisfactory.  
 
57. Ms. Sue Noe from the Native American Rights Fund, speaking as the Rapporteur, said 
that the group had addressed Article 6 on sanctions and remedies.  They had worked very 
diligently and efficiently.  The members of the group had shared examples of sanctions and 
remedies under existing national, regional and international laws as a foundation for the 
discussion.  Members had expressed concern that sanctions and remedies should not increase 
legal uncertainty within the patent system.  The desire for balance so that everyone benefited 
from the patent system, including rightsholders, patent holders and states with respect to GRs, 
had also been discussed.  The group had worked to narrow gaps, eliminating alternative 
language and identifying the three provisions that were considered worthy of further 
consideration.  Those would create a framework for allowing flexibility for Member States.  The 
first provision was existing Article 6.1, which left it to the Member States to identify and put into 
place appropriate sanctions.  It read:  “[Each [Member State]/[Party] [shall]/[should] put in place 
appropriate, effective and proportionate legal and administrative measures to address 
non compliance with the disclosure requirement of Article 4.”  The second provision would place 
a ceiling on sanctions, specifically limiting the sanction of patent invalidity to the narrow 
circumstance where the failure to comply with the disclosure requirement occurred as a result of 
a fraudulent intention, i.e., for example, where someone knowingly gave false information for 
economic benefit.  Related to that was a discussion of fraud being a crime under national laws 
and consideration that criminals should not be protected from suffering revocation of patents 
fraudulently obtained.  The text of Article 6.2 read: “Failure to fulfill the disclosure requirement 
[shall]/[should] not affect the validity or enforceability of granted [IP] [patent] rights, except 
where the non-compliance with the formal requirement occurred as a result of a fraudulent 
intention.”  That proviso “except where the non-compliance with the formal requirement 
occurred as a result of a fraudulent intention” came from Article 10.1 of the PLT.  In cases 
where failure to disclose occurred in the absence of fraud, the final provision considered worthy 
of further consideration to establish dispute resolution mechanisms.  Article 6.3 read:  “Without 
prejudice to noncompliance as a result of a fraudulent intention as addressed under 6.3, 
[Member States]/[Parties] [shall]/[should] [may] put in place adequate dispute resolution 
mechanisms that allow all parties concerned to reach mutually satisfactory solutions in 
accordance with national law.]”  Those were the provisions on which the group had been able to 
narrow gaps and identify as worthy of further consideration.  
 
58. The Chair thanked the Chairs and Rapporteurs of the contact groups and the members of 
those contact groups.  He appreciated the efforts of the contact groups and saw significant 
positive contributions intended to narrow gaps.  He said the scope of the instrument as 
determined in the operative articles was shaped towards the patent system.  He appreciated the 
notes provided by the contact group on subject matter.  He opened the floor for comments by 
the plenary.  
 
59. The Delegation of Azerbaijan addressed the question of participation of experts in the 
work of that contact group.  Unfortunately, the expert from Azerbaijan was not admitted into the 
group. 
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60. The Chair took responsibility for any miscommunication and apologized for that.  He said 
he would ensure that would not occur in the future. 
 
61. The Delegation of Nigeria said that one could borrow definitions from other instruments, 
including the CBD and the Nagoya Protocol, only when it was appropriate or suitable for the 
instrument.  Because of the unique nature of the IGC instrument, delegations should not shy 
away from coming up with a definition that suited the very document.  On definitions, in general, 
it noticed that new terms had been dropped and new ones were coming in.  It suggested to the 
Chair to create, at some stage, a contact group specifically tasked with definitions. 
 
62. The Delegation of the Islamic Republic of Iran said that there was a very wide range of 
GRs that patents might not cover and some GRs might be addressed by different types of IP 
rights.  The instrument should address all GRs and all forms of IP related to all GRs.  If the IGC 
was not able to develop an instrument that might cover all GRs and its relevant IP forms, the 
IGC could develop a framework instrument that recognized all types of GRs and their relevant 
IP.  For the sake of compromise, the text could be focused on patents at that stage, but 
recognizing other forms of IP for GRs and providing ground for the obligation to develop the text 
further to cover all other GRs through specialized IP instruments. 
 
63. The Chair said there were no further comments on the reports from the contact groups on 
trigger for and content of disclosure requirements and sanctions and remedies.  That meant that 
there was general agreement with the materials presented, which had no status until such time 
that the plenary made any decisions thereon.  He opened the floor for general reflections and 
any interventions in relation to the material provided, which would be considered by the 
Facilitators in developing Rev. 1. 
 
64. The representative of Tupaj Amaru was convinced that the treaty on GRs and associated 
TK of indigenous peoples should be dealt with as part of the CBD, the Nagoya Protocol and 
other instruments of UNESCO.  Going out of that international legal framework would mean 
losing one’s way and never being able to reach consensual wording.  He submitted the 
following proposal in order for all to agree on definitions: “TK and GRs include the whole set of 
dynamic and cumulative processes of traditional ecological knowledge in constant evolution 
closely linked to traditional systems based on biological resources, innovations, traditional 
technologies, language, natural cycles and preservation and sustainable use of biodiversity 
which are owned, maintained and preserved collectively by the IPLCs since time immemorial 
and which are transmitted from generation to generation.”  
 
65. The Chair said there was no support for the proposal made by the representative of Tupaj 
Amaru. 
 
66. [Note from the Secretariat:  all speakers thanked the Chairs, Rapporteurs and members of 
the contact groups.]  The Delegation of Indonesia, speaking on behalf of the Asia-Pacific Group, 
welcomed the reports by the contact groups and noted that the Facilitators and the Friend of the 
Chair would have a long night to prepare Rev. 1.  It looked forward to more comments the 
following day.     
 
67. The Delegation of Ecuador, speaking on behalf of GRULAC, supported all the work going 
on in the IGC to try to achieve actual results.  It was open and prepared to continue working in a 
constructive way.  It looked forward to receiving Rev. 1 so as to continue the discussions.   
 
68. The Delegation of Morocco, speaking on behalf of the African Group, said that relative 
progress had been made in the contact groups.  It proposed that the groups continue and work 
on definitions.  It awaited Rev. 1 with interest.     
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69. The Delegation of Indonesia, speaking on behalf of the LMCs, trusted that the Facilitators 
and the Friend of the Chair would be able to appropriately reflect the report of the contact 
groups in Rev. 1.  It wished to discuss definitions, including the relationship between GRs and 
associated TK.  It was under the guidance of the Chair and trusted his judgment on how to 
move forward to make progress.  
 
70. The Delegation of the EU, speaking on behalf of the EU and its Member States, was 
hopeful that the hard work of the contact groups would be useful for the Facilitators’ work and 
looked forward to hearing the introduction of Rev. 1. 
 
71. The Delegation of China wished to add, in Article 4, after the reference to IPLCs:  “entities 
provided under national laws”. 
 
72. The Delegation of Lithuania, speaking on behalf of the CEBS Group, looked forward to 
Rev. 1.  
 
73. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, considered the contact groups a very effective way of working and welcomed the 
progress made.  While a few of her proposals had not been accepted in the contact groups, in 
the spirit of compromise, she could not expect every single proposal to be reflected.  She 
looked forward to receiving Rev. 1 and to the continuation of the IGC’s work. 
 
74. [Note from the Secretariat:  the following session took place on June 27, 2018.]  The Chair 
invited the proponents of documents WIPO/GRTKF/IC/36/7, WIPO/GRTKF/IC/36/8 and 
WIPO/GRTKF/IC/36/9 to introduce their proposals, which had been introduced previously.  The 
Delegation of the USA had submitted a new document, WIPO/GRTKF/IC/36/10, the day before.   
 
75. The Delegation of the USA was pleased to introduce document WIPO/GRTKF/IC/36/10 
entitled “The Economic Impact of Patent Delays and Uncertainty—U.S.  Concerns About 
Proposal for New Patent Disclosure Requirements.”  That document was relevant to disclosure 
requirements and the IGC’s mandate to use an evidence-based approach in its consideration of 
national experiences with IP and GRs.  The paper was based on recent studies including one 
conducted by a USPTO Edison scholar in collaboration with other economists.  The paper 
analyzed the impact that research and development had in biotechnology and pharmaceuticals 
and the uncertainties they would introduce into the patent system.  The paper considered the 
effect of patent review delays on employment and sales growth for startups.  Among its findings, 
in a single year of patent review, delays would reduce employment growth for a startup by an 
average of 19.3 percent over a five-years period of time.  A single year of patent review delay 
would also reduce sales growth for startups for over five-years by an average of 28.4 percent.  
The paper also considered legal uncertainty from disclosure requirements, which might 
encourage companies to forego patent protection in favor of weaker or non-disclosed forms of 
protection such as trade secrets.  The paper’s findings were consistent with the conclusions 
reached by a recent report commissioned by IFPMA and CropLife, which had been introduced 
at a side event the day before.  A new disclosure requirement would have negative effects, 
including negative effects on licensing, research and development and investment and litigation.  
The Delegation had significant economic-based concerns about proposals for new patent 
disclosure requirements that were under consideration in the IGC and it urged the IGC to 
exercise caution when exploring those proposals.  The Delegation also introduced document 
WIPO/GRTKF/IC/36/7 entitled “Joint Recommendation on Genetic Resources and Associated 
Traditional Knowledge”, cosponsored by the Delegations of Canada, Japan, Norway, the 
Republic of Korea and the USA.  It had previously introduced that proposed joint 
recommendation at IGC 35 as document WIPO/GRTKF/IC/35/7.  The document could be used 
as a confidence-building measure to help the IGC move forward on key issues concerning GRs 
and associated TK.  The co-sponsors had re-tabled the document based on discussions in past 
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IGC sessions when some delegations had expressed interest in that document and its 
objective, which included preventing the erroneous grant of patents.  The proposed joint 
recommendation could be negotiated, finalized and adopted without slowing down the work of 
the IGC.  The proposal would promote the use of opposition systems to allow third parties to 
dispute the validity of a patent, the development and use of voluntary codes of conduct, and the 
exchange of access to databases, among other things, in order to prevent the erroneous 
granting of patents for inventions based on GRs and associated TK.  With respect to opposition 
systems, US patent law provided a mechanism for third parties to submit printed publications of 
potential relevance to the examination of a patent application with the concise description of the 
asserted relevance of each document submitted.  That provision had been introduced in 2012 
under the America Invents Act.  Such submissions had to be made prior to the date of a notice 
of allowance.  Third party submissions did not delay or otherwise interfere with the examination 
of patent applications because they merely provided additional information to patent examiners 
without creating procedural requirements.  Almost half of the third-party submissions between 
2012 and 2015 had been filed in technology centers that examined biotechnological, 
pharmaceutical and chemical inventions as well as those related to food and chemical 
engineering.  Those submissions might include non-patent literature such as published GRs 
and TK.  In fact, over 30 percent of the submitted documents for the same time period were 
related to non-patent literature.  With respect to voluntary codes of conduct, a number of 
pharmaceutical and biotechnological inventions, including life-saving medicines, utilized 
compounds and processes that existed in nature.  Many companies had established guidelines 
and rules for proper bio-prospecting.  For example, the Biotechnology Innovation Organization 
(“BIO”), a global trade organization that included SMEs and other companies, academic 
institutions, state biotech centers and related organizations in more than 30 nations and had 
developed bio-prospecting guidelines for its members.  They identified certain best practices 
that could be followed by certain companies that elected to engage in those activities, if and 
when that company engaged in bio-prospecting activities.  Thus, the guidelines identified steps 
that companies should take before engaging in bio-prospecting, such as obtaining PIC.  They 
also provided useful information about benefit-sharing and sharing of research results and IP 
and related provisions and set forth measures to protect the rights and interests of indigenous 
or local communities and steps for the conservation and sustainable use of biological diversity.  
Those guidelines provided a useful example of how private sector innovators were taking 
proactive steps to preserve biodiversity and promote sustainable use of GRs and equitably 
share benefits arising from the use of GRs.  The Delegation wished to continue the discussion 
on that proposed joint recommendation because it captured key objectives and facilitated the 
establishment of effective mechanisms for the protection of GRs and associated TK.  It invited 
other delegations to express their support for the proposal and welcomed additional 
cosponsors.  It looked forward to continued discussions on the proposal.  It thanked IFPMA and 
CropLife for their informative side event, where it learned about the report on the economic 
impact of disclosure requirements in patent applications for GR-based innovations, which had 
been commissioned by those associations.  The report was relevant to the IGC’s mandate to 
use an evidence-based approach in its consideration of national experiences with IP and GRs.  
The report focused on two issues: (1) what were the social and economic effects of disclosure 
requirements, and (2) whether the disclosure requirement procedure in the patent system was 
efficient in assuring ABS compliance?  Two countries rich in GRs and with mandatory disclosure 
requirements, Brazil and India, had been selected for the study.  With respect to ABS 
compliance, the study found that in India many GRs were commercialized without patents while 
the disclosure requirement was applicable only to patented inventions.  In both countries, the 
disclosure requirement was found to delay the patent examination process.  In addition to delay, 
it might negatively impact research and development costs and increase uncertainty in the 
patent system.  
 
76. The Delegation of Japan expressed its appreciation to the Delegation of the USA for 
providing document WIPO/GRTKF/IC/36/10.  As indicated in the document, the introduction of 
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the mandatory disclosure requirement would result in the delay of the patent grant process and 
create uncertainty for patent applicants, and the mandatory disclosure requirement might hinder 
the healthy growth of industries utilizing GRs in emerging and developing countries, both then 
and in the future.  It shared that common concern.  The analysis based on the objective data 
shown in the document was highly useful to advance the work of the IGC, using an 
evidence-based approach.  For example, taking into account the fact that the duration of patent 
right was limited (20 years from the filing date, in principle) panels A and B of figure 4 indicated 
in the document were very persuasive.  The document shed light on the influence of disclosure 
requirements on startup companies.  Since supporting startup companies was critical for 
emerging and developing countries as well as developed countries, it also offered Member 
States valuable insight for that highly important aspect.  The Delegation remained committed to 
contributing to constructive discussions in the IGC in an evidence-based manner, based upon 
the valuable lessons obtained from the detailed analysis shown in the document.  It thanked the 
Delegation of the USA for the explanation on document WIPO/GRTKF/IC/36/7 and supported it, 
as a cosponsor.  That recommendation was a good basis for the discussion on the issues 
regarding IP and GRs, especially on the prevention of the erroneous grant of patents.  It looked 
forward to continuing discussions on the joint recommendation. 

 
77. The Delegation of the Republic of Korea welcomed the submission of document 
WIPO/GRTKF/IC/36/10 by the Delegation of the USA.  That submission provided the valuable 
information for further discussion by the IGC.  In April 2018, it had received similar feedbacks 
from GR users and other stakeholders in a meeting organized for hearing their opinions on the 
possible impacts of introducing disclosure requirements in the patent system.  It wished to share 
their opinions briefly.  The first opinion was their difficulties in obtaining the right information 
related with disclosure requirement from intermediaries.  At times, GR users might not be able 
to confirm the authenticity of the relevant ABS documents from intermediaries.  In the Republic 
of Korea, approximately 57 percent of GR users obtained their GRs of interest through 
intermediaries (GR users might have to take responsibilities of intermediaries’ wrong 
information.)  The situation could become more complex if the invention was based on the use 
of many GRs in combination.  In such cases, it took much more time for GR users to attempt to 
meet the disclosure requirement for each GR used in the invention, leading to a significant 
delay of the patent filing date.  In addition, complex disclosure requirement could prolong the 
patent examination procedure.  The presentation by IFPMA also provided very useful 
information.  It stood ready to engage in the discussion of that submission in a constructive way 
at the session.  In addition, it supported document WIPO/GRTKF/IC/36/7 proposed by the 
Delegation of the USA, as a co-sponsor.  The establishment and use of database systems to 
prevent erroneously granted patents and the use of opposition measures would be an effective 
and efficient form of promoting the protection of GRs and associated TK in the patent system.  A 
well-developed database would be a very practical and feasible method for reducing the 
number of erroneously granted patents in each Member State. 
 
78. The representative of AIPLA said the members of AIPLA represented both users and 
owners of IP.  Its mission included helping to establish and maintain fair and effective laws and 
policies that stimulated and rewarded inventions while balancing the public's interest in healthy 
competition, reasonable costs and basic fairness.  She thanked WIPO for its continued focus to 
provide a global policy forum to address IP issues.  AIPLA had been following with interests the 
discussions and proceedings of the IGC.  Over at least the last three years, AIPLA had been 
seeking to collect practical experience of patent practitioners and companies on compliance 
with disclosure requirements for patent applications involving GRs.  AIPLA Biotechnology 
Committee had published in its monthly newsletter findings on the experience before the Swiss 
Patent Office and Swiss patent practitioners with the Swiss Patent Law on disclosure 
requirements.  Article 49a of the Swiss Federal Act on Patents not only required that the 
applicant provide that information, but Article 59(2) and 59a(3) also provided pre-grant 
penalties, including rejection of the patent application, if the applicant failed to comply.  
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Furthermore, Article 81a of the Swiss Federal Act on Patents provided a post-grant penalty in 
that any person, who willfully provided false information under Article 49a was liable to a fine of 
up to CHF100,000 and the Court might order the publication of the judgment.  To learn more 
about the experience of the Swiss Patent Office and patent practitioners with the disclosure 
requirements, AIPLA had sought information from the Sustainable Development and 
International Cooperation Division of the Swiss Patent Office and from Swiss patent attorneys.  
AIPLA sought to determine how patent applicants had dealt with the Swiss mandatory 
disclosure requirements and whether the Swiss Patent Office had ever invoked the sanctions for 
failure to meet the disclosure requirements in accordance with Article 81a of the Swiss Federal 
Act on Patents.  AIPLA’s study had found no practical impact had come to the attention of either 
the Swiss Patent Office or Swiss patent attorneys contacted.  There had been no rejection of 
any patent application based on the violation of Article 49a, nor had there been any publication 
of a judgment in accordance with Article 81a.  The provisions of the Swiss Federal Act on 
Patents only and exclusively applied to “national” Swiss patent applications, i.e., applications 
directly filed with the Swiss Patent Office.  The provisions did not apply to the European Patent 
applications, which were then validated in Switzerland.  They were governed by the European 
Patent Convention, which did not include any disclosure requirements corresponding to Article 
49a and 81a.  According to statistics obtained from the Swiss Patent Office, the number of 
patent applications directly filed with the Swiss Patent Office was typically between 1,000 and 
3,000 applications per year.  Those “national” applications typically originated from small Swiss 
companies, and also from specific areas of technologies typically not including biotechnology.  
By contrast, about 100,000 patents per year were validated in Switzerland via the European 
Patent Office system.  Those “EP-CH” patents included essentially all applications filed by 
biotech companies and essentially all applications filed by “multinational” companies.  Thus, it 
could be concluded that about one to three percent of the Swiss patents were subject to the 
disclosure requirement, and, of that small fraction, there were few or none in the biotechnology 
arts.  The Swiss patent attorneys interviewed by AIPLA Biotechnology Committee were not 
aware of any company that had or would file directly with the Swiss Patent Office, which was the 
only way in which a company would be subject to the mandatory disclosure requirements of the 
Swiss Patent Office.  In summary, AIPLA had not been able to identify or collect any practical 
experience in complying with the Swiss disclosure requirement.  She thanked the Secretariat for 
connecting AIPLA with the Swiss Patent Office.  She also thanked the Swiss Patent Office for 
providing AIPLA with helpful information regarding the disclosure requirements for the use of 
GRs under the Swiss Patent Law.  AIPLA was collecting practical experience on compliance 
with mandatory disclosure requirements to enable assessment of the potential impact of 
mandatory disclosure requirements in other jurisdictions. 
 
79. The Delegation of the Russian Federation thanked the Delegation of the USA for the 
newly submitted document but could not yet discuss it.  It was a very serious document, which 
contained figures and analysis and required further study.  It supported document 
WIPO/GRTKF/IC/36/7 and agreed with the recommendations.  That document was a good 
basis for the IGC's work and could be used as working principles for discussion. 
 
80. The Delegation of Japan, together with the Delegations of Canada, the Republic of Korea 
and the USA, was pleased to offer a brief explanation of document WIPO/GRTKF/IC/36/8.  Most 
of the Member States shared a common recognition of the importance of taking effective 
measures to prevent the misappropriation of GRs and associated TK.  Based on that 
recognition, it had been contributing to the discussions at the IGC and other fora by proposing 
to create a database for GRs that would prevent the erroneous granting of patents.  As 
indicated in document WIPO/GRTKF/IC/35/5 issued by the Secretariat, ever since the IGC had 
been established, Member States had submitted a number of proposals on databases relating 
to GRs and associated TK.  In order to achieve that purpose, it would be more appropriate to 
establish databases on GRs that would provide information that examiners needed to determine 
novelty and inventive steps of inventions claimed in patent applications.  That should be done 
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instead of introducing a mandatory disclosure requirement.  Such databases enabled patent 
examiners to make efficient searches for relevant prior arts among thousands of patent 
documents and non-patent literature.  By examiners utilizing the proposed databases during the 
patent examination process, the quality of patent examination in the area of GRs would be 
improved and protection of GRs would be enhanced.  It hoped the document would foster a 
better understanding of the proposal for creating databases among Member States. 
 
81. The Delegation of Morocco, speaking on behalf of the African Group, thanked the 
Delegation of the USA for document WIPO/GRTKF/IC/37/10, which dealt with an essential item 
on the agenda of the IGC, i.e., disclosure requirements.  It also thanked the Delegation of Japan 
for its presentation as well.  However, it considered that the proposals would hold up the work 
done thus far, hence there is a need to concentrate on the Consolidated Document as it would 
be revised and submitted.  
 
82. The Delegation of Egypt supported the statement made by the Delegation Morocco, on 
behalf of the African Group.  The document submitted by the Delegation of the USA dealt with 
the concerns of Egypt vis-à-vis the penalties for failure to disclose and other disclosure issues.  
One contact group had pointed out those concerns and had concluded by proposing a draft of 
Article 6 that took into account all the issues and concerns expressed.  The IGC was requested, 
as per its mandate, to move ahead in the discussion of the Consolidated Document.  
 
83. The representative of InBraPi, speaking on behalf of the Indigenous Caucus, said, 
concerning on document WIPO/GRTKF/IC/36/10 submitted by the Delegation of the USA, that 
the misappropriation of TK associated with GRs which had led to the grant of patents had 
caused damage much greater to IPLCs than the damage caused to the patent system.  The 
improvement of the IP system, in particular the patent system, to provide legal certainty was the 
reason why indigenous peoples were at the IGC since its inception.  An evidence-based 
approach based on practical experience clearly showed that disclosure requirements could lead 
to an additional burden for patent examiners.  But it was an instrument that related to a 
significant drop in erroneous patents.  Consequently, to increase the legal certainty for 
indigenous peoples and the whole society, the Indigenous Caucus would in the future submit to 
the IGC documents on economic, social and cultural damage done to indigenous peoples, 
based on the practical experience set in their national context due to the erroneous grant of 
patents that could have been avoided if the patent system were to include disclosure 
requirements of information as to the source of TK and GRs and information on PIC.  She 
wished to concentrate on the Consolidated Document and the outcome of the contact groups in 
order to make progress since that was the last session of the IGC on GRs.     
 
84. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, thanked the Delegations of the USA and Japan for introducing the documents.  The 
new document required further reflection.  He said that the IGC’s mandate referred to “balance”, 
which entailed a full investigation of the issues from all perspectives.  The proposed documents 
presented an extremely unbalanced assessment, because they focused on GRs users, IP 
owners and the public interests.  The interests and rights of IPLCs, the holders and owners of 
TK, were not reflected.  Any full evidence-based investigation would have to be based on all 
perspectives and the rights and interests of all entities involved.  There was also the 
long-standing issue of the distribution of burdens.  Databases put the burden of proof on the 
holders and owners of TK to provide evidence that it was their property, whereas the disclosure 
of origin put the burden of proof on those who wished to do development to show that they had 
had legal title to access to TK and GRs.  He recalled that the CBD and the Nagoya Protocol had 
been designed to stop the use of GRs without authorization of states.  There was a problem 
because some GRs were obtained from markets and no one knew where they came from.  Both 
instruments were meant to stop those.  That was the reason the IGC was discussing IP rights.  
There needed to be an understanding of basic terms, such as “effective protection”, which could 
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receive 10 or 100 different interpretations as to what was protected, from whose point of view, 
and according to whose values and rights.  He called for a risk/benefit analysis that took into 
account all risks and benefits.  For example, he asked what the risk was of fast tracking patents 
to IPLCs.  He asked for an analysis of cultural and ecological risks (and not just socioeconomic).  
In a normal risk analysis, one would independently look at the factors on their own terms.  As 
such, cultural issues were not economic issues.  That made a difference with respect to 
“evidence based”.  The IGC needed a much larger understanding.  He said he would further 
reflect on those documents, which were not adding value because they were introducing a 
highly biased assessment of just one group of users’ point of view.  
 
85. The representative of Tupaj Amaru said that the proposals made by the Delegation of the 
USA and supported by the Delegation of Japan and other western countries infringed the 
principle of the CBD (Article 17.1) and its Nagoya Protocol, where states had to disclose the 
origin of GRs for the access to and use of natural resources by companies.  He said the 
Delegation of the USA had come along with proposals every year.  That undermined the value 
of the Consolidated Document, which would become a binding instrument to protect GRs and 
associated TK.  The purpose of the Delegation of the USA was always to obstruct in order to 
facilitate access to the GRs and TK of indigenous peoples by pharmaceutical companies.  That 
was the objective of all the western powers that had large technological companies.  The basic 
problem addressed at the IGC was biopiracy, which referred to GRs and TK and the grant of 
patents.  In the usual definition, biopiracy was the pillaging of GRs and associated TK to the 
detriment of IPLCs.  Patents were key instruments used in biopiracy.  In the IGC, there were 
representatives of pharmaceuticals, agro-industries and research industries that appropriated 
seeds and TK associated with GRs through IP.  The IGC had to protect those resources that 
were fast disappearing.  That was the task of the IGC and of states, according to the 
IGC’s mandate.  
 
86. The Delegation of the Russian Federation agreed with the proposal within document 
WIPO/GRTKF/IC/36/8 on the setting up of a one-click database search system.  That would 
lead to more effective searches by search authorities and would protect GRs and associated TK 
and would avoid the erroneous grant of patents.     
 
87. The Delegation of the Republic of Korea, as a cosponsor, supported the recommendation 
in document WIPO/GRTKF/IC/36/8.  A well-developed database was a very practical and 
feasible method for reducing the number of erroneously granted patents in each Member State 
and promoting the protection of GRs and associated TK.  Developing an integrated, one-click 
database and WIPO-portal system would effectively and efficiently enhance the protection of 
GRs and associated TK.  
 
88. The Delegation of the USA supported the comments made by the Delegation of Japan 
regarding document WIPO/GRTKF/IC/36/8.  As a cosponsor, the proposal was a valuable 
contribution to the work of the IGC that aimed at providing an international legal instrument(s) 
for the effective protection of GRs and TK.  In particular, it helped to address concerns raised in 
the IGC relating to the erroneous granting of patents.  Moreover, it was essential that the IGC 
further engage on that proposal in order to address questions and concerns raised about the 
use of databases in past discussions.  The Delegation looked forward to discussing the WIPO 
portal proposal, including any follow-up questions.  It welcomed any suggestions for improving 
that proposal that other Member States might have.  It thanked the AIPLA for introducing the 
paper on the Swiss experience, which had been written by a European patent attorney with 
knowledge of laws and practices in Europe.  That paper was entitled “Disclosure requirements 
for Genetic Resources - what can be learned from the ‘Swiss experience’?” and was available 
on the AIPLA website.  The author pointed out that Switzerland had a national patent law that 
included a mandatory requirement for a patent applicant to disclose the source of any genetic 
materials to which the inventor or patent applicant had access and which had directly led to the 
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invention, from which the applicant or patentee intended to benefit.  The law provided for both 
pre-grant and post-grant penalties if the requirement was not complied with.  Post-grant 
penalties could include a fine of up to CHF100,000.  That was contrasted with other western 
jurisdictions, where any GR-related patent disclosure was completely optional and did not affect 
patent examination, and where non-compliance did not result in any sanctions.  The author had 
interviewed Swiss patent attorneys working in biotechnology and inquired with the Swiss Patent 
Office about any practical experience and impact of that mandatory disclosure requirement.  
The author reported that the Swiss disclosure requirement only applied to those 1,000 to 
3,000 patent applications that were filed with the Swiss Patent Office, which were mostly not 
biotechnology-related.  That requirement did not apply to the approximately 100,000 EPO-filed 
patents, which were validated in Switzerland.  Thus, that requirement was easily avoided by 
filing a patent application with the EPO and validating the resulting patent in Switzerland.  
Despite the fact that penalties under the Swiss disclosure requirement were limited to fines, 
“any biotech company with a commercially relevant portfolio” would choose to avoid that 
requirement by filing through the EPO and not directly with the Swiss Patent Office.  The Swiss 
disclosure requirement did not include penalties of revocation, yet even a fine could be a 
deterrent from filing in a jurisdiction with a disclosure requirement. 
 
89. The Delegation of Canada was pleased to cosponsor document WIPO/GRTKF/IC/36/8 as 
the proposal was one of several possible positive ways forward including as a means to 
consider the full range of options available.  Databases played a valuable role in the prevention 
of the erroneous grant of patents with regard to GRs and associated TK.  At the same time, the 
Delegation fully acknowledged the concerns expressed by IPLCs.  Its proposal was without 
prejudice to the IGC’s work and outcome(s).  It was pleased to cosponsor document 
WIPO/GRTKF/IC/36/9 together with the Delegations of Japan, Norway, the Russian Federation 
and the USA.  It set out a list of questions intended to update the 2004 WIPO Technical Study 
related to Genetic Resources and Traditional Knowledge with information regarding disclosure 
requirements and related ABS systems implemented by Member States.  That type of 
information was important for the consideration of any proposed standard on the mandatory 
disclosure of GRs and associated TK.  That was in line with the IGC’s mandate for 2018-2019 
biennium, which called for an evidence-based approach and contemplated compiling and 
updating studies.  Some Member States might not have been convinced of the value of such 
proposed study, citing, for example, that studies existed.  While the existing studies were 
certainly informative and useful, they fell short of providing quantitative and qualitative 
comparative data regarding the practical application and implementation of disclosure and its 
implications.  It intended to focus on the future of national legislation and sought to enrich the 
discussions of those Member States implementing disclosure requirements and related 
measures.  It remained available to discuss the proposal with other Member States and the 
Indigenous Caucus.     
 
90. The Delegation of the Russian Federation supported and was extremely interested in 
carrying out a study of the practice of offices that had a disclosure requirement.  Practical 
experience would help achieve clarity and contribute significantly to progress in the IGC. 
 
91. The Delegation of Republic of Korea, as a cosponsor, supported document 
WIPO/GRTKF/IC/36/9.  The proposed study would provide factual and evidence-based 
information on current national experiences, in order to have a better understanding of the 
effects of the disclosure requirement in the patent system.  Through that study, one could hear 
diverse opinions and experiences from a variety of stakeholders, not only from GR providers, 
but also from patent examiners and patent users directly influenced by the introduction of the 
disclosure requirement.  The proposed study would help reflect the views from various 
stakeholders in a balanced manner, and contribute to assessing the possible impacts of the 
disclosure requirement in the patent system and better understanding core issues in the IGC. 
 



WIPO/GRTKF/IC/36/11 Prov. 2 
page 31 

 
 

 

92. The Delegation of Japan, as a cosponsor of the proposal, thanked the Delegation of 
Canada for the presentation.  It supported the proposal contained in document 
WIPO/GRTKF/IC/36/9.  Many Member States had recognized the importance of an 
evidence-based approach.  The proposed study was an effective and productive way to foster a 
common understanding on core issues on GRs without delaying text-based negotiations.   
 
93. The representative of Tupaj Amaru asked, in relation to the statements made by the 
Delegations of the USA and Japan, what was the spirit of the broad guidelines.  He proposed 
the following language: “In cases where the applicant has not disclosed the source or origin of 
the GRs or associated TK or has submitted fraudulent information to obtain through 
misconception and mischief the patent in violation of the national legislation of country or 
country of origin of the GRs, the members of the current international instrument will then 
impose administrative and criminal sanctions including revocation of the IP right.”  That was the 
focus of the discussion.   
 
94. The Chair asked whether any Member State supported the proposal.  There were none.  
 
95. The Delegation of Egypt said that the new proposals would make the IGC go backwards.  
It recalled what had happened at IGC 35 on Rev. 1.  That approach removed the IGC further 
away from its mandate and objectives.  The IGC had to work on the text to achieve its 
objectives.  That was a balanced approach, which respected the interests of all the parties 
concerned.  The approach of submitting more documents did not help achieve any results and 
distracted the IGC from reaching its objectives.  
 
96. The Delegation of the USA joined the delegations that supported the proposal made by 
the Delegation of Canada on document WIPO/GRTKF/IC/36/9.  It recalled the IGC’s mandate 
and its reference to studies of national experiences.  In the past sessions, the IGC had had 
constructive discussions about national laws and how disclosure requirements and ABS 
systems functioned.  Those discussions had helped to inform text-based negotiations.  
Questions in the study explored issues such as the impact that national disclosure requirements 
had had in securing compliance with ABS systems and the penalties associated with 
non-compliance.  That study was intended to generate important information to support the 
IGC’s work and not to slow it down.  It welcomed any additional questions or suggested 
improvements for the proposed study. 
 
97. The Delegation of Brazil said that over the years, it, together with other biodiverse 
countries, had been listening to the concerns over the potential impact of disclosure 
requirements on the patent systems.  The IGC had been addressing those concerns in 
discussions and in practice.  It called attention to a footnote in the study presented by the 
Delegation of the USA (document WIPO/GRTKF/IC/36/10) that referred to the previous 
Brazilian law, which was no long in force and drew conclusions that were no longer applicable.  
It had tried to be constructive and had been and remained open to dialogue with any Member 
State.  Every concern, without exception, was legitimate.  Yet it would feel reassured if its own 
concerns were equally addressed in a constructive manner.  The WIPO Secretariat had 
produced various studies over the past two decades.  It was concerned with the timing of the 
study being requested.  Documents WIPO/GRTKF/IC/35/5, WIPO/GRTKF/IC/35/6 as well as 
the WIPO study on patent disclosure requirements answered many if not all of the questions 
raised in document WIPO/GRTKF/IC/35/9.  In the terms of the IGC’s mandate, studies or 
additional activities were not to delay the work of the IGC towards its effective results.  
 
98. [Note from the Secretariat:  This part of the session took place after the distribution of 
Rev. 1 dated June 27, 2018 prepared by the Facilitators and the Friend of the Chair.]  The Chair 
opened the discussion of Rev. 1.  He asked participants to carefully listen to the context and the 
explanation behind the changes by the Facilitators and the Friend of the Chair.  Rev. 1 was 
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always the most difficult revision because it took Member States out of their comfort zones in 
trying to move the process forward.  Rev. 1 had no status and reflected the discussions, 
observations and interventions that had occurred within the meeting, through the Ad Hoc Expert 
Group, contact groups, and plenary.  The role of the Facilitators and the Friend of the Chair was 
to balance all interests and all interventions to lead to an outcome.  The Facilitators and the 
Friend of the Chair had a demanding task and worked for the IGC.  They could be approached 
directly to provide clarity over context.  The Chair encouraged participants to engage with them 
to clarify the text.  He invited the Facilitators and the Friend of the Chair to present Rev. 1.   
 
99. Mr. Kuruk, speaking as one of the Facilitators, said that Rev. 1 took into account the 
reports of the discussions of the contact groups and general comments made in plenary.  The 
goal of the revisions was to narrow gaps and to streamline the text.  Revisions had been made 
to five articles, specifically Article 1 on definitions, Article 2 on objectives, Article 3 on subject 
matter, Article 4 on the disclosure requirement and Article 6 on sanctions and remedies.  A new 
article had been proposed as Article 5 to deal with the applicability of the disclosure requirement 
to other areas of IP.  The articles following that new article were therefore renumbered 
accordingly.  The Facilitators and the Friend of the Chair would jointly describe the changes 
made and explain the rationale for the changes.  Regarding Article 1, they had revised only one 
definition on “country of origin”.  The definition had been subject to heavy debate in the contact 
group and no clarification had emerged from that debate.  They had inserted the term of “GRs” 
to the definition to clarify that the definition was to be applied in the context of GRs.  Most had 
found it useful to insert those in the definition to clarify that the definition was to be applied 
narrowly in the context of specific GRs that were relevant to the subject matter of protection as 
opposed to GRs in general.  They had moved up the definition of the term “in situ conditions” as 
the term was to be referred to in key provisions of the Consolidated Text and therefore qualified 
as an operative term.  Article 7 in Rev. 1 was essentially the proposal that had emerged from 
the discussion of contact group on sanctions.  No changes were made at all by the Facilitators 
or the Friend of the Chair to Article 7.  As it stood, it contained three provisions.  The very first 
provision read as follows:  “7.1  [Each [Member State]/[Party] [shall]/[should] put in place 
appropriate, effective and proportionate legal and administrative measures to address 
noncompliance with the disclosure requirement of Article 4.”  That was in recognition of the 
need to provide in general language for measures to deal with cases of non-compliance with a 
disclosure requirement.  However, as a recognition that those measures would be provided for 
in accordance with national law it was determined that it was appropriate to leave the specific 
details of the measures to national laws and not to try to deal with them in the proposed 
instrument.  Accordingly, they had deleted the old Article 6.2 as well as old ALT 6.2 to the extent 
that the above referred to pre-grant and post-grant measures.  They had moved up old 
Article ALT 6.3 to 7.2 as the second paragraph and revised it with the addition of new language.  
The second paragraph read as follows:  “7.2 Failure to fulfill the disclosure requirement 
[shall]/[should] not affect the validity or enforceability of granted patent rights, except where the 
noncompliance with the formal requirement occurred as a result of a fraudulent intention.”  The 
last phrase in that second paragraph was taken from Article 10.1 of the PLT.  Its inclusion was 
intended to clarify that failure to comply with the disclosure requirement would not invalidate the 
patent but would not exempt it from doctrines of fraud recognized in various national 
jurisdictions.  The third paragraph provided as follows: “7.3 Without prejudice to noncompliance 
as a result of a fraudulent intention as addressed under 7.2, [Member States]/[Parties] 
[shall]/[should][may] put in place adequate dispute resolution mechanisms that allow all parties 
concerned to reach mutually satisfactory solutions in accordance with national law.]”  
Paragraph 3 dealt with cases of non-compliance with the disclosure requirement that did not 
rise to the level of fraud as indicated in Article 7.2.  It created space for the patent holders to 
engage with the relevant IPLCs to work out for themselves solutions that were mutually 
satisfactory.  Accordingly, they had tackled the old Article ALT 6.3 on the subject of dispute 
settlement.  The matters addressed in that article were captured in Article 7.3, and old 
Article ALT 6.3 had been deleted.  
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100. Ms. Bagley, speaking as the Friend of the Chair, said that they had taken the information 
from the contact groups and attempted to narrow gaps and streamline the text in several ways 
in coming up with their proposals.  Their goal with that text was to try to move the process 
forward, realizing it was not possible to satisfy all Member States as everyone would not see 
their exact national regime or approach reflected in the text.  She hoped that the significant 
benefits and international mandatory disclosure requirement with minimum and maximum 
provisions could bring to both demandeurs and non-demandeurs alike and would ultimately be 
evident in Rev. 1 and that the revision would be a positive step towards reaching that goal.  
Articles 2 and 5 represented a compromise approach to addressing a challenging issue related 
to the scope and whether the disclosure requirement should relate only to patents or also to 
other types of IP.  Members of the contact group who had worked on that issue had not reached 
agreement, but put forward the idea of creating a framework instrument that was open-ended 
and could take on further work on other IP rights and emerging technologies.  The Facilitators 
and the Friend of the Chair had taken the suggestion onboard and attempted to implement it by 
modifying Article 2 in the mandatory disclosure requirement section to focus on the IP system, 
deleting the reference to patents.  That captured the recognition that an international mandatory 
disclosure requirement could in the future apply to forms of IP beyond patents.  The disclosure 
requirement in Article 4 only related to patents.  They had added a new Article 5 entitled 
“Applicability to other areas of IP” which stated: “The applicability of a disclosure requirement, 
as in Article 4, to other areas of intellectual property and emerging technologies, shall be 
reviewed no later than four years after the entry into force of this instrument. [Member 
States][Parties] shall establish a working group to facilitate this review.]”  That language was 
modeled after language of Article 27 of the TRIPS Agreement, and they discussed that the 
concerns in TRIPS Agreement had not been satisfactorily fulfilled.  The IGC was in WIPO and 
not the WTO.  There were regular reviews and revisions to the WIPO agreements.  A specific 
example of a subject matter extension was the WIPO Beijing Treaty on Audiovisual 
Performances developed to extend provisions of the World Copyright Treaty (“WCT”) and the 
World Performances and Phonograms Treaty (“WPPT”) to audiovisual works based on a 
declaration made during a diplomatic conference.  Having a review commitment in an article in 
an instrument or agreement would be an even more substantial commitment to such a review 
actually taking place.  She hoped that that would give comfort to those concerned about that 
possibility.  Through that combination of provisions, namely a broad objective in Article 2, and a 
patent-focused disclosure requirement in Article 4 and Article 5 requiring review of the 
applicability of the disclosure requirement to other forms of IP, they were proposing a framework 
consistent with the input from the contact group.  Terminology in Articles 6 and 7 was also 
changed to “patent” from the bracketed “IP/patent” alternatives, and the opposite change made 
in Article 2 from brackets around both “IP” and “patents” to just “IP” without brackets was also 
made in Article 11 dealing with relationship with international agreements.  A Member State had 
noted in plenary that the agreement would not necessarily ensure mutual supportiveness with 
other agreements.  That was a valid point and the word “facilitating” was inserted in place of 
“ensuring” as representing a better fit for that clause, in the view of the Facilitators and the 
Friend of the Chair.  Some Member States had also explained that the disclosure requirement 
would not necessarily enhance transparency if, for example, some inventors chose to use trade 
secret protection instead of the patent system due to concerns regarding a mandatory 
disclosure requirement.  Nevertheless, for those applicants operating in good faith who chose to 
use the patent or other IP system to obtain protection, the properly crafted disclosure 
requirement certainly should enhance transparency in relation to GRs and/or associated TK 
disclosed in those applications.  The entire Article 2 was bracketed in a way that maintained the 
integrity of Member States’ positions.   
 
101. Ms. Bellamy, speaking as one of the Facilitators, said that, concerning Articles 3 and 4, 
the Facilitators and the Friend of the Chair had taken into consideration all the discussions and 
deliberations that had taken place, including the discussion in the Ad Hoc Expert Group.  For 
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Article 3, they proposed:  “This instrument applies to genetic resources, and [traditional 
knowledge associated with genetic resources].”  The deletion of the alternative was based on 
the absence of consensus on “directly based on” and that Article 3 reflected the subject matter 
of the instrument.  It was only a brief statement on subject matter.  Article 3 reflected the intent 
to shift to patent to reflect a first step, in the spirit of moving forward.  The new Article 5 would 
cover all IP areas.  As to Article 4, the contact group had a great challenge in trying to arrive at 
a consensus.  In reviewing the notes from the contact group, the Facilitators and the Friend of 
the Chair had tried to find a balanced approach.  In Article 4, the disclosure requirement was 
based on a framework approach that dealt with patents.  It read:  “4.1 Where the claimed 
invention in a patent application makes use of genetic resources [and/or traditional knowledge 
associated with genetic resources] that is material to the invention, each [Member State]/[Party] 
[shall]/[should] require applicants to disclose:  (a) the country of origin that supplied the genetic 
resources, or if not applicable to, or if unknown to, the applicant, the source of the genetic 
resources.  [(b) If applicable, the source of the traditional knowledge associated with the genetic 
resources.]”  The word “source” was used instead of a specific reference to IPLCs due to an 
intervention requesting the inclusion of entities.  She hoped that the use of the word “source” 
would cover all angles.  There was no agreement on GRs versus TK associated with GRs, so 
that remained bracketed.  Article 4.2 reflected the content of prior Article 4.1(c):  “4.2. If the 
source and/or the country of origin of the genetic resources [and/or traditional knowledge 
associated with genetic resources] is not known, the applicant shall make a declaration to that 
effect.”  Similarities on whether transparency and/or linkages to ABS regimes had been retained 
and they had used the term “may”.  The former alternative to that subparagraph had been 
deleted, as the issue of whether to use a patent office as a Nagoya Protocol checkpoint seemed 
a matter best left to national law.  Article 4.3 read:  “4.3 When applicable, a [Member 
State]/[Party] may, in accordance with national law, require applicants to provide relevant 
information regarding compliance with ABS requirements, including PIC, [in particular from 
indigenous [people[s]] and local communities], where appropriate.]”  No changes were made to 
Article 4.4 or 4.5 except the renumbering to adjust for the new subparagraph 4.2. 
 
102. The Chair invited Member State to make interventions on clarification or errors or 
omissions only.  
 
103. The representative of Tupaj Amaru said that, with so many alternatives, the text was 
difficult to comprehend.  
 
104. [Note from the Secretariat: This part of the session took place after a short break when 
delegations reviewed Rev. 1.]  The Chair emphasized that Rev. 1 was a revision and had no 
status.  The plenary was the decision-making body.  He opened the floor for general comments 
on Rev. 1. 
 
105. [Note from the Secretariat:  all speakers thanked the Facilitators and the Friend of the 
Chair for their work.]  The Delegation of Indonesia, speaking on behalf of the Asia-Pacific 
Group, was committed to discussing Rev. 1 in a constructive manner.  Individual members of 
the Group would take the floor in their national capacity for any detailed comments. 
 
106. The Delegation of Ecuador, speaking on behalf of GRULAC, welcomed the progress 
made in Rev. 1 and said discussions could continue on that basis, with a constructive spirit and 
commitment in order to reach joint agreements. 
 
107. The Delegation of Switzerland, speaking on behalf of Group B, said that the work of the 
IGC on GRs should remain focused on the patent system.  Group members might have further 
comments on Rev. 1 and would take the floor individually. 
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108. The Delegation of Lithuania, speaking on behalf of CEBS, was ready to engage in the 
discussions concerning the provisions of the document, as it observed both positive and 
problematic elements in the text.  It looked forward to the discussion. 
 
109. The Delegation of Morocco, speaking on behalf of the African Group, considered that the 
text could constitute a good basis for negotiation in a constructive spirit.  It had a number of 
concerns that it would raise in informals. 
 
110. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that, 
as regards the process, it had constructively engaged in the exercise of the Ad Hoc Expert 
Group and contact groups and had tried to give its contributions to those discussions, which 
were not negotiations.  It had looked at Rev. 1 in light of the discussions.  However, it was 
concerned to see some elements that touched upon well-established and consequently stated 
elements related to its position.  Regarding the disclosure clause in Article 4, it had some 
problematic issues.  While it understood the concept as explained by the Facilitators on the 
relationship between Articles 2, 3, 4 and 5 that tried to capture some discussions in handling the 
issue of whether the instrument should only relate to patents or IP rights, how that was 
transferred into Rev. 1 was problematic.  It still had very strong positions on some elements 
regarding the disclosure requirement for patent applications, one of them being that it should be 
a transparency measure and not a compliance measure.  It could not accept the concept of 
requiring from the applicant information that went beyond the country of origin or source and 
that required evidence of ABS compliance.  It was still very attached to the definition of “directly 
based on” and elements related to physical access, while it understood the endeavors by the 
Facilitators and the Friend of the Chair to handle discussions and various elements around that 
definition throughout Rev. 1.  Concerning Article 6, sanctions outside of patent law were the 
appropriate sanctions.  It had very strong elements in its position about revocation, which were 
not appropriately transparent in Rev. 1.  Against that background, it remained open to further 
analysis of and discussions on the basis of that approach. 
 
111. The Delegation of Indonesia, speaking on behalf of the LMCs, said that Rev. 1 captured 
and reflected progress achieved in the contact groups.  Without reflecting its positions on each 
article, it was still attached to its traditional positions.  However, it was open and ready to stretch 
its flexibility further.  It reiterated its commitment to discussing in a constructive manner on the 
basis of Rev. 1.  It was under the Chair’s guidance on the way to continue discussions in the 
session, noting the positive result of the contact groups.  Individual members would 
constructively engage in the process of the discussion based on Rev. 1. 
 
112. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, said that Rev. 1 was somewhat more balanced and offered some elegant solutions to 
positions that had been very far apart.  She had some concerns and proposals on specific 
articles.  She was happy to work on the basis of Rev. 1 and looked forward to further 
discussion. 
 
113. The Delegation of China said that Rev. 1 took into account the flexibility and sincerity of 
everyone.  It was prepared to negotiate that text, which was a summary of the positions of all 
parties.  It would not satisfy everyone.  Delegations should try to find a balance.  Everyone 
would have to make compromises, not just one party. 
 
114. The Chair recognized that Member States did not agree with all the elements in Rev. 1, 
but the IGC had demonstrated collectively that it was willing to make progress and there was a 
leap of faith in some of the elements presented that needed to be elaborated further.  He 
suggested going through article by article.  The Chair opened the floor for comment on Article 1.  
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115. The Delegation of Italy asked the Facilitators whether, if someone bought coffee (which 
was a GR produced in several different countries) in Costa Rica, he or she had to indicate the 
source of origin of coffee when he or she invented something involving that coffee.  In the 
previous text, there had been a reference to the word “unique” or “single”.  It wondered whether 
that aspect was clarified in the discussion.   
 
116. Mr. Kuruk, speaking as one of the Facilitators, said that he was not part of the contact 
group that had examined that issue of a GR found in multiple jurisdictions.  Each provision was 
to be interpreted using the ordinary meaning.  If a GR was found in multiple jurisdictions but the 
applicant, in good faith, knew it came from jurisdiction A, where such a requirement existed, the 
applicant would have to comply with that requirement.  The provision for international 
cooperation should be able to grapple with issues of that sort. 
 
117. Ms. Bagley, speaking as the Friend of the Chair, added that it was an area that still 
needed thought, and she was looking for additional Member States’ input on the various 
scenarios that could be covered and what the requirement in that case should be.   
 
118. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, said that the meaning of “in situ conditions” was very clear but it was a very generic 
term that was applied to many different circumstances in normal use and scientific use.  It might 
be better to call them “natural conditions”.  For example, there were in situ agricultural 
conditions where genetic materials and agriculture systems were maintained.   
 
119. The Delegation of the USA said it had participated in the contact groups in a very 
constructive spirit along with other delegations.  It appreciated the opportunity to comment on 
the text even though it had not been able to participate in the discussion on all of those issues in 
the individual contact groups.  With respect to “country of origin”, it agreed with the comment 
made by the Delegation of Italy and to address that it suggested bracketing the word 
“possesses” and inserting “first possessed” and to add “and still possesses those GRs”, at the 
end of the sentence.  With respect to “country providing/providing country”, that definition had 
been deleted by the contact group, and it had its own definition that would be relevant to the 
text:  “country providing/providing country is the country of origin that has the GR and/or TK and 
that provides the GR and/or TK.”  The definition of “country providing GRs” had been deleted 
and it preferred to keep the alternative version. 
 
120. The Chair observed that the term “country providing GRs” had been deleted because it 
was not in the operative text. 
 
121. The Delegation of the EU, speaking on behalf of the EU and its Member States, 
concerning the term “country of origin”, preferred the definition as contained in the CBD and 
reiterated that definitions included in other international instruments should not be changed for 
the purposes of the IGC process.  As to the definition of “country providing”, it had no problem 
with its deletion.  As to the term “in situ conditions”, it thanked the Facilitators and the Friend of 
the Chair for moving it up under the operative terms as requested. 
 
122. The Delegation of Switzerland thanked those delegations and stakeholders that showed 
continuous interests in its national disclosure requirement.  As stated correctly by the 
representative of AIPLA, Switzerland had a national disclosure requirement that applied to 
national patent applications filed through the national patent office.  While that requirement 
applied to all GRs and associated TK, including those from other countries, that national 
requirement could not solve all issues related to GRs and associated TK.  Some of the issues 
were addressed in Switzerland outside of the IP system such as ABS compliance measures in 
the Swiss environmental legislation.  Yet other issues needed an international solution and that 
was exactly the reason why it had long engaged constructively in the IGC’s work.  With regard 



WIPO/GRTKF/IC/36/11 Prov. 2 
page 37 

 
 

 

to the terms, what was crucial was that Switzerland was a party to many different international 
instruments, and therefore it had a preference to apply, if needed, those terms that were 
contained in international instruments exactly as they stood.  That related in particular to the 
terms “country of origin”, “utilization”, “genetic resources”, “genetic material”, etc. as defined in 
the Nagoya Protocol.   
 
123. The Delegation of South Africa said that if delegations went back to the positions from 
IGC 35, there would be no progress.  It welcomed the initiative by the Facilitators and the Friend 
of the Chair to draft a definition of “in situ” that was trying meet the needs of both sides and 
meant “natural in situ”. 
 
124. The Chair noted that the Delegation of South Africa had agreed with an observer’s 
comment on “natural in situ conditions”. 
 
125. The Delegation of Brazil supported the statement made by the Delegation of Ecuador, on 
behalf of GRULAC.  It did not like what it considered an artificial division between the main 
terms and other terms.  Ideally, terms like “biotechnology”, “derivatives”, “ex situ conservation” 
and “misappropriation” should be among the main definitions, as that would ensure coherence 
with other international instruments and with what the IGC was trying to achieve. 
 
126. The Delegation of Egypt supported the statements made by the Delegation of Morocco, 
on behalf of the African Group, and by the Delegation of South Africa.  Regarding definitions, 
what defined any article as being an operative one or a non-operative one was, in fact, an 
academic exercise, not one undertaken by legislators.  There should be a unified list of 
definitions, as stated by the Delegation of Brazil.   
 
127. The Delegation of Nigeria identified with the statement made by the Delegation of 
Morocco, on behalf of the African Group, and wished to engage with Rev. 1 as it was.  Rev. 1 
was not perfect, and it could never be.  Yet, the Delegation wished to work with it.  The fixation 
of positions was no longer fashionable, if the IGC was to make progress.  Therefore, it intended 
to remain flexible.  As to definitions, the idea of the “country that first possessed a GR” was 
problematic and not functional for the purpose of the instrument.  The Delegation gave the 
example of a GR that could be both in Nigeria and Ghana, and one would have to know the one 
that first possessed the GR.  When one took a GR from somewhere that was not natural or in 
situ in origin, it did not mean that the country that originally, naturally had it but did not possess 
it any longer had no stake in the GR.  The IGC document was not part of the CBD or the 
Nagoya Protocol.  The most practical thing to do for the purpose of making progress was to 
recognize that there were some instances where there was a technical overlap with those 
regimes and to complete with definitions that really spoke to the instrument.  As part of the 
mandate, the IGC could create something unique that spoke to the nature of the instrument. 
 
128. The Delegation of Canada stressed that all its comments were without prejudice to its 
positions and did not indicate endorsement of any approach.  In addition, while it took note of 
concerns regarding the integrity of the text, it was nevertheless important to be able to comment 
on and consider all approaches and options.  It noted that the Facilitators and the Friend of the 
Chair proposed to delete the concept of “country providing” or “providing country” to retain only 
“country of origin”.  In its view, it would be unrealistic to expect that any users would be able to 
identify the country of origin of any GR.  Identifying the country of origin would be less relevant 
to the stated policy objectives of the draft instrument than identifying the country providing the 
GR.  Further, the concept of “the country of origin” assumed that endemism of species was 
somehow the rule, and that endemism was always exclusive, and neither of those was true.  In 
fact, because the distribution of species did not follow national borders, species were very 
regularly found in more than one country, and a number of species also had cosmopolitan 
distribution, such that more often than not it would be difficult or impossible to trace the origin of 
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a GR back to a single country, and in fact the underlying expectation was not that applicants 
would have to do that exercise.  Notwithstanding, there was a need to use a more practical 
concept, such as “country providing” or some other similar concepts (such as “source”, which 
was present in the text) that was also more relevant to the stated objective of the approaches 
using that terminology.  There was also a need in consistency in managing definitions not used 
in the text.  If “country providing” or “providing country” was or were deleted, all non-operative 
terms should be deleted.  Alternatively, “country providing” could and should probably be 
retained. 
 
129. The Delegation of India said that although it was not happy with Rev. 1, Rev. 1 was a 
good, balanced document for discussion.  Wherever some definitions were given in international 
instruments and treaties, the IGC should try to use those definitions to avoid misinterpretation. 
 
130. The representative of ILA said that “GRs” and “country providing GRs” were in the CBD 
and the question was whether the IGC wanted to be consistent with those definitions or to adopt 
new definitions.   
 
131. The Chair opened the floor for comments on Article 2.  
 
132. The Delegation of the EU, speaking on behalf of the EU and its Member States, 
recognized the linkage between Article 2 and new Article 5.  It also recognized the more 
overarching package approach relating to the articles, including Articles 3 and 4.  It was a new 
concept that had emerged on the basis of discussions partly in the contact groups and partly in 
the Ad Hoc Expert Group.  The Facilitators and the Friend of the Chair had captured the issues 
very comprehensively.  Having said that, Article 4 included substantive elements that made the 
Delegation very difficult to immediately open up to the solution.  It remained open to looking into 
that solution in new Article 5 and examining it further.  However, on the basis of the current 
Article 4, it saw problems with the balance of that package as it stood. 
 
133. The Delegation of Japan said that, regarding Article 2, the original terms of “[IP][Patent]” 
had been revised to just “IP”.  However, the contact group could not reach consensus whether 
the subject matter of the instrument should be IP or patents.  Since there was no consensus, it 
could not accept that revision.  Therefore, it proposed that the term “IP” in Article 2 go back to 
“[IP][Patent]”.  “Patents” rather than “IP” was more appropriate because patents, rather than IP 
as a whole, were more relevant to GRs and ABS thereof.  So-called “biopiracy” meant the 
obtaining of patent rights by developed countries’ companies or research organizations on GRs 
without obtaining permission from the countries or communities that owned the resources.  
Biopiracy could be stopped through appropriate examination using a database, as proposed by 
the Delegations of Canada, Japan, the Republic of Korea and the USA, to prevent erroneous 
granting of patents.  In addition, it did not find any direct relationship between ABS of GRs and 
GIs or trademarks.  Should there be anyhow indirect relationship between them, GIs and 
trademark systems in many countries had their own built-in defensive functions to prevent such 
registration of marks likely to mislead or confuse consumers in bad faith.  Therefore, it was not 
necessary for the subject matter of the instrument to include GIs or trademarks.  Discussions for 
enhancing such preventive mechanisms against bad faith registration of GIs or trademarks, if 
necessary, should be made within the Standing Committee on Trademarks (“SCT”).  Therefore, 
there was no need to expand the subject matter to include any kinds of IP other than patents.  It 
proposed that Article 5 be dealt with as an alternative provision.  
 
134. The Delegation of the USA said the word “facilitating” could be beneficial in Article 2(a).  
The problem with the new formulation was that “facilitating mutual supportiveness” would imply 
that the supportiveness went in both directions:  from that instrument to other instruments and 
from other instruments back to that instrument.  It suggested inserting as an alternative the word 
“coherence” and to bracket “IP” and maintain “patents” as an alternative.    



WIPO/GRTKF/IC/36/11 Prov. 2 
page 39 

 
 

 

 
135. Ms. Bagley, speaking as the Friend of the Chair, confirmed that the request was not to 
replace “facilitating” with “coherence” but to replace “mutual supportiveness” with “coherence”. 
 
136. The Delegation of Canada requested the retention of the term “patent”.  Whichever 
approach was ultimately agreed upon by Member States, any instrument would - at least initially 
- apply to patents.  It understood that the proposal was for the term “patent” to be deleted and 
that the term “IP” be retained so as to accommodate the proposed new Article 5, which would 
introduce a review clause, but while it needed to consider that proposed new languages before 
engaging on it further, the outcome of any such review would dictate whether Article 2 would be 
amended, or not, so as to use the term “IP” instead of “patent”.  Article 2 should use “patent” 
until such time. 
 
137. The Delegation of Nigeria said that Article 2 was an objective, not an operative provision.  
It took notice of Article 4 on the disclosure requirement, which was heavily in favor of patents, 
and, therefore, it wondered what the harm was.  It suggested not putting “patents” in bracket 
and being guided by the wisdom of the Facilitators and the Friend of the Chair. 
 
138. The Delegation of South Africa said it was looking at the document as a product of intense 
negotiations in the contact groups, with the added value by the Facilitators and the Friend of 
Chair of giving a package arrangement.  In going forward, the IGC needed to be cautious in 
how it managed that package.  The IP system included patents so the phrasing in Article 2 was 
all-embracing and covered all IP rights concerned.  It concurred with the inputs by the 
Delegation of Morocco, on behalf of the African Group, and the Delegation of Nigeria.  It wanted 
to go with a package, as a compromised position.  All Member States had to show flexibility to 
reach a negotiated result.   
 
139. The Chair opened the floor for comments on Article 3. 
 
140. The Delegation of the EU, speaking on behalf of the EU and its Member States, requested 
that the old text (that had been deleted) be reinserted, as long as the issues that were of 
primary importance to it were dealt with in the framework of Article 4.  The major issue seemed 
that while the disclosure requirement was for patents only, the subject matter was not limited to 
the disclosure mechanism but sat in the whole of the instrument, in case that it would be 
transferred from the TK/TCEs texts.  It was not against the package as such, but the package 
needed to be right. 
 
141. The Delegation of Canada requested retention of the alternative language in Article 3, at 
least while it considered whether any instrument, under whichever approach, would apply to 
GRs and associated TK, or rather to applications that pertained to GRs and associated TK. 
 
142. The Delegation of South Africa asked to drop the brackets around TK associated with 
GRs for the sake of completeness. 
 
143. The Delegation of Niger supported the statement by the Delegation of Morocco, on behalf 
of the African Group.  It accepted the current Article 3, on the condition that it would be linked to 
an article on GRs that included derivatives.  
 
144. The Delegation of Egypt wished to delete the brackets around TK associated with GRs.  If 
not, derivatives should be included in square brackets. 
 
145. The Delegation of the USA supported the suggestions by other delegations to retain the 
alternative because the IGC was in WIPO and the subject matter of the instrument related to 
patents.  With respect to removing the brackets from TK associated with GRs, it had suggested 
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that it might be possible not to have a TK component to that particular instrument, as one would 
address associated TK in the IGC.  Until that issue was resolved, it preferred to maintain the 
brackets. 
 
146. The representative of InBraPi welcomed Rev 1.  Article 3 was simpler, clearer and 
cleaner, and was what all parties hoped for in order to achieve concrete results, make progress 
and provide answers to indigenous peoples, industries and states in the context of the IGC 
process.  She would be delighted to see fewer square brackets in the text, especially as regards 
TK associated with GRs, because misappropriation, misuse and the erroneous grant of patents 
regarding TK associated with GRs was one of the main reasons that had led to her participation 
in the IGC, with funds or without.  She had been present at the meetings relating to the Nagoya 
Protocol and the CBD, and she had managed to resolve everything to do with GRs apart from 
the IP rights and the patent system as it related to TK associated with GRs.  She did not 
understand why there were still brackets around TK associated with GRs.  She wondered how 
an instrument would be useful if it did not contain appropriate protection for TK.  The patent 
system needed to change so as to include new rights or rights that were not so new but were 
recognized in international law, and TK needed to be there. She said that TK was at the heart of 
the discussion, and should thus be in the text without square brackets. 
 
147. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, recalled the impasse during the negotiation of the Nagoya Protocol concerning IP 
related to GRs.  There had been a gentlemen’s agreement that in order for that to go forward, 
those issues would be covered at WIPO because the argument was that Nagoya Protocol was 
not a competent authority to deal with IP issues.  The sources of GRs and TK were important 
issues in evaluating the validity of a patent.  The IGC instrument would be meaningless if it did 
not include TK.  He had made many compromises.  He did not reject TK databases but asked 
for proper safeguards and terms of reference for the construction and operation of those 
databases.  He was not against the databases per se.  That was a major consideration and he 
had shown flexibility in that.  The new Article 5 was a major concession and showed flexibility to 
accommodate the interests of all IGC Member States.  It was very clear that patents were the 
first and primary subject matter that should be treated by any instrument that came out of that 
process.  It contained guarantees that other aspects of IP should be addressed as well.  He 
demanded those brackets be removed.  He could not go forward on that instrument, even if 
there were continued proposals to say that TK should not be there and indigenous people 
should not be there, they should just have an instrument on GRs and focus on issues of 
patentability.  There had been an agreement at the Nagoya Protocol negotiation that the IP 
issues would be dealt with in the IGC.  
 
148. Mr. Kuruk, speaking as one of the Facilitators, said the Facilitators and the Friend of the 
Chair had paid close attention to the form, relevance and logical arrangements of the different 
provisions.  A problem had been coming up with the calls to reinstate previous Article 3.  The 
ALT applied distinctly to patent applications, and the very same idea was captured in Article 4.  
He did not see the reintroduction of the ALT to be helpful.  The instrument was not focused 
narrowly, specifically and only on patent applications.  There were different articles that dealt 
with distinctly different subject matter such as references to databases, transboundary 
cooperation and the WIPO portals.  The ALT was not very helpful and deleting it was a step in 
the right direction.  
 
149. The Delegation of Morocco said that in order to be coherent with the terminology used in 
the text, it wished to retain TK without the brackets.  It wished to add derivatives in Article 1, the 
same way as was done in the definition of GRs.  The article had been much simplified.  It hoped 
that other countries or groups would be realistic and re-consider their positions on the pending 
issues. 
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150. The Delegation of Senegal supported the statement by the Delegation of Morocco, on 
behalf of the African Group, and endorsed the statements by the Delegations of South Africa 
and Nigeria about the historical aspects and the importance of the holders of TK.  The subject 
matter should be GRs and TK associated with GRs.   
 
151. The Delegation of Switzerland was not convinced that there was a need to have such an 
article because the subject matter at the end should be sufficiently clear based on the 
provisions of the instrument.  However, for the time being, it supported the maintenance of that 
article and was in favor to delete the alternative.  It also supported the deletion of the brackets, 
as it should cover GRs and TK associated with GRs.  This was important in order to support the 
mutual supportiveness with other international instruments relating to those issues. 
 
152. The Chair opened the floor for comments on Article 4. 
 
153. Mr. Liedes, one of the Vice-Chairs, chairing the contact group on trigger for and content of 
disclosure requirements, said the group could not tackle all the issues.  The group was pointing 
out the direction to take and elements that should be in the different places, and had presented 
imperfect drafting.  It had tried to come up with text on the trigger and content that was as 
simple as possible.  The version, as far as the trigger was concerned, was a holistic one.  The 
solution was concentrating on patents, which made it possible for the Facilitators and the Friend 
of the Chair to put it in more concrete terms, adapted to patents.  The drafting was trying to get 
out of the trap of insisting on “directly based on” and “utilization”. 
 
154. The Delegation of Colombia supported the statement by the Delegation of Ecuador, on 
behalf of GRULAC.  The proposal was balanced, and the language leaned towards a disclosure 
requirement leading to transparency as regards patents and the contribution to the protection of 
GRs.  In Article 4, the inclusion of the expressions “use of GRs”, “utilization” of GRs and/or 
associated TK, and the appropriate link between the claimed invention and associated TK led to 
the identification of what was important in the patent examination, and created a modality 
adapted to a sui generis IP instrument.  That article was fairly well balanced, although it would 
lead to a greater burden on offices when checking the applications.  Guidelines would have to 
be provided.  In Article 4.3, it would be grateful if the Facilitators and the Friend of the Chair 
could clarify whether it was necessary to put the term “where appropriate” in square brackets at 
the end of the article, bearing in mind that those words were already at the beginning of the 
paragraph, which referred not only to the requirement on applicants to comply with ABS 
requirements, but also PIC which might also apply in respect of IPLCs. 
 
155. The Delegation of Switzerland appreciated that the new draft Article 4 focused more 
clearly on patent applications.  As already noted in the report of the Contact Group, if the IGC 
focused on a specific IP application, such as a patent application, the language in draft Article 
4.1 could be refined.  It was pleased to see that the Facilitators and the Friend of the Chair had 
tried to do that.  However, it should be further refined.  It was crucial to establish a clear link 
between the invention and the GRs and associated TK and to draft the content of disclosure in 
a way that reflected the actual situations where specific GRs and associated TK could be 
sourced.  It had a number of questions with regard to the current trigger in the chapeau and 
whether the current content was practical, and sufficiently recognized the situations where the 
GRs and TK could be sourced, in particular in the context of IPLCs.  It hoped to address those 
issues in the informals.  No one should just use specific terms based on who had proposed or 
supported them, but carefully evaluate their practical implications.  Therefore, it requested that 
the trigger “directly based on” be reflected in the text.  Regarding Article 4.3, it recalled that the 
contact group had not reached an agreement on that issue.  Any ABS compliance issues, 
including PIC, should be addressed outside of the patent/IP system, such as in environmental 
laws.  Therefore, it requested to keep the former ALT Article 4.2 in the text. 
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156. The Delegation of the EU, speaking on behalf of the EU and its Member States, 
appreciated that the article had a clear focus on patents.  In Article 4.1, the element “directly 
based on” was still very important.  It was important to establish the link between the subject 
matter and the invention, as that part of the text was still evolving.  There had been a shift linked 
to the text being narrowed down to patents.  It needed further time to analyze that text, as it was 
highly technical in nature, and to come up with alternative wording at a later stage.  Regarding 
Article 4.3, it agreed with the Delegation of Switzerland that disclosure mechanisms should be a 
transparency measure, and it wished to have the flexibility to keep ALT 4.2, which was a clear 
reflection of its original position. 
 
157. The Delegation of Lithuania, speaking on behalf of the CEBS Group, supported to focus 
the application of Article 4 on patents only.  Having noted the proposed changes in Articles 2 
and 3 and new Article 5, in the spirit of compromise, it considered the changes if they were 
balanced with other parts of the text, and, in particular, Article 4.  It was important to maintain 
the disclosure provision clear to avoid any legal uncertainty.  The new wording of the trigger 
“material to”, which was included instead of “directly based on”, was not defined at that point, 
and it was important to keep certain elements like physical access in that notion.  Bearing in 
mind that compliance with ABS measures was dealt with in other international instruments, the 
provision in Article 4.3 should not be included.  It preferred the text contained in former ALT 
Article 4.2.  Previous versions of the text on disclosure contained a provision that currently was 
in Article 10 “Preventive measures”.  That provision was problematic as it concerned 
substantive patent law and contradicted its legal acts and policy principles. 
 
158. The Delegation of Sri Lanka said that Article 4 dealt with the disclosure requirement for 
patent applications only, and Article 5 only gave some comfort based on a future and 
conditional possibility that GRs would receive IP protection beyond the patent system.  
However, despite the fact that it was not fully satisfied with the status quo, it accepted Rev. 1 in 
the spirit of compromise.  Article 4.1(a) seemed to broadly capture two scenarios:  (1) the 
country of origin supplied the GRs, in other words, voluntarily provided the GRs;  and (2) if it 
was not the country of origin or the country of origin was unknown, the source of the GRs.  In 
the definition of the term “source”, all alternatives contemplated situations where the source was 
not the country of origin, so Article 4.1(a) would not capture a scenario where the GRs were 
taken from the country of origin, but not necessarily supplied, in other words, where they were 
taken without the country of origin concerned.  The words “that supplied” should be deleted. 
 
159. The Delegation of Canada said that in Article 4.1, it would welcome a discussion as to 
how the phrases “makes use of” and “material to the invention” would operate in actual 
situations, or currently operated in practice if those terms were used by any Member State with 
regard to a disclosure requirement.  Article 4.1(a) would require “applicants to disclose [...] the 
country of origin that supplied the GRs.”  Because “country of origin” was a defined term in the 
text, and because of the use the term “supplied”, it wondered what would be expected of 
applicants under that provision.  It saw tension and inconsistencies between the phrase used 
there and the concept of “source”.  It wondered what would be the policy intent of having an 
applicant disclose the country of origin as opposed to the source of GRs, as well as whether the 
expectation would be for applicants to trace back a GR not to the country that provided it, 
insofar as it was provided by a country, but rather to its ultimate origin.  It reserved the right to 
come back with additional comments as it considered the text. 
 
160. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, was pleased to provide comments on Article 4.1 which had been the subject of intense 
debate within the Indigenous Caucus.  Her original position had been that the instrument should 
apply to IP and not just to patents.  However, she had come to a position that was cautiously 
supportive of the focus on patents in Article 4, provided that under Article 5 there would be a 
possibility of amending that article down the road to include other forms of IP.  She accepted 
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that indigenous peoples were not explicitly mentioned in Article 4.1, but that would be 
mentioned in the definition of “source”, which, however, currently had three alternatives.  She 
needed clarity in the definition of “source” so as to ensure that IPLCs were not prejudiced by the 
instrument.  On Article 4.2, she wished to bring in the concept of “due diligence”, because there 
were many instances where GRs were sourced from a public market, and in those instances 
there should be a requirement that the applicant assert due diligence to look for the actual 
source, the country of origin of the GR.  On Article 4.3, she could have flexibility with respect to 
the reference to ABS;  however, PIC was necessary to balance the instrument and to take into 
consideration the rights of IPLCs.  She looked forward to further discussions.  She agreed with 
the Delegation of Colombia that that article was highly qualified.  There were three qualifying 
processes in that article and one or two could be deleted.  There were many countries that 
actually linked ABS with IP, and one example was the Philippines.  There should not be 
anything in the instrument that would prevent countries from doing that.  Finally, the word 
“confidential” in Article 4.5 caused some concern because it was a business term and it did not 
fully reflect the situation of indigenous peoples.  In that regard, she had a proposed definition 
that she could offer for discussion in the informals. 
 
161. The Delegation of Brazil said that the full effect of that article, which would be the 
operative article in the instrument, would only become clearer when the IGC agreed on the 
definition of GRs and other terms.  For the time being, suggestions to use “directly based on” 
and similar expressions instead of “make use of” or other expressions, which were more flexible 
and which reflected the effort of compromise that the Facilitators and the Friend of the Chair had 
engaged in, raised issues for Brazil and many other countries.  Derivatives were essential and 
so was the digital sequence information on GRs.  If that was excluded, there would be a risk of 
making the instrument toothless.  In Article 4.3, it had difficulty understanding how information 
about PIC could be voluntary.  One of its foremost goals in pursuing that instrument was 
ensuring that research and investments on biodiversity would benefit all relevant stakeholders, 
thus providing legal certainty and encouraging GR-based innovation.  That was what it was 
after, and that was a very reasonable basis for compromise among all Member States. 
 
162. The Delegation of Japan said that Article 4 should contain only minimum requirement for 
mandatory disclosure.  However, Article 4.3 prescribed a discretionary provision and, therefore, 
did not seem necessary for the instrument.  It was seriously concerned that, as the instrument 
should not include any prejudicial prescription for the future international patent system, even if 
such prescription was an optional and discretionary one, the new Article 4.3 might provoke the 
misunderstanding as if providing relevant information regarding compliance with ABS 
requirements including PIC was an internationally recommended option.  It proposed to bracket 
Article 4.3 and, as the Delegation of the Switzerland had mentioned, to bring back former 
ALT 4.2. 
 
163. The Delegation of China agreed with the statement by the Delegation of Sri Lanka on 
Article 4.1(a) regarding “supplied”, which caused confusion and should be deleted.  Article 4.2 
was similar to a provision in its national law, which did not put an additional burden on the 
applicant.  Sometimes the applicant might know the country of origin and sometimes he might 
not, so the applicant could state his reasons according to the condition.  However, the applicant 
should know the source.  Whatever means to express the source, be it the inventor, the 
researcher, if he got resources to study and to create, definitely he should know the source.  It 
suggested deleting the word “source” in Article 4.2 because it was difficult to imagine that one 
could start research and develop an invitation if one had no idea where a GR came from.  
Although there should be no additional burden to the applicant, the applicant should, as far as 
possible, provide the information concerning the source.   
 
164. The Delegation of South Africa said that Article 4 and its narrow focus on patents was the 
result of a compromise position.  To that end, one could not assume that balance could be 
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sacrificed to the needs of the current patent system.  There had to be a balance within Article 4 
of all the interests of the negotiators, including those that wanted only patents and those 
pushing through indigenous knowledge, TK and GRs.  It could not accept Article 4.3 as an 
option, as it was the basis of negotiations, because it was the only element that also brought in 
the direct link to TK and hence the need for PIC and the other arrangements that arose from 
that.  It would be a failure to understand that that was a framework approach to activities.  
Concerning Article 4.1, the phrase “directly based on” was actually in the Swiss legislation.  
Many countries, such as France, Italy, Romania and the EU, had no “directly based on” in their 
laws.  It wondered why one was lifting the bar above the national level, when it involved 
indigenous knowledge.  It called on Member States to be genuine and to negotiate from the 
point of view of their own legal position.  It was not about national issues, but rather an 
international body where one needed to compromise.  In Article 4.1(a), it had issues with the 
use of “supplied”, which was a limitation and an indirect way of introducing “directly based on”.  
It agreed with the statement by the Delegation of China that in Article 4.2 there was a challenge 
with “source”.  To research into GRs and not to know their source was highly unlikely.  
Researchers had to know their sources, and it was an ethical requirement to conduct due 
diligence.  Article 4.2 had to mention the obligation for the applicant to make a declaration to 
that effect after due diligence had been done.  It was happy with Article 4.3 as the basis of 
compromise in looking at patents only.  To have a balance was a must.  In its national law, ABS 
was linked to patents.  To that extent, South Africa was not the only country.  The IGC should 
not invent new requirements that were not within normal practice. 
 
165. The Delegation of Egypt said the IGC had been discussing the system of a single 
package based on compromise.  Regarding Article 4, it supported the statements by the 
Delegations of South Africa and Brazil.  To restrict the protection of GRs and associated TK in 
the area of patents was an aggression against the other instruments, such as GIs or 
trademarks.  The text had to take into account the legal sanctions for fraud as well as the 
requirement to remove any such erroneous indications or trademarks.  The current system to 
protect new plant breeds was equivalent to patents, which were part of the IP system.  One 
could not tie down the present in favor of a future promise that one did not know when it would 
be achieved.  History had taught many lessons.  Article 27 of TRIPS, which dealt with life forms, 
stated that it was subject to review within a given timeframe, yet the review had not taken place.  
Article 5 had to be removed because it was only based on good intentions without anything else 
to back it.  Article 4.3 had to be binding.   
 
166. The Delegation of Australia said that GRs were frequently distributed over more than one 
jurisdiction and there was often more than one country of origin.  It was rare that a species was 
unique to a single country.  The clarifying language put in by the Facilitators and the Friend of 
the Chair to specify that the country of origin which supplied the GR was at a minimum required 
to be disclosed and not just any possible country of origin was a useful addition, as it was 
important for ensuring that provision and the package was workable as a whole.  It had heard 
the concerns expressed by others in that regard and looked forward to discussing those 
concepts in informals.  Article 4.1(b) could be further enhanced by recognizing that IPLCs were 
the primary source.  The IGC could consider working on a more nuanced approach that would 
allow enough flexibility to allow IPLCs to determine how they were identified. 
 
167. The Delegation of Kenya aligned itself with the views expressed by the Delegation of 
Morocco, on behalf of the African Group, on the previous articles.  In considering Article 4.3, it 
called for inclusion and support of PIC.  The use of “supplied” in Article 4.1 did not go well for 
the reasons given by the Delegation of South Africa.  It supported due diligence to offer 
guidance in Article 4.2.  
 
168. The Delegation of India said that although Article 4 was limited to patents and did not 
cover other IP forms, it wished to go forward and be positive in discussing the “package” 
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provisions further.  Source and origin were different, and had different meanings and separate 
purposes.  Article 4.1(a) gave the impression that it was optional to disclose the source of origin 
as country of origin.  It proposed deleting the words “that is material to the invention”.  It agreed 
with the comments by the Delegations of Sri Lanka, China, South Africa and others concerning 
the deletion of “supplied”.  Article 4.2 gave the impression that applicants could get away from 
the disclosure requirement on the ground that they were not aware of the origin or source of the 
GR.  It proposed that that should be deleted or amended, as proposed by the Delegation of 
South Africa. 
 
169. The Delegation of the USA wished to replace “makes use of” with “directly based on” in 
Article 4.1.  That would be a clearer formulation.  In the third line of that article, there was a 
“should/shall” clause, and it wanted to add a “may” alternative that could preserve the option of 
a system similar to the EU.  Since the term “material to the invention” was used in Article 4, it 
suggested a definition as follows:  “Material to the invention means that absent the use of a GR 
in making the invention, that invention could not have been made.”  With that definition, it 
supported continued inclusion of the phrase in the text.  In Article 4.3, it suggested replacing 
“compliance with ABS requirements” with “entitlement to use the GRs, for example, a license 
from the patent owner or a permit from the relevant authority to access the GRs.”  That was 
more specific.  In Article 4.4, it suggested adding “as well as an opportunity for applicants or 
patentees to correct any disclosures that are erroneous or incorrect” at the end.  It suggested a 
new Article 4.6:  “Where access to a GR or associated TK is not necessary to make or use the 
invention, information regarding the source or origin of the GR or associated TK may be 
provided at any time after the filing date of the application and without payment of a fee.”   
 
170. The Delegation of Nigeria said that Article 4 was a clear demonstration of flexibility.  It was 
a big shift to limit it to patents.  Therefore, that compromise was dependent upon the 
negotiations around other specific details attached to Article 4.  There was a tendency for 
delegations to keep sticking to predetermined positions, phrases and text.  It agreed with the 
use of “material to the invention” in Article 4.1, and found some merit in the definition proposed 
by the Delegation of the USA, but suggested bringing in all associated TK to that definition.  As 
to Article 4.1(a), it aligned with previous remarks that the country of origin of GRs would be 
sufficient.  In Article 4.2, it agreed with the statement made by the Delegation of South Africa, 
seconded by the Delegation of India and others, to bring in the language of due diligence.  
Regarding the suggestions made by the Delegation of the USA toward the amendment to 
Article 4.4, it suggested that those could be dispensed with if one could continue to look at 
Article 4.2.  It suggested adding “the disclosure requirement shall/should/may/does not place an 
obligation on the patent offices” and to add a reference to the authenticity of the disclosure. 
 
171. The Chair opened the discussion on Article 5. 
 
172. The Delegation of Nigeria said it had a lot of skepticism about an international law-making 
process that looked at the future, but nonetheless, in the spirit of progress and compromise, it 
welcomed the draft and looked forward to continued engagement in terms of fleshing it out and 
making it more concrete as a source of hope going forward.  In the interim, it suggested adding 
“that are relevant to the subject matter of this instrument” after “emerging technologies”.  
 
173. The Delegation of Niger said that the African Group had deployed many efforts on  
Article 5 but in spite of those, it had not been rewarded.  It supported the statement by the 
Delegation of Nigeria.  It wanted to continue working with the revision clause, particularly in light 
of Article 27 of TRIPS.  That was a useful experience to be involved in.  Instead of “facilitate”, it 
suggested using the term “concretize” to reinforce a hard and fast commitment.  It should not be 
an option. 
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174. The representative of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, said that whatever process or working group was established to implement Article 5 
and decide on some of the elements and reviews in the future, the participation of all relevant 
parties, including IPLCs, should be ensured. 
 
175. The Delegation of South Africa said that Article 5 was a necessary building block of the 
package.  In agreeing to that element, the work should continue “without prejudice to the work 
going on in other fora” so that the period of suspending the IGC’s discussions should not have 
an impact on other ongoing work within WIPO and other bodies.  It had a vested interest in one 
of the activities going on within WIPO dealing with indigenous knowledge and associated TK.  It 
referred to the statement by the Delegation of Niger around the nature of the commitment about 
future work and the attempt to frame it.  In the informals, the IGC should elaborate on what was 
appropriate in terms of mechanisms, including a standing committee.  It endorsed the 
suggestion by the Delegation of Nigeria around technologies being relevant to the subject 
matter.  In Article 4.4, it preferred a positive statement, which referred first to patent offices 
providing guidance to patent applicants on how to meet the disclosure requirement, followed by 
others clauses, which would qualify that positive statement. 
 
176. The Delegation of the USA had concerns with respect to the treaty language “the entry 
into force of”, which appeared to prejudge the outcome of the negotiation.  It suggested 
replacing it with “the finalization of” and to have further discussions on it.  If one left open the 
door for that instrument to apply to all IP (and it had not heard any convincing arguments as yet 
as to why it should apply to all IP), implementation at the national level related to all of IP could 
create difficulties for compliance.  It wanted to discuss that more.  The Delegation had not 
participated in that contact group, where discussions might have shed more light on that. 
 
177. The Delegation of Canada said that in Article 5, without prejudice to its positions, it was 
unclear how any disclosure requirement could apply to “emerging technologies”, and it 
welcomed clarification on that issue.  More generally, it would have to consider Article 5 
domestically before making further comments on that proposed new article.  It had questions as 
to how any disclosure requirement applied in practice to rights other than patents.  To inform 
consideration of Article 5, it would welcome, without prejudice, information from Member States 
that applied mandatory disclosure requirements to rights other than patents regarding their 
country experience with such a measure. 
 
178. The Delegation of Colombia considered that Article 5 was a way of achieving in the future 
various aspects of GRs that would satisfy the concerns of some countries as regards emerging 
technologies.  It was comprehensive and could be discussed in relation to the application of the 
instrument.  It supported its continued inclusion.  There could be some clarifications as to what it 
meant during informals.  It supported the intervention of the representative of the Tebtebba 
Foundation, on behalf of the Indigenous Caucus, that the review should be done with the 
participation of IPLCs. 
 
179. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that 
its understanding of Article 5 was based on its participation in the contact group, and it 
understood it as an attempt by the Facilitators and the Friend of the Chair to channel the 
discussions into a new document on the basis of a packaged approach that linked various 
articles.  Article 5 was not supposed to be seen as a standalone solution in itself.  It attempted 
to acknowledge that, to some participants, a result narrowed down to the patent system would 
not be seen as a balanced result of the IGC process.  The Ad Hoc Expert Group had also 
addressed the issue of whether the instrument should relate to only patents or IP rights and had 
tried to discuss what kind of other IP rights would be implicated.  That discussion had continued 
in the contact group and some other forms of IP rights were actually discussed, such as plant 
varieties protection.  That article attempted to capture the notion that there should be the 
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opportunity to address something else other than patent.  It was part of the packaged solution.  
The Delegation was, however, cautious about what the implications would be.  It needed more 
time to consider it, especially as its initial position in the proposal was about a patent system 
only.  However, it was open to considering a packaged solution and considered it as one 
element.  It was important that the package was balanced and acceptable. 
 
180. The Delegation of Sri Lanka said that Article 5 referred only to a conditional possibility and 
that the word “shall” should be used to ensure that the disclosure requirement would be 
reviewed.  That had been added in the spirit of compromise.  It would give more comfort if it was 
drafted in more certain terms and reinforced by an acknowledgment in the preamble so that, at 
first sight, the instrument gave the idea that it did not accept that GRs were only referable to IP 
rights in the forms of patents.  The preamble had to make it very clear that while the instrument 
might only deal with patents, in any other instrument or in the future, IP rights in a more general 
sense could be applied to GRs. 
 
181. The Delegation of India said that the wording of Article 5 should cover the cases of 
countries that already applied the disclosure requirement to other IP forms and how those 
should not be affected by that particular provision.  As to emerging technologies, that wording 
was irrelevant and could be dropped because in IP law, technology was already protected. 
 
182. The Delegation of Egypt said Article 5 had to be looked at in the general context, not in 
isolation. 
 
183. The Delegation of Lithuania, speaking on behalf of the CEBS Group, said that Article 5 
was part of the package and linked especially with Article 4.  It did not see how the disclosure 
requirement could be applied to other IP areas.  So instead of a working group, a standing 
committee might be better placed to discuss that issue.  It was open to discussing that article in 
the informals. 
 
184. The Chair opened the floor for comments on Article 7.   
 
185. The Delegation of the EU, speaking on behalf of the EU and its Member States, generally 
welcomed the deletion of the long list and said it was a good solution from the Facilitators and 
the Friend of the Chair to introduce a ceiling.  It far preferred handling the issue with a ceiling.  
However, as regards to content of the ceiling, it could still not find it acceptable.  Its position had 
not changed, and therefore current Article 7.2 was not at the right level.  It proposed to retain an 
alternative solution so that the text reflected that there were participants with a different position.  
It proposed an ALT 7.2 as follows:  “Failure to fulfill the disclosure requirement should not affect 
the ability of granted patent rights.”  That was actually reflected in the Rev. 1 of IGC 35.  As 
regards Article 7.3, it was happy to work on the basis of that text, and might have proposals to 
elaborate it further. 
 
186. The representative of NARF, speaking on behalf of the Indigenous Caucus, agreed with 
the framework approach embodied in Article 7.1.  With regard to Article 7.2, she believed that 
revocation should be on the table.  As revocation was already allowed within the patent system, 
it would be a lowering of the standards to not permit that.  On Article 7.3, she wished to clarify 
that the language “all parties concerned” included IPLCs.  For further consideration in informals, 
she suggested the following wording “with the participation of IPLCs and taking into account 
their customary laws and protocols”.  She announced that the Indigenous Caucus had made 
available a two-page summary of points related to indigenous peoples, customary laws and 
protocols in Spanish, English and French. 
 
187. The representative of InBraPi said that Article 7 was a reflection of the efforts of all parties 
to make progress in the process and should be treated in that spirit.  The aim was to find a 
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balance.  The participation of IPLCs in the creation of dispute settlement mechanisms was very 
important.  She wished to include in Article 7.3, after “dispute settlement mechanism”, the words 
“including the customary law of indigenous peoples, where appropriate”.  She proposed offering 
in the informals interesting examples of how customary laws had resolved conflicts that ordinary 
law would not have achieved with such ease.  
 
188. The Delegation of South Africa supported the proposal by the representative of InBraPi. 
 
189. The Delegation of Switzerland appreciated that the text was much clearer and more 
concise.  In order to develop a disclosure requirement that maximizes legal certainty and the 
attractiveness of such a requirement for all stakeholders, there was a need for a clear, tight 
ceiling when it came to post-grant sanctions.  Without a clear ceiling, the instrument could 
become a disincentive as regards to transparency as well as innovation on GRs and associated 
TK.  It was not in a position to support provisions that would allow invalidating patents or making 
unenforceable patent rights based on non-compliance of that type of disclosure requirement.  
That was a unique disclosure requirement, namely a transparency measure, and therefore it 
required unique sanctions in order to provide legal certainty to all stakeholders.  Other 
post-grant sanctions such as fines seemed to be more appropriate for willfully providing 
wrongful information.  It did not support the new language in Articles 7.2 and 7.3 with regard to 
fraudulent intention.  It had a number of questions and it hoped to address them further in 
informals. 
 
190. The Delegation of Japan did not believe that the mandatory disclosure requirement would 
be the most effective way to address issues concerning GRs.  It was more appropriate to take 
measures to protect GRs within the framework of the CBD and the Nagoya Protocol.  The latter 
part of Article 7.2 might give room to permit the disclosure requirement to affect the validity or 
enforceability of a patent right.  Even supposing, only as a result of a fraudulent intention of a 
patent applicant or patent holder, such kind of sanction might be imposed against them, any 
undue sanction under the patent regime could cause a chilling effect on industries’ R&D 
activities utilizing GRs.  Instead, any measures to protect GRs for ABS purposes should be 
pursued not under the patent regime but within the framework of the CBD and the Nagoya 
Protocol.  Therefore, the latter part of Article 7.2 should be bracketed.  The former part of 
Article 7.3 should also be bracketed, because it referred and thus was related to the condition 
indicated in Article 7.2. 
 
191. The Delegation of Lithuania, speaking on behalf of the CEBS Group, said the contact 
groups were going in the right direction.  It looked forward to the informals to discuss further 
some aspect of that new wording.  On Article 7.2, it preferred “shall” instead of “should” in the 
first part of the sentence.  It agreed with bracketing the second part, as it was not convinced that 
there was a need for such a strong provision.  On Article 7.3, it looked forward to further 
explanations to understand what would be applicable in dispute resolutions and how the 
mechanism would work.  
 
192. The Delegation of South Africa said that Article 7.1 had been taken from the original text.  
No change had been made to it.  Article 10 of the PLT covered administrative issues and that 
might not lead to a revocation.  However, that treaty also recognized a limitation in terms of 
criminal activities, which were not the role and space of that WIPO treaty.  Therefore, national 
laws had to deal with that.  The treaty was not above the law.  It had to be subject to what was 
considered to be lawful, and fraud, in most countries, was considered unlawful.  Should anyone 
cross the line and become criminal, that person would be subject to criminal law.  The points 
made to retain the original Article 7.3 failed to recognize that it was language taken from the 
PLT to which the very members raising questions belonged.  Article 7.3 was about creating the 
certainty that criminal offenses would be dealt with as criminal offenses and no less than that.  
Otherwise, the IGC would be promoting anarchy. 
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193. The Delegation of the Plurinational State of Bolivia supported the proposal to include the 
participation of IPLCs and to mention customary laws in Article 7.3. 
 
194. The Delegation of Egypt valued the statement made by the Delegation of South Africa.  
Article 7, in its present wording, would not be implemented alone but within a package.  It had 
made many major concessions to reach that wording and to agree to include it in a package.  
Therefore, it was unable to provide any further concessions.  If it did not obtain flexibilities for 
Article 4 and other articles in return, what had been achieved would have no standing.  There 
was not a single country in the world that did not sanction and punish the crime of fraud. 
 
195. The Delegation of Brazil said that it had referred to the need to provide adequate 
punishments to stimulate correct behavior by applicants.  That was the case of Article 7.2 
regarding revocation.  It was an exceptional measure to extreme circumstances and it was 
necessary to avoid a moral hazard situation.  Revocation based on fraud was provided in many 
laws, including the Brazilian legislation.  The use of fraud to mislead governments could not only 
lead to the loss of patent, but also to additional criminal sanctions.  It was a very serious 
offense.  It was a minimum to provide revocation to fraud.  It was a major flexibility on its side 
and should be taken into account.  It supported the Delegation of South Africa that excluding 
revocation even in case of fraud could stimulate a situation of lawlessness and that was 
certainly not the intent of the IGC participants.  The possibility of revocation due to fraud was 
provided in Article 10.1 of the PLT.  The Delegations of Switzerland and Japan were part of the 
PLT.  It was puzzling to understand their position on Article 7.2.  It supported the proposal for 
the inclusion of language in Article 7.3  
 
196. The Delegation of Colombia said the text was much cleaner and gave flexibility to the 
Member States on that important aspect.  With a constructive approach, it wished to be involved 
and see how it could contribute to maintaining that standard.  As a country part of the Andean 
Community, it had to be in line with the IP regulations and sanctions in the Andean Community.  
In Article 7.3, revocation might be considered an exceptional case if there was fraudulent 
intention.  It congratulated the Facilitators and the Friend of the Chair on their flexibility but that 
went against the rules of the Andean Community because there were cases that did not resolve 
just on fraudulent intention.  However, it wanted to look at it together with other members of the 
Andean Community and to make maximum efforts to contribute to progress and consensus with 
rather more open language that might cover all positions.  For the moment, it remained open 
about Article 7.3 and it suggested adding “considering national legislation” at the end.  It wished 
to continue to look at options together with the Andean Community that did not affect its present 
legislation and to keep up that effort to achieve clean text that reflected all positions. 
 
197. The Delegation of the USA, with respect to Article 7.1 and the shall/should clause, 
reserved a permissive clause by inserting “may”.  On Article 7.2, several delegations had 
suggested bracketing the exception clause and it supported that not as an objection to the 
exception clause but as it wanted to have more time to look at the PLT and to consider it in light 
of national provisions.  With respect to Article 7.3, at least one delegation had suggested 
bracketing that provision and it supported that, even though it had interest in further discussing 
that particular article and considering options for dispute resolutions outside of the course of the 
national level and indicating a better understanding of what it might be and how it would work in 
the context of the agreement. 
 
198. The Delegation of Indonesia said that Article 7, along with other issues discussed as 
currently reflected in Rev. 1, was a package to move forward with the current instrument.  It 
supported Article 7 as it was, as the Facilitators and the Friend of the Chair had tried to narrow 
the gap, taking into account the existing differences at national level.  As to the so-called 
creation of a ceiling, the article was already broad enough but at the same time tried to create 
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legal certainty.  The issue of dealing with fraud was not alien to patent regimes or even other IP 
regimes.  It supported the positions of the Delegations of South Africa and Brazil of including 
IPLCs in a dispute resolution mechanism, as reflected in Article 7.3.  The IGC had moved 
forward and was at a critical point to narrow gaps. 
 
199. The Delegation of Turkey said that Article 7.1 should be read in conjunction with 
Articles 7.2 and 7.3.  Fraudulent intention should be defined in Article 1 for a clear 
understanding of when it happened and under which conditions.  Those matters could be made 
clearer in the informals. 
 
200. The Delegation of Nigeria said that it was a significant improvement and probably the 
closest to consensus in relation to sanctions and remedies.  It recalled that Article 7 was in 
brackets, so the practice of bracketing text was no longer fashionable.  To move forward, 
disclosure was not a stranger to the patent system.  In fact, the system took its legitimacy from 
disclosure, and therefore, it was confusing when the Delegation of Japan was trying to push the 
IGC to the ABS system, which it had consistently rejected.  The emphasis on Article 4 was on 
the patent system and it broke with the references to ABS in the Nagoya Protocol and the CBD.  
The IGC could not afford to entertain a system where people blew hot and cold at the same 
time.  It was time to begin to think seriously about how to get an outcome.  Without prejudice to 
the position of some delegations that insisted that revocation had to be in the text, there had 
been a lot of heavy lifting for most of the delegations to even entertain the idea that the text did 
not use the word “revocation”.  It wondered if the IGC was in a position to suggest that 
non-disclosure should have no consequences whatsoever in all circumstances, not even in the 
circumstance of fraud.  There was some merit in using the option of a dispute settlement 
mechanism.  There were so many case studies that showed how that option had been 
facilitated.  Article 7.3 was bringing IPLCs into that space.  There were many empirical studies 
that showed that their participation was very crucial for investment purposes and for the ease 
and operation of the patent system.  Therefore, it identified with the interventions made by the 
Delegations of South Africa, Egypt, Brazil and Indonesia. 
 
201. The Delegation of Niger said the article showed the kind of approach that the IGC should 
take.  Some members appeared to be taking a rather contradicting view, and rather than trying 
to move forward and bridge gaps, they were trying to widen gaps.  The text was no longer about 
revocation, but about appealing to alternative dispute settlement mechanisms, which would 
include IPLCs and be based on conciliation and a customary law-based approach.  That should 
help avoid disputes, and therefore all of the revocation problems.  Most national laws made 
provision(s) for revocation when required.  That was the spirit within which the IGC should work. 
 
202. The Delegation of Malaysia supported the formulation of Article 7.  It provided a balance 
that took into account the interests of all concerned to enable moving forward.  A lot of 
concessions had been given, as discussed by the contact groups.  
 
203. [Note from the Secretariat:  the informals took place on the afternoon of June 28, 2018, to 
further some issues relating to Rev. 1.  This part of the session took place after the distribution 
of Rev. 2 on June 29, 2018.]  The Chair invited the Facilitators and the Friend of the Chair to 
introduce Rev. 2.  Rev. 2 was a significant breakthrough, which would allow delivering an 
outcome.  Rev. 2 reflected the positions on key issues and different approaches, recognizing 
that there was an approach towards a disclosure regime and another directed towards 
defensive measures.  The IGC had not bridged that divide.  There first had to be clarity between 
those two so as to come up with positions that were not mutually exclusive.  A key task was to 
maintain the integrity of the key positions put forward.  Without clarity it was difficult to negotiate 
and come to a mutual agreement.  He asked members to carefully consider the comments by 
the Facilitators and the Friend of the Chair, which provided context for their efforts.  It was too 
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easy to jump into the text and see where one’s material had not been reflected.  He invited the 
Facilitators and the Friend of the Chair to introduce Rev. 2.  
 
204. Mr. Kuruk, speaking as one of the Facilitators, said that Rev. 2 took into account the 
interventions made by the delegations after Rev. 1.  The goal of the interventions was to narrow 
gaps and streamline the text.  Concerning the alternative preamble, Article 5 (regarding the 
applicability of the instrument to other areas of IP) was a new proposal in Rev. 1 that had 
received support from some Member States.  The article introduced the principle of a review of 
the disclosure requirement for that purpose with the participation of all parties no later than four 
years after the entry into force of the instrument.  The principle was considered to be important 
and to deserve mention in the preamble.  To that end, language had been inserted in the 
alternative preamble as follows:   

 
“Reaffirming and emphasizing the requirement for ongoing work related to the applicability 
of a disclosure requirement to other areas of Intellectual Property and emerging 
technologies, through a binding commitment to conduct a review of this instrument no 
later than four years after its entry into force.” 

 
That was the only change made regarding the alternative preamble.  In Article 1, they had 
removed the distinction made previously in Rev. 1 between the so-called operative terms and 
other terms.  As some delegations did not see the need for that distinction, they had removed 
the subheadings.  That left in place a single heading for Article 1 “Definitions”.  For the term 
“country of origin”, they had placed a missing bracket at the end of the definition.  They had also 
reinserted, as requested by a Member State, a previous alternative definition that had been 
deleted in Rev. 1.  The term “country providing GRs” was a new definition proposed by a 
Member State and read as follows:   

 
“‘Country providing genetic resources’ is the country that possesses the genetic resource 
and/or traditional knowledge in in situ conditions and that provides the genetic resource 
and/or traditional knowledge.]”   

 
The terms “country providing” and “providing country” had been previously deleted in Rev. 1 
and had been reinserted based on the request of a Member State.  Furthermore, an alternative 
definition was inserted as an ALT as proposed by a Member State.  Therefore, the descriptions 
with respect to those terms were as follows:   

 
“‘Country providing/Providing country’ means, [[in accordance] [consistent] with Article 5 of 
the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization to the Convention on Biological Diversity], a 
[providing country][country providing] that is the country of origin [or that has acquired the 
genetic resources and/or that has accessed the traditional knowledge [in accordance] 
[consistent] with the [Convention on Biological Diversity].]]  
 
ALT 
 
‘Country providing/Providing country’ means the country of origin that has the genetic 
resources and/or traditional knowledge in ex situ conditions and that provides the genetic 
resources and/or traditional knowledge.”   

 
They had also made a minor modification in the definition of in situ conditions.  They had 
amended that definition by inserting the word “natural” before “conditions”.  The definition read 
as follows:  
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“In-situ conditions” means [natural] conditions where genetic resources exist within 
ecosystems and natural habitats, and, in the case of domesticated or cultivated species, 
in the surroundings where they have developed their distinctive properties [Article 2, 
CBD].”   

 
There was a new definition inserted based on the request of a Member State with regard to the 
term “material to the invention” as  

 
“‘Material to the invention’ means that absent the use of a genetic resource and/or 
associated traditional knowledge, in making the invention, the invention could not have 
been made.]”   

 
That intervention had been supported by another Member State that proposed to add additional 
language, specifically “and/or associated traditional knowledge.”  An initial reaction had been to 
combine the two interventions as a new definition but it was best to bracket that additional 
intervention.  There were two issues open to further consideration:  either use brackets or 
separate the two proposals.  Including brackets was more appropriate while capturing the 
differences in approach.  On Article 7, the only change was with regards to Article 7.2 on the 
subject of revocation.  As explained in the presentation of Rev. 1, it was considered useful 
based on some Member States’ interventions to provide an assurance with respect to the 
application of revocation as a sanction.  But it was also important and certain delegations felt it 
important to qualify the application of revocation only in the specific context of fraud.  From the 
discussion in plenary and informals, while some delegations did not object in principle to 
creating policy space for revocation on account of fraud in accordance with national laws, they 
did not feel comfortable with the idea of an automatic application of revocation as a sanction.  
To allow for the emergence of a common understanding in that area, it was agreed to remove 
the idea of an automatic application of revocation to cases of fraud.  Accordingly, they had 
deleted a phrase found previously in Rev. 1 “except where the noncompliance with the normal 
requirement occurred as a result of a fraudulent intention”.  That phrase was taken from Article 
10.1 of the PLT but it was found not to provide adequate satisfaction or comfort to certain 
delegations.  They had modified that.  They had deleted that phrase and inserted in its place:  
“However, each Member State/Party may provide for post grant sanctions, including revocation, 
in exceptional circumstances where there has been fraud in fulfilling the Article 4 disclosure 
requirement.”  A Member State had asked for an insertion of the word “may” in Article 7.1 after 
the words “shall/should”.  However, such an amendment would leave open the possibility that 
no sanctions would ever be applied even in the face of noncompliance with the disclosure 
requirement.  Such a development, if it occurred, would seem to affect the integrity of the 
provision and indeed would defeat the purpose behind the disclosure requirement.  It was 
therefore considered best to leave out the word “may” to the extent of that inconsistency.  
Article 7 read as follows: 
 

“[ARTICLE 7] 
[SANCTIONS AND REMEDIES 

 
7.1  [Each [Member State]/[Party] [shall]/[should] put in place appropriate, effective and 
proportionate legal and administrative measures to address non-compliance with the 
disclosure requirement of Article 4.  
 
7.2 Failure to fulfill the disclosure requirement [shall]/[should] not affect the validity or 
enforceability of granted patent rights.  However, each Member State/Party may provide 
for post grant sanctions, including revocation, in exceptional circumstances where there 
has been fraud in fulfilling the Article 4 disclosure requirement. 
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7.3 Without prejudice to non-compliance as a result of a fraudulent intention as 
addressed under 7.2, [Member States]/[Parties] [shall]/[should][may] put in place 
adequate dispute resolution mechanisms that allow all parties concerned to reach 
mutually satisfactory solutions in accordance with national law.]]” 

 
205. Ms. Bagley, speaking as the Friend of the Chair, described the changes to Articles 2, 3, 5 
and ALT Article 4 in Rev. 2.  Rev. 2 reflected a good faith effort to listen to and review carefully 
the interventions made in plenary and the discussions held in informals and to revise the text in 
a way that maintained the integrity of Member States’ positions, safeguarded the progress 
made in Rev. 1 and improved the text by narrowing gaps where possible.  One such narrowing 
was reflected in the title of the section where the brackets had been removed from “mandatory”.  
They had taken note of the disagreement among Member States favoring disclosure, as 
evidenced by the broad support for Articles 7.1 and 7.2, despite obvious differences of views.  
She hoped to have accurately gauged the sentiment on that point.  Article 2 on objective was a 
critical part of a compromised approach involving several other articles.  The only change to 
Article 2 vis-à-vis Rev. 1 was the insertion of “coherence” and bracketing of “mutual 
supportiveness” in paragraph (a) at the request of a Member State.  The brackets did not 
appear in Rev. 2 but that would be corrected when the draft would be finalized.  Article 2 read 
as follows: 

 
“[The objective of this instrument is to contribute to the protection of genetic resources and 
traditional knowledge associated with genetic resources within the IP system by: 

(a)  facilitating coherence/mutual supportiveness with international agreements 
relating to the protection of genetic resources and/or traditional knowledge 
associated with genetic resources and those relating to IP; 
(b)  enhancing transparency in the IP system in relation to genetic resources and/or 
traditional knowledge associated with genetic resources; and 
(c)  ensuring that IP offices have access to the appropriate information on genetic 
resources and traditional knowledge associated with genetic resources to prevent 
the erroneous granting of IP rights.]]” 

 
Article 3 on subject matter was unchanged in relation to Rev. 1.  Some delegations in favor of 
mandatory disclosure had noted a preference for the prior alternative formulation but expressed 
a willingness to be flexible on that issue.  Brackets had been retained around TK associated 
with GRs pending refinement of the definition of that term.  Article 3 read as follows: 

 
“[ARTICLE 3] 

[SUBJECT MATTER OF INSTRUMENT 
 

This instrument applies to genetic resources, and [traditional knowledge associated with 
genetic resources].]” 

 
206. Ms. Bellamy, speaking as one of the Facilitators, said that, on Article 4, they had reviewed 
the request and as far as possible had sought to reflect the interventions.  They had worked in 
the spirit of seeking to narrow the gaps and she trusted that their revisions would find favor.  In 
Article 4.1, they had replaced the word “is” with “are” as that had been requested during 
informals.  There had been a request for the reinsertion of the words “directly based on”.  But 
they had noted that Member States had indicated some amount of flexibility.  In keeping with 
the spirit of that compromise which they had hoped to reflect there, they had retained “directly 
based on” in the list of terms but it was not in the article specifically.  There was a lot more work 
to be done on the trigger mechanism.  It was still a work-in-progress.  The words “that supplied” 
had been deleted in Article 4.1 at the request of Member States.  In Article 4.2, a number of 
delegations had requested that the words “source and/or” be removed.  However, they had 
retained them but placed them in square brackets.  There were also requests that the words 
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“due diligence” be inserted and since that was a good faith provision.  In Article 4.3, there had 
been a request regarding the redundant language “when applicable” and “where appropriate”.  
Both had been removed.  They had also inserted the word “shall”.  They recognized that 
national law would have a critical role to play.  A fundamental issue that was not possible to 
resolve surrounded the references to ABS and PIC.  They had reinserted ALT Article 4.3, at the 
request of a number of Member States.  Article 4.3 also needed a lot of work.  In Article 4.4 they 
had taken into consideration the views of Member States to make it easier to read and clearer, 
so they had flipped the order of the sentences to reflect a more positive approach to the role of 
the patent offices in providing assistance to the applicants to allow them to satisfy the disclosure 
requirement.  In addition, as requested, they had inserted “accuracy of the content of the 
disclosure.”  In Article 4.5, there had been no additions or deletions.  Article 4 read as follows: 

 
“[ARTICLE 4] 

[DISCLOSURE REQUIREMENT 
 
4.1. Where the claimed invention in a patent application makes use of genetic resources 
[and/or traditional knowledge associated with genetic resources] that are material to the 
invention, each [Member State]/[Party] [shall]/[should] require applicants to disclose: 

(a)  the country of origin of the genetic resources, or if not applicable to, or if unknown to, 
the applicant, the source of the genetic resources; 
[(b)  if applicable, the source of the traditional knowledge associated with the genetic 
resources.] 

 
4.2. If [the source and/or] the country of origin of the genetic resources [and/or traditional 
knowledge associated with genetic resources] is not known, the applicant shall, after 
conducting due diligence, make a declaration to that effect.  
 
4.3. A [Member State]/[Party] may/shall, in accordance with national law, require 
applicants to provide relevant information regarding compliance with ABS requirements, 
including PIC, [in particular from indigenous [people[s]] and local communities].  
 
ALT 
 
4.3. The disclosure requirement of Paragraph 1 shall not include a requirement to 
provide relevant information regarding compliance with ABS requirements, including PIC. 
 
4.4.  Patent offices [shall]/[should] provide guidance to patent applicants on how to meet 
the disclosure requirement.  However, the disclosure requirement [shall/should/may] 
[does] not place an obligation on the patent offices to verify the accuracy of the contents 
of the disclosure.  
 
4.5. Each [Member State]/[Party] [shall]/[should] make the information disclosed publicly 
available[, except for information considered confidential.1]]” 

 
207. Ms. Bagley, speaking as the Friend of the Chair, said that a Member State had requested 
several specific textual amendments be made to the provisions of Article 4.  However, the 
majority of those amendments had been introduced in prior IGC sessions and inserted in ALT 
Article 4 relating to “no new disclosure requirement.”  To ensure that all the of the interventions 
were reflected somewhere in the agreement in a way that preserved Member State positions 
and in particular the compromised approach being considered, amendments were made to ALT 
Article 4 as follows:  ALT Article 4.1 was amended to include a final sentence at the end of the 

                                                
1
 An alternative formulation from the Nagoya Protocol Art. 14(2) is “without prejudice to the protection of confidential 

information”. 
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paragraph.  That last sentence had been requested to be placed in Article 4.3 but it did not 
seem consistent with the ABS/PIC evidence intentions related to that article.  It seemed 
inconsistent with that concept and hopefully it was dealt with by the reinsertion of ALT 4.3.  
They had amended ALT 4.4 by replacing “can” with “may” and moving “associated” before “TK”.  
That language was also requested to be inserted in regular Article 4 but Article 4 related to 
disclosure requirement and if it was not necessary to make or use the invention then that 
information regarding the GR would not be relevant to a disclosure regime.  The Facilitators and 
the Friend of the Chair noted that it did not appear to belong there.  There was also the request 
to insert into Article 4.4 the language relating to the disclosure requirement not placing an 
obligation on patent offices to verify contents of the disclosure, but for patent offices to provide 
guidance to patent applicants on how to meet the disclosure requirement.  Some had requested 
to add “as well as an opportunity for applicants or patentees to correct any disclosures that were 
erroneous or incorrect.”  As the Facilitators and the Friend of the Chair had contemplated that 
wording, it seemed exceptionally broad and not related to solely a disclosure requirement, not 
narrowing gaps and creating a variety of challenges for the provisions of the agreement.  There 
was also the issue of Article 2 having a reference to IP and Article 4 having only a reference to 
patent applications.  Some members were seeking to revert to the pre-Rev. 1 formulation of 
inserting IP in brackets and patent in brackets in Articles 2 and 4.  Because that proposal was 
for members not clearly in favor of a new disclosure requirement, the Facilitators and the Friend 
of the Chair had sought to maintain the integrity of Member States’ positions by not reverting to 
that pre-Rev. 1 formulation.  If those parties were in fact in favor of a disclosure requirement, 
one perhaps different from that reflected in the current articles, the Facilitators and the Friend of 
the Chair stood ready to create a new part of the instrument that would reflect that approach.  
Article 5 had first been introduced in Rev. 1 and was part of the compromised approach of a 
patent-focused disclosure requirement in Article 4 and a commitment to review the applicability 
of the disclosure requirement to other types of IP within a set time period.  Modifications were 
made to the wording of Article 5 to ensure the inclusion of IPLCs in the review process.  It read:   

 
“The Member States/Parties commit to a binding review of the applicability of the 
disclosure requirement in Article 4, to other areas of intellectual property and emerging 
technologies that are relevant for the application of this instrument, no later than four 
years after the entry into force of this instrument. Member States/Parties shall establish a 
working group as directed by the Member States/Parties to this instrument to concretize 
this review. The review of this subject shall include full and effective participation of 
indigenous peoples and local communities.  The review shall be without prejudice to 
ongoing work in other fora.]”   

 
208. The Chair said Rev. 2 was simply a working document that hopefully captured the 
intellectual capital of the negotiations as supported by interventions on the record.  It did not 
represent agreement but rather a point in the negotiations.  The only decision the IGC would 
make was whether or not to transmit Rev. 2 to IGC 40, where the IGC would consider whether 
or not it was suitable to go forward to the GA for a decision.  No member had to agree with 
everything in it.  All comments were on the record together with reservations and concerns.  
Rev. 2 would not be reopened, unless there were clear errors and omissions that needed to be 
discussed with the Facilitators and the Friend of the Chair, recognizing that their working 
method was to maintain the integrity of Member States’ positions to get clarity.   
 
209. [Note from the Secretariat:  all speakers thanked the Chair, Vice-Chairs, the Facilitators 
and the Friend of the Chair for their work.]  The Delegation of Indonesia, speaking on behalf of 
the Asia-Pacific Group, welcomed Rev. 2 and said that individual members of the group would 
make remarks regarding Rev. 2. 
 
210. The Delegation of Lithuania, speaking on behalf of the CEBS Group, said that despite 
progress achieved, Rev. 2 fell short of its expectations.  It regretted that some very important 
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elements of its proposals had not been taken into account, in particular on the content of and 
trigger for disclosure.  The provision containing substantive patent law remained, as Article 10, 
which posed a difficulty to the CEBS Group.  More discussions were needed on mechanisms of 
a possible review process of the instrument as proposed in Article 5.  It could go along with 
transmitting this text as a working document for IGC 40. 
 
211. The Delegation of Switzerland, speaking on behalf of Group B, recognized that significant 
work had been done to narrow gaps on key issues.  For example, in Rev. 2, the patent system 
was the main focus of the disclosure requirement in Article 4.  However, it had concerns on 
some aspects of the work.  Individual members would make further comments. 
 
212. The Delegation of Ecuador, speaking on behalf of GRULAC, appreciated the work done 
and significant progress made that week.  Rev. 2 was the fruit of intense labor.  The IGC had 
met to focus on the IGC’s mandate, which was to reduce imbalances and concentrate on the 
issues of the negotiation.  While it had not been possible to bridge all the gaps, it recognized the 
important contributions made with Rev. 2, which would enable the IGC to continue with the its 
work.  It could be transmitted to IGC 40.  There were a number of concerns, which would be 
addressed in further discussions, such as the exclusion of issues relating to derivatives and 
digital sequence information.  The group members would make comments in their national 
capacity.  GRULAC stood ready to play a good role in forthcoming discussions. 
 
213. The Delegation of China noted that some Member States had demonstrated a great deal 
of flexibility to achieve Rev. 2;  however, regrettably, in the end, there was no consensus on the 
text.  It had carefully studied the text and agreed to transmit it to IGC 40. 
 
214. The Delegation of Morocco, speaking on behalf of the African Group, said that Rev. 2 
reflected the progress made at IGC 36, although certain concerns, already raised, still 
remained.  Realizing the importance of the progress made, it accepted that Rev. 2 in its present 
format be transmitted to IGC 40. 
 
215. The Delegation of the EU, speaking on behalf of the EU and its Member States, said that 
many positive advances had been made during the week.  It remained committed to making 
further progress on GRs as demonstrated by the level of investment it had made that week.  It 
understood the Chair’s desire to introduce unorthodox working methods to achieve a 
breakthrough in the negotiations.  That methodology could serve its purpose and it looked at 
transparent, open-ended approaches.  As regards Rev. 2, it had a number of reservations that 
would make it problematic as a basis for future work.  It was not alone in those reservations.  Its 
positions were well-known and frequently presented before the IGC members.  It remained the 
only group to have made a formal proposal on GRs.  It encouraged members to examine its 
proposal, which bridged the middle ground. 
 
216. The Delegation of Indonesia, speaking on behalf of the LMCs, welcomed the addition of 
the alternative preamble, and still preferred ALT 1 for TK associated with GRs.  It noted the 
additional definition of “material to the invention” and was committed to be constructive in 
working on that basis of the definition.  There was an addition of “coherence” in Article 2 on the 
objective and it would be constructive to work on that basis.  With regard to Article 4, it noted the 
progress to try to bridge the gaps between different positions on a mandatory disclosure 
requirement, but it was not in a position to support ALT Article 4.3.  It welcomed the addition of 
Article 5.  On Article 7, revocation was the position that the LMCs held very clearly, but in the 
spirit of compromise, it was an example of how to strike the very fine balance between clarity, 
legal certainty and different national positions.  It stood ready to compromise and work on the 
basis of the current wording of Article 7.  In general, all of those positions were under the 
framework of the package (Articles 2, 4, 5 and 7).  It agreed to transmit Rev. 2 to IGC 40. 
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217. The Delegation of the Tebtebba Foundation, speaking on behalf of the Indigenous 
Caucus, said that there were differences remaining, but IGC 36 had been held in a spirit of 
cooperation, trust, good will, good faith and he hoped to maintain that and move forward in 
bringing those long conversations and negotiations to a successful conclusion.  Moving to a 
framework approach would take a good amount of trust and a leap of faith but the framework 
would provide enough to all countries, users, providers, holders and the public interest that 
would balance their interests and rights.  Those proposing the framework package had made 
significant concessions and shown the trust and leap of faith that a fair, equitable outcome could 
be achieved and that the IGC could move to a diplomatic conference on the basis of Rev. 2.  He 
had concerns about the imbalance in Rev. 2, but as stated by many groups, he would take his 
concerns and put his trust and leap of faith in Rev. 2 and hope that other groups that had 
remaining concerns would trust the process.  He urged the IGC to finish the instrument and not 
to laden it down with issues that would keep the IGC going for another five, 10, 15 or 20 years.  
The IGC had a framework that could go to a diplomatic conference, so he urged everybody to 
accept Rev. 2 and to transmit it to IGC 40. 
 
218. The representative of InBraPi, speaking on behalf of the Indigenous Caucus, thanked the 
Member States that had been flexible and had endeavored to create a whole set of solutions to 
enable the contributions of the Indigenous Caucus to Articles 1, 4.2, 4.3 and 5.  Under the 
discussion of Rev. 2, she had witnessed the desire of most Member States as well as the 
Indigenous Caucus to make headway towards cooperation and consensus.  She welcomed 
Rev. 2, but unfortunately, some Member States were not able to do the same thing.  She urged 
Member States to think about Rev. 2, which could achieve more balance in the future.  She 
mentioned an omission in Article 7.  The Indigenous Caucus had expressed in plenary the need 
of ensuring the participation of IPLCs to the dispute settlement mechanisms and that had been 
supported by the Delegations of South Africa, Indonesia, Nigeria and Niger but was not included 
in Rev. 2.  That was essential.  Furthermore, she had submitted a proposed text to be included 
in Article 7.3 to include a reference to the customary laws of indigenous peoples, as directly 
supported by the Delegations of Brazil and the Plurinational State of Bolivia and that was also 
not in Rev. 2.  She asked the Facilitators and the Friend of the Chair to include in the text of 
Rev. 2 towards the end of Article 7.3 the following:  “Ensure the participation of IPLCs and take 
into account the customary rights of indigenous peoples.”  She expressed gratitude to the 
parties that might be able to support the Indigenous Caucus. 
 
219. The Chair said the possible omission would be looked into when finalizing Rev. 2.  
 
220. The Delegation of the Plurinational State of Bolivia had faith in the fact that the process 
would reach a good, fruitful end.  The inclusion in Article 7.3 of the customary laws of 
indigenous peoples had been omitted and should be reflected in the text.  Furthermore, it could 
not leave aside its position on no patents on life forms and GRs and their derivatives as found in 
nature.  It wanted to have that position strengthened in a substantive part of the text because 
currently it was part of the alternative.  It did not want to reopen the whole document.  It was 
aware of the progress, but it wished to indicate its position clearly. 
 
221. The Delegation of the Philippines, as one of the mega diverse countries, attached great 
importance to the work of the IGC.  The IGC had covered a lot of ground at IGC 36, notably on 
key issues such as subject matter, sanctions and remedies, and disclosure requirements, in 
particular mechanisms giving primary importance to FPIC, which was a key feature of its 
national regulations.  It was therefore in its interest to see that reflected in an international 
instrument that embodied an IP system that ensured balanced and effective protection of GRs.  
It applauded the attempts to seek compromise.  It remained cognizant of the bigger picture of 
the exercise.  The Philippines was updating its legal framework for the effective implementation 
of a fair, equitable sharing of benefits arising from the use of GRs.  It would continue to take part 
in related discussions at the international level, believing that the IP system should be able to 
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support the objective of ABS mechanisms for the use of GRs and TK associated with GRs.  It 
remained hopeful that the international community, with political will and willingness to engage, 
would soon arrive at a consensus.  Finally, it extended its appreciation to the Chair for his 
continued guidance and leadership, as well as to the Secretariat, the contact groups, the 
Facilitators, the Friend of the Chair and the interpreters for their hard work and it looked forward 
to the next session. 
 
222. The Delegation of Malaysia said Rev. 2 was not an ideal text, but it supported it in the 
spirit of good faith to reflect and take on board all of the different positions of Member States.  It 
supported its transmission to IGC 40. 
 
223. The Delegation of Canada had a number of concerns on Rev. 2.  It requested the 
reinsertion of the square brackets after “mandatory”.  The removal of that bracket had not been 
discussed in plenary or informals at IGC 36.  It viewed that as an error.  It was important not to 
make the draft text about only two options, and to maintain voluntary disclosure as an option.  It 
was important because it continued to look forward to information that was key to a mutual 
understanding of the concrete experience of Member States implementing mandatory 
disclosure, which information would allow making informed determinations regarding the most 
appropriate way ahead.  It was needed to make sure that alternative options such as voluntary 
disclosure remained on the table.  In Article 2, it requested the reinsertion of “patent” as an 
alternative to “IP”.  If that meant that IP was reinserted as an alternative to patent in Article 4, 
that would be acceptable.  It stressed there was no consensus either way as to whether any 
instrument would apply to patents in particular or IP rights in general, while it believed, without 
prejudice to its general position, that any instrument would apply initially to patents only.  It was 
unclear how the mandatory disclosure of GRs or TK applied in Member States with regard to 
rights that were not subject to formalities.  The review contemplated in Article 5 would be what 
dictated the scope of the instrument as regards patents versus IP.  In Article 3, it was not clear 
as to why the ALT language had been removed.  That was an area where agreement would be 
relatively easy to reach.  It was nevertheless important to fully consider whether any instrument 
would apply to GRs and TK themselves or rather, at least initially, to applications for patents that 
pertained to GRs and/or associated TK.  Regarding Article 4, its concerns regarding any 
mandatory disclosure requirement itself remained.  On Article 5, with the view of being 
constructive, it was not opposed to considering the proposed new review clause, without 
prejudice.  It stressed, however, that for any review to be conducted on informed grounds there 
was a need for information, sooner rather than later, from those Member States seeking for any 
instrument to apply to all IP rights.  Regarding the rationale for such an approach and the 
concrete experience regarding the application of mandatory disclosure for rights other than 
patents, and particularly the rights not subject to formalities, it reserved the right to come back to 
those and other provisions, including Article 7 on sanctions and remedies, which was contingent 
on an array of outstanding issues, including the nature of any outcome.  While it took note of 
calls to maintain the integrity of the text, any approach limiting a constructive approach by any 
Member States limited opportunities for meaningful negotiation and created perceived 
disagreements where there could be none.  It was committed to fully engage, without prejudice, 
on the text as a whole and to do so from a technical point of view, as evidence-based working 
methods would ensure that the contributions from all Member States regarding the text as a 
whole on GRs and other issues were fully considered. 
 
224. The Delegation of the USA expressed its appreciation to the Chair, the Vice-Chairs, the 
Facilitators, the Friend of the Chair and the Secretariat for their dedication.  It had had a chance 
to review Rev. 2 in detail.  It was disappointed not to see many of the textual contributions that it 
had made over the course of the week reflected in the document.  Since the beginning of the 
process, it had actively participated in the IGC in a good faith manner.  It had actively and 
constructively contributed during the plenary, informals, the contact group on sanctions and the 
Ad Hoc Expert Group.  However, despite its efforts to provide comments and proposals on the 



WIPO/GRTKF/IC/36/11 Prov. 2 
page 59 

 
 

 

text, the majority of its contributions were either not included or not included in the context that it 
had suggested.  It understood that the views of certain other delegations had also not been 
included in the text.  Rev. 2 was therefore neither an accurate nor full reflection of the IGC 
discussions that had taken place at IGC 36.  More importantly, Rev. 2 was not an acceptable 
basis for future work.  Similarly, Rev. 1 was based on a non-inclusive contact group process 
where each regional group had only one representative and the vast majority of Member States 
had not had the opportunity to participate.  Therefore, it also could not accept Rev. 1 as the 
basis for future work.  It did not support the transmission of either Rev. 1 or Rev. 2 to IGC 40.  
Lastly, the mandate for the biennium stated that text-based negotiations should include any 
other contributions of Member States.  It was concerned that the IGC had strayed from the 
customary WIPO working methods where all Member States’ views and contributions were 
taken into account in a negotiation process.  It remained committed to the IGC process and 
looked forward to working with other delegations, the Chair and the Secretariat to continue the 
work of IGC in future meetings. 
 
225. [Note from the Secretariat:  The Chair suspended the session to hold consultations.]  The 
Chair said the break had been an opportunity for some key Member States to engage and 
consider the comments made by groups and members.  There was no consensus for 
transmitting Rev. 2 to IGC 40.  The decision would be to forward the Consolidated Document 
from IGC 35 to IGC 40.  However, Rev. 2 would be in the report of IGC 36, available as a 
resource for Member States to consider in future discussions.  He was keen not to lose the 
momentum of that work and the great effort done through the contact groups and the Ad Hoc 
Expert Group, recognizing that the reason Rev. 2 would not be forwarded to IGC 40 was 
Member States had a number of reservations regarding that document.  IGC 36 was the last 
meeting on GRs.  He said he would produce a Chair’s text, without prejudice to any Member 
States’ position.  It was solely his text.  For that to go forward, there would need to be 
consensus from all the members around the Chair’s text.  It was not unusual for a Chair to 
produce a text.  It was an opportunity to break the difficulty with the working document, which 
the IGC was circling around.  Member States had a right to develop their own proposal, 
collectively or individually, and that was another possible avenue.  The Chair’s text would have 
explanatory notes on the key issues to explain the rationale behind the positions and to help 
inform the IGC’s decision making.  Obviously, it would be different from the Consolidated 
Document.  There were already a number of working documents on the table, as well as some 
joint recommendations.   
 
226. The Delegation of Indonesia, speaking on behalf of the LMCs, said that all Member States 
had been engaging actively.  However, intentions of engagement seemed to be of different 
colors.  There was engagement in narrowing gaps to make progress and moving forward in a 
process that had started 18 years before.  Unfortunately, there were engagements with the 
intention to delay or to widen gaps or even to block progress.  To that effect, it deeply regretted 
having come to that point.  Since the negotiation of the mandate, including the decision to set 
up the Ad Hoc Expert Group, the meeting with the Chair the week before the IGC, the 
documents created on the Monday on the establishment of the contact groups and the decision 
on holding informals, it all had been a transparent and open process.   It had heard no objection 
to the way the Chair had proposed to guide the meeting until then, when the result and outcome 
of the IGC’s work in the last six days had come to fruition.  That methodology was being cited as 
one of the reasons why one Member State could not approve Rev. 2 and would not move 
forward to make any progress.  It was only one Member State that had tried to stop the process 
by not supporting transmitting the text for further work of the IGC.  Should there be any other 
Member States similarly inclined that the IGC could not in any way transmit Rev. 2 as a basis 
for further work, it would appreciate it if they could come forward and put it on the record as well.  
Nothing stopped members of the LMCs to build their own national and regional systems to 
protect GRs and TK associated with GRs.  The LMCs had been engaging with good faith and 
with the trust and belief that every WIPO Member State would be coming to IGC meetings in full 
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respect of the IGC process to achieve the same objective as stated in the agreed mandate.  
However, it had been proven otherwise.  It had thought the process would not be held hostage 
by one Member State.  It had confidence in the IGC, but it needed a lot of effort to trust each 
other in order to negotiate, sit down and find a way to make progress.  The IGC was not the 
only organization in WIPO.  It was disappointed and its confidence in the IGC was shaken.  
However, the IGC had made significant gain that week, as reflected in Rev. 2.  It had put a lot of 
effort, exerted a lot of flexibilities and compromises far away from its traditional positions.  It 
refused to accept that the significant gain as reflected in Rev. 2 was lost just because of an 
intention not to move forward.  The IGC had come a long way and the LMCs refused to be held 
back.  It would base its further work on the protection of GRs on Rev. 2.  It was time to reach the 
final line and it was committed to staying constructive with a view to achieving effective and 
equal protection of GRs and TK associated with GRs.  Congratulations were due to the Chair 
and Vice-Chairs, the Facilitators, the Friend of the Chair and all members that had been flexible 
and had helped make progress.  The unexpected turn of events did not widen the gap among 
the group.  It strengthened its unity to the cause of the effective protection of GRs and TK 
associated with GRs. 
 
227. The Delegation of Sri Lanka agreed with the statement made by the Delegation of 
Indonesia, on behalf of the LMCs. 
 
228. The Delegation of Ecuador said that Rev. 2 was to be a tool to guide the IGC in future and 
to be supported by all parties.  It hoped and trusted that, at the next meeting, the IGC would find 
a true compromise and a true commitment of all members, despite differences, and would be 
able to fulfill its mandate.  It supported the statement made by the Delegation of Indonesia, on 
behalf of the LMCs.  
 
229. The Delegation of Brazil regretfully associated itself fully with the statement made by the 
Delegation of Indonesia, on behalf of the LMCs.  That did not augur well for the organization as 
a whole.  The demoralization of WIPO did not benefit anyone.   
 
230. The Delegation of Japan fully supported the intervention made by the Delegation of the 
USA.  Regarding Article 2, the original terms, “[IP][Patent]”, had been deleted and only “IP” 
remained.  However, “patents” rather than “IP” was more appropriate because not IP as a 
whole, but patents were quite relevant to GRs and ABS thereof.  Therefore, it recognized no 
need to expand the subject matter to include any kinds of IP other than patents and asked that 
the original terms, “[IP][Patent]”, should be brought back.  The necessity of the built-in binding 
review stipulated in Article 5 was not agreed to by all Member States, even after intensive 
discussions.  Article 5 should be dealt with as an alternative provision.  Article 7.2 had not been 
changed substantially from Rev. 1.  Thus, the second sentence of Article 7.2 should be 
bracketed.  Even only in case of a fraud by a patent applicant or a patent holder, any undue 
sanction under the patent regime could cause a chilling effect on industries’ R&D activities 
utilizing GRs.  Its view toward the Chair’s intention regarding Rev. 2 was quite positive.  
However, from various viewpoints, including the aforementioned ones, should the IGC have 
Rev. 2 as the only basis for its future work, it would have a grave concern about adopting it. 
 
231. The Delegation of Morocco, speaking on behalf of the African Group, said that whenever 
the IGC took one step forward, some Member States took two steps back.  It had been 
committed to the extremely constructive negotiations on the basis of a methodology accepted 
by all regional groups.  That methodology had allowed the IGC to make progress.  It thanked all 
of those who had made efforts to achieve that.  What had just happened demonstrated that all 
of the progress that it wanted to see within the process or other processes underway required 
first and foremost political will.  The African Group had negotiated in good faith based on 
objective arguments, but in fact what had happened did not give an image of the compromise 
being forged within the contact groups.  It would, however, continue to negotiate in good faith.  It 
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invited other Member States to take the same approach in order to allow the IGC and other 
committees to make progress.   
 
232. The Delegation of Egypt thanked all of those who had participated in the work that week, 
including the Secretariat, the Ad Hoc Expert Group, the members of the contact groups and the 
Facilitators and the Friend of the Chair.  All of the efforts made over the past two sessions were 
really above and beyond what anyone could have expected.  The IGC made efforts to produce 
a consensus-based document, which of course, did not make everybody happy—that was what 
a consensus-based document was.  It had the responsibilities and rights not to go beyond 
Egyptian law.  As a matter of fact, the document contained only about ten percent of what was 
in its legislation.  It had to swallow quite a lot to agree with that document.  IGC members 
needed to live up to their commitments to work in good faith and in accordance with the 
mandate (which called for effective and balanced protection) and other relevant decisions.  The 
IGC was supposed to find a consensus that would make that a reality.  However, some parties 
had a different goal;  they sought to hinder the work and to hinder the attainment of a legal, 
consensus-based document.  It asked if the rule of consensus was the rule for all of the work 
done within WIPO.  It wondered what consensus meant in light of the attempts to sabotage the 
work it had just witnessed.  Rev. 2 represented a robust legal basis for further progress.  It 
asked for a legal opinion on that.  
 
233. The Delegation of Ecuador, speaking on behalf of GRULAC, expressed its recognition of 
the tremendous effort and the work accomplished by the Friend of the Chair and the Facilitators 
as well as each of the experts involved in the Ad Hoc Expert Group and contact groups.  It 
recognized the commitment with which they had worked throughout this week.  IGC 36 was of 
particular importance for the GRULAC since almost a decade of negotiation, the IGC should 
have been able to reach positive results.  It had participated in good faith in all the work that 
week.  It recognized that the methodology and the work undertaken throughout the session had 
allowed the IGC to make considerable progress.  The methodology, which had been validated 
by all parties, allowed the inclusive participation of all members and all stakeholders who, 
throughout the week, had contributed to making considerable progress, as was reflected in 
Rev. 2.  The valuable inputs to that work were recognized and the IGC should continue to work 
and use it in future sessions.  The goal was to achieve language that allowed protection of GRs 
in a constructive manner.  It recognized the flexibility expressed by a number of delegations 
which, with true commitment, had participated in a pragmatic manner, putting their trust in the 
work of the IGC despite that not all national interests were included.  It was extremely distressed 
that not all parties were motivated in the same manner.  It awaited with interest the Chair’s text, 
which it hoped would contain the substantive progress made at IGC 36.  It recognized the work 
done and the commitment of all members who really wanted to achieve concrete results.   
 
234. The Delegation of South Africa empathized with the Chair and supported the Facilitators 
and the Friend of the Chair for the genuine effort they had made to truly reflect the discussions 
that had taken place over the week.  It supported the statements made by the Delegation of 
Indonesia, on behalf of the LMCs, and the Delegation of Morocco, on behalf of the African 
Group.  The reasons that had been proffered for not transmitting the text were really not based 
on the facts of the work that week.  It would have been useful to raise the objection to the 
methodologies earlier on in the week.  It was a bit disingenuous to wait until the end of the 
process, after the result had come out, to point out that the methodology was defective.  That 
was not a fair and transparent way of working.  During the week it had attempted to go with an 
evidence-based approach that respected the rule of law and the rules that the Chair had put on 
the table.  If some had issues earlier on, one should have raised them then.  Deciding not to 
transmit Rev. 2 on the basis of a flawed process was really unfair.  In the evidence-based 
discussions, there was no rebuttal of the arguments, either through evidence or otherwise.  That 
was clearly an indication of not engaging in the process with good faith.  The result was fairly 
distributed, thoroughly discussed and had been achieved with equitable participation.  The 
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LMCs had managed to put up credible arguments, which had not been refuted.  It was 
disappointed.  It had hope that the text would see the light of day.  Disappointment did not mean 
despondence but was actually hopeful.  That gave it more strength because it could see that it 
was succeeding in its work.   
 
235. The Delegation of the Islamic Republic of Iran stated that all members of the had set up 
and agreed on the methodology for the contact groups.  Nobody had objected to the reports by 
the contact groups.  Yet at the end, what the IGC had built broke.  There was a lack of fairness 
and good will.  That was not good for an organization.  It thanked the Chair, the Vice-Chairs, the 
Facilitators, the Friend of the Chair, and all those who had worked very hard to bridge the gaps.  
The LMCs had really stretched themselves quite a lot to be able to be flexible and find a middle 
point.  It associated itself with the statement by the Delegation of Indonesia, on behalf of the 
LMCs.  The time had come for IP to be applied to GRs.  The landscape was not the landscape 
of ten or 20 years before.  The landscape had changed and that imposed a new development in 
WIPO.  Sooner or later WIPO had to do that.  Member States needed each other’s support in 
the IGC and in other committees.   
 
236. The Delegation of India strongly aligned itself with the statement made by the Delegation 
of Indonesia, on behalf of the LMCs.  The Chair, the Secretariat, the Friend of the Chair and the 
Facilitators had put in a lot of positive effort at IGC 36 to arrive at Rev. 2.  Reaching consensus 
was all about making compromises to arrive at an agreeable middle ground.  Unfortunately, 
while a number of Member States, including the Delegation of India, had shown commitment to 
make a compromise from their traditional positions, the same commitment could not be said of 
Member States from the other side.  It said that consensus seemed to be a stumbling block and 
point of weakness in arriving at major decisions in WIPO. 
 
237. The Delegation of Lithuania, speaking on behalf of the CEBS Group, extended its thanks 
to the Chair, the Vice-Chairs, experts, the Facilitators and the Friend of the Chair, as well as the 
Secretariat, for their hard work during the session and for their efforts to move the discussions 
forward.  It also thanked interpreters for their patience and professionalism, as well as the WIPO 
conference staff who had ensured excellent working conditions for all.  It appreciated the hard 
work of all delegations as well as representatives of IPLCs for their valuable contribution to the 
discussions.  Though its efforts had not resulted in a new text acceptable to all delegations, at 
least the intensive work during the session had helped understand different perspectives.  It had 
a better feeling of the impasses, where there was no possibility to pave a way.  Hopefully, that 
had brought ideas to the Chair on the possible ways forward.  It wished the Chair inspiration in 
drafting the Chair’s Text.  It remained open for consultation and committed to the IGC process 
under the mandate. 
 
238. The Delegation of Nigeria thanked the Chair for all his effort throughout the week.  It 
thanked all the colleagues and experts who had served in various capacities, including in the 
Ad Hoc Expert Group, the contact groups and informals and all members who had participated 
in the plenary.  It thanked the Secretariat and interpreters for facilitating the IGC’s work.  It 
thanked everybody who had made all the necessary sacrifice during the past six days.  Contrary 
to the very sudden shadow that had been strategically cast on the IGC’s efforts, IGC 36 had 
been exceptionally fruitful.  It strongly shared the Chair’s sentiments and observations that the 
use of the Ad Hoc Expert Group, the deployment of contact groups and the strategy of informals 
had been collectively productive in enhancing the quality of the negotiations and in fostering 
good will among the negotiators.  Going forward, such flexibility and strategy were desirable.  It 
should not be discouraged.  There had been significant shifts and concessions made in the 
spirit of good will, compromise and good faith.  The traction in Rev. 2 towards patents with 
secondary attention to other IP regimes was an impeccable example of the good will of the 
majority of the negotiators to make progress.  As such, Rev. 2 remained an important document 
for advancing the work in the IGC and possibly for exercising other options, as hinted at by the 
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Delegation of Indonesia, on behalf of the LMCs.  It had come a long way and was determined to 
continue to advance the progress in a direction that ignited hope and brought about an outcome 
that all could live with in a very balanced way and with regard to all interests.  It remained 
committed to the IGC process and was determined, in collaboration with other LMCs, to see it 
through.   
 
239. The Delegation of China thanked the Chair, the Vice-Chairs, the Facilitators, the Friend of 
the Chair, the Secretariat and other staff members for their hard work.  The session and its 
process had achieved a lot.  It appreciated the Chair’s innovations very much in his methods, 
such as the contact groups.  It also appreciated the flexibility shown by various parties.  It 
understood the concerns and positions of different parties, but one could always look for the 
commonalities in different views.  If countries just insisted on their differences and positions, that 
was not favorable in an international arena work.  It was disappointed by the result.  It also had 
some concern about the IGC’s future work.  It agreed with the statements made by the 
Delegation of South Africa and other countries.  It hoped that with the guidance of the Chair, 
every party should make contributions to the IGC’s future work.   
 
240. The representative of Tupaj Amaru stated that the IGC’s failure was due to the lack of 
political will of Member States and to the economic geo-political interests represented.  There 
were failures in the procedure of the IGC.  The IGC could not continue along the same path.  He 
urged the IGC to submit the text to the GA.   
 
241. The Chair concluded the discussion on Agenda Item 7 and proposed the decisions as 
follows:  “The Committee discussed document WIPO/GRTKF/IC/36/4 and decided to transmit 
the text in the annex to document WIPO/GRTKF/IC/36/4 to the Fortieth Session of the 
Committee, in accordance with the Committee’s mandate for 2018-2019 and the work program 
for 2018, as contained in document WO/GA/49/21.  The articles as prepared by the Facilitators 
and the Friend of the Chair will be reflected in the report of the session.”  
 
242. The Delegation of Indonesia, speaking on behalf of the LMCs, proposed the following 
language for the decision under Agenda Item 7:  “The Committee based its discussions on 
document WIPO/GRTKF/IGC/36/4.  Following the methodology agreed to by the Committee, 
the Facilitators and the Friend of the Chair developed a revised text based on all interventions 
and discussions in the Committee.  While the text received broad support from the majority of 
delegations and observers, however, consensus could not be reached, as some Member States 
were not in agreement to support the text developed by the Facilitators and the Friend of the 
Chair.  To that effect, the Committee decided to transmit the text in the annex to document 
WIPO/GRTKF/IGC/36/4 to the Fortieth Session of the Committee in accordance with the 
Committee’s mandate for 2018-2019 and the work program for 2018, as contained in document 
WO/GA/49/21.  The articles as prepared by the Facilitators and the Friend of the Chair will be 
reflected in the report of the session.” 
 
243. The Chair said he was not sure the proposed language was right, particularly around the 
methodology.  He said he would present a proposal from the Chair, noting the important 
contribution from the Delegation of Indonesia, on behalf of the LMCs.  He proposed:  “The 
Committee developed, on the basis of document WIPO/GRTKF/IC/36/4, a further text, 
“Consolidated Document on Intellectual Property and Genetic Resources Rev. 2” (Rev. 2).  
However, the Member States were unable to reach consensus on Rev. 2.  The Committee 
decided to transmit the text in the annex to document WIPO/GRTKF/IC/36/4 to the Fortieth 
Session of the Committee, in accordance with the Committee’s mandate for 2018-2019 and the 
work program for 2018, as contained in document WO/GA/49/21.  Rev. 2 as prepared by the 
Facilitators and the Friend of the Chair will be reflected in the report of the session.”  That 
proposal reflected the different views, and he hoped that the IGC could move forward.  
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244. The Delegation of Indonesia, on behalf of the LMCs, supported the Chair’s proposal for 
the decision on Agenda Item 7.  The proposal reflected the very fine balance and reflected what 
had happened in the discussions at IGC 36. 
 
245. The Delegation of Switzerland, on behalf of Group B, associated itself with the comment 
made by the Delegation of Indonesia, on behalf of the LMCs.  The proposal put forward by  
the Chair gave a balanced reflection of the discussion at IGC 36.  It fully supported the 
Chair’s proposal.  
 
246. The Chair closed Agenda Item 7.  
 

Decisions on Agenda Item 7: 
 
247. The Committee developed, on 
the basis of document 
WIPO/GRTKF/IC/36/4, a further text, 
“Consolidated Document on 
Intellectual Property and Genetic 
Resources Rev. 2” (Rev. 2).  However, 
the Member States were unable to 
reach consensus on Rev. 2.  The 
Committee decided to transmit the text 
in the annex to document 
WIPO/GRTKF/IC/36/4 to the Fortieth 
Session of the Committee, in 
accordance with the Committee’s 
mandate for 2018-2019 and the work 
program for 2018, as contained in 
document WO/GA/49/21.  Rev. 2 as 
prepared by the Facilitators and the 
Friend of the Chair will be reflected in 
the report of the session.  
 
248. The Committee took note of 
and held discussions on documents 
WIPO/GRTKF/IC/36/5, 
WIPO/GRTKF/IC/36/6, 
WIPO/GRTKF/IC/36/7, 
WIPO/GRTKF/IC/36/8, 
WIPO/GRTKF/IC/36/9, 
WIPO/GRTKF/IC/36/10 and 
WIPO/GRTKF/IC/36/INF/7. 

 
AGENDA ITEM 8:  ANY OTHER BUSINESS  

 
Decision on Agenda Item 8:   
 
249. There was no discussion under 
this item.   
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AGENDA ITEM 9:  CLOSING OF THE SESSION 

 
250. The Chair said he took full responsibility for the inability to deliver an outcome.  Member 
States had placed their trust in him and he took that very seriously.  He had not been able to 
harvest the work, in some ways that was because he had pushed too hard.  He commended 
Member States for their engagement that week.  That offered a way forward, because there was 
a way forward.  He said that he would develop a Chair’s Text as a step forward.  The Rev. 2 
was in the record of the meeting.  All Member States or groups had the ability to put forward 
their own proposals, such as joint recommendations.  He was open to any new way to run the 
process more efficiently.  The methodology with the contact groups and the Ad Hoc Expert 
Group worked, but the plenary tended to take things backwards.  He hoped that what had 
happened was only a speed bump.  He had heard optimistic comments and a desire to 
progress the IGC’s work.  That was very positive.  The Chair’s Text would be a work-in-progress 
with explanatory notes.  He thanked the Co-Chairs of the Ad Hoc Expert Group, the contact 
groups, the Facilitators, the Friend of the Chair, the Vice-Chairs, the Secretariat and the RCs.  
Despite the outcome, the meeting had been held in a very respectful, considered and friendly 
environment.  He thanked the interpreters.   
 
251. The Delegation of Indonesia, speaking on behalf of the LMCs, said it was time to reach 
the final line.  It was committed to stay constructive with an effort to have adequate protection of 
GRs and TK associated with GRs.  It congratulated the Chair, the Vice-Chairs and all Member 
States who had been engaging in the effort to move forward and make progress.  IGC 36 had 
strained its commitment to the unity and to the objective, but it stayed optimistic.  It thanked the 
Secretariat, the Facilitators, the Friend of the Chair and interpreters. 
 
252. The Delegation of Ecuador, speaking on behalf of GRULAC, recognized the work and the 
achievements of the week.  It recognized the work done by all delegations, through the 
informals and contact groups and in plenary, and the contribution of the Ad Hoc Expert Group.  
Many had worked in good faith with the view of having positive results to achieve the goals of 
the IGC.  It would continue to participate.  It thanked the Chair for his leadership and awaited 
with great interest his text, which should allow moving forward in an effective way.  It recognized 
the participation of IPLCs whose voices were central to the fruitful outcome of the negotiations.  
It asked the members of WIPO to make contributions to the Voluntary Fund in order to assist 
their participation.  It thanked the Secretariat for the organization of the meeting and its constant 
availability and support.  It thanked the interpreters.  In its national capacity, it thanked all 
GRULAC members for their support and the work accomplished together during the six-month 
period.  The Delegation of Ecuador was concluding its work as the coordinator of GRULAC and 
had had the honor of representing the region in that important forum.  It thanked the other RCs 
for their collegial attitudes in carrying out their coordination responsibilities, which sometimes 
was very difficult.   
 
253. The Chair said that the Voluntary Fund was exhausted.  It went to the credibility of the 
IGC to replenish it to ensure the participation of representatives of IPLCs.  
 
254. The Chair closed the session.   
 

Decision on Agenda Item 9: 
 
255. The Committee adopted its 
decisions on agenda items 2, 3, 4, 5, 6 
and 7 on June 29, 2018.  It agreed that 
a draft written report, containing the 
agreed text of these decisions and all 
interventions made to the Committee, 



WIPO/GRTKF/IC/36/11 Prov. 2 
page 66 

 
 

 

would be prepared and circulated by 
August 24, 2018.  Committee 
participants would be invited to submit 
written corrections to their 
interventions as included in the draft 
report before a final version of the draft 
report would then be circulated to 
Committee participants for adoption at 
the Thirty-Eighth Session of the 
Committee. 
 
 
[Annex follows] 
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Marin CEBOTARI (Mr.), Counsellor, Permanent Mission, Geneva 
marin.cebotari@mfa.md  
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RÉPUBLIQUE POPULAIRE DÉMOCRATIQUE DE CORÉE/DEMOCRATIC PEOPLE'S 
REPUBLIC OF KOREA 
 
JONG Myong (Mr.), Counsellor, Permanent Mission, Geneva 
 
 
RÉPUBLIQUE TCHÈQUE/CZECH REPUBLIC 
 
Lucie ZAMYKALOVA (Ms.), Head of International Unit II, Expert in Patent Law-Related Matters, 
International Department, Industrial Property Office, Prague 
lzamykalova@upv.cz  
 
 
ROUMANIE/ROMANIA 
 
Mirela-Liliana GEORGESCU (Ms.), Head, Chemistry-Pharmacy Substantive Examination 
Division, State Office for Inventions and Trademarks (OSIM), Bucharest 
mirela.georgescu@osim.ro  
 
 
ROYAUME-UNI/UNITED KINGDOM 
 
Marc WILD (Mr.), Policy Advisor, Intellectual Property Office (IPO), Newport 
marc.wild@ipo.gov.uk  
 
 
SAINT-SIÈGE/HOLY SEE 
 
Carlo Maria MARENGHI (Mr.), Attaché, Permanent Mission, Geneva 
iptrade@nuntiusge.org  
 
Giulia RUSSO (Ms.), Intern, Permanent Mission, Geneva 
giuliarusso226@gmail.com  
 
 
SÉNÉGAL/SENEGAL 
 
Bala Moussa COULIBALY (M.), responsable, Bureau de ressources génétiques, savoirs 
traditionnels et expressions culturelles traditionnelles, Agence sénégalaise pour la propriété 
industrielle et l’innovation technologique (ASPIT), Ministère de l’industrie et de la petite et 
moyenne industrie, Dakar 
 
Lamine Ka MBAYE (M.), premier secrétaire, Mission permanente, Genève 
repsengen@yahoo.fr  
 
 
SLOVAQUIE/SLOVAKIA 
 
Jakub SLOVÁK (Mr.), Legal Adviser, Media, Audiovisual and Copyright Department, Copyright 
Unit, Ministry of Culture of the Slovak Republic, Bratislava 
 
Anton FRIC (Mr.), Counsellor, Permanent Mission, Geneva 
anton.fric@mzv.sk  
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SRI LANKA 
 
Avanti Olenka PERERA (Ms.), Senior State Counsel, Attorney General’s Department, Colombo 
 
 
SUÈDE/SWEDEN 
 
Patrick ANDERSSON (Mr.), Senior Adviser for International Affairs, Legal and International 
Affairs, Swedish Patent and Registration Office (SPRO), Stockholm 
 
 
SUISSE/SWITZERLAND 
 
Marco D’ALESSANDRO (M.), conseiller politique, Division droit et affaires internationales, 
Institut fédéral de la propriété intellectuelle (IPI), Berne 
 
Reynald VEILLARD (M.), conseiller, Mission permanente, Genève 
 
 
THAÏLANDE/THAILAND 
 
Chularat NIRATISAYAKUL (Ms.), Director General, Biodiversity-based Economy Development 
Office, Ministry of Natural Resources and Environment, Bangkok 
chularat@bedo.or.th  
 
Tanit CHANGTAVORN (Mr.), Deputy Director General, Biodiversity-based Economy 
Development Office, Ministry of Natural resources and Environment, Bangkok 
tanit@bedo.or.th  
 
Krithpaka BOONFUENG (Ms.), Deputy Executive Director, National Innovation Agency, Ministry 
of Science and Technology, Bangkok 
krithpaka@nia.or.th  
 
Kamon CHAWEEWAN (Mr.), Director, Swine Research and Development Center, Department 
of Livestock Development, Ministry of Agriculture and Cooperatives, Pak Chong 
krawan2001@gmail.com  
 
Doungporn MORAKOTKARN (Ms.), Director, International Affairs Group, Biodiversity-based 
Economy Development Office, Ministry of Natural Resources and Environment, Bangkok 
doungporn@bedo.or.th  
 
Malee APIMETEETUMRONG (Ms.), Senior Scientist, Bureau of Biotechnology in Animal 
Production, Department of Livestock Development, Ministry of Agriculture and Cooperatives, 
Pathum Thani 
 
Kitiyaporn SATHUSEN (Ms.), Senior Trade Officer, Department of Intellectual Property, Ministry 
of Commerce, Nonthaburi 
sathusen_k@hotmail.com  
 
Surakameth MAHASIRIMONGKOL (Mr.), Doctor, Department of Medical Sciences, Ministry of 
Public Health, Nonthaburi 
surakameth@hotmail.com  
 
 
 



WIPO/GRTKF/IC/36/11 Prov. 2 
Annex, page 16 

 

 

TOGO 
 
Tele Dometo SEWAVI-MENSAH (Mme), responsable, Département de la perception et 
contrôle, Ministère de la communication, de la culture, des sports et de la formation civique 
(BUTODRA), Lomé 
nassikpeta@gmail.com  
 
 
TRINITÉ-ET-TOBAGO/TRINIDAD AND TOBAGO 
 
Makeda ANTOINE-CAMBRIDGE (Ms.), Ambassador, Permanent Representative, Permanent 
Mission, Geneva 
prungeneva@foreign.gov.tt  
 
Ornal BARMAN (Mr.), Second Secretary, Permanent Mission, Geneva 
 
 
TUNISIE/TUNISIA 
 
Walid DOUDECH (M.), ambassadeur, Représentant permanent, Mission permanente, Genève 
 
Sami NAGGA (M.), ministre plénipotentiaire, Mission permanente, Genève 
samifnagga@gmail.com  
 
Youssef BEN BRAHIM (M.), directeur général, Organisme tunisien des droits d’auteurs et droits 
voisins (OTDAV), Ministère des affaires culturelles, Tunis 
 
 
TURQUIE/TURKEY 
 
Mehmet YILMAZ (Mr.), Director, Plant Biodiversity, Geophyte Research and Training Center, 
General Directorate of Agricultural Research and Policies, Ministry of Food Agriculture and 
Livestock, Istanbul 
m.yilmaz@tarim.gov.tr  
 
Yunus ARZIK (Mr.), Expert, International Center for Livestock Research and Training, General 
Directorate of Agricultural Research and Policies, Ministry of Food Agriculture and Livestock, 
Ankara 
yunusarzik@hotmail.com  
 
 
Mustafa KIZMAZ (Mr.), Expert, Variety Registration and Seed Certification Center, Ministry of 
Food Agriculture and Livestock, Ankara 
mustafa.kizmaz@tarim.gov.tr  
 
 
TUVALU 
 
Efren Jagdish JOGIA (Mr.), Senior Crown Counsel, Office of the Attorney-General, Office of the 
Prime Minister, Funafuti 
 
 
 
 
 



WIPO/GRTKF/IC/36/11 Prov. 2 
Annex, page 17 

 

 

UKRAINE 
 
Petro IVANENKO (Mr.), Director, Innovation and Information Development Department, State 
Intellectual Property Service of Ukraine (SIPS), Ukrainian Intellectual Property Institute 
(Ukrpatent), Ministry of Economic Development and Trade of Ukraine, Kyiv 
 
 
VENEZUELA (RÉPUBLIQUE BOLIVARIENNE DU)/VENEZUELA (BOLIVARIAN REPUBLIC 
OF) 
 
Jorge VALERO (Sr.), Embajador, Representante Permanente, Misión Permanente, Ginebra 
valeroj@onuginebra.gob.ve  
 
Genoveva CAMPO DE MAZZONE (Sra.), Consejera, Misión Permanente, Ginebra 
camposg@onuginebra.gob.ve  
 
 
YÉMEN/YEMEN 
 
Mohammed FAKHER (Mr.), First Secretary, Permanent Mission, Geneva 
mfakher@yahoo.com 
 
 
ZAMBIE/ZAMBIA 
 
Muyumbwa KAMENDA (Mr.), First Secretary, Permanent Mission, Geneva 
kamendamuyumbwa6@gmail.com  
 
 
ZIMBABWE 
 
Vimbai Alice CHIKOMBA (Ms.), Counsellor, Permanent Mission, Geneva 
vimbaialice@gmail.com  
 
 
 
II.  DÉLÉGATION SPÉCIALE/SPECIAL DELEGATION 
 
 
UNION EUROPÉENNE (UE)/EUROPEAN UNION (EU)  
 
Oliver HALL ALLEN (Mr.), Minister Counsellor, Intellectual Property, Permanent Delegation, 
Geneva 
 
Florin TUDORIE (Mr.), Minister Counsellor, Permanent Delegation, Geneva 
 
Krisztina KOVÁCS (Ms.), Policy Officer, Directorate General for Internal Market, Industry, 
Entrepreneurship and SMEs, European Commission, Brussels 
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III.  OBSERVATEURS/OBSERVERS 
 
 
PALESTINE 
 
Sami M. K. BATRAWI (Mr.), Director General, Intellectual Property Unit, Ministry of Culture of 
the State of Palestine, Ramallah 
 
 
 
IV.  ORGANISATIONS INTERNATIONALES INTERGOUVERNEMENTALES/ 

INTERNATIONAL INTERGOVERNMENTAL ORGANIZATIONS 
 
 
CENTRE SUD (CS)/SOUTH CENTRE (SC)  
 
Nirmalya SYAM (Mr.), Programme Officer, Development, Innovation and Intellectual Property 
Programme, Geneva  
syam@southcentre.int  
 
Vitor IDO (Mr.), Intern, Development, Innovation and Intellectual Property Programme, Geneva  
ido@southcentre.int  
 
 
GENERAL SECRETARIAT OF THE ANDEAN COMMUNITY  
 
Deyanira CAMACHO TORAL (Sra.), Funcionaria Internacional, Departamento de Propiedad 
Intelectual y Recursos Genéticos, Lima 
dcamacho@comunidadandina.org  
 
 
OFFICE DES BREVETS DU CONSEIL DE COOPÉRATION DES ÉTATS ARABES DU GOLFE 
(CCG)/PATENT OFFICE OF THE COOPERATION COUNCIL FOR THE ARAB STATES OF 
THE GULF (GCC PATENT OFFICE)  
 
Fahad ALMUTAIRI (Mr.), Director, Examination Directorate, Riyadh 
 
Majed ALRUFAYYIG (Mr.), Head, Pharmaceutical and Biotechnology Section, Riyadh 
mrufayyig@gccsg.org  
 
 
ORGANISATION DES NATIONS UNIES (ONU)/UNITED NATIONS (UN)  
 
Paul OLDHAM (Mr.), Senior Visiting Fellow, United Nations University (UNU), Lancaster 
 
 
ORGANISATION DES NATIONS UNIES POUR L’ALIMENTATION ET L’AGRICULTURE 
(FAO)/FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS (FAO)  
 
Ahmad MUKHTAR (Mr.), Economist, Trade and Food Security Department, Geneva 
ahmad.mukhtar@fao.org  
 
 
 



WIPO/GRTKF/IC/36/11 Prov. 2 
Annex, page 19 

 

 

ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE ORGANIZATION 
(WTO)  
 
Antony TAUBMAN (Mr.), Director, Intellectual Property, Government Procurement and 
Competition Division, Geneva 
antony.taubman@wto.org  
 
Jayashree WATAL (Ms.), Counsellor, Intellectual Property, Government Procurement and 
Competition Division, Geneva 
jayashree.watal@wto.org  
 
Xiaoping WU (Ms.), Counsellor, Intellectual Property, Government Procurement and 
Competition Division, Geneva 
xiaoping.wu@wto.org  
 
 
ORGANISATION RÉGIONALE AFRICAINE DE LA PROPRIÉTÉ INTELLECTUELLE 
(ARIPO)/AFRICAN REGIONAL INTELLECTUAL PROPERTY ORGANIZATION (ARIPO)  
 
Emmanuel SACKEY (Mr.), Intellectual Property Development Executive, Harare 
 
 
UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT (UNCTAD) 
 
Thamara ROMERO (Ms.), Legal Officer, Geneva 
thamara.romero@unctad.org  
 
 
 
V.  ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES/ 

INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS 
 
 
Al-Zain Organization for Intellectual Property (ZIPO)  
Yousuf Abdullah Yousuf ABURAS (Mr.), Member of the Board of Trustees, Sana’a 
 
Assembly of Armenians of Western Armenia, The  
Arménag APRAHAMIAN (M.), président, Mission diplomatique, Bagneux 
Lydia MARGOSSIAN (Mme), déléguée, Mission diplomatique, Bagneux 
 
Association américaine du droit de la propriété intellectuelle (AIPLA)/American Intellectual 
Property Law Association (AIPLA)  
Adda GOGORIS (Ms.), Member, Biotechnology Committee, Kalamazoo 
 
Association du droit international (ILA)/International Law Association (ILA)  
Frederic PERRON-WELCH (Mr.), Canadian Representative, Committee on Sustainable 
Management of Natural Resources for Development, Geneva 
fperron@cisdl.org  
 
Association européenne des étudiants en droit (ELSA International)/European Law Students’ 
Association (ELSA International)  
Charles MOLITOR (Mr.), Head of Delegation, Brussels 
Georgiana Teodora COSTESCU (Ms.), Delegate, Brussels 
Adam GABRYŚ (Mr.), Delegate, Brussels 
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Centre de documentation, de recherche et d’information des peuples autochtones 
(DoCip)/Indigenous Peoples’ Center for Documentation, Research and Information (DoCip)  
Pierrette BIRRAUX (Ms.), Member, Foundation Board, Geneva 
Johanna MASSA (Ms.), Assistant Coordination, Copponex 
Claire MORETTO (Ms.), Publications Manager, Ferney-Voltaire 
Adriana PALLERO SINGLETON (Ms.), Interpreter, Girona 
Pamela VALDÉS (Ms.), Interpreter, Geneva 
Christian CHIARELLA (Mr.), Intern, Geneva 
 
Centre international pour le commerce et le développement durable (ICTSD)/International 
Center for Trade and Sustainable Development (ICTSD)  
Pedro ROFFE (Mr.), Senior Fellow, Geneva 
Sachin SATHYARAJAN (Mr.), Junior Associate, Geneva 
 
Civil Society Coalition (CSC)  
Susan ISIKO STRBA (Ms.), Fellow, Geneva 
 
CropLife International (CROPLIFE)  
Tatjana SACHSE (Ms.), Counsel, Geneva 
 
Fédération internationale de l’industrie du médicament (FIIM)/International Federation of 
Pharmaceutical Manufacturers Associations (IFPMA)  
Grega KUMER (Mr.), Head, Director General Office, Geneva 
g.kumer@ifpma.org  
Manisha DESAI (Ms.), Patent Attorney, Indianapolis 
Guilherme CINTRA (Mr.), Expert, Geneva 
Nahom TEKLEWOLD (Mr.), Officer, Geneva 
n.gebremariam@ifpma.org  
 
Health and Environment Program (HEP)  
Madeleine SCHERB (Mme), présidente, Genève 
madeleine@health-environment-program.org  
 
Indian Council of South America (CISA)  
Tomás CONDORI (Sr.), Representante, Ginebra 
tcondori@puebloindio.org  
Nubia ROCA VACA (Sra.), Secretaria, Ginebra 
 
Indian Movement - Tupaj Amaru  
Lázaro PARY ANAGUA (Sr.), Coordinador General, Potosi 
 
Instituto Indígena Brasilero da Propriedade Intelectual (InBraPi)  
Lucia Fernanda INÁCIO BELFORT SALES (Ms.), Expert, Intellectual Property Department, 
Ronda Alta 
jofejkaingang@hotmail.com  
 
Native American Rights Fund (NARF)  
Sue NOE (Ms.), Senior Staff Attorney, Boulder 
suenoe@narf.org  
Angela RILEY (Ms.), Professor of Law and Director, Native Nations Law and Policy Center, 
UCLA Law and American Indian Studies, Boulder 
riley@law.ucla.edu  
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Tebtebba Foundation - Indigenous Peoples’ International Centre for Policy Research and 
Education  
Jennifer CORPUZ (Ms.), Program Coordinator, Baguio City 
corpuz.jennifer@gmail.com  
Preston HARDISON (Mr.), Policy Analyst, Tulalip 
 
Traditions pour demain/Traditions for Tomorrow  
Claire LAURANT (Mme), déléguée, Rolle 
 
Université de Lausanne (IEPHI)/University of Lausanne (IEPHI)  
Raisa Mulatinho SIMOES (Ms.), Doctoral Student, Fontenay aux Roses 
 
 
 

VI.  GROUPE DES COMMUNAUTÉS AUTOCHTONES ET LOCALES/ 
 INDIGENOUS PANEL 

 
 
Sue NOE (Ms.), Senior Staff Attorney, Native American Rights Fund (NARF), United States of 
America 
 
Aleksey TSYKAREV (Mr.), Member and Former Chairperson Rapporteur of the United Nations 
Expert Mechanism on the Rights of Indigenous Peoples, Russian Federation 
 
 
 
VII.  BUREAU/OFFICERS 
 
 
Président /Chair: Ian GOSS (M./Mr.) (Australie/Australia) 
 
Vice-présidents/Vice-Chairs: Jukka LIEDES (M./Mr.) (Finlande/Finland) 
  
 Faizal Chery SIDHARTA (M./Mr.) (Indonésie/Indonesia) 
 
Secrétaire/Secretary: Fei JIAO (Mlle/Ms.) (OMPI/WIPO) 
(par intérim/ad interim) 
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VIII.  BUREAU INTERNATIONAL DE L’ORGANISATION MONDIALE 

DE LA PROPRIÉTÉ INTELLECTUELLE (OMPI)/ 
INTERNATIONAL BUREAU OF THE 
WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO) 

 
 
Francis GURRY (M./Mr.), directeur général/Director General 
 
Minelik Alemu GETAHUN (M./Mr.), sous-directeur général/Assistant Director General 
 
Edward KWAKWA (M./Mr.), directeur principal, Département des savoirs traditionnels et des 
défis mondiaux/Senior Director, Department for Traditional Knowledge and Global Challenges 
 
Begoña VENERO AGUIRRE (Mme/Ms.), conseillère principale, Division des savoirs 
traditionnels/Senior Counsellor, Traditional Knowledge Division 
 
Shakeel BHATTI (M./Mr.), conseiller, Division des savoirs traditionnels/Counsellor, Traditional 
Knowledge Division 
 
Simon LEGRAND (M./Mr.), conseiller, Division des savoirs traditionnels/Counsellor, Traditional 
Knowledge Division 
 
Daphne ZOGRAFOS JOHNSSON (Mme/Ms.), juriste, Division des savoirs traditionnels/Legal 
Officer, Traditional Knowledge Division 
 
Fei JIAO (Mlle/Ms.), administratrice adjointe de programme, Division des savoirs 
traditionnels/Assistant Program Officer, Traditional Knowledge Division 
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