Lessons Learned from International
Negotiations of Legal Instruments to Protect
Traditional Cultural Expressions
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Overview

TCE Protection Issues at WIPO

* Intergovernmental Committee (IGC) on Intellectual Property and Genetic Resources (GR),
Traditional Knowledge (TK) and Traditional Cultural Expressions (TCEs)

* Positive Protection
*  “Defensive” Protection

* Standing Committee on Trademarks, Industrial Designs, and Geographical Indications
* Draft Design Law Treaty
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World Intellectual Property Organization (WIPQO) Intergovernmental
Committee (IGC) on Intellectual Property and Genetic Resources

(GR), Traditional Knowledge (TK) and Traditional Cultural Expressions
(TCEs)

Three draft texts:

> GR: Mandatory Disclosure of Origin (DOO) in utility patent
applications

> TK: Tiered protection (economicand moral rights)
> TCEs: Tiered protection (economic and moral rights)

May be combined into a single agreement (or reduced to
two)

Formerly Lead Facilitator, now Friend of the Chair, WIPO IGC



Election of Kamil Idris (Sudan) as WIPO Director Generalin 1997

Origin of Cultural
and Genetic
Resource

Protection Issues
at WIPO

Establishmentof Global Issues Division in 1998, Fact-finding missions on
Indigenous Peoplesand IP

Introduction of a Disclosure of Origin (DOO) requirement for genetic resources and
associated traditional knowledge in the Patent Law Treaty (PLT, formalities treaty)
Diplomatic Conference

Compromise: Creation of Intergovernmental Committee on Intellectual Property, Genetic
Resources, Traditional Knowledge, and Folklore (IGC) in 2000 (tried to cabin these issues in
a separate venue)

Still no agreement in the IGC over 20 years later



IGC is not a standingcommittee, mandate must be renewed every two years,
no agreement on output

Issues with IGC as
forum for

GR/TK/TCE IP
protection
negotiations

some progress since text-based negotiations beganin 2009, but no agreement
to date

“lGC Members are paying for offending the fundamental rationale of
intellectual property (IP). . . . the IGC was set up for the wrong reasons. Its
creation was not motivated by a common understanding of the international
IP community that there was a need to move toward protecting TK and TCEs,
but rather as a practical solution to save the negotiations of another treaty,
the Patent Law Treaty (PLT), which had nothingto do with the IGC’s purpose

. ”
an d Su b_] eCt m atte . Nuno Pires de Carvalho, “Sisyphus redivivus? The work of WIPO on genetic resources and traditional knowledge”
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Why is it Taking so Long to Reach
Agreement? Some possible reasons

* Lack of trust among member states

* Language (some member states not wanting to see “indigenous peoples” some member
states saying they do not have IPLCs; any TCEs/TK owned by the state as a whole)

*  Some member states wanting to maintain the IP system as is, without creating new rights
which could create legal uncertainty for users of TK/TCEs

*  Top-down approach (not really informed by successful national legislative approaches)

* Interconnectedness of definitions, criteria for protection, scope of protection, term of
protection, sanction and remedies, exceptions and limitations



Why is it Taking so Long to Reach
Agreement?

Lack of Trust among member states

Interconnectedness of definitions, criteria for protection, scope of protection, term of
protection, sanction and remedies, exceptions and limitations
> Unclear what combination of elements would look like (e.g., broad definition, limited by narrow criteria

for protection, broad exceptions and limitations, strength of sanctions) if broad definition but narrow
criteria




Broad Definition (or no Definition) Limited by
Crlte rla fOI' PrOteCtIOn (From Draft Articles; Not Agreed)

Definition:

“Traditional Cultural Expressions are any forms in which traditional culture practices and knowledge are expressed, [appearare
manifested] [the result of intellectual activity, experiences, orinsights] by indigenous [peoples], local communitiesand/or [other
beneficiaries] in or from a traditional context, and may be dynamicand evolvingand comprise verbal forms, musical forms,
expressions by movement, tangible orintangible forms of expression, or combinations thereof”

Protection Criteria/Eligibility Criteria:
“protection shall be extended under thisinstrument to traditional cultural expressions which are:

(a) created, generated, received, orrevealed, by indigenous [peoples], local communities and/or [other beneficiaries] and
developed, held, used, and maintained collectively by them [in accordance with their customary laws and protocols];

(b) linked with, and are anintegral part of, the cultural and social identity and traditional heritage of indigenous [peopdé local
communities and/or [other beneficiaries]; and

(c) transmitted between or from generation to generation, whether consecutively or not....”



Virtually All Provisions are Contested

(all are bracketed)

Preamble

Art. 1: Use of Terms

Art. 2: Objectives

Art. 3: Protection Criteria/Eligibility Criteria
Art. 4: Beneficiaries

Art. 5: Scope of Protection/Safeguarding
Art. 6: Administration of Rights

Art. 7: Exceptionsand Limitations

Art. 8: Term of Protection/Safeguarding

Art. 9: Formalities

Art. 10:Sanctions, Remedies and Exercise of
Rights/Interests

Art.11:Transitional Measures

Art. 12: Relationship with Other International
Agreements

Art.13:National Treatment
Art.14:Transboundary Cooperation

Art.15: Capacity Buildingand Awareness
Raising



Virtually All Provisions are Contested

(all are bracketed)

Preamble Art. 9: Formalities

Art. 1: Use of Terms Art. 10: Sanctions, Remedies and Exercise of

Art. 2: Objectives Rights/Interests

Art. 3: Protection Criteria/Eligibility Criteria Art.11:Transitional Measures

Art. 4: Beneficiaries Art. 12: Relationship with Other International
Agreements

Art. 5: Scope of Protection/Safeguarding

. : : Art.13:National Treatment
Art. 6: Administration of Rights

Art. 7: Exceptions and Limitations Art.14:Transboundary Cooperation

Art.15: Capacity Buildingand Awareness
Raising

Art. 8: Term of Protection/Safeguarding



Protection of Traditional Cultural Expressions: A Tiered
Approach to IP Rights

* Protection of moral and

o economic interests;
Secret and Sacred Traditional Exclusive rights of
Cultural Expressions authorizing the use of such
traditional cultural
expressions

* Measures to protect agamst false, misleading,

Traditional Cultural orofiensiveses L
Expressions Made Publicly * Measures to provide a right to attribution

Accessible Without the * Best efforts to facilitate renumeration, as
Authorizat; fth appropriate, when traditional cultural
Laor2 il GAtts expressions are made available to the public —
Beneficiaries and commercially exploited without
authorization
All Other
TCEs

 Best efforts to protect the integrity of other
traditional cultural expressions




Protection of Traditional Knowledge

Secret and Sacred Traditional Knowledge

Narrowly Diffused Traditional Knowledge

Widely Diffused Traditional
Knowledge

All Other
Traditional
Knowledge



Secret and Sacred Traditional
Knowledge

Exclusive right to maintain,
control, use, develop, and
authorize access and

utilization
ot GIgHL off Exclusive right to
o 2 prevent
attribution \ access and utilization
Secret and

Sacred

Moral right to use in a Right to receive a fair

manner that inspects and equitable share of

the integrity of such the benefits arising from
traditional knowledge its use



Narrowly Diffused Traditional
Knowledge

Moral right of
attribution
Moral right to the use
of the traditional Right to receive a fair
knowledge in a manner Narrowly Diffused and equitable share of
that respects its the benefits arising from
integrity its use



Widely Diffused & Other Traditional
Knowledge

Best efforts to protectand
preserve the integrity of

Uiaisly IDiatses widely diffused traditional
knowledge
Beneficiaries may request the
Other Traditional rights and protections provided for
Knowledge secret and sacred traditional

knowledge from the relevant
national authorities



TK/TCEs: Like a “Red-Headed Step-Child”?

Red-Headed Stepchild: “A child who is obviously not your own, a
child who is treated worse than other children in the family.”
www.urbandictionary.com

Ex. “l beat him like a red -headed stepchild.”

I"m |::|:_:|||-:_| treated like a red-headed

stepchild = Mistreated

\d

Traditional Knowledge (TK) and Traditional Cultural Expressions
are treated like a “red-headed stepchild” in the multilateral IP
system

https://bigseventravel.com/mississipp
i-slang/



Examples of Stepchild Treatment
(arguments in WIPO IGC)

*  Onlyold TK/TCEs can be protected (50 years or five generations)

* Inability to cumulate protection (TK protection begins where copyright ends)
* The only protection for TK/TCEs should be defensive protection (in databases)
 TKin printed publications can be freely used (unlike for patents)

* Basically, this knowledge should be free for anyone to use if it is not protected in the existing
IP system



Traditional Cultural Expressions Draft Articles

Article 3: PROTECTION CRITERIA/ELIGIBILITY CRITERIA

“[Alt 2:Protection should be extended under this instrument to traditional cultural expressions
which are:

(a) created, generated, received, or revealed, by indigenous [peoples], local communities and/or
[other beneficiaries] and developed, held, used, and maintained collectively by them [in
accordance with their customary laws and protocols];

(b) linked with, are an integral part of, and are distinctively associated with the cultural and

social identity and traditional heritage of indigenous [peoples], local communities and/or [other
beneficiaries]; and

(c) transmitted between or from generation to generation, whether consecutively or not for a
term not less than fifty years or five generations.]]”



Traditional Knowledge Draft Articles

Article 3: PROTECTION CRITERIA/ELIGIBILITY CRITERIA
“[Alt 2:Protection should be extended under this instrument to traditional knowledge which is:

(a) created, generated, received, or revealed, by indigenous [peoples], local communities and/or
[other beneficiaries] and developed, held, used, and maintained collectively [in accordance with
their customary laws and protocols];

(b) linked with, is an integral part of, and is distinctively associated with, the cultural identity and
traditional heritage of indigenous peoples, local communities and/or [other beneficiaries]; and

(c) transmitted between or from generation to generation, whether consecutively or notfor a
term not less than fifty years or five generations.]]”



Examples of Stepchild Treatment
(arguments in WIPO IGC)

* Onlyold Tk/TCEs can be protected (50 years or five generations); requires new TK to be protected, if at all,

under existing IP regimes
> There may be circumstancesin which an individual in a current communal context might create TK/a TCE but not be

eligible, for reasons of customarylaw, to seek copyright or patent protection because the origin of the creative content
is held by the community.

*  “Knowledge is not ‘traditional’ because of its object, nor its subject matter or content, nor its age or antiquity,
nor its aesthetic qualities. What makes it traditional is the way it has been preserved and transmitted between
generations within a community: ‘its nature relates to the manner [in which] it develops rather than to its
antiquity’. . . . The essential characteristics of traditional knowledge are its linkage with a traditional community
as such and its dynamic, intergenerational quality.” AntonyTaubmanand Matthias Leister, Analysis of Different Areas of
Indigenous Resources: Traditional Knowledge (2008)



Opposition to claims of ownership in TK
and TCEs

Unlike for copyrighted works

The notion of “cultures owning their characteristic creative expressions”, as tied to the
protection of TK or TCEs, is seen by some as potentially standing in the way of the progression of
culture more broadly, [which is] achieved when “cultures inevitably interact, take from one
another, learn from what they take, and define themselves both through contrast and

assimilation.” The Fashion Law quoting C. Sprigman




Multilateral TK/TCE Protection IS Hard

* Creating new IP rights in subject matter currently used without compensation
* Perpetual protection not the norm for IP (exceptions trademark with use, trade secrets with limitations)

* Contempt for “traditional” vs. “modern” societies, lack of respect for knowledge holders/creators,
Graham Dutfield, “If We have never been modern, they have never been traditional” (2017)

* Discomfort with the different, “alien” even, world view held by some indigenous peoples and local
communities (IPLCs) relating to the origins, authorship, and ownership of TK/TCEs, aspects of which
appear incompatible with western notions of IP creation and protection.

* Desire to cabin TK/TCE protection, maximize use of existing IP tools not surprising



What is “Positive” Protection?

“‘[P]rotection’ is taken to mean the kind of protection that is most often considered in
intellectual property contexts, that is to say legal measures that limit the potential use of the
protected material by third parties, either by giving the right to prevent their use altogether
(exclusive rights), or by setting conditions for their permitted use (e.g. the conditions set by
license for a patent, trade secret or trademark, or broader requirements for equitable
compensation or a right of acknowledgement).” WIPO IGC, The Protection of Traditional
Knowledge: Updated Draft Gap Analysis (2018)




Databases as Providing “Defensive” Protection for
TK/TCEs

“It would be more appropriate to establish databases that provide information required for examiners to
conduct prior art searches and judge novelty and inventive step of patent applications, rather than
introducing a mandatory disclosure requirement. Utilizing the proposed databases during the patent
examination process would improve the quality of patent examination in the area of TK and ensure the
appropriate protection of TK.”

WIPO Intergovernmental Committee on Intellectual Property, Genetic Resources, Traditional Knowledge and Folklore, Report, 32n d
Session, WIPO/GRTKF/IC/32/11, para. 269 (Feb. 27, 2017) (statement by the Delegation of Japan).
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TKDL Reference from U.S. Patent Application
No. 13/582,133 File Wrapper

Key Ateributes of TKDL
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Citation by the patent examiner provides the actual
TK to the people who can best use or design around it
(and the public at large).

"When a patent office denies a patent o someone citing that the claimed invention
is TK, it is obliged to disclose the entire gamut of TK associated with the
invention as a prior art citation to the applicant. . . it is impossible for patent

offices to maintain the secrecy of TK." R.S. Praveen Raj, Traditional Knowledge: beware of
patent protection, IPKat Blog (Mar. 21, 2017).




The Fallacy of “Defensive” Protection for TK/TCEs

* TK/TCEs (in database) may not be patented, but can still be freely used by third parties if
no positive protection exists granting holders of the knowledge the right to controlits uses.

* Third parties may not be able to directly access the databases, however, the records in the

databasethat are used in rejections will be made available to the publicat large through
access to file historiesin the patent office

* Examiner will not always find the most relevant TK/TCE in database so some patents will
still issue covering TK/TCEs

* Such patentsstill could be challenged and revoked based on that same traditional
knowledge, in a database or not

« Database accessible by examiners gives same protection that TK/TCEs would have outside
of the database



World Intellectual Property Organization (WIPO)
Draft Design Law Treaty

Negotiations in the Standing Committee on Trademarks, Industrial
Designs, and Geographical Indications (since 2008) (but has important

implications for IGC)

Formalities treaty: Goal to facilitate multicountry filing of design
applications

Limits what countries can require an applicant to include in an
application



Design Protection
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http://www.patentlyo.com/patent/law/PatentLawPic329.jpg

WIPO: “The design count worldwide
doubled between 2005 and 2016

Figure 15

Industrial design
applications worldwide
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Several offices in low- and middle-income countries saw
double-digit growth

Double Digit Growth
in Design Application

Filings in Several
LMICs

Source

- WIPQ Statistics Database, October 2016.
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Some DLIT concerns

DLT is designed to minimize requirements countries can
impose on an applicant, to make it easier for applicants to
obtain protection for designs globally. Can expect many more
applications in foreign countries (including LMICs)




Some African Group DLT concerns

Most design systems are registration systems (no substantive examination),
thus, DLT will facilitate the registration of designs that may not be valid (not
noveIT) but that can be fully enforced and that innocent third parties will have
to defend againstif a right was erroneously granted.

These registered designs may include
- uses or adaptations of traditional cultural expressions

: use of traditional knowledge, and/or
- incorporate genetic resources

IPLCs would then have to fight these rights in even more jurisdictions at
great expense.



Original DLT Draft Article 3: No ability to require Disclosure of Origin

Article 3 Application

(1) [Contents of Application; Fee] (a) A Contracting Party may require that an application contain some, or all, of the
following indications or elements:

(i) a request for registration;

(ii) the name and address of the applicant;

(iii) where the applicant has a representative, the name and address of that representative;

(iv) where an address for service or an address for correspondence is required under Article 4(3), such address;
(v) a representation of the industrial design, as prescribed in the Regulations;

(vi) an indication of the product or products which incorporate the industrial design, or in relation to which the industrial
design is to be used;

[priority claim]. . .
(ix) any further indication or element prescribed in the Regulations.
(b) In respect of the application, the payment of a fee may be required.

(2) [Prohibition of Other Requirements] No indication or element, other than those referred to in paragraph (1) and in
Article 10 [communications], may be required in respect of the application.



Need for GR, TK, TCE Disclosure of Origin (DOO)
requirement in DLT (and IGC)

DOO requirements may facilitate access and benefit sharing (ABS) compliance

and deter misappropriation:

> Can provide information that can be used to identify violations of domestic PIC/ABS/MAT laws

> Existenceof DOO requirements could be a deterrent to non-compliance with national protectionregimes (e.g., where
domestic law requires obtaining permission from owner/creator before use)




Some articles whose appearance can be
orotected by industrial design law
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Artisans Are Sick Of Serving as Fashion Brand’s

( . . 77
| n S p I rat | O n (http://vavv.thefashionlavv.com/home/a rtisans-are-sick-of-serving-as-fashion-

brands—inspiration)

Louis Vuitton (left) & Thakoon (right)


http://www.thefashionlaw.com/home/artisans-are-sick-of-serving-as-fashion-brands-inspiration

There is More to Modern-Day African Fashion Than Traditional Caricatures
(http://www.thefashionlaw.com/home/modern-day-african-fashion-is-more-than-

7

traditional-caricatures)

image: Valentino



http://www.thefashionlaw.com/home/modern-day-african-fashion-is-more-than-traditional-caricatures
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Our culture is not your couture” (tweet)
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Chokwe mask; Bag from 2016 Valentino
collection

Valentino-obtains many-design

protectionrights on
Handbags, see, e.g.,
US Design Reg.

D0830690 iy




Basotho Blanket (Louis Vuitton shirt)

https://www.timeslive.co.za/sunday-times/lifestyle /fashion-and-beauty/2017-07-13-
the-evolution-of-the-basotho-blanket/

http://www.aranda.co.za/catalogue/basotho-heritage-blankets/



http://www.aranda.co.za/catalogue/basotho-heritage-blankets/
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image: Mango's sweater (left) & a Tenango de Doria design (right)

http://www.thefashionlaw.com/home/artis
ans-are-sick-of-serving-as-fashion-brands-



https://mexiconewsdaily.com/news/clothing-firm-accused-of-copying-embroidery/
http://www.thefashionlaw.com/home/artisans-are-sick-of-serving-as-fashion-brands-inspiration

Cultural Misappropriation: “Inspired by”
and “Appreciated” but not compensated
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https://www.thefashionlaw.com/in-a-swathe-of-cultural-appropriation-claims-against-carolina-herrera-what-is-really-going-on/



https://www.thefashionlaw.com/in-a-swathe-of-cultural-appropriation-claims-against-carolina-herrera-what-is-really-going-on/

Adrija Sen, Dior Has (Again) Copied a Local Artist’s Design. When Are We Going to Hold Brands
Accountable? Vagabomb, (Jul. 2 2018) available at https://www.vagabomb.com/Dior-Has-Again-Copied-
a-Local-Artists-Design/.

PreFall 2017 Romanian Sheepskin Vest
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Mary Anderson, The UN Wants to Make Cultural Appropriation lllegal, (Jun. 15, 2017) available at
https://www.revelist.com/style-news/un-cultural-appropriation/8128/the-issue-is-bigger-than-just-
copying-a-design--cultural-appropriation-is-one-brand-profiting-off-of-another-cultures-creations/2
(“The issue is bigger than just copying a design — cultural appropriation is one brand profiting off of
another culture's creations.”)

'ROMANIAN COAT  TORY BURCH

EARLY 20TH CENTURY RESORT 2018
THE METROPOLITAN MUSEUM OF ART



Cultural Misappropriation: “Inspired by”
and “Appreciated” but not compensated

“Over the last 20 years KTZ has always been inspired by

and paid homage to indigenous cultures and tribes
around the world.

It’s part of KTZ’s DNA to celebrate multiculturalismas a
form of art and to encourage appreciation for
traditions, ethnicities and religions’ diversity.

At the time the piece in question was released (January
2015) the Inuit community was credited in our press
release and online features, for example
http://www.vogue.com/fashion-shows/fall-2015-
menswear/ktz” Letter from KTZ to Inuit tribe member

https://www.thefashionlaw.com/ktz-issues-interesting-apology-for-copied-garment/



http://www.vogue.com/fashion-shows/fall-2015-menswear/ktz
https://www.thefashionlaw.com/ktz-issues-interesting-apology-for-copied-garment/

Cultural Misappropriation: may be
compensated after the fact?

“Louis Vuitton’s parent company LVMH Moet Hennessy
Louis Vuitton has since stated, “We are currentlyin a
relationship with artisans of Tenango de Doria in the
state of Hidalgo, Mexico, with the perspective of
collaborating together to produce this collection. The
French luxury goods conglomerate did not, however,
clarify when — exactly — that collaboration came to be.”
https://www.thefashionlaw.com/an-18000-louis-vuitton-
chair-sparks-questions-about-misappropriation/

Louis Vuitton


https://www.thefashionlaw.com/an-18000-louis-vuitton-chair-sparks-questions-about-misappropriation/

U.S. Company selling shower curtains with Maori
depictions 'profoundly hurtful' and offensive

http:/Awwistuff co.nz/business /81277960 /Store-sells-profound ly-hu rtful-Maori-shower-curtains-depicting-tribal-leaders

Maori Carving Storming Of Maori Fort

Courtesi of New Zealand Ministri of Business| Innovationand Emiloiment


http://www.stuff.co.nz/business/81277960/Store-sells-profoundly-hurtful-Maori-shower-curtains-depicting-tribal-leaders

Christian Louboutin Design Patent, Paloma
bag (unclear if design right claimed in pattern

i United States Design Patent o Patest No: US DTR4,012 S

ILouboutin
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CHRISTIAN LOUBOUTIN

Paloma medium studded embroidered leather tote
£1,495




FIG. 4

Protection for Patterns

US00D766598S

az United States Design Patent (o) Patent No.: US D766,598 S

Heidt 45) Date of Patent: .+« Sep. 20,2016
(54) PLAID FABRIC DI20,159 S * 4/1940 Koehne
DI22,647 S * 9/1940 Christen D5/46
icant: Universi DI24.966 S * 2/1941 Cummings . D5/46
(71)  Applicant: University of North Texas. Denton, TX DI280sS § * 1941 Cummine . D3/46 Casw U 19-0eQUIR8-AC Doouvens 13 Fled (0T Page 5 of 3 PageiD e 05
2,956,703 A * 10/1960 Royal ..
(72) Inventor: Katherine Heidt, Kennendale, TX (US) 3,779,190 A * 121973 Hower ... LS, Patent Aaper. 1. 300 Sl 3l 2 US 79,0990 5
(73) Assignee: University of North Texas, Denton, TX D235,165 S *  5/1975 Wassenberg
Us) D416391 S * 11/1999 Wittering .
D439,749 S * 4/2001 Anderson
. D472,391 S 4/2003 Romero Femenia
(**)  Term: 14 Years D500,411 S 1/2005 Warren
D708859 S * 7/2014 Wallace
(21)  Appl. No.: 29/509,089 D709.715 S * 72014 Gatto ...
D740.034 S * 102015 Cleveland
(22) Filed: Nov. 13, 2014 * cited by examiner
(51) LOC (10) CL. . 05-05
(52) US.ClL Primary Examiner — Karen S Acker
USPC D5/46  (74) Attorney, Agent, or Firm — Daniel J. Chalker; Edwin
(58) Field of Classification Search S. Flores; Chalker Flores, LLP
USPC ......... D5/5,7, 8, 29, 46-48, 56-66, 99, 53, .
D5/23, 24, 11, 12, 19, 51; D6/582-584,  (57) o CcLAamM
D6/588; D25/138; D32/40, 50, 57 The ornamental design for a plaid fabric, as shown and
CPC ......... DO3D 1/00; DO3D 25/00; DO4H 1/00; ~ described.
D21H 27/02; B44F 1/00; B44F 1/08; B44F T
3/00; B44F 5/00; B44F 0/00; B44F 9/02; DESCRIPTION
B44F 11/06; B32B 3/266; B32B 5/024 . . . .
See application file for complete search history. T'he patent or application file contains at least one drawing
executed in color. Copies of this patent or patent application
(56) References Cited publication with color drawing(s) will be provided by the

U.S. PATENT DOCUMENTS

Office upon request and payment of the necessary fee.
The sole FIGURE is a top plan view of a plaid fabric
showing my design.

1)%’?22 E : %g’:{ggg ﬁly:es N The broken lines within the drawing depict ornamental
D63406 S * 12/1023 i features that are part of the claimed design.
D64,019 S *  2/1924 Lord - .
D64,021 S *  2/1924 Lord 1 Claim, 1 Drawing Sheet
S =

10/1932 Willheim

(1 of 1 Drawing Sheet(s) Filed in Color)




French Design Registrations (“African Parure”, “African Warrior
Decorative Pattern”, “Bride Mule”, “African Box”)
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Chinese Design Patents (“Teacup Pad”, “African
Mask”); Canadian Design registration (“Totem
Bottle”), U.S. Design Patent (Adinkra Alphabet)

> MO B & & @
WoB o K o~ O
2 2 X ¥+ H
o B Boa

o W & 8 @&

=




Native American Examples

Registration Number
20123822-015
Name

"NAVAJO" - BRACELET




Native American Examples

Registration Number
20134945-002
Name

Bracelet manchette SIOUX




Native American Examples

Registration Number
943753-012
Name

DESSIN SURSUPPORT TEXTILE
THEME NAVAJO (4 designs)




Many different kinds of Articles can be
protected

w

French Registration Number

110945-0001



F

Not all of these examples are the subject of
design protection, but they are eligible subject
matter for design protection

-Design registries are challenging to search (visual vs.
verbal)

-Filings are increasing; many companies just starting to
consider using design protection

-Most design protection not related to fashion (219
international design classification categories and 5,167
entries, ranging from automobiles and salad bowls to zip
fasteners), but unclear how numbers will change in the
future.




Amended Article 3 (Controversial AG Proposal
2014/2015); halted negotiations

“Article 3 Application

#1] [Contents of Application; Fee] (a) A Contracting Party mayrequire that an application contain some, or all, of the
ollowingindicationsorelements:

(i) a request for registration;

(ii) the name and address of the applicant;

(iii) where the applicant has a representative, the name and address of that representative;

(iv) where an address for service or an address for correspondenceis required under Article 4(3), such address;
(v) a representationof the industrial design, as prescribed in the Regulations;

(vi) anindication of the product or products which incorporate the industrial design, or in relation to which the
industrial designis to be used,;

(vii[priority claim]. ..

(_ix? a disclosure of the origin or source of traditional cultural expressions, traditional knowledge, or
iological/genetic resources utilized in creating or incorporated in the design;]

(x) any furtherindication or element prescribed in the Regulations.”



Reasons for AG Amendment

It enables policy coherence across IP, biodiversity, cultural, human rights, and trade regimes.

= |t can facilitate member state compliance with access and benefit sharing (ABS) obligations
under national, regional, and international laws and agreements by increasing transparency in
domestic design protection systems.

= It provides domestic policy space for beneficial legal experimentation.




Opposition to AG Proposal arguments:

e The African Group proposal was introduced late in the DLT negotiation process when the agreement
was largely finalized and members were anticipating a diplomatic conference, and the only outstanding
issue was believed to be technical assistance.

e Disclosure of origin requirements are not common core features of industrial design systems and thus
do not belong in a formalities treaty

e A disclosure of origin requirement wouldintroduce uncertainty for designers and create a chilling
effect on filings by serving as a basis for rejection or invalidation involving the application of vague
criteria (substantive, national law concern).

e The origin of genetic resources, in particular, are widely considered irrelevant to thegistrability of a
design.



Particular Resistance to Inclusion of
Biological/Genetic Resource DOO

Disclosure of origin (DOQO) is not a common design application requirement

Design only protects appearance, not material from which article is made (so
genetic/biological resources should be irrelevant to design protection)

Or should they?




Utilization of Genetic/Biological Resources in design creation, Scarf designs from
bacterial secretions, fabrics grown from bacterial cellulose fermentation, lab grown
cotton, leather, spider silk, GMO silkworms, shrimp-derived bioplastic housewares

(www.biodesignchallenge.org (“biologically driven design”))

77



http://www.biodesignchallenge.org/

Using Human DNA to Create Leather from Cloned Skin (Genetic resources in

design creation)
“Pure Human”: collection of fashion items that

could be made from leather grown from DNA
extracted from a hair sample from the deceased
designer, Alexander McQueen [the article states
no permission was obtained].

“the flesh-toned biker jackets, totes and other
items comprising the collection bore freckles,
tattoos, and other markings strikingly similar to
those on Mr. McQueen’s body.”

Elizabeth Paton, “Fashion that Gets Under the Skin,” The New York Times, July 19, 2016



Mushroom Leather

http://www.popsci.com/next-leather-jacket-will-made-from-mushrooms



Growing your Own Design Materials

-
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Eventbrite Search for events BROWSE EVENTS HELP SIGN UP LOG IN CREATE EVENT
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Biotextiles: Grow your
own materials for
fashion design

by Genspace NYC
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.i E] Sales Ended DETAILS

DESCRIPTION DATE AND TIME

Thu, March 23, 2017
6:00 PM — 9:00 PM EDT

Thursdav March 23rd & Sundav March 26th Add to Calendar

This is a 2 session course.
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https://www.eventbrite.com/e/biotextiles-grow-your-own-materials-for-fashion-design-tickets-32474114952?utm-medium=discovery&utm-campaign=social&utm-content=attendeeshare&utm-source=strongmail&utm-term=listing

Grow Your Own Design Materials

“Today’s biolab is becoming tomorrow’s design studio. Fashion designers have grown materials,
garments and accessories from bacteria, yeast, fungi, human bone, synthetic spider silk, and more. In
this two-part introduction to biotextiles, you’ll learn how to grow fabrics from microbes and then use
natural and bioengineered bacteria to dye them.

Our Biotextiles course is a perfect introduction to the latest breakthroughs in fashion and biology and a
great way to learn how to start growing your own materials and garments. . . .

In the first session, you’ll learn to grow materials and living dyes using microbes. The workshop will be
paired with an introduction to biotech in fashion. In the second session, you’ll examine the results and
then go over finishing techniques for safe handling of fabrics through sterilization.”
https://www.eventbrite.com/e/biotextiles-grow-your-own-materials-for-fashion-design-tickets-
32474114952?utm-medium=discovery&utm-campaign=social&utm-content=attendeeshare&utm-
source=strongmail&utm-term=listing#



https://www.eventbrite.com/e/biotextiles-grow-your-own-materials-for-fashion-design-tickets-32474114952?utm-medium=discovery&utm-campaign=social&utm-content=attendeeshare&utm-source=strongmail&utm-term=listing

Relevance of Biological/Genetic Resource
DOO to Design Protection

Designs provide protection for the appearance of a useful article

Registered designs allowownersto exclude the actual products whose
appearance infringes the design

Countries may choose not to extend protection to the design of an article
made using illegally/improperly acquired GR/TK/TCEs

EU Registered Community Design provides protection for:

“the appearance of the whole or a part of a product resulting from the
features of, in particular, the lines, contours, colours, shape, texture
and/or materials of the product itself and/or its ornamentation.”



Without DOO policy space in DLT, Parties Foreclosed from Requiring
DOO for Designs in IGC Agreements

DRAFT DLT DRAFT IGC TEXTS

Identifies closed list of items countries can Mandatory DOO for GRs in utility patent
require applicants to provide applications (most likely to resultin treaty)
Without including DOO on that list, countries Disclosure relating to TK or TCE in IP

would be prohibited from requiring DOO applications

Without express words (e.g., disclosure, TK, Even if agreement to DOO for TK and TCE, would
TCEs), countries may not interpret vague not be able to requireitin design applicationsif
language provision toinclude DOO policy space DLT closed list disallows such inquiry (policy

in light of negotiating history and external incoherence)

pressure from opposing countries

Legal effect of provisionsembeddedinfootnotes
in treatiesunclearin international law



Conclusions

Successful national TCE protection systems can helpfully inform IGC
negotiations

Database systems should be deployed, if at all, in conjunction with positive
protection systems for TK and TCEs to avoid misuse of subject matter

Separating more advanced GR text from TK and TCE texts could allow
conversion of IGC to a standing committee and expedite work on TK and
TCE texts

Provisions in DLT can affect IGC TCE/TK agreement scope and ultimate
member state policy space



Thank you!!!
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