Fragmentation of I nternational Law: the Impact on Accessto

Knowledgein International Copyright Law

Ge Chen

Abstract
This paper attempts to address a new methodoladyregard to the structure of the contemporary
international copyright law featured by its hetegous relevance in IP, trade and human rights law
fields. Under the lens of the fragmentary structfrimternational law, copyright is situated in a
typical linkage issue that could presumably be darated by its normative and institutional
implications. However, the new parameter of actegmowledge channeled directly to cultural
welfare only trenchantly highlights the legal pdtigies of the international copyright regime and
conveys a reversionary tone of IP-welfare relatijmsBeneath the rubric of such legal fragmentation

is the underlying need of normative and institugiloreforms as specified in the WIPO Development

Agenda.
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. Introduction

In 2006 the Study Group of the International Lawr@aission (ILC) presented a report in
which it was claimed that the international lavbéng fragmentedAt the beginning of its

conclusion, it said:

* Dr. iur candidate and research fellow, InstittdeInternational Law and European Law, George Atduniversity of Gottingen;
Konrad Adenauer scholar; Mag. iur., George Augusversity of Gottingen; LL.M, Nanjing University; .B.., Fudan University;
member of the Scientific Advisory Board of Goéttinggournal of International Law.



“International law is a legal system. Its rules girthciples (i.e. its norms) act in relation to and
should be interpreted against the background oéothbles and principles. As a legal system,
international law is not a random collection of sugorms. There are meaningful relationships
between them. Norms may thus exist at higher@mdrlhierarchical levels, their formulation may
involve greater or lesser generality and specijieihd their validity may date back to earlier otda

moments in tim&?

While these statements about the premise of intierms law are hardly contestable, the
highly controvertible conclusion has generatedrenidable literature inundated with utterly
conflicting attitudes.Whereas the incoherence of disparate regimesraisioften renders
the international legal order an intractable sowfoeonflicts, the hybrid forums of decision-
making and norm-setting activities emanating fraffecent international authorities have
aggravated the fragmentation of these regitrieghe past decade numerous efforts have
been made to “constitutionalize” the internatidlaa and the élan of debate has culminated
in the constitutionalization of the WTO lavespecially with regard to the relationship
between trade law and human rights faldespite its taciturnity on the fragmentation of

international authority, the ILC Study Group Repuas made a significant contribution to the

! SeeStudy Group of the International Law CommissiBragmentation of International Law: Difficulties ling from the
Diversification and Expansion of International LaWiN Doc A/CN.4/L.682 (Apr. 13, 2006) [hereinafteC Report] (finalized by
M. Koskenniemi).

2.

3 This was even contended within the ILC itself. Thaft conclusions of the ILC Study Group Repo# ehnaracterized as

“finalized by Martti KoskenniemiSeeid. at para. 4. And while draft conclusions 1-23 hadn provisionally agreed to by the group
members, draft conclusions 24-43 were not evenidered in the discussion process. For a radicéfigrént point of view on the
definition of international law as a legal syste@e J.LGOLDSMITH & E.A. POSNER THE LIMITS OF INTERNATIONAL LAW (2005).
For the efforts to integrate international normte ia coherent system, se@®dUWELYN, CONFLICT OFNORMS IN PUBLIC
INTERNATIONAL LAW: HOW WTO LAW RELATES TOOTHER RULES OFINTERNATIONAL LAW (2003); and C. MacLachlafthe
Principle of Systemic Integration and Article 3} (8) of the Vienna Conventip§4 NT'L & ComP. L. Q. 279 (2005).

* For an analysis of the constitutionalization oemiational law regarding substantive norms andaifih see also A. L. Paulus,
From Territoriality to Functionality? Towards a LagMethodology of Globalizatigin GOVERNANCE AND INTERNATIONAL

LEGAL THEORY 59 (I. F. Dekker& W.G. Werner eds., 2004).

®See generalfDEBORAH CASS, THE CONSTITUTIONALIZATION OF THE WORLD TRADE ORGANIZATION (2005); Joel P. Trachtman,
The Constitutions of the WTO7 BUR. J.INT'L L. 623 (2006); Jeffrey L. DunoffConstitutional Conceits: The WTO’s ‘Constitution’
and the Discipline of International La@7 EUR. J.INT'L L. 647 (2006).

® For debates on human rights obligations of WT@®, ea., the big debate in 2002 initiated by Etisich Petersmanrnfime for a
United Nations ‘Global Compact’ for Integrating Ham Rights into the Law of Worldwide Organizatiobessons from European
Integration 13 EUR. J.INT'L L. 621 (2002); Robert Howseluman Rights in the WTO: Whose Rights, What Huyadibmment

on Petersmannl3 EUR. J.INT'L L. 651 (2002); Philip AlstonResisting the Merger and Acquisition of Human Ridiyt Trade Law:
A Reply to Petersmant3 EJR. J.INT'L L. 815 (2002). The debate continued in 2008 betvtieertwo sides: Ernst-Ulrich
Petersmanrtluman Rights, International Economic Law and ‘Cdansbnal Justice; 19 BUR. J.INT'L L. 769 (2008); Robert
Howse,Human Rights, International Economic Law and Cduastinal Justice: A Repjy19 EUR. J.INT'L L. 945 (2008).



international law making by transforming an acadediscourse on the integration of
international law into a certain pragmatic methodgl primarily through normative hierarchy

and inter-institutional coordinatioh.

Importantly, the endeavour to integrate differemirses of international law in an official
and practical manner sheds light on the structtitbeorecent reforms in international
intellectual property (IP) law, the typical examplewhich is the copyright law.
Conventionally, copyright has undergone the nirviaom a basic right implanted in the
natural law into the negotiable bartering chip urgtévate contractual lafvand finally into a
strategic issue channelled to the social welfas@rditive of the regulation centre of public
policy.? Since the advent of the World Trade OrganizatisfTQ) and its concomitant
incorporation of IP issues into the Agreement oaderRelated Aspects of Intellectual
Property Rights (TRIPSY, the international IP law cannot remain a self-aored regime
outside the globalized trade arena. More recetityemerging movement under the new
mantra of access to knowledge (A2¥)yhich is a concept largely engrained in humantsigh
law,*? has precipitated a series of reversionary effortountervail the adverse effects of the
“Second Enclosure Movemernit*the corollary of which was crystallized in the \Wbr
Intellectual Property Organization (WIPO) Developinagenda:* In that sense, the IP law
has assumed an ambivalent status of the “linkaggeid relating to a wide spectrum of law

fields1®

" SeeTomer BroudeFragmentation of International Law: On Normativedgration as Authority Allocatignn THE SHIFTING
ALLOCATION OF AUTHORITY IN INTERNATIONAL LAW 99, 100 (Tomer Broude & Yuval Shany eds., 2008).

8 JohnLocKE, TWO TREATISES ONGOVERNMENT 305 (1690reprinted1967).

° Such regulation is nowadays often subject to am@mic analysis of relevant legal poli§eeWilliam M. Landes & Richard A.
PosnerAn Economic Analysis of Copyright La®8 J. [EGAL STuD. 325 (1989).

10 Agreement on Trade-Related Aspects of Intelledtuaperty Rights, Apr. 15, 1994, Marrakesh Agreengestablishing the
World Trade Organization, Annex 1C, Legal InstrutserResults of the Uruguay Round, Vol. 31, 33NML81 (1994) [hereinafter
TRIPS].

M see generalldmy Kapzynski,The Access to Knowledge Mobilization and the Neliti¢zoof Intellectual Property117 YALE L.
J. 804 (2008).

12 See, e.g.Information Society Project at Yale Law Schootcass to Knowledge and Human Rights Conference,Hef3, 2010,
available athttp://yaleisp.ordlast visited May 01, 2010).

3 James BoyleThe Second Enclosure Movement and the Construatfittre Public Domain66 LAw & CONTEMP. PROBS 33
(2003).

4 The wiPO Development Agenda, WIPO Doc. A/43/16 AnAeavailable athttp://www.wipo.int/ip-development/en/agenda
(last visited May 01, 2010).

BEora general account on linkage issues, see DWrhed. inkages 96 Av. J.INT'L. L. 5 (2002).



In this paper, | will first delineate the legal comdrum of fragmentation of international
law in its normative and institutional structuredxplaining the inherent difficulties that seem
to be insurmountable yet at the moment. Then levilinciate the current linkage triad as
triggered by A2K in international copyright relatghip. Herein | examine the three
jurisprudential phases of copyright developmerntsamational dimension and carve out its
contemporary peculiarities of being transformed miinkage issue in international
dimension. | will expound the legal intricaciesait®d in the concept of access to knowledge
which has recently become a burgeoning theme @mnational copyright law as well as its
root in international human rights law. Thereaftewijll extricate the impact of the imbroglio
of legal fragmentation on the current internatiac@byright law in terms of its normative
pathology and its institutional deficit. Finallyy view of the bifurcated tendencies tainted by
theto poiof fragmentation of international law, | advanbke tlaim that the fragmentation
between trade law and human rights law manifedisaprima facie phenomenon, while the
crux of the reckless erosion of the welfare disppasiof copyright through an unrelenting
pursuit of trade interests still lies in the prextgtnature of the current IP policy whose urgent
reform in line with the Development Agenda shadlyertheless, proceed in terms of the
normative and the institutional reforms as presatiby the efforts to constitutionalize

international law.
II. The Conundrum of Fragmentation of International Law

The terminology of fragmentation of internatbfaw may be deemed an antonym of
constitutionalization of international law whiclests from the Kelsenian monistic theory of
the normative hierarchy regarding the domesticllsgstem'® The applicability and validity
of substantive norms enshrined in heterogeneousaiegy resources and reflexive of
disparate values shall be determined in accordaitbetheir rank in this hierarch¥/. Where
these norms ineluctably come into conflicts andlat®n fails to be found due to lack of
unequivocal normative superiority, they would havée reconciled by an authoritative
institution that exercises legislative, executivgualicial functions. Any legal phenomenon
that contravenes this principle can be captureeutick concept of fragmentation — be it
fragmentation of substantive norms or institutidbenversely, any attempt to integrate the

18 Hans Kelsen has established a hierarchical steiciithe legal system (Stufenbau der Rechtsordnamdjposits that all national
laws are legitimated by its conformity to the im&ional lawH. KELSEN, PURE THEORY OFLAwW 221-22, 337-38 (1967%gee also
H. KELSEN, INTRODUCTION TO THEPROBLEMS OFLEGAL THEORY 61-65 (1992).
17
Id.



contradictory norms or even institutions can baati@rized as constitutionalization: an
ideology that rebukes the inconsistency of substamiorms with any superior value
embedded in the constitutional mandates or theardoomity of any institutional branch
with the overall constitutional architecture, whickariably well functions under the
domestic legal system. In the move from “territbiyato functionality”*® the antithesis of
fragmentation and constitutionalization of interoaal law have been derived both on a

vertical and on a horizontal plane.

In a vertical panorama of the fragmented iragaomal legal order, international legal
idealists have treated the United Nations and litsr@r as the embryonic form of a world
government and a world constitution with the hapartpart eventually the idea of rule of law
to the governors around the world rather than gdipithe global governance to whimsical
political intervention wielded by hegemony, oligaymr even anarchy’. Unfortunately,
however, the convenient reproduction, or, analoggudication of such constitutional
treatment in the Charter law only betrays a Utopmragecontrathe draconian realities of
international politics in the current world. Firb circumventing a process of legitimization
of use of forc&? the leading powers have continued to ignore thallenperative that the
Security Council, presumably as the most poignaeatetive organ of the UN, shall assume
the monopolistic approval of legitimate use of &ftSecond, the UN General Assembly has
only a simulated status of legislative body asléigal documents enacted by it are regarded
as non-binding recommendatioffsThird, the judicial competencies of the Internagb
Court of Justice to conduct constitutional supeéovisover the Charter law is subject to both
the consent of relevant states regarding its jigtigch and the Council or General Assembly
soliciting opinions’® Therefore, the institutional integration under slystem of UN is highly
dubious and can best be branded as in the elemestéaye. In parallel, the integration of

substantive international law under the UN Chageilso problematic. On the one hand,

18N, LUHMANN, DAS RECHT DERGESELLSCHAFT571(1995);see alsA. L. PaulusFrom Territoriality to Functionality? Towards

a Legal Methodology of Globalizatipin GOVERNANCE AND INTERNATIONAL LEGAL THEORY 59 (l. F. Dekker& W.G. Werner eds.,
2004). For a general account on linkage issuesD¥éd¢eebronlinkages 96 AM. J.INT'L. L. 5 (2002).

Ysee, e.gB. FASSBENDER UN SECURITY COUNCIL REFORM AND THERIGHT OFVETO: A CONSTITUTIONAL PERSPECTIVE73-115
(1998). For a critique of the view, see Pautugranote 4, at 63.

2 See, e.gthe liberation of Kuwait, SC Res. 687 (1991) at84 (1998). Another example is the issue of Kosatervention.

2! United Nations Charter, art. 48gned June 26, 1945, 59 Stat. 1031, T.S. No. 993, 3 Be%¥453 éntered into forc®ct. 24,
1945) [hereinafter UN Charter].

= ICJ, Legality of the Threat or Use of Nuclear Werap (Advisory Opinion), ICJ Reports (1996), 254-55.

23 seeStatute of the International Court of Justice 36t. June 26, 1945, 3 Bevans 1179. UN Chastgrranote 21, art. 96 (1).



Article 103 of the UN Charter, which prescribes slupremacy of obligations under the UN
Charter over obligations under other internatidegal sources and could otherwise serve as
the overarching guideline for the corpus of intéioreal legal norms, merely constitutes a
concrete rule of conflict of law rather than théhodoxy of normative hierachizatiéhOn

the other hand, thes cogensvhich shall designate universal state obligatisreshighly

malleable concept subject to incessant inter-gtatetice and state consént.

On the horizontal level of fragmentation of intefoaal law, attempts to constitutionalize
the WTO law;inter alia, have been likewise unconvincing in academic actital sensé®
On the one hand, normative coherence of the WTOn#lwother branches of international
law may not be easy to achieve simply by postulgiie moral ethics of certain states to be
committed to an overall obligation under generéiinational law’’ Rather, the theoretical
application of general public international law lvaften be suspended by relevant functional
authorities because the decision to integrate navowdd necessarily trigger the dilemma of
the bipolar existence of two independent institugiby acknowledging the validity of extra-
regime norms produced by another authority andrtaisgdegitimate jurisdiction over these
norms? Thus, it would be much more convenient for relévmstitutions to abide by its own
normative regime without incurring such tricky plerns so that the general rules for deciding
norm conflicts such as thex specialisor lex posteriorare highly unlikely to be applied to

integrate extra-regime norms in practice.

On the other hand, relevant authorities are oftgarded from initiating institutional
integration that could otherwise remedy the normeaitnconsistency because this would incur
the jeopardy of making an apocryphal decision wheeoverlapping authorities are
applying the same corpus of laws subject to theremncies of interpretatignIn order to
maintain its supreme authority in certain spedafitnain, an institutional body would have to
be more conservative in asserting jurisdiction avende scope of issues and allowing
alternative authorities to share and erode itsaiitttive supremacy. Thus, the WTO Dispute

Settlement Body, for instance, would tend to assernandatory obligation to exercise the

2 SeePaulussupranote 4, at 68.

» ICJ, Barcelona Traction, Light and Power Compaumyited, ICJ Reports (1970), 3, 32, para. 33.

28 Eor the different legal fields linked to trade, gmerally Joel P. Trachtmasypranote 5. For a summary of the failure of efforts
to constitutionalize WTO law from institutional, moative and judicial perspectives, see Dunsdipranote 5.

27 See generallfPAUWELYN, supranote 3.

28 SeeBroude,supranote 7, at 111-14.

21d. at 113.



duty of interest balance between trade and noretvatlies’ but confine such duty of
interest balance, if there is really any, to theaawhere trade is distorted by certain state
measures. If it were to decide for matters relatongther legal regimes, a profound

constitutional change would be needéd.

In sum, the fragmentary structure of internatidaal seems to be insurmountable at the
moment. It is a pathology born with the very begigrof international law and will persist in
lingering on the existing and emerging varietiegntérnational legal sources so long as the
contemporary global governance dominated by naiates continue to exist. This is exactly
the plight of the international law of copyright iwh did live in a vacuum isolated from other

international law regimes.
[I1.TheLinkage Triad Triggered by the A2K

Turning to the currerdcquisof international copyright law, one simply findsat this
domain has also been bestridden with thorns of Feggmentation first by being
metamorphosed from a state-centred treaty basedrdractual law into a trade regime of
decentralized governance structure and then bygbweired in the vociferous appealing for
A2K which is geared to the right to developmentDiR2ignifying the necessary step to
ameliorate the cultural welfare of education arseegch in developing countries. Thus, the
original IP-trade fragmented linkage has been asedlinto a fragmentary linkage triad as
triggered by the parameter of A2K.

A. National Dimension: Three Jurisprudential Phases of Copyright

In a purely jurisprudential view, copyright may spuenably exist in three ontological

phases of domestic legal development: the natavalthe civil law and the public latf.

In the state of a natural right, copyright can berided to the human work under the

Lockean theory with the consequent right in theksars a property This discourse of

30 seevon BogdandyThe European Union as a Human Rights Organizatidnfan Rights and the Core of the European Union
37 CMLR 1307, 1337 (2000).

3 The Appellate Body has asserted that WTO panekstlecjurisdiction to adjudicate cases based oardttternational lanwSee
Appellate Body Report, Mexico — Tax Measures ort Boinks and Other Beverages, WT/DS308/AB/R (6 a2006).

32 For a brief account of the general developmeimttefnational law from natural law to positive lasge, e.g.Harold Hongju Koh,
Why Do Nations Obey International Layi®06 YALE L.J. 2608-13 (1997) (book review).

33 See OCKE, supranote 8, at 305.



natural rights has developed into the most notaribeoretic base for an author’s right in IP.
Whereas the privileged status was less concerngadawthors than with the printing trade and
protection of publication was only sporadically mped>* proponents of the author’s right in
his works who embraced the mind as the sole resmfrasorks conceived of such right as
naturally bestowed and inalienable under any cistance’ Any mental or physical work

consummated by one’s own work shalldmeipsoregarded as one’s properfy.

In its evolution into positive law, copyright igst hailed as a fundamental civil rightit is
thus postulated that the author shall be providigdl wcentives to facilitate the creation of
intellectual works® More recently, this utilitarian discourse has bapgraded and refined
under an empirically economic lens. Hinged uponptteciple of efficient allocation of
resources, legal scholars have managed to difiaterthe merit of IP goods from its
drawbackyiz. the nature of being used simultaneously by nwie bne person without
being depleted versus non-cost of reproductioh@fpods® Thereupon the copyright
system has been hailed by economic analysts asignde retrieve remuneration for creators

of intellectual works'°

On the other hand, the public law nature of copgytrendorses the public interest of sharing
the intellectual progress, which is the rudimenttage of A2K, by treating such concerns as
equally important rather than peripheral. At theetrof printing technology legislators
refrained from conferring a lawful status to authatho, instead, acquired their compensation
through licensed privileges because the publisteevsiership of the works represented a
fundamental clash with the critical interests ttauld be protected for the good of the public

34 For different prohibitions on printing due to pisblers’ ownership, see, e.gyhwIG GIESEKE, VOM PRIVILEG ZUM
URHEBERRECHT93 (1995).

35 SeeMARK ROSE AUTHORS ANDOWNERS THE INVENTION OF COPYRIGHT 30-48 (1993).

3% The definition of “workers” and “work” by Immanu&lant may illustrate the prevalence of such undeding: “Selbst der
Philosoph (..) verstand sich jetzt mit einem Male als Arbeiter)( So schreibt Kant 1796, dass alle wissenschhélForschung
Arbeit erfordere, und daher die Aufgabe auch dele$dphen nicht die spekulative Kontemplation, semndallein die herkulische
Arbeit des Selbsterkenntnisses sein kdnne, dimmalaen Rechtsanspruch (das geistige EigentumheaaiErkenntnisse und
Einsichten begriinde (...)5eeMANFRED BROCKER ARBEIT UND EIGENTUM 308 (1992).

57 Article I, Section 8, Clause 8 of the United Sta@emstitution.

38 SeeCRAIG JOYCE et al., ®PYRIGHTLAW 61 (5th ed. 2000).

39 The formula is: “...the work will be created onlytife difference between expected revenues andgietmaking copies equals
or exceeds the cost of expressid®@elandes & Posnesupranote 9, at 325-26.
“O1d. at 327.



at large** Indeed, social theorists emphasize the econontisacial context in which
copyrighted works is produced by articulating thigialms about copyright as the imposition
of tax upon innocent readeYsMore radically, some have even viewed copyrigha aatalyst
of the democratic society in which copyright shmljustified by its achievement of a just and
democratic culture in order to bolster both thenouenbered creative expression and a free

communicative activity?

Thus, the conflict between private autonomy andipwoncern entailed in classical
copyright discourses has developed along the linleeolegal evolution from natural law into
positive law. In regulating the balance betweemauidl interests and the embryonic form of
A2K at the domestic level, the traditional stateapable of bringing such legal conflicts
under control in a hierarchirized domestic legaitegn. Unfortunately, however, such a
solution does not obtain in international legalrsre where fragmented multilateralism
wrapping up linkage issues has emerged to comelib&t coordination. In this domain,
copyrighted works have first evolved from its natgtate over diverse national legislation
into a multilateral treaty enshrining such civdhis, then into a broad IP-trade linkage, and
finally recast in a linkage triad of IP-trade-A2Khigh assumes complicated normative and

institutional fragmentation.

B. International Dimension: From the Natural State of Worksto the Multifaceted | P-
Trade-A2K LinkageTriad

IP has been a legislative reaction to certain eeconand political needs during the last
four centurie$? In the utilitarian view, IP law shall serve leke fproperty protection
mechanism than the value of commercial transacfiimsthis connection, copyright law has
either explicitly or implicitly nailed down the ctecteristics of copyrighted works as

“1For instance, the ordinances on book printing pigated in Frankfurt/M. (1588, 1598 and 1660) ande¥htberg (1673) as well
as the mandate of Saxony (1686) all highlightedptteponderance of publishers’ privileges to repoedeopies in Germany which
was often arbitrarily meted out and converted oammercial profits at the frequently held book @itions during that periodSee
MANFRED REHBINDER, URHEBERRECHT- EIN STUDIENBUCH 10 (15th ed. 2008)..

424The principle of copyright is this. It is a tax oeaders for the purpose of giving a bounty tdewsi The tax is an exceedingly
bad one; it is a tax on one of the most innocedtraost salutary of human pleasures; and neveslétrget that a tax on innocent
pleasures is a premium on vicious pleasures”. eech delivered by Thomas B. Macaulay to the Hofi&&mmons on 5 February
1841, reprinted inUK PARLIAMENTARY RECORDS Vol. 56, at 251 (1841)

3 Neil Weinstock NetanelCopyright and a Democratic Civil Society06 YALE L.J. 283, 288 (1996).

* Rolf H. WeberDoes Intellectual Property Become Unimportant ib&€gpace?9 INT' J.L. AND IT 182 (2001).

%5 GEORGEB. DELTA & JEFFREYH. MATSUURA, LAW OF THEINTERNET § 5.10 (2000).



knowledge goods by defining the traditional purvieiwsubject matter” worthy of copyright
protection in terms of fixation, originality andeid/expression dichotoni.Thus, the
antithesis of authorial interests and public idere@ave been artificially highlighted by being
inextricably interwoven into the copyright systeram which the legal finitudes of the
subject matter of copyright emanate to shape cgbtable matters into private knowledge

goods.

Notably, the rights-access balance struck in iatiéonal copyright law followed and
persisted in the normative traces of monolithicspitrof authorial interests left by the
national legislations of major European countfieafter decades of preparation and
conferences during which diverse state groups tbtie imbroglio of interest conflict§ the
dust was eventually settled in 1886 when the stteading the conference all made
compromise with regard to copyright protection,hatiie consequence that the Berne
Convention for the Protection of Literary and Aits/NVorks (BC) was born and a union
thereof was formed® Until the 1960s this multilateral instrument vihsught to be
successful in resolving the conflict of interestviien authors’ interest and public concern at
international level after a spate of major revisighin practice, the genealogy of the two
earlier legal matrixes — universal pursuit of augrotection and minimum common

standards — was largely inherited by the main ptte regimes of the BC.

Whereas the traditional copyright culture represamtinexorable pursuit of authorial
interests, commercialized knowledge goods, at a bfirglobalization of IP, have transcended
the confines of such traditional copyright terraassoriginally private copyrighted goods that
may carry different cultural tints with them aresmnamalgamated into certain part of the

public goods which contribute to the innovation &ndwledge structure of the global

46 J.A.L. STERLING, WORLD COPYRIGHTLAW 248-49 (3d ed. 2008).

7 SAM RICKETSON & JANE C. GNSBURG, INTERNATIONAL COPYRIGHTAND NEIGHBOURING RIGHTS: THE BERNE CONVENTION
AND BEYOND 27-31 (2d. ed. 2006).

8 Sedd. at 42.

*91d. at 82.

*0 This indicates the Brussels Act of the Berne Cative which was signed on 9 September 1886 in BSwézerland, 12
Martens Nouveau Recueil (ser. 12) 173 [herein&t&}. Continuous revisions followed in the ensuirgtry: Additional Act and
Declaration of Paris, done on 4 May 1896, 24 Martdiartens Nouveau Recueil (ser. 12) 758; Act ofiB&evision, done on Nov.
13, 1908, 1 L.N.T.S. 243; Additional Protocol ofrBe, done on Mar. 20, 1914, 1 L.N.T.S. 243; Romed$en, done on Jun. 2,
1928, 123 L.N.T.S. 217; Brussels Revision, dondum 26, 1948, 331 U.N.T.S. 217; Stockholm Revisitume on Jul. 14, 1967,
828 U.N.T.S. 221, Paris Revision, done on Jul.1B#1, 1161 U.N.T.S. 3.

10



economic ordet! Thus, with the conclusion of the TRIRSnew copyright milieu is
envisaged and copyrighted works have been remouhdiedlobal public goods (GPG) based
on their nature of “non-rivalry in consumption amshexcludability in use® under the
canopy of which redistributional justice shouldduially patronized® Through its decision-
making and juridical facilities, the WTO has reirded the structure of global copyright
governance by administering legal coordination taeat only be requited by institutional
suppleness and inclusivenésshis is becoming more conspicuous at a time afssantly

and ubiquitously ongoing technology and informati@nsfer which has precipitated the
advent of the WIPO Copyright Treaty (WCT) under @uspices of WIPG as the discussion
about IP goods has revolved around a more adagitmoal knowledge governance within the
context of WTO'’s trade linkage debates on the aredtand its relationship with WIPO’s

traditional IP administrative functions on the atPfe

In fact, the redistributional imperative beneath thbric of GPG is reflexive of the R2D
often shielded under the aegis of the value ofiadly>” and highlighted by the movement of
A2K which signifies an alternative framework entagl pre-commitments to a set of core
principles that have derived from economic andaauovements under the background of

®1 peter DrahosBITs and BIPs4 JWORLD INTELL. PROP. L. 791, 791-2 (2001).

%2 This is based on an economic analysis of publiclgdgee, e.gPaul A. Samuelsofhe Pure Theory of Public Expenditu&s
REV. ECON. & STAT. 387 (1954).

%3 Seeloel P. Trachtmamsupranote 5, at 641.

>4 While some argue “governance” sounds too grandibeeWTO case law does point explicitly or imglicto its role of such
management involving a number of trade and noretiaduesSee, e.g.Appellate Body Report, European Communities —
Measures Concerning Meat and Meat Products (Hors)péT/DS26/AB/Radoptedreb. 13, 1998, DSR 1998:1, 135; Appellate
Body Report, United States — Import ProhibitiorCafrtain Shrimp and Shrimp Products Recourse talarfi1.5 of the DSU by
Malaysia, WT/DS58/AB/RWadoptedNov. 21, 2001, DSR 2001:XIIl, 6481; Appellate Bd@gport, European Communities —
Measures Affecting Asbestos and Asbestos-ContaiRiegucts, WT/DS135/AB/RydoptedApr. 5, 2001, DSR 2001:VII, 3243.
The Appellate Body even ventured to designatevits competence in relation to other organs withen\#iTO.SeeAppellate Body
Report, India-Quantitative Restrictions on Impat#\gricultural, Textile and Industrial Products,VDS90/AB/R,adopted Sept.
22,1999, DSR 1999:1V, 1763.

SSWIPO Copyright Treaty, Dec. 20, 1996, 36 I.L.M. 65

%6 The “trade and ...” linkage debates have becomd areaa to which voluminous literature has beerotielSee, e.g Pasca
Lamy, The Place of the WTO and Its Law in the Internaldregal Order 17 EUR. J.INT'L. L.969, 982 (2006); J. Pauwelyfihe
Role of Public International Law in the WTO: HowrFaan We Go?95 AM. J.INT'L. L. 535 (2001). For a more extensive
discussion on the relationship between WTO and WE&®@ Graeme B. Dinwoodie & Rochelle Dreyfudssigning a Global
Intellectual Property System. Responsive to Chamfbge:WTO, WIPO and Beyagrth Hous. L. Rev. 1187 (200%ee also
Veronika HrbataNo International Organization is an Island... the W3 @elationship with the WIPO: A Model for the Gaance
of Trade Linkage Areas24 J. W. T. 1 (2010).

> SeelNTERNATIONAL HUMAN RIGHTS IN CONTEXT: LAW, POLITICS, MORALS: TEXT AND MATERIALS 1442 (Henry J. Steiner,
Philip Alston & Ryan Goodman eds., 2007).
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information technologie® Indeed, a new concept of GPG aimed at addressstripdtive
justice concerning IP protection among differerttares has been propounded by affirming
the extension of its benefits “to all countriespple, and generations® which renders A2K

in the international copyright legal realm a nemkéige that intertwines the IP trade with the
R2D. Whilst A2K has been redefined in light of gtiative measures to guide policy making
process in delivering GPG in relevant IP [@#hese structuralized policy parameters shall be
further licensed into reliable institutional ar@gture of human rights laf¥.

C. TheValuelmplications of the Parameter of A2K

The idea of the third-generation human rights éntathe R2D has emerged only recently
with the catalogue of rights encapsulating almlestwhole palette of the previous two
generations of human rights codified in a non-mgdilocument — the Declaration on the
Right to Developmerf¥? These rights-based contents are claimed by peapleslividuals in
a collective manneris-a-visthe international community and hinge upon botitest national
duties and international cooperatfSiit is frequently used by developing countries pehalf
of the large populations in these countries, twaldte their entitlements to favorable
conditions in the North-South debate on the Newrtmtional Economic Ordéf A2K is
geared to the R2D by envisaging an intersectioh thi¢ “cultural rights” and specifying the

opportunities for the mass to obtain knowledge l®ans of facilitating education, science

%8 A number of international organizations have feclien the relationship between knowledge and dpusdat in a variety of
aspectsSee, e.g.UNDP, Human Development Report 2001: Making Nexghinologies Work for Human Development (2001),
available athttp://hdr.undp.org/en/reports/global/hdr2Q@ist visited May 01, 2010). World Bank, World éspment Report
1998/99: Knowledge for Development (199%)ailable athttp:/Aww.worldbank.org/wdr/wdr98/overview.pdlast visited May 01,
2010). UNESCO, Towards Knowledge Societies (208&jlable athttp://unesdoc.unesco.org/images/0014/001418/141pd8
(last visited May 01, 2010).

¥ see generallfPROVIDING GLOBAL PuBLIC GOODS MANAGING GLOBALIZATION (Inge Kaul et al. eds., 2003).

0 seelea Bishop Shaver, Defining and Measuring A2K: léprint for an Index of Access to Knowledge. IKiSJournal of Law
and Policy for the Information Society, Vol. 4.ugs2, 3 (2008)lso available ahttp://ssrn.com/abstract=10210@4&st visited
May 01, 2010).

el According to knowledge experts, freedom of expgoesand a balanced intellectual property regimetacevital legal fields for
access to knowledg8ee idat 23.

82 beclaration on the Right to Development (4 Dec@)98INGA Res. 41/128, annex 41, Supp. No. 53 af U86Doc. A/41/53
(DRD).

%3 SeeDANIEL AGUIRRE, THE HUMAN RIGHT TO DEVELOPMENT IN AGLOBALIZED WORLD 113 (2008).

64 SeeArjun SenguptaThe Human Right to Developmgint DEVELOPMENTAS AHUMAN RIGHT: LEGAL, POLITICAL , AND
EcoNoMIC DIMENSIONS9, 27 (Bard A. Andreassen & Stephen P. Marks eds 6200
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and culture under that chape&un particular, it is commensurate with the triftart
composition of the broad concept of cultural rightduding the right to participation in
science and culture, the right to education anditfe to contribute to cultural creation and

identification®®

First, A2K implies lowering the threshold of receig necessary information in the modern
society for individual§’ In the UDHR the right of the public to “particisin the cultural life
of the community, to enjoy the arts and to shargcientific advancement and its benefits” is
laid down®® Subsequently, these antithetic values were tramsfd into slightly different but
mandatory obligations under the ICES&Ryhich recognizes the right to “take part in
cultural life” and “to enjoy the benefits of sciditt progress and its application§” Second,
A2K under cultural rights underscores the rolehaf tight to education in disseminating and
universalizing knowledge to wide communities. Byimalizing systematic barriers posed to
A2K, education aims at “empowering” everyone taogrthe benefits of other righfSAs a
transitional right between participation right asahtribution right, it renders access to

% The concept of “cultural rights” here is used mexpansive sense in comparison with “economidsiggnd “social rights”. It
differs from the “right to culture” as referring géonarrow concept of participation in cultuBeeFrans Viljoen,The Justiciability of
Socio-economic and Cultural Rights: Experience Brablemsin HUMAN RIGHTS IN EDUCATION, SCIENCE AND CULTURE: LEGAL
DEVELOPMENTS ANDCHALLENGES 53, 54 (Yvonne Donders & Vladimir Volodin eds.,02). The concept was couched in relation
to “the freedom to know”, “education” and “commuaiion” in the 1970sSeeUNESCO, WLTURAL RIGHTS ASHUMAN RIGHTS
106-07 (1970). Yet, the right to culture is alsanfied with a close relation to access to knowleldge asserted that “every man has
the right of access to knowledge, to the arts @erchture of all peoples, to take part in scieati#fdvancement and to enjoy its
benefits, to make his contribution towards theamrient of cultural life” SeeB.Boutros-GhaliThe Right to Culture and the
Universal Declaration of Human Righis CULTURAL RIGHTS ASHUMAN RIGHTS 73 (UNESCO 1970).

% This categorization differs a little bit from whisteyer-Bisch and Konaté has dictated respectivetieu the “cultural rights” or
“right to take part in cultural life”. Therein tHER is enlisted as a “right to take part”. Herehiis paper IPR is treated as the right to
make contribution to cultur€f. Meyer-BischLes droits culturels forment-ils une catégorie sfigge de droits de 'Homme, th

LES DROITS CULTURELSUNE CATEGORIE SOUSDEVELOPPEE DE DROITS DE'HOMME, ACTES DUVIII E COLLOQUE
INTERDISCIPLINAIRE SUR LES DROITS DE'HOMME 279-90, 35-6 (P. Meyer-Bisch ed., 1993j. UN Doc. E/C.12/1992/WP .4,
Konaté, Nov. 25, 1992, 5-8.

87cf. Yvonne DondersThe Legal Framework of the Right to Take Part ift@al Life, in HUMAN RIGHTS IN EDUCATION,

SCIENCE AND CULTURE: LEGAL DEVELOPMENTS ANDCHALLENGES 231, 256 (Yvonne Donders & Vladimir Volodin ed3007).

%8 Universal Declaration of Human Rights, art. 27, GRees. 217A(ll), U.N. GAOR, 3d Sess., pt. 1, UDdc. A/810 (1948)
[hereinafter UDHR].

&9 SeeAudrey R. Chapma Human Rights Perspective on Intellectual PropeBgientific Progress, and Access to the Benefits o
Sciencein INTELLECTUAL PROPERTY ANDHUMAN RIGHTS 127,127-68 (1999)available at
http://www.wipo.int/tk/en/hr/paneldiscussion/pagpdf/chapman.pdfiast visited May 01, 2010)..

0 |nternational Covenant on Economic, Social and@altRights, arts. 15(1)(a) and 15(1)@&joptedDec. 16, 1966, S. EXEC.
DOC. D, 95-2, at 18, (1977), 993 U.N.T.S. 3, 9 ffieafter ICESCR].

. Donnelly, & R.E. Howardissessing National Human Rights Performance: A fitieal Framework 10 HuM. RTS. Q.214,
234-35(1988).
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knowledge to members of a society for fulfillmefibther rights’? Both the UDHR and the
ICESCR have hailed the right to education as aduarehtal right for further promotion of
other rights’® Finally, A2K justifies the right to make contriiois to scientific and cultural
knowledge including the IPR and the right to cudtudentification in order to boost
economic and social progre$dPR, as a byproduct of the protection of creatights in
modern society, is presumably consecrated in thelRRs a human right for the first time in
history,”> whereupon an author’s right to “moral and materitérests” in “scientific, literary
or artistic productions” is provided as a fundanaétiberty.”® Later, the right “to benefit from
the protection of the moral and material interesssilting from any scientific, literary or
artistic production of which he is the author” isshrined in the ICESCR.In addition, the
importance of protecting the creation rights ofigashous peoples and their cultural heritage
has also been recogniz€dyhich has led to alternative instruments differfeomn the

classical human rights regimes or IP regirfes.

In this vein, A2K assumes the nature of a typiciddge issue: on the one hand, this
concept links the copyright norms with human rigimsms whose relationship awaits a more
profound study’™ on the other hand, A2K transgress the normativéimes of rights-based
approach into the realm of social governance asit also assume the “transversal character”
used to delineate the nature of cultural rightsclwimot only cover various dimensions of

human rights but also transcend the confines d¥iddal rights®* Indeed, since cultural

2 SeeFons Coomang;ontent and Scope of the Right to Education asmatuRight and Obstacles to Its RealizationrHUMAN
RIGHTS IN EDUCATION, SCIENCE AND CULTURE: LEGAL DEVELOPMENTS ANDCHALLENGES 183, 185-86 (Yvonne Donders &
Vladimir Volodin eds., 2007).

& UDHR, supranote 68, art. 26 (1) and (2). ICESCRipranote 70, arts. 13 (1) and 14.

“ SeeDonderssupranote 67, at 256Cf. alsoWilliam A. SchabasStudy of the Right to Enjoy the Benefits of Sdiergnd
Technological Progress and Its ApplicatipiitsHUMAN RIGHTS IN EDUCATION, SCIENCE AND CULTURE: LEGAL DEVELOPMENTS
AND CHALLENGES 273, 290 (Yvonne Donders & Vladimir Volodin ed2007).

SIAL. STERLING, WORLD COPYRIGHTLAW 48 (3d ed. 2008).

® UDHR, supranote 68, art. 27 (2).

T |CESCR supranote 70, art. 15(1)(c).

8 United Nations Declaration on the Rights of Indiges Peoples, art. 31, UN GA Res. 62/295, Sepld;.

& See, e.g.U.N. Educational, Scientific and Cultural Orgaatian [UNESCQO], Convention on the Protection anonfation of the
Diversity of Cultural Expressions, Oct. 20, 20@8ailable athttp://portal.unesco.org/culture/en/ev.php-

URL ID=11281&URL DO=DO_TOPIC&URL_SECTION=201.htrflast visited May 01, 2010). UNESCO Conventiontfue
Safeguarding of the Intangible Cultural Heritaget.Q7, 2003available at

http://www.unesco.org/culture/ich/index.php?pg=08(ast visited May 01, 2010).

80 see generallyaurence R. Helfetluman Rights and Intellectual Property: Conflict@oexistence? MINN. INTELL. PROP.
Rev. 47 (2003).
8lcy, Donderssupranote 67, at 233-34.
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rights as a collective right can be channeled ¢éofthmework of the R2D which underpins
amelioration of human rights capacities by inteoreatl cooperation, A2K as a means to
implement cultural rights has to be incorporatdd the institutional design to promote
international development policies incumbent ugandtates and the international

community®?

IV.TheLegal Fragmentation Inherent in International Copyright Law through the
Prism of the Linkage Triad

Thus, the provision of the GPG and the demandth&new copyrightable knowledge
goods magnified through the prism of A2K have fodnadinkage triad that profoundly
complicates the fragmented international copyriglsimes concerning the leitmotif of
development, in which sense A2K has internalizedtthditional North-South conflict in the
domain of global knowledge regulation and goverea@n the one hand, the knowledge gap
is exacerbated by the normative deficit due toetkigansionist pursuit of copyright protection
that trumps distributional justice. On the othendhahe unilateral approach of treating
copyrighted works as GPG is immanently flawed fsiinstitutional deficit in catering to the

demands in developing countries.
A. TheNormative Pathology of a Predatory Regime

Under the current international copyright goverregrstipply of the GPG for developing
countries is becoming incrementally difficult dwetlhe need to set standamdsanteto
dampen the public good disposition of ideas ortoreaxpressions in favour of the incentive
to develop private knowledge gootsThe predatory practices of the global IP regimthin
aggregate have moulded the normative pathology aihndalanced supply of knowledge
goods by pre-empting the market monopoly of knogenh the “Second Enclosure
Movement®* Although more attention is being paid to the pasystem with regard to

access to medicines and public health as welllsr oiatural and biological resouré@she

82 DRD, supranote 62, art. 4.

8 SeePaul DavidKoyaanisqatsi in Cyberspace: The Economics of ant“Gf-Balance” Regime of Private Property RightdData
and Informationin INTERNATIONAL PUBLIC GOODS AND TRANSFER OFTECHNOLOGY UNDER AGLOBALIZED INTELLECTUAL
PROPERTYREGIME 81 (Keith E. Maskus & Jerome H. Reichman eds.5200

84 SeeBoyle, supranote 13.

8 carlos M. CorreaCan the TRIPS Agreement Foster Technology Tratsfeeveloping Countriest INTERNATIONAL PUBLIC
GOODS ANDTRANSFER OFTECHNOLOGY UNDER AGLOBALIZED INTELLECTUAL PROPERTYREGIME 227 (Keith E. Maskus &
Jerome H. Reichman eds., 2005). Frederick M. Abidlahaging the Hydra: The Herculean Task of Ensudwgess to Essential
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fortress of copyright remains vulnerable and estthickets of rights that may constitute

obstacles to education and research resofitces.

Traditionally, although the BC provides exceptiafes with regard to free use for
educational purpos¥,such rules hardly guarantee any specific righi2i by developing
countriesper seprimarily for two reasons: first, whereas the B&herally justifies free use
for private purpose defined by sovereign st&td@salso imposes inherent limitation on such
discretionary actions so that any free use shdtidile qualitatively and quantitatively
confined to a narrow scoféwhich falls far beyond the development needs efdiaveloping
countries to transfer knowledge from developed tesand obtain bulk access to
knowledge materials as public goods; second, ththgtBC provides in its permissive
language for such legislative discretion by reléwvaambers, the purposes of exception rules
in developed countries and developing countriedaaigely truncated and the scope, strength
and flexibility of these exceptions may vary widélye to disparate considerations of public
interests in different countries and regions. Simglet holders of such knowledge resources
are frequently situated in developed countriesctigyright protection in those countries
often overwhelmingly buttresses owners of knowledgbout appropriately taking the needs

of developing countries into account.

In order to modify this knowledge imbalance a sedgefforts have been made within
prevailing international copyright regimes in thstldecades to open up specific channels for
universal access to knowledge by developing coemtiio begin with, during the pre-TRIPs
period, the Universal Copyright Convention (U€Uprmalized a competitive regime
featuring an ambiguous protection threshold desidoedeveloping countries. In response
the BC was revised at the Stockholm Conference avitinserted provision incorporating a
protocol which established favourable conditionsdeveloping countries by allowing them

to grant certain compulsory licenses regarding@udhrights protected by the BC. However,

Medicinesin INTERNATIONAL PUBLIC GOODS AND TRANSFER OFTECHNOLOGY UNDER AGLOBALIZED INTELLECTUAL PROPERTY
ReGIME 393 (Keith E. Maskus & Jerome H. Reichman ed€520

8 Ruth L. Okediji,Sustainable Access to Copyrighted Digital InformatiVorks in Developing Countrige INTERNATIONAL
PuBLIC GOODS ANDTRANSFER OFTECHNOLOGY UNDER AGLOBALIZED INTELLECTUAL PROPERTYREGIME 142 (Keith E. Maskus
& Jerome H. Reichman eds., 2005).

87 BC, supranote 50, art. 10 (2).

84. arts. 9 (2), 10, 10bis.

89 RICKETSON & GINSBURG, supranote 47, at 789-90.

% Universal Copyright Convention, done 6 Sept. 195255] 3 U.S.T. 2731, T.I.A.S. No. 3324, 216 U.NéT132 [hereinafter
UCC 1952]; UCQrevised24 July 1971, Paris, 25 U.S.T. 1341, T.l.A.S. R@68 [hereinafter UCC 1971].
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the Stockholm Protocol turned out to be a fiasaorthhthereafter and was soon replaced by
an essentially amended appendix which, despifaéservation of the compulsory license
systems, deliberately created formidable procedueakequisites and imposed Herculean
inconveniences upon those relevant countries. Mereafter the genesis of the WTO the
TRIPS Agreement plays a dominant role in copyragitrdination by providing new guiding
principles and new interpretations of access rikess highlighting the needs of interest
balance while maintaining the traditional copyriglenhealogy. Yet, it only further aggravates
the situation of developing countries which are mmmpelled to accede to a standardized
level of copyright protection ascid pro qudfor their privilege in international tradé.
Finally, what could have rescued the developinghtiies from such stalemate is the post-
TRIPs epoch distinctive of generalized use of diggéchnology which, for instance, helps
disseminate unlimited and costless distributionagies to teachers and students. The
roadblocks are, unfortunately, posed again by aghyidustrial behemoths with encryption
technologies and anti-circumvention measures whiicdourage creators to surround their
unprotectable ideas with electronic fenéeand supplemented by contract law and
generisforms of databases protection that may trump theipinterest of education and

research’

Since the international legal framework that prigss the scope, contents and limits of a
copyright holder is of pivotal importance consiagrihe distribution of information on a
global scale to a large number of potential adé=4she monopolistic position of the
copyright holder that justifies the exclusive powaay ultimately jeopardize the original
purpose of IP laws to provide incentive for tectogidal and literary progres3 Not only

may the individual transcend the boundaries s¢hbyegal framework® but the legislator is

91 JOSEFDREXL, ENTWICKLUNGSMOGLICHKEIT DESURHEBERRECHTS IMRAHMEN DESGATT 715 (1990).

2 see generallfamela Samuelsollapping the Digital Public Domain: Threats and Oppmities, 66 LAW & CONTEMP. PROBS
147 (2003).

3 see generally.H. Reichman & Jonathan FranklRrjvately Legislated Intellectual Property RighBeconciling Freedom of
Contract with Public Good Uses of Informatjd7 U.PA. L. REV. 875 (1999)see alsdNina Elkin-Koren,A Public-Regarding
Approach to Contracting Over Copyrighis EXPANDING THE BOUNDARIES OFINTELLECTUAL PROPERTY. INNOVATION PoLICY
FOR THEKNOWLEDGE SOCIETY 191 (Rochelle Dreyfuss et al. eds., 2001).

94 ¢t Rolf H Weber, Information und Schutz Privater9@ZSR Il 1, 35 (1999).

9 Cf. Robert P. Mergers & Glenn H. Reynold@$ie Proper Scope of the Copyright and Patent Pp@/&HARV. J. ON LEGISLATION
45, 45-48 (2000).

96 SeeWeber,supranote 94, at 171.
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apt to broaden the IP protection under certainvattn®’ Moreover, the manifold
legislations and jurisdictions around the globelfer aggregate the problem of enforceability
with regard to the ownership protection in worlddesinetworks? In a word, the evolution of
a stronger global copyright system tends to endausieorial interests unilaterally and fails to
take crucial public concern into account, which Wdogventually mitigate the capacity of
relevant states to carry out police and welfaretions such as the provision of other public
goods including education and scientific research.

B. Thelnstitutional Deficit of the Redistributive Value of Knowledge Goods

Under the institutional lens, the redistributivéueaof knowledge goods is likewise
relatively unheeded, though it has been embrac&P&3 indispensable to the common
progress of the human socié€fyin terms of neoclassical economics public goods ar
necessitated by the market failure to satisfy aettasic human needs which shall be in turn
accommodated by government regulation in its padicgocial welfaré® However, access
rights in IP regimes have immanently covered upctimaplexity of the redistributive
uncertainties entailed in the welfare dispositibkrmwledge good$ In fact, how to ensure
that the social benefits of recouping momentunctonulative innovation from the current
system are not diluted or offset by the socialso$tdeterring free riders with the relentless
ratcheting up of IP standards constitutes a ctitjoastion which might otherwise adversely

impinge on the provision and distribution of otpeblic goods such as education and

97 SeeRobert P. Mergers & Glenn H. Reynold$ie Proper Scope of the Copyright and Patent Pp@2HaRV. J.ON
LEGISLATION 45, 47 (2000).
%8 SeeWeber,supranote 94, at 173.

9 Seelnternational Task Force on Global Public Goodeebihg Global Challenges: International Cooperaitiotihe National
Interest, Final Report, Stockholm, at 65-69 (20@6gilable at
http://www.cic.nyu.edu/internationalsecurity/dockal%20Challenges%200CT%2010%2006%5B1%5D (aiét visited May

01, 2010).
100

Josef DrexIThe Critical Role of Competition Law in PreserviRgblic Goods in Conflict with Intellectual PropeiRights in
INTERNATIONAL PUBLIC GOODS AND TRANSFER OFTECHNOLOGY UNDER AGLOBALIZED INTELLECTUAL PROPERTYREGIME 709,
713 (Keith E. Maskus & Jerome H. Reichman eds.5200

10 peter M. Gerhart, Distributive Values and Insi@nal Design in the Provision of Global Public Gedd INTERNATIONAL
PuBLIC GOODS ANDTRANSFER OFTECHNOLOGY UNDER AGLOBALIZED INTELLECTUAL PROPERTYREGIME 69, 70-71 (Keith E.

Maskus & Jerome H. Reichman eds., 2005).
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scientific research. In particular, when the imhakis magnified on the global scale, the

stakes will be considerably high&f.

Presumably, by disentangling the unnecessarilgrattaccess to copyrighted works, the
legislator could redefine the GPG and help the modedia like the Internet become an
open marketplace for ideas and business transactiwhile ideas and information should
then be used as a resource and management toalltves the maximization of the value of
processes and transactidfisan open market in the global trade sphere thailglises
knowledge goods shall enable all nations includimage with poor financial and innovative
capacities to benefit from knowledge transfetit is the very vision of even distribution of
sufficient GPG that has bolstered the uniform pitisiuoptimal level of IP protectiof’®
Unfortunately, however, the current paradigm of Gig@ernance fails to accommodate the
needs of access to knowledge in developing cosntiie to the lack of a legitimate and
effective regulatory regime that provides instiagl backup to centralize and distribute all
these global public resources on a uniform scateghvamounts to the “governance gap” on
the international plan¥” While developed countries have always treated kedge in the
form of creative expressions accomplished by thaiionals as their exclusive natural
resources worthy of strong legal protecttShknowledge cartels representing unilateral
pursuit of private interests have manoeuvred inéocentre of IP decision-making with their
poignant lobbying capacities at the domestic 1é08\oreover, these countries have
endeavoured to exert great influence on global reetting in copyright fields and managed
to impose a universally high standard comparabteeéw domestic level upon other nations

as well'* In contrast, developing countries with limited @wation capacities and financial

1025ee generallyoseph StiglitzKnowledge as a Public Gopith GLOBAL PUBLIC GOODS INTERNATIONAL COOPERATION IN THE

21sTCENTURY 308 (Inge Kaul et al. eds., 1999).

103 LAWRENCELESSIG CODE AND OTHER LAWS OFCYBERSPACEL108 (1999).

104 GEORGEB. DELTA & JEFFREYH. MATSUURA, LAW OF THEINTERNET § 5.10 (2000).

105 KEITH E. MASKUS, INTELLECTUAL PROPERTYRIGHTS IN THEGLOBAL ECONOMY 109-42 (2000).

198 pyplic goods may become more global in the effastssupply needs. Keith E. MaskBRggulatory Standards in the WTO:

Comparing Intellectual Property Rights with Competi Policy, Environmental Protection, and Core balStandardsl WORLD
TRADE REV. 135 (2002).

197 Eor this concept, see Volker Rittberger etAlithority in the Global Political Economin AUTHORITY IN THE GLOBAL
PoLITicAL EcoNomy 1, 35 (Volker Rittberger & Martin Nettesheim edz008).

108 Abbott,Protecting First World Assets in the Third Worldtéllectual Property Negotiations in the GATT Maliral
Framework 22 VAND. J. TRANSNAT'L L. 689 (1989).

19g5ee generallBUSAN SELL, PRIVATE POWER, PUBLIC LAW: THE GLOBALIZATION OF INTELLECTUAL PROPERTYRIGHTS (2003).
HOytis argued that by the TRIPS Agreement the itrthlscountries have implemented the legal protectf private sectors

according to their domestic IP standards in a wadd sphereSeePeter-Tobias StolDer Technologietransfein DAS
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resources often claim that the benefits virtuatlgrae to consumers and users in other
countries and postulate that divergent social @oet@mic contingencies must be taken into

consideration if global coordination in knowledge/grnance is to be mad¥.

Considering the liberalisation of the telecommutiaczamarkets which has envisioned a
borderless digital world, it becomes obvious thatlegislator and the competent regulatory
agency in worldwide sphere would have to intervétige control over the essential facility is
exercised in a discriminatory wa¥ The paradox of reconciling the collective action t
franchise social benefits from a refractory glaimarket economy with the same market of
goods that the GATT and the WTO have emancipated ronventionally state-oriented
national economy necessarily calls for a world titusncy to exercise the regulatory
authority over the redistribution of GP&. Legitimate GPG regulation of A2K require the
mandate of governance structure on the global keveééal with conflicting priorities
including copyright protection and human rights @ffective GPG regulation of access to
knowledge presupposes and leverages on the syokdggision making and the prospects of
compliance by relevant stakeholders in reconcidingd realizing their trade interests. This
would require more coherent coordination and coltabon between WIPO, WTO and other

international institutions.

V. The Substance of the L egal Fragmentation under the Lensof A2K and the Possible
Solution under the WIPO Development Agenda

The IP-trade-A2K linkage triad brings some intriggipoints into the domain of
international copyright law. Whilst the imbroglib@ut the fragmentation between human
rights law and trade law betrays a profound systerpazzle among thmvisible college
that same fragmentary structure featuring theioglahip between IP law and human rights
law merely manifests a prima facie phenomenongedouth legal fields had once existed for a

long time without intervening with each other utiié 1990s when it became a burgeoning

INTERNATIONALE RECHT IM NORD-SUD-VERHALTNIS - REFERATE DERJAHRESTAGUNG2003,BERICHTE DERDEUTSCHEN

GESELLSCHAFT FURVOLKERRECHT, Vol. 41, 275, 282 (Werner Meng et al. eds., 2005)

111 geeKeith E. Maskus & Jerome H. Reichmdine Globalization of Private Knowledge Goods arelPhivatization of Global

Public Goodsin INTERNATIONAL PUBLIC GOODS AND TRANSFER OFTECHNOLOGY UNDER AGLOBALIZED INTELLECTUAL

PROPERTYREGIME 3, 9 (Keith E. Maskus & Jerome H. Reichman ed3052.

12 RoOLFH. WEBER, VOM MONOPOL ZUMWETTBEWERB— REGULIERUNG DERKOMMUNIKATIONSMARKTE IM WANDEL 179-81

(1994).

113 seeMaskus & Reichmarsupranote 111, at 15.
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theme both in practice and scholarly writifgsThus, the specious linkage triad has
dramatized a linkage of key factors of a possiblatgn, as the A2K movement thoroughly
diagnoses the contemporary international copyteglitby channelling it to the IP-welfare
recalibration: the crux of the reckless erosiothefwelfare disposition of copyright through
an unrelenting pursuit of trade interests stik lie the predatory nature of the current IP

policy**

As a matter of fact, the BIRP1® the predecessor of WIPO, began to be involvetén t
embryonic mobilization of A2K for the mandate ovdpment led by the UN in the middle
of the twentieth centur}%” However, WIPO’s engagement in such initial develept agenda
was enmeshed in its deterministic cognizance tt@t@mic development merely flowed from
strong IP protection and technology transfer, igrgpthe overall investment environment and
country- or sector-specific contingencies for IFoecement:*® Thus, even under the auspices
of the UN to establish a structure of the New Imé&ional Economic Order to envision A2K
for developing countrie¥;? the concomitant UN actions to concretize suchgesiand its
entrustment of the mission to WIPO overwhelminglyett on the legitimacy of and the
reliance on the maintenance of a strong globay#®es to bruit knowledg&° which, albeit
the underlying need to retool the global IP struetonly consecrated the philanthropic
facilities of developed countries to provide assise to developing countri&s.

Yet, the significance of the new A2K movement amel WIPO Development Agenda as its

progeny shall be reinterpreted in a globalizedtdignilieu. The IP-trade-A2K linkage triad

114 SeeHelfer,supranote 80, at 49-50.

511 the words of the World Bank, “the welfare etfeof stronger and new copyright protection stadslare ambiguousSee

World Bank, Global Economic Prospects: Trade, Reglism and Development 110 (2005).
118 This is the abbreviation of its French name “Buseimternationaux réunis pour la protection de lagpiété intellectuell”. It was
an annexation of the International Office of ther&eUnion and the International Office of the P&iigon. SeeC. MASOUYE,

GUIDE TO THEBERNE CONVENTION FOR THEPROTECTION OFLITERARY AND ARTISTICWORKS 113 (1978).
7 This included a collage of UN resolutions whicllebsed patent protection and economic developiméiné SouthSeeG. A.
Res. 1429 (XIV), U.N.GAOR, ?%Sess., Supp. 16 at 15, U.N.Doc. A/4354, Dec. 5919ee alsds. A. Res. 1713 (XVI),

U.N.GAOR, 14 Sess., Supp. 17 at 20, U.N.Doc. A/5100, Dec. 2611
18 geeRuth L. Okediji,History Lessons for the WIPO Development Ageimd@HE DEVELOPMENT AGENDA: GLOBAL

INTELLECTUAL PROPERTY ANDDEVELOPING COUNTRIES 137, 144-48 (Neil Weinstock Netanel, ed., 2009).

119 peclaration on the Establishment of a New Intéoma Economic Order, G. A. Res. 3201, U. N. GA(B]QSpeciaI Sess., Supp.
No. 1, UN Doc. A/9559, May 1, 1974.

120 5ch was the modality reflected by the plan oibastof the UNSeeGeneral Assembly, Resolution 3202 (S-VI)-Progranoe
Action on the Establishment of a New InternatidBebnomic Order, May1, 1974, UN Doc. A/RES/S-6/3202.

121 Eor a detailed interpretation of the said UN acptan, see Okedijsupranote 118, at 149-52.
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as delineated above has conjured up the questitimedegal fragmentation in a world of
copyright multi-multilateralism: how to restructuaed re-coordinate the normative and the
institutional complexities deriving from the tradinal and the new IP treaty law, the fledgling
global trade regime, and the awakening call of hunghts? The Development Agenda has
outlined six broad aspects of future programmesiforty-five recommendation$? among
which the normative and the institutional flexibés under the backdrop of facilitating A2K

in developing countries have been extensively adaiek These policy instruments shall serve

as an antidote to the quandary of legal fragmemtati international copyright system.

A2K in the cultural dimension of the R2D underseotige responsibility of the states and
the international community to cooperate in faatliig development-friendlier normative and
institutional mechanism in current knowledge goasce. In the past decades, relentless
efforts towards amelioration of A2K in the develogiworld have yielded certain fruits in
international IP law fields, especially with regaodpatent law? In tandem with the legal
developments in the WTO, the WIPO Development Agesyinbolizes the reversionary
trend to combine IP and social welfare in politicabrdination and collective actions for the
purpose of optimizing the effects of IP on develepirin the majority of member stat&s,
thus nesting and carving out the blueprint for pmeduture reforms of international

copyright law.

Indeed, the normative pathologies and the institati deficit embedded in the
contemporary copyright doctrines as diagnosed ahave manifested the need to invigorate
WIPO'’s current mandate in global knowledge goveceanith new ideologies of A2K
particularly regarding the norm-setting and theiingonal flexibilities. On the one hand, by
exploring the normative flexibilities of the curtezopyrightacquisto overcome the
systematic market failure where traditional coplgticegimes were predominant, global
copyright norm-setting activities could encompdmsinterests of a hybrid spectrum of actors
representing the wide public (including but notfooed to developing countries) at large
seeking access to benefit future creation. On therdnand, by endorsing the institutional
flexibilities to alter the polarization of negotiag partners, developed countries would no
longer play the charitable role of supplying glokabwledge goods to developing countries

122 WIPO, The 45 Agreed Recommendations under the IDerent Agendaavailable athttp://www.wipo.int/ip-

development/en/agenda/recommendations.ifmst visited May 1, 2010).
123 5eeDoha WTO Ministerial 2001, Declaration on the TRIRgreement and Public Health, Nov. 14, 2001, WT&2.DWT/MIN

(01)/DEC/2, 41 I.L.M. 755 (2002).
124

See generallkapzynskisupranote 11.
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as the passive beneficiaries of knowledge econbumyboth state groups shall be submersed

in reconstructing the global copyright milieu totigite its current predatory nature.

Certainly, the fragmentary structure of the intéioral copyright legal terrains is deeply
entrenched in the fragmented structure of the matigwnal law characteristic of the “volatility
of international law™?® but its shadow can still serve to provide somesin evaluations of
possible future reforms of the international coglgtilaw. The WIPO Development Agenda
establishes the legal conjunction between the re@goh composed of the traditional
international copyright law and the world trade lamd the human rights law by imbibing the
factor of A2K and calling for more coherence inmative and institutional cooperation.
Thus, the WIPO Development Agenda shall not baddesimply as assuming an adjunct or
peripheral status among the manifold WIPO documeatésing to copyright and IP at large,

but as a guideline reflexive of the central legagfnentation.
VI.Conclusion

The normative and the institutional fragmentatiénifferent law fields have depicted the
fundamental architecture of the modern internatitava. The theme of legal fragmentation
helps to better capture the contours of the conteamp international copyright law with its
heterogeneous relevance in IP, trade and humats g, especially as the recent A2K
movement, in sharp contrast to its embryonic famphatically crystallizes the normative
pathologies and the institutional deficits of tlopgright regime, not simply by resurrecting
an old theme of interest balance, but by accemtgalie significance of a fundamental rights-
based approach. The consequence of this intertirsniyp infiltration has been codified in the
WIPO Development Agenda which shall serve as th@efjne in restructuring the normative
and the institutional aspects of the copyright &saprescribed by the efforts to

constitutionalize the international law at large.

125 5eeW Michael ReismarDn the Causes of Uncertainty and Volatility in nigional Law in THE SHIFTING ALLOCATION OF

AUTHORITY IN INTERNATIONAL LAW 33 (Tomer Broude & Yuval Shany eds., 2008).

23



