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HokymeHm nodzomoeneH Cekpemapuamom

BBEAEHWE

1. Ha cBoew gBaguaTon ceccum, coctosBluenca 27—31 anBapsa 2014 r., NoCTOAHHbIN
komuTeT no nateHTHomy npasy (IMKIMIM) pewwnn, 4To B cBA3K € TeMon «OrpaHnU4eHns n
NCKNIOYEHUA N3 NaTEHTHLIX NpaB» CekpeTapmat NogrotToBUT, B YHAaCTHOCTU, AOKYMEHT,
OCHOBaHHbIN Ha MaTepuanax, Nony4YeHHbIX OT roCyAapCTB-4YIeHOB, O TOM, Kak uc4HepnaHue
NaTeHTHbIX MPaB peanu3yeTcs B UX CTpaHax Uinmn permoHanbHbIX cuctemax, 6e3 oueHkn
3pbdheKkTMBHOCTH 3TOro npouecca. [OKyMeHT JOIDKEH Takke OXBaTbiBaTb NpaKkTUyeckne
npobnemsl, C KOTOPbIMU CTaNKMBAKTCA rOCYAapCTBa-YreHbl B UX peanusauum.

2.  CoOTBETCTBEHHO, B HACTOALLEM AOKYMEHTE COAEPXKUTCA MHADOPMaLMS O TOM, KaK B
rocygapcrBax-yneHax peanuaytoTcsa UCKIIOYEHUSA U/Unu orpaHnYeHns, OTHOCALLMECS K
ncyepnaHunio naTteHTHblX NpaB. OH cOCTOUT U3 Tpex pa3genos: (i) uenu rocyaapCTBeHHOM
NoNUTUKN, NpedycmaTpusatoLLen uckrodenune; (i) npumeHMMoe 3akoHO4aTeNbCTBO U chepa
oxBata uckntodeHus; u (i) npobnembl B peanusaumn. [JOKYMEHT MMEET LUenbio AaTb
BCEOOBLEMMIOLWMIN U CpaBHUTENbHBIN 0630p peanu3aunmn 3TOro UCKMYEHUsT COrnacHo
NPUMEHMMOMY 3aKOHOL4ATENbCTBY rocyaapcTB-ynieHoB. Cchifika genaeTcs Ha BOMPOCHUK Mo
OrpaHMYEHUsAM M UCKIOYEHMAM N3 NATEHTHbLIX MPaB U Ha NepBOHaYarbHbIe OTBETHI,
NpeAcTaBeHHble rocyaapCTBaMu-4rieHaMn U permoHanbHbIM NaTeHTHbIM BE4OMCTBOM B LiENSax
YTOYHEHMS cdepbl AENCTBUA UCKMIOYEHNS B TOW UM MHOW KOHKPETHOWN topucankumm (cm. Beb-
canTt anekTpoHHoro dopyma MKIM no agpecy: http://mwww.wipo.int/scp/en/exceptions/).

3. Hwxecnepgywlume rocygapcrea-yneHsbl ykasanu, 4to nx npuMeHMMoe 3akoHo4aTenbCTBO
npegycMaTpuBaeT UCKIIOYEHUS U/ OrpaHUYEeHNs, OTHOCSLLMECH K UCHEPNaHWMIO NaTeHTHbIX
npas: Andanus, Amkup, ApreHtnHa, ApmeHus, ABcTpanusd, ABctpusi, AsepbarigxaH, benapycs,
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bytaH, bonuneusa (MHoroHaumnoHansHoe "ocyaapcTso), bocHus n MepuerosuHa, bonrapus,
Bbypkuna-®aco, bpasunus, Kanaga, Yunun, Kutan, Kocta-Puka, Xopeatus, Kunp, Yewckas
Pecnybnuka, Janus, JlomnHnkaHckas Pecnybnuka, CanbBagop, PvHnsaHans, OpaHuus,
Fambus, pyausa, N'epmanus, Npeums, MNoHagypac, Benrpusa, ngusa, Uspaune, UTanua, AnoHuns,
WNopaanuga, Kenng, Nlateus, Jlintea, Magarackap, Maspukuin, Mekcuka, Mapokko, HugepnaHgp!,
Hoeas 3enangus, Hopeerna, OmaH, MNakuctaH, MNepy, dununnuuel, MNonbwa, MopTyranus,
Pecny6nuka Kopes, Pecnybnuka Mongosa, PymbiHus, Poccuiickas ®enepaumsi, CaH-Tome n
MpuHcunu, Cepbus, Cnosakus, KOxHas Adpuka, icnanus, Wpwu-anka, CygaHx, Weeuus,
Weenuapwusa, TagkuknctaH, Tannang, Typuus, Yranga, YkpanHa, CoeanHeHHoe KoponeBscTeo,
O6'beLI,I/IHelHHaFI Pecnybnuka Tan3aHus, CoeanHeHHble LTaTtel AMepukn, BbeTHam n 3umbatbee
(BCero 76)".

LIENY TOCYAAPCTBEHHOW MONMUTUKW, MPEQYCMATPUBAIOLLEN MCKMKOYEHWE

4, MHoruin rocyaapcTea-4neHbl Nog4YepPKHYIN CBSI3aHHbIN ¢ 6anaHCcMpoBaHNEM acnekT
ncyepnaHus NnaTeHTHbIX NpaB.” Hanpumep, Luenb rocyaapCTBEHHOW MONMUTUKN,
npegycMmaTpuBaloLLen ncyepnaHne naTeHTHbIX NpaB, 3aKnYaeTcs B «40CTMKEHUN
Hagnexaulero 6anaHca npae» (CoeanHeHHble LUTaTtel AMepukn), «obecneveHnn 6anaHca
mexay Bnagensuem npas C n notpebutenem» (bytaH) n «yCTaHOBNEHUM OrPaHUYEHNIA Ha
OCYyLLEeCTBIEHNe NpaB NPOMbILLIIEHHON COBCTBEHHOCTN B LEeNsixX AoCTMKeHMs 6anaHca B
cucTeMe N CTUMYNUMPOBAaHNA KOHKYpeHUun» (Ymnn). AHanornyHbiM obpasom, Bo BbeTHame
Lenb COCTOUT B «ANBEPCUPUKALIMM UCTOYHUKOB TOBAPOB MO KOHKYPEHTOCMOCOOHbLIM LieHam»; B
WcnaHnm oHa cocTouT B «HeaonyLeHny Toro, 4Tobbl Bnagenew, nateHTa ucnosnb3osan cBoe
NpaBo Ha orpaHuyeHne nocrneayroLllero cobita oxpaHaeMblx u3genui onsa cobnogeHns
NPeAnMCaHHON LieHbl NN UHBIX MONTOXXEHUI, OrPaHNYMBaIOLLMX CBOBOAHYO KOHKYPEHLMIOY.
Kpome Toro, HEKOTOpbIE FOCYyAapCcTBa-UneHbl CCbiNanunch Ha oxpaHy® unu 6naro
notpebutenen®.

5.  TNonutnyeckas uenb, KOTOPON AOBMBAKOTCA MHOTME rocyaapcTBa-YreHbl, UMeeT
OTHOLLIEHME K YMPOLLEHNIO NpoLieayp Toproenn®. Hanpumep, B oTBeTe PyMbIHMM CKa3aHo, 4To
Lenb 3aKknivaeTcs B «MHTepecax cBO6OOHOro ABMKEHUSA TOBApOB 1 TOproenu». B oTeeTe
CoeguHeHHoro KoponescTtBa 06bACHAETCA, YTO Lienb rocy4apCTBEHHOW NOMUTUKN COCTOUT B
«BGanaHcnpoBaHuM NpaB nateHToobnagarenen co ceobonon Toproenu». B oTBeTe Poccuinckon
denepaumm oTMeYaeTcs, YTO «OCHOBY NOMOXEHUst 06 ncyepnaHum naTeHTHbIX Npas |[...]
cocTtaBnseT naea obxoaa UCKyCCTBEHHbIX BapbepoB Ha NyTn cBOHOAHON TOProBruv, KOTopble
MOryT BO3[ABUraTbCs BNagenbLlamu CKNIoYNTENbHbIX NpaBy. Llenb rocygapcTBeHHOM
NONUTUKK, 3asiBNeHHas B otBeTe ®paHumm, COCTOUT B TOM, YTOObI «peanu3aunsi npasa Ha
naTeHTbl orpaHuyMBanacb BO MM cBO60AHOro obpalleHns ToBapoB Ha TeppuUTopum
EBponenckoro cotosa (EC)». AHanormyHbiM o6pa3om, Apyrue rocygapcraa-yneHbl OTMETUNN,
YTO NPUMEHNMBIN PEXMM MCHEPNaHUs OTpaXKaeT Mx UneHcTeo B Esponeiickom cowose®. B
cBoeMm oTBeTe LUBeriLapns oTMeTuna, YTo «Lefb UCKITIYEHNS COCTOUT B NIMKBUOALNN
MOHOMNOMNWNM Ha UMMOPT 3anaTEeHTOBaHHbIX M3AEeNui B Ka4ecTBe TOBapOB, NpogaBaeMbIX B
EBponenckom aKOHOMUYECKOM NPOCTPAHCTBEY.

B cBoem oTBeTe EBpasumiickoe naTeHTHOE BEAOMCTBO 3asiBUIO, YTO NpasBuia OTHOCUTENBLHO ncyepnaHus
yCTaHaBNMBaKTCA B COOTBETCTBUM C NMOMOXEHUSMU HALMOHANbHbLIX 3aKOHOB ero [lJoroBapusatoLLnxcst
rocynapcTs.

Cwm., Hanpumep, oTeeTbl ABcTpanuu, Bytana, Ynnn, Kennn, Cygana n CoeanHeHHbix LLtaTtoB AMepuku.

Cwm. oteeT Wpwu-JlaHkn.

Cwm. otBeT 3nmbabse.

Cwm., Hanpumep, oteeTbl Kunpa, OaHuu, $parHummn, Nepmanun, Utanun, Mekcnkun, Huaepnangos, MopTyranuu,
PymbiHun 1 LLBeumn.

Cwm., Hanpumep, oTeeTbl Yeluckon Pecnybnuku, BeHrpun u Jlateun.
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6. HekoTopble rocygapcTBa-ysieHbl CCbiNanncb Ha MHTEpeChl rocyaapcTea unm obLLecTsa,
Kak, Hanpumep, «rocygapcTBeHHble nHTepeckl» (KOxxHan Adpuka), «MCNonb3oBaHME NaTeHTa,
MOCKOJIbKY OH HaxoauTcH B ccpepe obLLECTBEHHOrO AOCTOSHUS, A1t OOMEHa 3HAHUSIMU K
OnbITOM M ANSA akTMBM3aumm uccriegosaHui B ccoepe HNOKP» (Mopaanus),
«3anHTEpPECOBaHHOCTbL 0bLLecTBa B TOM, YTOObI NPaBOBbIE CAENKM ObINIM SCHBIMA 1
HecoMHeHHbIMKY (Cepbus) n «obecneyeHne NOCTaBKM IEKAPCTBEHHbIX MPenapaToBy
(Monbwa). AHanormyHbiM 06pa3om, B 0TBETE [Py3nn 0TMEYaeTCs, YTO PEXNM UcdHepnaHns
«onpaBAaH B COOTBETCTBMM C 3KOHOMUYECKUMN, MEONKO-CAHNTAPHBIMU N COLManbHbIMK
coobpakeHuamMu cTpaHbl». Pecnybnuka Mongosa otmeTuna, YTo uernb BKYvaeT
«pacnpocTpaHeHne nHdopmMaunn o 3anateHToBaHHOM nsgenuun». B oTBeTe NHamm ckasaHo,
YTO LeNb 3aKnyaeTcsa B TOM, YTOObI «MO3BONNTL BBO3UTb B CTPAHy 3anaTeHTOBaHHbIE
N30enusi ¢ TeX PbIHKOB, HA KOTOPbIE TakMe U3genuns nonanu 4oSMKHbIM 06pa3om
CaHKUMOHMPOBAHHBLIM MyTEMY.

7. B otBete CanbBagopa ykasaHo, Y4TO «Brnagerney He MOXeT OCYyLLEeCTBNATL NPaBo Ha
n3obpeTeHne 6eccpouHo». Ccbinasicb Ha BO3HarpaXkaeHue ans nateHtoobnagarens,
Benapycb oTmMeTuna, 4YTO Lenb COCTOUT B TOM, Y4TOObI «UCKINIOYUTL HECMpaBEANNBOE
NOBTOPHOE BO3HarpaxaeHve 3a UCnonb3oBaHne Toro xe n3obpeteHusa», a KaHaga otmeTtuna,
4YTO «NaTeHToobnagarTenb NOMy4Ynst KOMMNEHCAUMIO 3a NPOAaXY NPeAMeTa Ha YCINOBUSIX, Ha
KOTOpble cornacuncsa nateHToobnagartensy.

NPUMEHNUMOE 3AKOHOOATENBCTBO N COEPA OXBATA UCKITKOYEHNA

8. OtBeThl, nony4yeHHble OT rocyaapcTB-4yieHOB, MOXXHO I'IpI/I6J'II/I3I/ITeJ'IbHO pa36VITb Ha NATb
TUNOB:

HaunoHanbHbI pexnm ncyepnaHus 27 oTBETOB
MexxgyHapoOHbIn pexmmMm ncyepnaHms 19
PervoHanbHbIN pexnm ncdepnaHums 22

B npuHUune, HauMOHaNbHbIA PEXMUM UCHEPNAHUS; B 3

onpegeneHHbIX ciydasax MOXeT NPUMEeHATbCA Mem,quapO/J,an?l

. | pexum ncuepnaHus
CmMellaHHbIn

B npuHUUNe, pernoHanbHbIN PEXUM ncyepnaHms; B 1
onpegeneHHbIX Cry4asx MOXeT NPUMEHATLCA HaLMOHAIbHbIN
NN MeXxayHapoaHbIA PEXUM ucyepnaHus

HeonpeaeneHHo 4

BonbLIMHCTBO rocynapcTB-YNeHoB, YkasaBLUmMX, YTO MX MPUMEHUMOE 3aKOHOAaTENLCTBO
perynupyeT ncdepnaHue naTeHTHbIX Npae, NPeaycMaTpMBaloT KOHKPETHOE YCTaHOBIIEHHOE
3aKOHOM UckntoyeHne. OOHaKO B HEKOTOPbIX rOCYyAapCTBax-4neHax 370 UCKIYeHne
npeaycmaTpuBaeTcs Ha OCHOBaHMM NpeLeaeHTHOro npasa.

HaumoHanbHbIN peXxXnm ncyepnaHus

9. B HeKkoTOpbIX rocygapcTBax-yneHax HaumoHarnbHoe 3aKOHOAaTeNbCTBO
npegycmaTtpuBaeT, YTo npasa, NpeaocTaBnsieMble NaTEHTOM, HE PacrpPOCTPaHSATCS Ha
AENCTBUSA B OTHOLLEHUWN U3OENUIA, KOTOpbIEe Obinv BbiNyLLEHbI HA PbIHOK BrlafenbLeM naTeHTa

OTMK rocyaapcTBammn-unieHamm snstoTcs: Asctpanus, KaHaga, AnoHusa n CoeanHeHHble LLtaTel AMepukm.
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WA C ero cornacus, Y4To noapasyMeBaeT NPUHATME HALMOHANBLHOIO pexuma ncyepnanms®.
Bpasunbckoe 3akoHoAaTensCTBO  NpeaycMaTpUBaET, YTO BbINYCK M3AENNA Ha OTEYECTBEHHbIN
PbIHOK [OSKEH OCYLLECTBNSATLCA «HEMOCPEACTBEHHO» NaTeHToobnagarenem unm ¢ ero
cornacusi. B 3akoHax CanbBagopa, Magarackapa u TamkukuctaHa roBOpuTCs, 4To
ncyepnaHne NPUMEHSIETCA Nocne TOro, Kak M3aenue «nocTynumo Ha 3aKOHHbLIX OCHOBaHMAX Ha
PLIHOK», «MPaBOMEPHO NPoAaeTCs B CTpaHe» UMK «BbiMyLLEHO B KOMMEPYECKoe
MCMONb30BaHVE Ha 3aKOHHO OCHOBE», COOTBETCTBEHHO. ™

10. Bonpoc o0 HaunoHanbHOM peXxume ncHeprnaHusi He paccMaTpuBaeTCs B CTaTyTHOM npaBe
HEKOTOpPbIX rOCy4apCTB-YNIEHOB — OH CKOpEee pellaeTcsl Ha OCHOBE NpeLeaeHTHOro npaea.
KaHaga umeeT OOKTpUHY noapasymMmeBaeMoit NIMLEH3NM, O3HAYaloLLYyto, YTO, Koraa
naTeHTooGNagaTenb NpPoAaeT 3anaTeHToBaHHOe nu3aenuve (Mnu nsgenve, Co3gaHHoe B CUny
naTeHTa Ha npouecc), nokynaTenb npuobpeTaeT NULEH3NIO HA UCNONb30BaHWE U NPOAAXY
3TOro U3genusi, n Bce nocrneayroLme nokynaTeny nony4vatoT Takyto xe nuueHsuo. B
KaHaZCKoM NpeLlefeHTHOM NpaBe YCTaHOBMEHO, YTO, ecnn nateHToobnagartens npogaet
3anaTeHTOBaHHbIV NpeaMeT, KOTOPbIA OH NPOU3BEN, OH NepeaaeT BnageHvue 3TuM npegmMeTom
nokynartento. 3OTO 03HAYaeT, YTO OTHbIHE NaTeHTooGnaaaTens 6onee He UMEET HUKAKOro
npaBa B OTHOLLEHUM 3TOro NpeameTa, NpUHaanexalero Tenepb NokynaTento, KOTopbI B
kayecTBe HOBOro Brajesbla MMeeT UCKNoYnTenbHoe npaso obnaaaTtb MM, UCNOb30BaTh €ro,
MONb30BaTLCA UM, YHUUTOXATb UM OTUYXAaTb ero»™.

11. B CoeguHeHHbIx LUTatax AMepukn npeueaeHTHOE NpaBo, onpeaensolee pexnm
ncyepnaHuns npae, rnacuT, YTo, «koraa nateHToobnagarens unu NUUo, NMetoLLee ero npaea,
npogaeT MexaHn3m UM MHCTPYMEHT, eANHCTBEHHas! LLEHHOCTb KOTOPOro COCTOUT B €ro
MCNONb30BaHWM, OH MOMy4aeT KOMMEHCcaLUMIo 3a ero UCrnosib3oBaHNe N OH paccTaeTcs C NPaBoM
OrpaHN4MBaTh €ro MCnonb30BaHne»™?. HecaHKUMOHMPOBaHHbLI BBO3 B CoeanHeHHble LLTaThbi
AMepuKn 3anaTeHTOBaHHOIO YCTPONCTBA, KOTOPOE NpoAaBanoch 3a npeaenamMmu CTpaHbl, He
3aLUMLLAETCA OT HapYLLEHUs JOKTPUHBI MCHEepnaHus npaea Ha naTeHT .

12. B oTtBeTe ABCTpanuu oTMeYaeTCcsl, 4TO, XOTS aBCTPanMNCKMiA 3aKOH O NaTeHTax
KOHKPETHO He KacaeTcsi 3TOro Bonpoca, a npeuefeHTHoe npaBo sBnsaeTcs HeboraTtbim,
HaLMOHarnbHbIN PEXUM UCHEpNaHus, Kak NpeacTaBnseTcs, NPUMEHAETCS K naTeHTaMm, «ecnm
TONbKO BriageneL naTteHTa He yCTaHOBWI AOrOBOPHbIE OrpaHNYeHus B OTHOLLEHUN 0BpaTHOro».
OTOT NPUHLMN SBNSAETCH YaCTbIO CYLLIECTBYIOLEro aBCTPariMMcKoro 3akoHoAaTenbCcTea, C TeM
YTOYHEHMEM, YTO BBO3 3anaTeHTOBAHHOIo NpeameTa, nyweHHoro B obpalleHue 3a npegenamu
ABCTpanuu, aBcTpanuickum nateHtoobnagarenem 6yaget HapyLeHVeM, ecrnv B TO Bpems,
korga aToT npeameT 6bin Bnepsble NyLleH B obpalleHve, naTeHToobnaaarterns orosopun B
KayeCcTBe KOHKPETHOro YCNoBus TO, YTO OH He ByaeT BBO3UTbCA B ABcTpanuio. O6Lmi
nNpaBoBOW NPUHLNM, NPUMEHSEMbIN B ABCTpanuu, 3aknoyaeTcs B TOM, YTO HapyLLUeHneM npasa
Ha MaTeHT He ABMNSETCS TO, YTO MoKynaTernb NoNb3yeTCs UM pacnopsiXaeTcs UM Tak, Kak
noKynaTesnto Xo4eTcs, ecrnv Nokynka bbina copepLieHa NocpecTBOM paspeLleHHON Npoaaxm
npeameta. B uernom npogaxa nsgenus aenaetcsa oakTtopoM, NPUBOASLLUM B AENCTBME PEXUM
ncyepnaHus. B oTBeTe ABCTpanum Takke COAEPXUTCS CCbifika Ha ee 0653aTenbLCTBO B

Hanpumep, Anbanusi, Benapycs, byTtaH, BocHust u MepuerosuHa, Bpasunus, Xopeatusi, Canbagop, Mambus,
Maparackap, Mapokko, Pecnybnuka MongoBa, Poccuiickas ®epepaums, Can-Tome u MpuHcunu, Cepbus,
CyaaH, TapxukuctaH, Typums, YraHga u TaH3aHus.

Ctatbs 43, nyHkT IV, 3akoHa Ne 9.279 o1 14 mas 1996 r.

Cratbs 116(d) 3akoHa CanbBagopa 06 MHTennekTyanbHon cobcTBeHHOCTY; cTaThsa 30.2. Ykasa Ne 89-019,
yCTaHaBNMBAIOLLIEr0 Mepbl N0 OXpaHe UHTennekTyanbHom cobcTBeHHoCTM (0T 31 utons 1989 r.),
Magarackapa; n ctatbs 30 3akoHa Pecny6nuvkm TagkukmctaH « O6 n3obpeTeHnsx».

H Eli Lilly and Co. v. Apotex Inc., [1998] 2 S.C.R. 129.

2 Adams v. Burke, 84 U.S. 453 (1873).

13 Fuijifilm Corp v. Benun, 605 F.3d 1366, 1371-72 (Fed. Cir. 2010).
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COOTBETCTBMM C COrnalleHnsiMm o cBO6OHOWM TOProene, TakMmmn Kak cornawieHme o csoboaHom
Toprosne mexay Asctpanueit n CoegmHeHHbiMu Ltatamn Amepuku (ctatbst 17.9.4).%

13. B SAnNoHWM B COOTBETCTBUM C pelueHneM BepxoBHOro cyaa cTpaHbl™® npuMeHseTcs
AOKTPUHA HaLMOHaNbHOro pexunma ncyepnaHus. YTto kacaeTtcs «nepegayun npas Ha
3anaTeHToBaHHbIe U34enusa 3arpaHuueny, To BepxoBHbIM cyd NOCTAHOBWI, YTO «B Crny4ae,
korga nateHToobnagartens B ANOHUM UK NULO, CHMTAKOLEECA paBHbIM eMy, nepeaan npasa
Ha 3anaTeHTOBaHHOe M3fenue 3arpaHuLein, 3To JOMKHO paccMaTpuBaThCA Kak To, YTO
obnapatento npaBa Ha NaTeHT He pa3peLUeHo OCYLLEeCTBNATb ero/ee NpaBo Ha NaTeHT B
AnoHMK, ecnu TonNbKO B OTHOLLEHMM NPaBONPEEMHMKA MeXay naTeHToobnagarenem m
NpaBoONpPeEeMHUKOM He Obino 3aKknto4YeHo CornalleHne 0 TOM, YTO paroHbl AN NPOLAAKM UMK
NCNONb30BaHWS 3anaTeHTOBaHHOMO U3AENUsa UCKNIoYatoT ANOHUIO, @ B OTHOLLEHUN TPeTben
CTOPOHBbI, KOTOPOW NPaBONPEEMHNKOM 1 nocriegyowmm npuobpetartenem 66110 nepegaHo
NpaBo Ha 3anaTeHTOBaHHOE u3genue, He ObiNo 3aKMNYeHO yKazaHHOe Bbille cornalleHme
MeXay NPaBOMNPEEMHUKOM M YKa3aHHOW TPETbLEWN CTOPOHON U npuobpeTtaTtenem, n aTo
KOHKPETHO yKa3aHO Ha 3anaTeHTOBaHHOM U3aenumy.

14. B otBeTe Poccuiickon ®eaepaumm cooepKMTcs Cebifika Ha NPUMeHeHne HoOpMbl 00
ncyepnaHumM K nateHTam Ha npouecchbl. B COOTBETCTBMM C NOCTAHOBMNEHNEM €€
KoHcTuTyumoHHoro cyaa'®, oTmetna oHa, «ykasaHHOe B OCnapyBaeMOii HOpMe OrpaHNyeHne
pacnpocTPaHSIeTCH TOMbKO Ha Te 3anaTeHTOBaHHbIE 0OBLEKTLI NPOMbILLIIEHHOW COOCTBEHHOCTH,
KOTOpbIE MMEIOT BELLHYIO hOPMY, N HE OXBATbIBAET UCKITIOYMTENbHbIE NpaBa
nateHToobnagarenen B OTHOLLEHUN 3aNaTEHTOBAHHbIX B KA4eCTBE N300peTEeHMIn CNOCOBO0B.
TeM He MeHee, eCcTb onpedefieHHbIe YCNOBUS, MPU KOTOPLIX NPaBo Ha 3anaTeHTOBaHHbIN
cnoco®, Korga OH UCMoNb3yeTCca BMECTE C KakKMM-TO YCTPOMCTBOM, TaKKe UCHEPMbIBAETCS, HO
TONbKO KOrga 3ToT cnocob NpUMeEHSIETCA BMECTE C Yka3aHHbIM YCTPOMCTBOM, NpaBa Ha
KOTOpble yXXe ucyepnaHoi.

MexayHapoaHbI peXumM ncyepnaHms

15. B HauuoHanbHOM 3akoHO4ATENbCTBE HEKOTOPbLIX FOCY4apPCTB-4YIEHOB rOBOPUTCS, B
obuwem nnaHe, 4YTO NpaBsa, NpPeaoCTaBsiEMble NATEHTOM, HE pacnpPOCTPaHAITCS Ha AEUCTBUS B
OTHOLUEHUWN NU3OEenNni, KOTOopble ObINM BbIMYLLIEHBI HA PLIHOK «B NOOON CTpaHe» BragenbLem
naTeHTa Unn ¢ ero cornacusi, YTo nogpasyMeBaeT NPUHATUE MEXAYHAPOAHOro pexunma
ncyepnaHua®’. B HeKOTOpbIX rocyaapCTBax-uneHax™ u3aenum 4omKHO BbiTb «Ha 3aKOHHbIX
OCHOBaHMSIX» BbIMYLLEHO U NPeACTaBeHo Ha PbIHOK. Kak aBcTByeT n3 otBeTa ApreHTuHbI,
«mn3genve paccMaTpuBaeTCcs Kak BbiMyLLEHHOE Ha 3aKOHHbIX OCHOBaHUSAX Ha PbIHOK, Koraa
obnagaTenb nMUeH3nn, KOTOPOMY paspeLLEeHO NpogaBaTth ero B CTpaHe, A0oKa3bIBaET, YTo 3TO
ObIN0 paspelleHo eMy BragenbuemM nateHTa B CTpaHe NpnuobpeTeHns nnm TpeTben CTOPOHON,
KOTOPOW paspeLLeHo NyckaTb U3genue B Nnpogaxy». AHanornyHbiM ob6pasom, B YKpanHe «nyck
n3genusi, NPoM3BeeHHOro NyTeM NCMNOb30BaHMS 3anaTeHTOBAHHOIO M300bpeTeHuns (NonesHom
mMogenu), B Kommep4eckmn o6opoT nobbiM nmMuom, npuobpeTuinm nagenve 6e3 HapyLleHns
npaB BnagenbLa nateHTay, BBOOUT B AEUCTBUE MEXAYHAPOOHbIV pexuM ncyepnanusa. dpasa
«npuobpeTwnm nsgenue 6e3 HapyLleHnst NpaB BnagenbLa naTeHTa» NPUMEHSETCS K Criyqasm,
Korga nsgenue obino «Npov3BeneHo BriagenbLem naTteHTa n/unu nyweHo B KOMMEPYECKUI

14 «Kaxgasa ctopoHa npeaycmMmaTtpuBaeT, YTO UCKNKYUTENTbHOE NpaBo nateHToobnagatens He aonyckaTtb

nuMnopTa 3anaTeHTOBaHHOIO M3Oenus Unu u3genusi, NPoM3BeaeHHOro NocpPeacTBOM 3arnaTeHTOBaHHOMO
npouecca, 6e3 cornacusi nateHToobnagartens He orpaHMYMBaETCs NPOAAXeN UNK pacnpocTpaHeHNeM 3Toro
n3genvs 3a npegenamu ee TeppuTopun, No KpamHe Mmepe Toraa, Korga nateHToobnagaTtens yCTaHOBUI
OrpaHMYeHnst Ha UMMOPT MNOCPEACTBOM KOHTPAKTa MUIN UHBIMU CPeaCcTBaAMMY.

Peluenne TpeTben manow konnermm BepxoeHoro cyaa ot 1 uons 1997 r. (BBS Supreme Court case).
Onpepenerne KoHcTutyumoHHoro cyaa Poccuiickon ®epepaumm ot 16 oktabpsa 2001 r., Ne 211-0.
Hanpumep, ApreHTuHa, ApMmeHusi, pewleHne 486 AHackoro coobulectsa, Yunu, Kocta-Puka, [JoMyHUKkaHckast
Pecny6nuka, Kenusi, MaBpukuii, MNakuctaH n BoeTHam.

Hanpumep, ApreHTuHa, Apmenusi, Ynnu, JomuHukaHckas Pecny6nuvka n BbeTHam.

15
16
17
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o0opoT BnagensuemM naTeHTa Unm UHbIM NNLOM, UMEKLLMM crieumarnbHOe paspeLleHne
(NMuueHsunio) BNagenbua naTteHTay.

16. B pewweHun Ne 486 AHackoro coobuiectBa roBOpUTCS, YTO MCHEpnaHMe NPUMEHSIETCA K
npeameTy, «MyLeHOo B TOProsmto Bragernbuem Unu nHbiM nNuuom, MMeLwmMM paspeLueHue ot
npasoobnagaTtens UM aKOHOMUYeCKMe CBA3N C BnagenbLueM nateHTa». Cuutaetcs, 4To
«3KOHOMUYECKMNE CBA3W» MEXAY ABYMSA NULAMN YCTaHOBIEHbI TOrAa, «Korga ogHO U3 3TUX Ny
CcnocobHO oKa3sblBaTb peLlatoLLee BNUAHME Ha apyroe nuuo, nnbo npsamo, NMbo KOCBEHHO, B
OTHOLLIEHUWN NCMONb30BaHNA NaTeHTa Unn Korga TPeTbS CTOPOHA MOXET OKa3blBaTb Takoe
BNusiHne Ha ob6a nuua». B lMakuctaHe ncuepnaHve npumeHsaeTcs Toraa, korga npeamer
«BbIMYCKaeTCa Ha PbIHOK r4e YrogHoO B MUpE BriagenbuemM nateHTa unm ¢ ero cornacus nnbo
YMNOSTHOMOYEHHbIM JTIMLOM UIK N0ObIM MHBIM 3aKOHHBIM 06pPa3oM, TakMM Kak NPUHYAUTENbHbIE
NNLEH3NNY.

17. B oTtBeTe Yunu pasbAacHAETCH, YTO AOKTPUHA McHepnaHus nepBoHaYvanbHO
OCHOBbIBasnacb Ha NOCTAHOBMEHMSAX B OTHOLUEHUM aHTUMOHOMOSbHBIX KOMUCCUA, KOTOPbIE
6b1nn 3ameHeHbl Cyaom cBo60AHOM KOHKYpeHUMU. B Hem ykasbiBaeTcs, 4TO B Nepuoa, koraa
aHTUMOHOMOJbHbIE OpraHbl 3aHUMaNUCb TakKUMK AefaMn, OHU «MPUMEHANN JOBOAbLI, KOHKPETHO
OTHOCUBLUMECS K Npobnemam napannenbHOro MMnopTa, U CUCTEMaTUYECKM HaKkasblBanm Tex
BMnagenbLeB NpaB Ha NPOMbILLMIEHHY COOCTBEHHOCTb, KOTOPbIE OCYLLECTBMSANN CBOM NpaBa
3noynoTpebnstowmm obpasomy». Hanpumep, BoiHeceHHoe B 1993 r. noctaHoBneHne Ne 886
LleHTpanbHoOM KoM1ccHUM No NpeaynpeanTenbHbIM MepaMm, KacaBLLeecsi cHepnaHnsa npas Ha
TOBapHbI€ 3HaKK, rnacuro, YTo «Bnageney TOBapHOro 3Haka, KOTOpbI CCblflaeTcs Ha
npeameTbl UNn n3genusa onpeaeneHHoro NPon3BoACcTBa, HE MOXXET Ha 3aKOHHbIX OCHOBaHUAX
BO3pakaTb NPOTMB TOro, YTOObI ApYyroe NMLo TOProBasno OpUrnHanbHLIMU UK NOASTMHHBIMMN
TOBapaMm TOrO e NPOUCXOXKOEHNUSA», N YTO KUCKIHOYUTENbHbBIA PacnpoCTpaHUTESb
WHOCTPaHHOTO N3Aennst He MOXeT NoMeLlaTb MMNnopTepam, NPUobpeTLNM TO Xe nsaenve
Takke 3arpaHuuen, cobiBaTb €ro B CTpaHe».

18. B WHauu ctaTyTHOE nonoxeHne'® npegycmaTpueaeT MexayHapoaHbIi pexum
ncyepnaHung, NO3BONAS napannenbHbIn UMAOPT B Criegylowem Buge: «MMnopT
3anaTeHTOBAaHHbIX U34eNni NoObIM NNLOM, NPUOBPETILUNM UX Y N1LA, KOTOPOE OOMMKHbIM
0o0pa3om ynoriHOMO4YEHO Ha OCHOBaHMM 3aKoHa NPON3BOANTL M NMpoAaBaTb UMK
pacnpocTpaHAaTb 3TU U3AENUd, He paccMaTPUBAETCH Kak HapyLLeHWe naTeHTHbIX NpaBy.
AHanornyHeim obpasom, B MlopgaHuu naTeHTHbIE NpaBa He MeLlakoT KoMy 6bl TO HM BbIno
MMNOPTMPOBAaThL NOObLIE MaTepuarnsl UNn ToBapbl, NPUOBPETEHHbIE Y TPETbEW CTOPOHBI,
KOTopasi Nonb3yeTCcs NpaBOBOW OXPaHOM 3TOr0 NaTeHTa, €CNN Takon «MMMNOPT ABNAeTCA
3aKOHHbIM, OCYLLIECTBNSAETCA C y4E€TOM NPUHLIMNOB KOMMEPYECKON KOHKYPEHLINN 1
A06pOCOBECTHO YYNTLIBAET SKOHOMUYECKYIO LIEHHOCTb OXPaHAEeMOro nateHTa».

19. B Kocta-Puke npumeHsieTca MexXayHapOaHbIA PeXUM ncHepnaHns npu ToM ycrioBUn, 4To
OH «HE HaHOCUT HeonpaBAaHHOro Bpeaa HopManbHOMY OEeNCTBUIO NaTeHTa Uu He MPUYnHSET
HenpaBoMepHOro yuepba 3akoOHHbIM UHTEepecaMm ero BragenbsLa unm HasHayeHHoro UM
obnapatens nuueHsun»?t. Kpome Toro, B pasaene 24A 3akoHa 3umbabee o naTeHTax
NpeaycMOTPEHO, YTO NapanserbHbii UMNOPT pa3peLUeH, Kecrv pacxodbl HA UMMOPT Takoro
n3genusa MeHbLle pacxofoB Ha npuobpeTeHne y nateHToobnagartens».

20. B otBeTe py3unn pasbacHaeTcs, 4To, XoTa CornaweHue o rnybokon n BceobbemrtoLlen
cBobogHon Toprosne ¢ EBponenckum cotozom 065a3ano Mpy3nio BBECTUM HAaLUMOHAmbHbIV PEXUM

19 3akoH NHoum o naTeHTax, pasgen 107A.

Crtatbs 37 3akoHa MopaaHum o nateHTax Ne 32 ot 1999 r. ¢ BHECEHHbIMY B HEro nornpaskamu.
CraTbst 16.2(d) 3akoHa Ne 6867 o naTeHTax, NpOMbILLNEHHBLIX 0Opa3sLax 1 nonesHeix Mmogensax Kocra-Puku
(nocnegHue nonpasku BHeceHbl 3akoHoMm Ne 8632 oT 25 mas 2008 r.).
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ncyepnaHma B OTHOLWEHUN NpegMeToB nC, Mem,quapongu?l peXxumMm ncyeprnaHmna npuMeH4eTCA
NCKINIOYNTENIbHO K 3anaTeHToOBaHHbIM U3OENTUAM.

21. B otBeTe Kutas, KOTOpPbIA NPUMEHAET MEXAYHAPOAHbIN PEXUM ncHepnaHnsi, OTMEYEHO,
4YTO MCMNONb30BaHNE CTOPOHaMM MOSIOXEHNA 00 ncyepnaHMm NpaBa Ha NaTeHT B Ka4yecTBe
obcToATenbCcTBa, 0CBOOOXKAAOLLErO OT OTBETCTBEHHOCTU 3a HapyLleHne, B cyaebHOM
npouecce SBnAeTcA peakum No CPaBHEHWUIO C APYrMMU apryMeHTamMm 3allmTbl, TaKUMK Kak
NpU3HaHWe NaTeHTa HeLeNCTBUTENbHbIM U YTBEPXKAEHNE O TOM, YTO Npeanonaraemoe
HapyLleHne nognagaeT NoA nonoXxeHne 06 N3BECTHOM YPOBHE TEXHWUKM UIM BbIXOAUT 3a pamMKum
3anaTteHToBaHHON hopMynbl n3o6peTeHns. OQHaKo B HEKOTOPbLIX CriyYasx B LLEHTpe cnopa
CTOMT BOMPOC O TOM, BbIN0 N1 n3genve oTBeTYMNKa, AKOObI HapyLUatoLlee NaTeHTHbIE Npaea,
npoaaHo nateHToobnagaTenem unu obnagaTenem ero UUEH3NKN, U B 3TOM Clydae naTeHTHbIe
npaBa OKa3blBalTCA UCHepnaHHbIMU, UIK e OHO BblNo NpPon3BeneHO OTBETYMKOM, W,
cnegoBaTenbHO, NaTEHTHbIE NpaBa HapylweHbl. B oTBeTe Kutas Takke coaepXutcs cebinika Ha
pelleHne BepxoBHOro HapogHoOro cyaa, NPUMEHSIOLLEro TEOPUIO NoapasymMeBaeMon
nvueH3un2,

PervoHanbHbIN pexnm ncyepnaHms

22. TocypapctBa-yvacTHukmn CornaweHus «O nepecmoTpe CornaweHuns baHru ot 2 mapTta
1977 r. o co3gaHun AdppukaHCKoM opraHn3aLmmn NHTeNNeKTyanbHon cobcTBeHHOCTUN (24
deBpansa 1999 r.) NpMMEHSIIOT PErnMoHarnbHbIA PEXNM UCHEPNaHKUS, MOCKONbKY B HEM rOBOPUTCS,
YTO NAaTEHTHbIE NpaBa He PacnpoOCTPaHATCHA Ha AENCTBUA B OTHOLLEHUN U3genus,
BbIMYLLEHHOro «Ha PbIHOK B Npeaenax TeppuTopuun rocygapcrea-yneHa BnagernbuemM nateHra
WIn C ero cornacus».

23.  AHanormyHbIM 06pa3oM, MHOTME roCyAapCcTBa-UneHbl?S, KOTopble SBMATCA Y4aCTHUKaMM
CornaweHna o EBponerickom akoHoMmn4eckom npocTtpaHcTee (EJIMM), npumeHsoT
pernoHarnbHbIN PEXUM UCHEPNaHUA, TO eCTb NAaTEHTHOE NPaBO HE PacnpOCTPaHAETCHa Ha
AEVNCTBMSA B OTHOLLEHUN NpeaMeTa, BbiNyLEeHHOro Ha pblHOK B CTpaHe B npeaenax ESI
nateHToobnagarenem wunu ¢ ero cornacuga. MHbiMm crnoBamu, ecnu 3anaTteHToBaHHOE U3genue
BbINYLLEHO Ha PbIHOK 3a npegenamu ESI, 310 He ucyepnbiBaeT NaTeHTHbIE Npaga.

24. B cBoem otBeTe CoeguHeHHoe KoponeBcTBO 3asiBUMO, YTO JOKTPUHA OTHOCUTENBHO
permoHanbLHOro pexxuma ncyepnaHnsi npuMeHseTcs B npegenax EQMN B cootBeTcTBUM CO
ctatbsamn 34 n 36 [JoroBopa o yHKLuMOHUpoBaHUM EBponerckoro cotosa (LJorosopa o EC).
CoenuHeHHoe KOponeBCTBO MMEET Takke «OKTPUHY noapasymeBaeMon nNuueH3nm, Kotopas
PYHKLUMOHMPYET Kak AOKTPUHA ucyepnaHusay. 3Ta JOKTPMHa Bbina «ycTaHOBIeHa Ha
OCHOBaHwu pelueHus no geny Betts v Willmott (1871) LR 6 Ch App 239, B koTOpOM
yTBEPXAarnock, YTo, NpogaBas 3anateHToBaHHOE u3genue, nateHToobnagarens nepegaeT
BMeCTe C TOBapaMu NMLUEH3MI0, MO3BONSAOLEMY NOKynaTento npogasaTe UM NCMONb30BaTh
Takon npeaMeT. ITOT NPUMHUMN NPUMEHSETCS HE3aBMCMMO OT TOrO, rAe npoussefeHa nepsas
npogaxa — B CoeanHeHHom KoponeBcTBe unm B UHOM MecTe».

25. B oTtBeTe HugepnaHooB ykasbiBaeTCH, YTO peLlaroLlee 3Ha4yeHne ans BblHECEHNS
pelweHnsa o6 ncyepnaHmm npas UMeeT To, ObINo N n3genue «BbiMyLEeHO Ha PbIHOK Ha
3aKOHHbIX OCHOBaHUAX» U HeT. BepxoBHbI cya HuaepnaHgoB NOCTaHOBUI, YTO U3Oenus,

22 BepxoBHbIN HapOAHbIN CyO nocTtaHoBUN, 4YTO, «eCnn eJNHCTBEHHOEe pa3yMHOe KOMMep4YeCcKoe ncnonb3oBaHune

onpeaeneHHoro npegmMeTa 3akrnoyaeTcsl B ero NpMMeHeHNs Ansi KOMMEPYECKOro UCMONb30BaHNs naTeHTa,
npoAaxa ykasaHHOro npeameTa nateHToobnagaTenem unm TpeTben CTOPOHOW, YNOSTHOMOYEHHOM
nateHToobnagaTtenem, o3HavyaeT NoApa3yMeBaeMyto NIULIEH3UIO CO CTOPOHbI NMOKYNaTensi Ha KoOMMep4Yeckoe
MCMonb30BaHME NaTeHTa».

Bonrapusi, Kunp, Yewckaa Pecny6nuka, Oanus, PuHnsHans, ®panums, Mpeuns, Fepmanus, BeHrpus, Utanus,
Iateusg, NutBa, Huaepnanawl, Hopserus, Monbwa, MopTyranus, PymbiHus, Cnosakus, Vicnanus, Leeums n
CoeanHeHHoe KoponeBcTBO.
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BbIMyLLEHHbIE Ha PbIHOK HA8 OCHOBAHUN MPUHYOUTESNbHON NIULEH3UU U N3BECTHOMO YPOBHSA
TEXHUKM, CUNTAIOTCS BbIMYLLEHHLIMU Ha PbIHOK Ha 3aKOHHLIX OCHOBaHUsX?'. B oTnunume oT 3Toro,
no MHeHUo EBponenckoro cokosa, n3genus, BoinyLeHHbIEe Ha PbIHOK B APYron CTpaHe Ha
OCHOBaHUM MPUHYAUTESNBHOW NULEH3MU, HE CYMTAKOTCS BbINYLLEHHbIMU Ha PLIHOK Ha 3aKOHHbIX
OCHOBaHWsIX, U, criegoBaTeNnbHO, TakMe n3genusa MoryT MMNopTMPOBaTLCS TOMbKO C cornacus
naTteHToobnagatens’.

CMmellaHHbIN peXxum ucyepnaHms

26. HeKOTopre rocygapcrtBa-4drieHbl npeagycmatpuBaroT, B NnpuHUMNe, oanH KOHerTHbIVI
pexnm ncuHeprnaHud, HO NPUMEHAT Aapyrme pexmmbl nCHepnaHuAa B 3aBUCMMOCTU OT XapakTepa
TOBaApoOB N 006CTOATENBLCTB KaXXA0ro gena.

27. B 3akoHe HOxHoM Acpurkn 0 naTeHTax NpegycMaTpuMBaeTcs, YTO «pacnopsikeHme
3anaTteHToBaHHbIM NPeaAMeTOM caMmuMm nateHToobnagaTenem unm ot ero UMeHu nMbo
Has3Ha4YeHHbIM UM obragaTenem nuMueH3un gaeT, C y4eToM ApYrux npae, NOKynaTento npaso
MCMoONb30BaTh 3TOT NpeaMeT, Npeanaratb pacnopsaauTLCs UM 1 pacnopspkatbes um»2®, B
COOTBETCTBUM C NpeLeaeHTHbIM NpaBoM cyabl KOxxHOM Adpukn NpUHANK cnegyowme
npuHuunbl: «(i) korga cam nateHToobnagartens NPo4aEeT 3anaTeHTOBAHHbINM NpeaMeT Unu
pacnopspkaeTcs UM, 3TOT NpeaMeT ocBoboXxaaeTcsa oT Noboro orpaHNYNTENBHOIO AENCTBMS,
KOTOPOE Ha Hero okasbliBana MOHOMNoNuA nateHToobnagarens; (ii) korga 3anaTeHTOBaHHbIM
npeaMeToOM pacnopskaeTcs NpaBonpeeMHUK naTeHToobnagartens unu ero areHT B npegenax
€ro NnoriIHOMOYUI, OH paBHbIM 06pa3om ocBobOXAAaeTCa OT TaKOro OrpaHNYNTENbHOMO
aencteus; u (iii) korga 3anaTeHToBaHHbIM NpeaMeT NpoJaeTcs Ha OCHOBAHUK NULIEH3UU
nateHToobnagaTens, BONPOC AO/MKEH peLlaTbCsa B 3aBUCUMOCTU OT CTEMEHN NOTHOMOYUNA,
nepeaaHHbIX NPaBONPEEeMHIKY NNLEH3MAPOM Ha OCHOBAHUM COMMNALLEHUS O NNLIEH3NN»Z’.
Cyabsi NOCTaHOBUI, YTO, «NPWU YCNOBUKN YTO obnagaTenb KXXHOaPPUKAHCKOro NaTeHTa MOXET U
roTOB BBECTM OrpaHMYeHns B CTpaHe NponcxoxaeHnsa nocne npogaxu B KOxHon Adpurke ero
3anaTteHToOBaHHOro ToBapa, MMNOPTMPOBaHHOMO B KOXHYI0 AprKy M3 9TON CTpaHbl
npoucxoxaeHus, nokynatenam B FOxxHon Adpuke, TakMM Kak HEYNOSTHOMOYEHHbIE CNEKYNSAHTbI,
ansa uenen nepenpogaxu B KOxHon Adprke MoxeT BbiTb 3anpeLleHo OCyLLECTBNATb TakKyto
nepenpogaxy Ha OCHOBE OXpaHbl, NPeJOCTAaBNAEMON KXKHOAMPPUKAHCKMM NAaTEHTOMY.
CooTBeTCTBEHHO, B NpuHUMne, KOxHan Adpurka MCNOoMb3yeT HAaLMOHAMNbHbIN PEXUM
ncyepnanunda. OgHako B oTBeTe KOxxHOM Adbpurkmn Takke oTMedaeTcs, 4To «MUHUCTEepPCTBO
34paBOOXpaHEHNS YNONHOMOYEHO [...] npeannceiBaTh YCOBUA, Ha KOTOPLIX ntoboe
3anaTteHToBaHHOE NeKapCcTBO MOXET ObITb BBE3EHO HA OCHOBE NapanfenbHOro umnopTa B
FOxHyto AppuKy, HE3aBMCMO OT NONOXEHMI 3akoHa o nateHTax>. JlekapcTso, BBE3EHHOE Ha
OCHOBE napannesnibHoro nMnopTa, SOMKHO NMETb Ty ke hopMyIny, OTBEYaTb TEM XKe
CTaHgapTam KayecTBa W, kak npegnonaraeTcsi, MMeTb TO Xe€ NaTeHTOBAHHOE Ha3BaHWe, YTo U
NeKapcTBO, yXKe nmetoLieecs n 3apermctpmpoBaHHoe B KOxxHon Adpuke. MoTeHumnanbHbIn
napannenbHbIn UMNOPTEP NONyYaeT paspeLleHne Ha napanfienbHbIn UMNOPT NieKapcTBa U
perncTpaumio COOTBETCTBYHOLLENO fIekapcTBa, a Takke cobniogaet agpyrme HOpMaTUBHbIE
TpeboBaHVs B OTHOLLEHWI NEKAPCTB, BBO3MMbIX Ha OCHOBE NapannensHoro nmnopTan?’,

28. AHanornyHbiM 06pasom, B dununnuHax, rae B NpUHUMNE NpUMEHSeTCS MeXaHU3m
HaLMOHaNbHOro peXxvMa McyYepnaHns, MexXayHapoaHbIA PEXMM ncHepnaHust NPUMEHSeTCs K

2 Supreme Court, March 6, 1936, NJ 1936, 588, 1 Supreme Court, June 6, 1941, NJ 1941, 812.

25 ECJ, July 9, 1985, NJ 1985, 456; BIE 1986/49 (Pharmon/Hoechst).

2 Pasgen 45(2) 3akoHa KOxxHon Adpurkn o nateHTax 1978 r. ¢ BHECEHHbIMM B HETO MOMpaBKaMu.

2 stauffer Chemical co V Agricura Limited 1979 BP 168 (C).

2 Paspen 15C 3akoHa 0 KOHTpone Haj MeAnkaMeHTaMu U CMeXHbIMY BellecTBamu oT 1965 r. ¢ BHECEHHbIMY B
Hero nornpaskamu.

29 JononHutenbHble nogpobHocTh cM. oTBeT KOxHOM Adpukm.
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HEKOTOPbIM NMEKapCTBEHHbIM 1 MEAULMHCKMM npenapaTtam. B nx sakoHogaTtensctee®® ckasaHo,
YTO «MNPaBO Ha MMMOPT NEKAPCTBEHHbIX N MEANLMHCKUX NpenapaToB, NPeayCMOTPEHHOE B
HacTosileM pa3gene, npegocTaenseTcs NobomMy NpaBUTENLCTBEHHOMY YUPEXOEHWIO U
no6oI YacTHOW TPETLEN CTOPOHEY.

29. OwmaH, B Lenom, NpUMEHsIET HaUMOHanbHbIA pexum ncyepnanms. OgHaKo MUHUCTP
TOProBnv 1 NPOMbILLNIEHHOCTN UMeeT npago, ex officio nnu no npocebbe nbon
3aNHTEPECOBAHHOW CTOPOHbI, 0O0BbABUTL NATEHTHbIE NpaBa Uc4HepnaHHbIMU U, COOTBETCTBEHHO,
paspewnTb ApyrumM MMNopTUpOBaTh 3anaTteHToOBaHHOe usaenve unu ugenve, nponsseeHHoe
NPSIMO MUIM KOCBEHHO NOCPEACTBOM 3anaTEHTOBAHHOIO N3o06peTeHuns («nsgenue») ¢ Apyrom
TeppuTopuun, Korga ato usgenue: (i) He umeetca Ha Tepputopun OmaHa; (i) MmeeTcs Ha
Tepputopmm OmaHa ¢ Hepa3yMHO HU3KMMU CTaHAapTamMu KayecTsa Unu B KONMYecTse, He
AOCTaTOMHOM AN yOOBNETBOPEHUS MECTHOro cnpoca, NMbo no LeHam, KoTopble
MWHMCTEPCTBO cUMUTaET HenpaBomepHbIMU; unu (iii) no ntobon nHom NpuYnHe NyGNNYHOro
NHTEepeca, BKMYasa HanpasBneHHY NPOTUB KOHKYPEHUUN NpakTuky. [pyrue ycnosus, KOTopble
AOJIDKHbI ObITb BLIMOJTHEHDI, 3akniovaroTcs B criegytowem: (i) nagenme 6bino 3anyLleHo B
KOMMEpYECKMe KaHarbl Ha TEPPUTOPMM, C KOTOPOM OHO ByaeT MMNOPTUPOBAHO BriagenbLem
naTteHTa unu c ero cornacus; u (i) naTeHT eNCTBYET Ha TEPPUTOPUM, C KOTOPOKW U3genue
OyoeT MMNOPTUPOBAHO, U NPUHAANEXUT TOMY Xe nuuy, KoTopoe Bnageet nateHTom B OmaHe,
N NuLy, HaxogsaLemycs nog ero KoHtponem. MuHucTp, ex officio nnmn no npocbbe
nateHToobnagaTens, aHHynuMpyeT paspeLleHne, ecnv UMNopTep He AOCTUraeT ToW Lenw,
koTopow 6bino 060CHOBaHO pelleHne MuHucTpa. MoMmMmo 3Toro, ecnu ycrosus, Bbi3BaBLUNE
peLleHne MUHUCTP cuMTaTh NpaBa Ha NaTeHT ncyepnaHHbIMK, NPEeKpaTUN CyLecTBoBaTb,
MUHUCTP MOXET aHHYNMPOBaTh paspeLleHne Npu YCrioBuK, YTO 3aKOHHbIE UHTEPECHI
nMnopTepa NPUHUMAaOTCA BO BHUMaHME.

30. B lBenuapuv NPUMEHSIOTCH pasnuyHble PeXrMbl CHepnaHMsa B 3aBUCMMOCTM OT TOro, B
Kakom MecTe 3anaTteHToBaHHoe nsaenue 6biro Brepsble BbiMyLWEHO Ha PLIHOK, U OT Xapakrepa
TOBapoB, a UMeHHO: (i) B NpuHLMNeE, TOBapbI, BbiMyLLEHHbIe Ha PbIHOK B LLIBenuapuu nnu B
EBponenckoMm 3KOHOMWYECKOM NPOCTPaHCTBe naTeHToobnagarenem nnu ¢ ero corrnacus, MoryT
MMMNOPTMPOBATLCSA, NCNOMNBL30BATLCA NN NepenpoaasaThes B LUBenuapum (permoHanbHbIn
pexum ncdepnanus); (ii) ecnn oxpaHa nateHTa MMeeT BTOPOCTENEHHOE 3HaYeHne Buay
PYHKLMOHAmbHBIX XapakTepUCTUK 3anaTeHTOBaHHbIX TOBApOB, MPUMEHSIETCA MeXAyHapOaHbIN
pexunm ncdepnanus; u (i) HecmoTpsa Ha nonoxeHus (i) u (i), Koraa «LueHa Ha NaTeHTOBaHHbIe
TOBapbl, TaKMe Kak fiekapcTsa, ycTaHaBnuBaeTca rocyaapcTsom B LLsenuapum unu B ctpaHe
KOMMepUumnanusauum, Tosapbl MOryT MyckaTbCs B NpoAaxy B LUBeriuapum TonbKko ¢ cornacus
nateHToobnagartens. bonee Toro, MexayHapoAHbIN PEXUM UCHeprnaHusa Takke NpuMeHseTcs K
3anaTteHToOBaHHbIM CpeaCcTBaM CerlbCKOXO35IMCTBEHHOrO NPON3BOACTBA U K
CenbCKOXO3ANCTBEHHOMY KanuTanbHOMy 060pyA0BaHMIo (TaKoMy Kak TPakTopbl 1 MallmnHb).

31. [loMUMO 3TOro, HEKOTOpbIE rocyAapcTBa-yYrieHbl OTMETUMM, YTO OHU NpedycMaTpuBaoT
«KOHKpETHOe MnorioXkeHne ob ncyepnaHum, NPUMeEHsSIeMoe K pacrpoCcTpaHeHNo GUONOrnYeckmnx
MaTepuanos» B CBS3M C UX UCMONb30BaHNEM (hepMepamm B CeNbCKOXO3SANCTBEHHbIX Lenax>.

OrpaHuyeHune ncdepnaHus nateHToobnagarenem

32. BOMbLIMHCTBO rOCyAapCTB-UneHoB> He paspelualoT naTeHToobnaaaTento BBOAUTL
OrpaHMYEHNst Ha UMMNOPT UM MHOE PacnpPOCTPaHEHUe 3anaTeHTOBaHHOIO M3aenus

0 Pasgen 72.1 3akoHa Pecnybnuku Ne 8293 ¢ nonpaBkamu, BHeCeHHbIMKU 3akoHoMm Pecnybnnku Ne 9052

dununnuH.

CTtatbs 27b 3akoHa o cenbckom xo3snctee (RS 910.1).

JononHuteneHble geTanu cMm. AokymeHT SCP/21/6.

Anxup, Apmenus, Asctpusi, bocHus u NepuerosuHa, Ynnu, Kutam, Kocta-Puka, Xopsatus, Kunp, JaHus,
DomuHukaHckast Pecny6nuka, CanbBagop, ®PuHnangus, OpadHuus, Mpysus, Mpeuusi, Ungus, AnoHus,

[Footnote continued on next page]
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NOCPeACTBOM YETKOrO yKa3aHWs Ha U3AeNnm, KOTOpoe MOXKET OTMEHWUTbL JOKTPUHY McYepnaHms,
NPVHSTYIO B CTpaHe. HekoTopble rocyaapcTBa-yneHbl 3asiBUR, YTO CUTYaLMs SIBISETCS
HeonpeaeneHHon> .

33. B oTBeTax HEKOTOpbIX rOCYAapCTB-YIIEHOB YKa3blBAETCSH, YTO NaTeHToobnagarenn moryT
OblTb B COCTOSIHUM OFPaHNYMTL UCYEPNaHUe NpasB NOCPEaCTBOM AOTOBOPHLIX OrpaHnyeHuin. B
CoeanHeHHoM Koponesctee®, raoe npMMeHnMoii HauMoHanbHO JOKTPUHONM ncyepnaHus
ABNAETCS AOKTPUHA NogpasymeBaeMon NULEH3UN, OHa MOXET ObITb NonpaHa, ecnu
nateHToobnagarenb yCTaHaBNMBAET YCIOBMS B OTHOLLEHUN NCMOSb30BaHMsa/nepenpogaxm
n3genus Npu ero Nepeon npodaxe. Takue yCroBUSA yCTaHaBNMBAIOT OrpaHuyeHne Ha
npeaocTaBneHne NNUeH3nn Ans UCNofib30BaHMSA B CBA3W C 3anaTeHTOBaHHbIM U3AENUeEM U
NPUMEHSIIOTCS KO BCEM TeM, KTO NMOKynaeT nagenue, 3Has o Hux®. B oTBeTe ABcTpanuu
OTMEeYaeTCs, YTO O4HOM M3 MOMOXEHMI, KacaloLMXCcst 30HbI CBODOAHOM Toproein ABcTpanus —
CoeavnHeHHble LWWTaTthl, TpebyeT, 4TobbI KaXgas CToOpoHa NpeaycMoTpena, YTo NaTeHTHbIe
npasa, He JonyckarLlnue nMnopTa 3anaTeHTOBaAHHOIO U3AENUS, «HE OrpaHNYMBalOTCS
npoaaxen nnn pacnpocTpaHeHMeM 3TOro U3AENMS 3a npegenamMmm ee TeppuTopun, No KpamHemn
Mepe Toraa, koraa nateHtoobnagartens yCTaHOBWI OrpaHNYeHNsa Ha MMNOPT Ha OCHOBE
KOHTpaKTa Ui UHLIMN CpeacTBamMmn.

34. B BeHrpuu npumeHuMbin BO BceM ESI permoHanbHbIn pexnm ncyepnaHnst MOXeT ObiTb
orpaHunYyeH, ecnu «nateHToobnagatenb MeeT 3aKOHHbIE MHTEPECHI B TOM, YTOObI BO3paxaTb
NPOTUB AanbHenLwero cobita nsgenusi»®’. AHanoryHbiM o6pasom, B ITanum npuMeHnMblii BO
BceM EJI1 pervoHanbHbI peXxxum ncHeprnaHms He NPUMEHSIETCS TOrAa, «Korga CyLecTBYOT
npaBoMepHbIe MOTUBLI, TaK YTO cam [naTeHToobnagaTens]| Bo3paxaeT NPOTUB AarnbHEeNLWero
cbbiTa N3gennin, a UMEHHO Koraa Ux COCTOsIHME U3MEHEHO MM NpeobpasoBaHO Nocne nux
NOSIBNEHNS Ha pPblHKe» ™.

HeonpeaoeneHHOCTb

35. 3TO0T TMN ucyepnaHusa SBNAeTCA HeonpeaeneHHbIM B HEKOTOPbIX rocyAapCTBax-vneHax,
MOCKOSIbKY B COOTBETCTBYIOLLEM CTATyTHOM MOMOXEHUN HE KOHKPETU3UPOBAHO TO, B KAKOM
mMecTe ByaeT HauMHaTb AeMCTBOBaTb HOpMa 06 ncyepnaHuu, a cyaebHoe TONKoBaHWe Ha 3ToT
CYeT elle He yCTaHOBJ'IeHOBQ. B otBeTe HoBol 3enaHagmm oTMevaeTcs, YTO ucyepnaHme
onpegensieTcs Ha OCHOBaHUWN NPELLEAEHTHOrO Npaga, U «To, cHepnaHbl N NpaBa UImn HeT,
OyaeT, ckopee Bcero, 3aBUCETb OT NIOOLIX YCIOBUIN, NOCTaBEHHbIX NaTeHToobnagarenem ang
nepBoHayarbHOW npogaxu». B N3paune, XoTa NpUHATME MEXOYHAPOOHOro pexumMa
ncyepnaHusa 6bino NpeanoxeHo BepxoBHbIM cygom?®, okoH4aTenbHOE pelleHne ocTaBneHo
AN ganbHenLWwero TonkoBaHus.

MPOBNEMbI B PEANTM3ALNA

[Footnote continued from previous page]

WopaaHus, Kenus, Nutea, Maepukuin, Hopserus, MopTtyranus, Pecnybnuka Kopesi, Pymbinns, LBeuus,
Lserniuapwvs, TavnaHg, YkpavHa, TaHsaHnusa n 3umbabse.

AscTpanus, Mambus, NoHaypac, N3paune, Jlateus, Mapokko, Huaepnangel, MakuctaH, Mepy, CaH-Tome n
MpuHcunn, Cnosakus, HOxHaa Adpuka, Ncnanusa, Typuus, LWeenuapua, TagxukuctaH n Typuus.

B CoeaunHeHHoM KoponeBcTBe AOKTpMHA PErvoHanbHOro pexuma ncdepnaHms He MoxeT ObiTb nonpaHa
naTeHToOGnagarTenem, nockornbKy oHa BelTekaeT n3 ctatbu 28 [loroBopa o EC, koTopas 3anpeLyaet
YCTaHOBJIEHME OTPAHUYEHUI HA UMMNOPT MEXAY rocyaapcTBaMmn-yrieHaMu.

National Phonograph Company v Menck (1911) 28 R.P.C. 229 Pat Ct; Incandescent Gas Light v Brogden
(1899) 16 R.P.C. 179; n Dunlop v Longlife Battery [1958] R.P.C. 473.

CTtatbs 20 3akoHa BeHrpuu o nateHTax. Cm. Takke crtaTtbio 16 3akoHa CrnoBakvm 0 naTeHTax.

CraTbsl 5, nyHKT 2, Kogekca uHTennekTyanbHo cobcTBeHHOCTH UTtanun.

Amxup u Wpwn-JaHka.

0 H.C.J. 5379/00, Bristol-Myers Squibb Company vs. the Ministry of Health, PD 55(4), 447.
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36. XoTsi GONbLINHCTBO rOCYAapCTB-4YIIEHOB OTBETUIM, YTO PEXMUM UCHEPNaHUS,
NPUMEHSIEMbIN B MX CTPaHax, ABMseTcs aaeksaTHbIMY, B oTBeTe Amkupa 0TMeYaeTcs, 4To
NMPUMEHUMBIN PEXUM HE CYATAETCS Haanexawmum 1 YTo Armkup AyMaeT O NepecMoTpe CBOEro
3aKkoHoaaTenbcTBa. AHanornmyHblM o6pasom, 3uMGabBe OTMETUIO, YTO, NOCKONBbKY PEXUM
SIBNSIeTCA HeadekBaTHbIM, NPaBUTENBLCTBO BbIHY)XAEHO BBECTM B AEWCTBUE ApPYrMe UCKIOYEHUs],
Takne kak NpUHyAMTENbHOE NUUEH3NpOoBaHKe. [1Ba rocyaapcTBa-yrieHa ykasanu, Yto
NPUMEHNUMBIN PEXWUM MCHepnaHus elle He onpobosaH ™.

37. Heckonbko rocyaapcTB-4rieHOB COCnanucb Ha 0BCyXaeHnsa nnm npegyCMoTpeHHble
nonpasku K pexxumMy ucyepnaHmda. Hanpumep, B cBoem oTBeTe CanbBagop OTMETU, YTO
PEXNM ncHepnaHnsa HaXo4MTCS Ha OBCY)KAEHUN B Pa3fnMyHbIX HaLMOHasbHbIX OpraHax Bractu u
cektopax. Kpome Toro, B cBoem oT1BeTe Poccuiickas Pegepauuns otmeTuna, 4To
npegycmaTpuBaloTCcs nonpasku K ctaTbe 1359 [MpaxgaHCcKoro kogekca, B COOTBETCTBUN C
KOTOpbIMW ncHepnaHne OyaeT HauMHaTb AEeNCTBOBATbL HE TONbKO TOrAa, Koraa usgenve
BBEAEHO B rpaXkgaHcKuin o6opoT Ha TeppuTtopun Poccuinckon deagepaunn
nateHToobnagaTtenem unu c ero cornacus, HO 1 Toraa, Korga Takoe BBeeHue nsgenvs B
rpakaaHckmi o6opoT ObINo OCYLLECTBNEHO MPAaBOMEPHO B CriyyYasx, yCTaHOBMEHHbIX Kogekcom.
AHanormyHblM 06pa3om, B cBOEM OTBeTE Yumnm oTMeTuno, 4to gencTeyoLLee B CTpaHe
nonoxeHue ob nc4yepnaHnmM NaTeHTHbIX NPaB BMECTe CO BCEM 3aKOHOA4ATENbLCTBOM B obnacTtu
NC nepecmaTpuBaeTcsa Ha npegMeT noTeHumansHon pedopMel.

38. MHorue rocygapcrtea-yneHbl OTMETUNN, YTO HUKaKMX Npobnem — Nnmn HUKaKmx
CyLLIeCTBEHHbIX NPO6reM — B NPakTUYECKON peanusaummn NpUMEHNMOro pexxmmMa ncyepnaHus
naTeHTHbIX NpaB He 6bino®. B ceoem oTBeTe CanbBagop 0TMETUR, 4To «B obnacTy
34paBOOXpaHEHNs pacCMaTpMBaETCH OrpaHMyYeHne Ha napannenbHbIn uMnopT». B oTBeTe
Kenun cogepuTcs cobinka Ha aeno™, kacarouieecst Bonpoca o napannensHom nvnopte. B
otBeTe 3nmbabee ckasaHo, YTO BCTpevanucb NpobnemMbl B OTHOLLIEHUN BBO3a B 3umbabee
KOHTpacdhakTHON hapmMaLeBTUYecKon npoaykumn. B otBeTe Kntas ynomuHanuce gena o
naTteHTax Ha obpasLbl, B paMKax KOTOpbIX paccMaTtpuBancs Bonpoc o6 ncyepnaHum npas B
OTHOLLEHUWN NCMOSb30BaHNSA NMOBTOPHO YTUNM3MPYEMbIX BYTbISTOK HA OCHOBaHWM OXpaHbl
naTeHToB Ha 06pasLbl®.

[KoHew aokymeHTa]

4 Cwm. otBeTbl ApreHTuHbl, Benapycu, Ynnu, Kutas, Kocta-Pukn, Kunpa, Yewwckoin Pecny6nuku, Benrpuu,

Wuouu, Kenuu, Nateun, Mekcukn, Mapokko, Hopseruu, Makncrana, Monbwu, MopTtyranum, CaH-Tome u
MpuHcunu, Ucnanun, Weseumn n CoeguHeHHoro KoponescTaa.

Cwm. otBeTbl ByTaHa u Wpn-TaHku.

Cwm. otBeTbl ByTaHa, bocHun n NepuerosuHbl, Kanagbl, Kutas, Kocta-Puku, XopeaTtum, Janun,
HomuHnkaHckon Pecnybnuku, Mpyaumn, Benrpum, UHamm, Nateun, MopTyranumn, Cax-Tome v MNpuHeunu n
CoeanHeHHoro KoponeBcTaa.

B pene Pfizer Inc. v. Cosmos Limited (IPT case 49 of 2006) oTBETUMK CCbINancs Ha apryMeHT o
napannenbHOM UMMOPTE, KOTOPLIN BblN OTBEPrHYT CyA0M.

HekoTopble cyabl cuuTanu, Y4To «MCnosfib3oBaHue GyThINOK, KyMMEeHHbIX OTBETYMKOM, 3KBUBANEHTHO ChIpbLO
ANsi HOBbIX BYTHINOK, @ NPOLECChl OYUCTKM U Ae3NHMEKLMM ABNSIOTCA onpeaeneHHon (hopMOon CKpbITOW
06paboTku, nocne Yero NCNonb30BaHHbIE OYTHINKM BOMMOLWAT B cebe yHKLUMIO HOBbBIX By ThINOK U
CTaHOBATCS CbIPbEBbIMU MPOAYKTaMM 4151 MOBTOPHOIO BXoAa B 06opoT ByThinok. MoaTomy npeanonaraetcs,
YTO MCMONb30BaHME OTBETYMKOM UCMOSb30BaHHbIX BYTHINOK A4S HOBOrO ankorons BbIXOAUT 3@ paMKu
TPaanUNOHHOIO CMbICHa UCMNOMb30BaHNA. Takad AeATenbHOCTb N0 CBOEWN CYTU ABNAETCSA NPOU3BOLACTBOM
HOBbIX BYTbLINOK UM NOBTOPHLIM NPOU3BOACTBOM OYThINOK, YTO AOIMKHO paccMaTpuBaThCsl Kak HapyLleHue
naTeHTHbIX NpaB UcTua». HekoTopble apyrne cyabl, O4HaKO, BbIHOCUNK NPOTUBOPEYaLLME PeLLEHNsI No
aHanorM4yHbIM genam.
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