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SCP/37/3: Background

At SCP 36 (October 14 to 18, 2024), the Committee agreed that:

❑ The Secretariat would prepare a draft reference document on the exception 

regarding farmers’ and/or breeders’ use of patented inventions to SCP/37

❑ The Annex to document SCP/37/3 contains the draft reference document

❑ In preparing the document, the Secretariat:

❑ Used information provided by Member States;

❑ Used materials prepared through various SCP activities; and

❑ Consulted publicly available literature for supplementary information. 
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SCP/37/3:  Scope of the document

❑ Primary focus:  exception regarding farmers’ and/or breeders’ use of 

patented inventions

❑ The document does not address 

❑ patentability of biotechnological inventions;  or 

❑ the scope of protection conferred under national or regional laws

❑ Other exceptions (e.g. private/non-commercial use, research use, compulsory 

licensing) are mentioned only by reference to other Committee documents

❑ Interface with plant variety protection:  not examined in this document, 

except where provisions expressly apply to patent rights
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Section 2:  Types of exceptions and their policy objectives

❑ 54 countries provide exceptions regarding farmers’ and/or breeders’ use of 

patented inventions.

❑ Four main types of exceptions:

❑ Use of propagated material for its marketed purpose (“exhaustion of 

rights”);  

❑ Use the product of the harvest for further propagation/multiplication by 

farmers on their own holdings (“farmers’ use”);

❑ Use for the purpose of breeding/creating new plant varieties (“breeders’ 

use”);  and

❑ Compulsory cross-licensing.
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Policy objectives

To balance the interests of the patentee with those of farmers and breeders

Exhaustion Doctrine

- In biological materials, tailored rules balance patent rights with the realities of self-replication.

Farmers’ Use Exception

- Safeguard agricultural production and food security.

- Balance patent holders’ rights with farmers’ traditional practices.

- Support farmers’ ability to save and reuse seeds in line with the ITPGRFA.

Breeders’ use exception

- Ensure access to patented genetic material for developing new varieties.

- Promote innovation and biodiversity in plant breeding.

- Prevent over-monopolization and maintain balance between patent and plant variety systems.

Compulsory Cross-Licensing

- Ensures access between overlapping patent and plant variety rights when significant technical 

progress of economic interest justifies such use.
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Section 3:  International legal framework of the exceptions regarding the farmers’ 
and/or breeders’ use of patented inventions

❑ No international treaty expressly addresses these exceptions

❑ TRIPS Article 30 allows limited exceptions (“three-step test”)

❑ Provision is permissive, not mandatory

❑ National debates (e.g. France) confirm TRIPS compatibility

❑ Academic commentary: UPCA Article 27 (breeders’, farmers’ and exhaustion exceptions) 

consistent with TRIPS

❑ Compulsory cross-licensing (Patents  Plant Variety Rights): no international treaty directly 

regulates this issue

❑ TRIPS Article 31 applies when a patent is used without authorization

❑ Reverse situation (patent depends on PVR) not covered by TRIPS

❑ EU: addressed under Community Plant Variety Rights (CVPR) Regulation
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Section 4:  Exceptions regarding the farmers’ and/or breeders’ 
use of patented inventions under regional instruments 

Regional instruments 

European Union (EU) Directive 98/44/EC of the 

European Parliament and of the Council of 6 July 

1998 on the legal protection of biotechnological 

inventions (the Biotech Directive)

Article 10  - exhaustion of 
rights
Article 11(1) and (2)  - 
farmers’ use
Article 12  - compulsory 
cross-licensing

Interpretation:
Art. 11(1) of the 
Biotech Directive and 
Article 27(i) of the 
UPCA linked to CPVR 
Art. 14

CPVR must align with 
UPOV 1991 Art. 15(2)

Agreement on a Unified Patent Court (UPCA) Article 27 (c) - breeders’ use
Article 27 (i) (j)  - farmers’ 
use 
Article 27 (l) - exhaustion of    
rights

Decision № 486 of September 14, 2000 of the 

Commission of the Andean Community

Article 53(e) - breeders’ use 
Article 54 - exhaustion of rights
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Section 5: National implementation of the exceptions 
regarding farmers’ and/or breeders’ use of patented inventions 
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Section 6: Challenges faced by the Member States in 
implementing the exceptions 

❑ Few Member States submitted input on implementation

❑ No country reported concrete implementation challenges

❑ 2011 Questionnaire also showed no major national implementation issues

❑ Possible concern: ambiguity or uncertainty in national laws - may limit practical 

use by farmers and breeders
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Section 7: Results of national/regional implementation of the 
exceptions
❑ No socio-economic data from Member States

❑ Very few empirical studies on these exceptions

❑ Limited reflection in laws due to TRIPS flexibility (Art. 27(3)(b))

❑ Studies on farmers’ use exception under plant variety systems (EU/CPVR) may offer indicative 

insights 

❑ Recent policy discussions

❑ U.S. (2022 USDA Report): access to IP information, patent quality, and licensing issues, 

proposal for inter-agency group to improve transparency and explore breeders’ or research 

exemptions

❑ EU (NGT regulation): transparency & upcoming patent impact study

❑ Overall: limited evidence → need for further interdisciplinary research



 

Thank you for your attention.
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