E

SCP/14/10
ORIGINAL: ENGLISH
DATE: OCTOBER 11, 2010

Standing Committee on the Law of Patents

Fourteenth Session
Geneva, January 25 to 29, 2010

REPORT
adopted by the Standing Committee

INTRODUCTION
1.

The Standing Committee on the Law of Patents (“the Committee” or “the SCP”) held its
fourteenth session in Geneva from January 25 to 29, 2010.

2.

The following States members of WIPO and/or the Paris Union were represented at the
meeting: Algeria, Angola, Argentina, Australia, Austria, Barbados, Belarus, Belgium,
Bolivia (Plurinational State of), Brazil, Bosnia and Herzegovina, Bulgaria, Burkina Faso,
Burundi, Cambodia, Cameroon, Chile, China, Colombia, Congo, Costa Rica, Côte
d’Ivoire, Cuba, Cyprus, Czech Republic, Democratic People’s Republic of Korea,
Denmark, Dominican Republic, Ecuador, Egypt, El Salvador, Finland, France, Germany,
Ghana, Guatemala, Guinea, Hungary, India, Indonesia, Iran (Islamic Republic of), Iraq,
Ireland, Israel, Italy, Japan, Jordan, Kenya, Kuwait, Kyrgyzstan, Lao People’s Democratic
Republic, Latvia, Lebanon, Libyan Arab Jamahiriya, Lesotho, Lithuania, Madagascar,
Malaysia, Mauritius, Mexico, Morocco, Myanmar, Netherlands, Nigeria, Norway, Oman,
Pakistan, Panama, Paraguay, Peru, Poland, Portugal, Qatar, Republic of Korea,
Romania, Russian Federation, Saudi Arabia, Senegal, Serbia, Singapore, Slovakia,
Slovenia, South Africa, Spain, Sri Lanka, Sudan, Sweden, Switzerland, Syrian Arab
Republic, Thailand, The former Yugoslav Republic of Macedonia, Tunisia, Turkey,
Uganda, Ukraine, United Kingdom, United States of America, Uruguay, Venezuela
(Bolivarian Republic of), Viet Nam, Yemen, Zambia and Zimbabwe (103).

3.

Representatives of the Eurasian Patent Office (EAPO), the European Commission (EC),
the Council of the European Union, the European Patent Office (EPO), the Patent Office
of the Cooperation Council for the Arab States of the Gulf (GCC), South Centre (SC), the
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World Health Organization (WHO) and the World Trade Organization (WTO) took part in
the meeting in an observer capacity (8).
4.

Representatives of the following non-governmental organizations took part in the meeting
in an observer capacity: Asian Patent Attorneys Association (APAA), Center for
International Environmental Law (CIEL), Centre for International Intellectual Property
Studies (CEIPI), Chamber of Commerce of the United States of America (CCUSA),
Chartered Institute of Patent Attorneys (CIPA), CropLife International, European
Committee for Interoperable Systems (ECIS), European Communities Trade Mark
Association (ECTA), European Law Students’ Association (ELSA International),
Foundation for a Free Information Infrastructure (FFII e.v.), Free Software Foundation
Europe (FSF-Europe), Fridtjof Nansen Institute (FNI), German Association for Industrial
Property and Copyright Law (GRUR), Institute of Professional Representatives before the
European Patent Office (EPI), Intellectual Property Institute of Canada (IPIC),
International Association for the Protection of Industrial Property (AIPPI), International
Centre for Trade and Sustainable Development (ICTSD), International Chamber of
Commerce (ICC), International Federation of Industrial Property Attorneys (FICPI),
International Federation of Pharmaceutical Manufacturers Association (IFPMA),
IQSensato, Japan Patent Attorneys Association (JPAA), Knowledge Ecology
International, Inc. (KEI), Latin American Association of Pharmaceutical Industries
(ALIFAR), Max Plank Institute for Intellectual Property, Competition and Tax Law (MPI),
and Third World Network (TWN) (26).

5.

The list of participants is contained in the Annex to this report.

6.

The following documents prepared by the Secretariat had been submitted to the SCP
prior to the session: “Draft Agenda” (SCP/14/1 Prov.), “The Client-Patent Advisor
Privilege” (SCP/14/2), “Technical Solutions to Improve Access to, and Dissemination of,
Patent Information” (SCP/14/3), “Transfer of Technology” (SCP/14/4), “Opposition
Systems” (SCP/14/5), “Report on the International Patent System: Revised Annex II of
document SCP/12/3 Rev.2” (SCP/14/6), “Proposal from Brazil” (SCP/14/7) and
“Conference on Intellectual Property and Public Policy Issues” (SCP/14/8).

7.

In addition, the following documents prepared by the Secretariat were also considered by
the Committee: “Report on the International Patent System” (SCP/12/3 Rev.2);
“Addendum to the Report on the International Patent System” (SCP/12/3 Rev.2 Add.);
“Standards and Patents” (SCP/13/2); “Exclusions from Patentable Subject Matter and
Exceptions and Limitations to the Rights” (SCP/13/3); “The Client-Attorney Privilege”
(SCP/13/4) and “Dissemination of patent information” (SCP/13/5).

8.

The Secretariat noted the interventions made and recorded them on tape. This report
summarizes the discussions reflecting all the observations made.

GENERAL DISCUSSION
Agenda item 1: Opening of the session
9.

The fourteenth session of the Standing Committee on the Law of Patents (SCP) was
opened by the Director General, Mr. Francis Gurry, who welcomed the participants and
introduced Mr. James Pooley, Deputy Director General. Mr. Philippe Baechtold (WIPO)
acted as Secretary.

Agenda item 2: Election of a chair and two vice-chairs
10.

The SCP unanimously elected, for one year, Mr. Maximiliano Santa Cruz (Chile) as Chair
and Mrs. Dong Cheng (China) and Mrs. Bucura Ionescu (Romania) as Vice-Chairs.
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Agenda item 3: Adoption of the draft agenda
11.

The SCP adopted the draft agenda (document SCP/14/1 Prov.) with the addition of the
proposal from the Delegation of Brazil (document SCP/14/7) under agenda item 7(b), to
be included in the final version (document SCP/14/1).

Agenda item 4: Adoption of the draft report of the thirteenth session
12.

The Committee adopted the draft report of its thirteenth session
(document SCP/13/8 Prov.1) as proposed, with amendments received from the
Delegation of Japan and the Representatives of ALIFAR and CEIPI, which will be
included in the final report (document SCP/13/8).

Agenda item 5: Report on the Conference on Intellectual Property and Public Policy
Issues
13.

The Chair presented an oral report on the Conference on Intellectual Property and Public
Policy Issues, which was held on July 13 and 14, 2009.

14.

The Delegation of El Salvador, speaking on behalf of the Group of Countries of Latin
America and the Caribbean (GRULAC), was very pleased about that excellent
Conference. The Delegation was very interested in continuing that type of activity in the
form of seminars, for example, or of a second conference that could enrich further
discussions. The Delegation considered that the Conference put WIPO in a key position
at that important time, for example, in the area of climate change and in the context of the
Copenhagen Summit. The Delegation called upon the Director General to consider
holding a second conference.

15.

The Delegation of Sri Lanka welcomed the first step taken by the SCP and WIPO in
organizing and holding discussions on intellectual property and public policy issues and
the approach of placing global challenges at the center of the intellectual property debate.
The Conference had covered many global issues which were great challenges for the
international community and all the Member States to properly manage. The Delegation
felt that, while the Conference had been well organized in terms of logistics, the
discussions could have been more balanced and more interactive. In its view, too many
topics of vast importance had been discussed within two days, which had set out the
background, but had not enhanced discussions. The Delegation expressed its hope that
the Conference would be followed up in a way that themes would be treated in a focused
and a balanced manner in the future, making it more relevant for developing countries.

16.

The Delegation of Angola, speaking on behalf of the African Group, noted that it would be
very useful for the delegates to have the report on the Conference on IP and Public
Policy Issues available to them in the form of a written document, translated into all the
United Nations (UN) languages.

17.

The Delegation of Yemen, speaking on behalf of the Asian Group, welcomed the
organization of the Conference on IP and Public Policy Issues. The Asian Group was
pleased to have participated in its discussions. The Conference was a positive step in
the right direction which needed to be taken up further in WIPO’s deliberations and
through more interactive and focused discussion on each of the themes. The Asian
Group also welcomed the preliminary studies on selected issues prepared by the
Secretariat as a good basis to facilitate discussions among the Member States and to
develop a balanced international patent system. The Delegation stated that, in keeping
with the General Assembly’s directive on mainstreaming the Development Agenda, its
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Group also urged to ensure that the studies reflected ground realities by factoring in the
development dimension that acknowledged and analyzed the correlation between
specific aspects of the international patent system and the different levels of socioeconomic development in Member Countries. The Asian Group welcomed the Brazilian
proposal on exceptions and limitations as a basis for discussion and looked forward to
constructive deliberations on the proposal. The Group reaffirmed its commitment to the
work of the SCP with the aim of developing a balanced international patent system.
18.

The Delegation of India thanked the Director General and the Secretariat for organizing
the Conference on IP and Public Policy Issues. As had also been stated by the Asian
Group Coordinator, it believed that the Conference was a positive step in the right
direction. In order to mainstream the consideration of those issues in WIPO’s
deliberations as originally envisaged, it urged a meaningful follow-up by holding more
focused and interactive panel discussions on each of the themes which could then be
discussed in a follow-up conference as proposed by some other delegations.

19.

The Delegation of the Islamic Republic of Iran expressed its appreciation to the
Secretariat for organizing the two-day Conference on IP and Public Policy Issues, which
was a good starting point for discussions on the interface of the patent system with other
public policy issues. The Delegation observed that that kind of initiative played a crucial
role in increasing the understanding of different views and concerns among Member
States, and should continue to be kept on the SCP agenda. The Delegation suggested
that similar conferences be organized on an annual basis.

20.

Following the suggestions of some Member States, the report on the Conference on
Intellectual Property and Public Policy Issues, presented by the Chair
(document SCP/14/8), was submitted to the Committee.

Agenda item 6: Report on the international patent system
21.

The discussions were based on documents SCP/14/6, SCP/12/3 Rev.2 and
SCP/12/3 Rev.2 Add.

22.

The Secretariat informed the SCP that comments recently received from the Delegation
of Guatemala would be incorporated in the following version of Annex II of document
SCP/12/3 Rev.2 which referred to country legislations.

23.

The Delegation of Brazil recalled that it had indicated a correction on Brazil’s legislation in
the previous session of the SCP under the agenda item concerning exclusions from
patentable subject matter, and requested to incorporate that correction into the next
version of the document. The Delegation explained that patents were granted in Brazil
for pharmaceutical products, provided they were approved beforehand by the National
Agency for Public Health.

24.

The Delegation of India stated that it would submit its corrections in writing regarding
India’s legislation on exclusions from patentable subject matter.

25.

The Delegation of Uruguay stressed the importance of the Conference on Intellectual
Property and Public Policy Issues. It stated that the Conference represented a huge and
positive step forward and that that work should continue. The Delegation was of the
opinion that having started analyzing the diverse and complex international patent system
was very beneficial, which needed to be acknowledged in order to move forward. The
Delegation lauded the excellent technical level of the documents and stated that that
important work should be complemented by work from the delegations and other
technical entities. The Delegation further indicated that there were a couple of errors in
the Annex of document SCP/14/6 regarding Uruguay, and that it would submit corrections
in writing to the Secretariat.
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26.

The Delegation of China observed that the Report on the International Patent System
was very comprehensive and was worthy of in-depth study, and that it provided a very
good value for better study of the patent systems of different countries. The Delegation
informed the SCP that China’s patent law had been amended in December 2008, and
that the new patent law had come into effect in 2009. Some adjustments had been made
regarding the exclusions from patentable subject matter and exceptions and limitations to
the rights. The Delegation indicated that it would submit those amendments in writing so
that the Report would reflect the changes in China’s patent law.

27.

The SCP agreed that document SCP/12/3 Rev.2 would remain open for further
discussion at the next session of the SCP. Document SCP/14/6 will be updated, based
on the comments received, or that will be received, from Member States.

GENERAL DECLARATIONS
28.

The Delegation of Kyrgyzstan, speaking on behalf of the Regional Group of Certain
States of Eastern Europe, Caucuses and Central Asia, appreciated the efforts made by
the Secretariat in preparing the six preliminary studies and expressed its hope that the
results would serve as a basis for productive and constructive discussions. It was of the
opinion that a professional approach from the experts in studying those topics would help
Member States of WIPO to extend their understanding and convergence on the complex
issue of patent law. The Delegation gave assurances that its Regional Group would
continue to be committed to the principle of international harmonization of patent
legislation and the work carried out within the SCP.

29.

Speaking in its national capacity, the Delegation of Kygryzstan stated that the Secretariat
and the Committee had done a great deal of work in analyzing the patent legislations of
various countries, thus making it possible to have maximum convergence in the
harmonization of patent legislations within regions and throughout the world. The
Delegation noted that the Kyrgyz Republic had currently prepared a draft law on changes
and revisions to its patent legislation in which provisions on exceptions and limitations to
the rights would be more clearly spelled out.

30.

The Delegation of El Salvador, speaking on behalf of GRULAC, commended the way that
the SCP had progressed in its work through the non-exhaustive list of topics that had
been identified by its members. The Delegation stated that it had been positive for the
Committee to maintain the discussion on the studies, including on those related to the
international patent system, as an open item on its agenda, for ongoing revision and
comments by Member States. It noted that it was very important to maintain constant
progress on the new preliminary studies that were still pending and that would be
presented in the future, particularly regarding those of interest to developing countries.
The Delegation expressed its hope that the Secretariat would be able to keep the
Committee updated on the other pending topics, so that Member States could submit
their comments. The Delegation stated that the SCP had made significant work to
guarantee the inclusiveness of all Member States through the discussion of topics of their
interest. In its view, work could be accelerated in the SCP on those topics that Member
States deemed pertinent for the progressive development of the law of patents on an
international scale. Along those lines, GRULAC welcomed the proposal by the
Delegation of Brazil on exceptions and limitations to the rights, which was a fundamental
issue relating to development. The Delegation observed that several recommendations
of the Development Agenda had a direct or indirect link to that issue. Presently, the
existence of different approaches to exceptions and limitations could cause uncertainty
on the available flexibilities to Member States. The Delegation considered that the
proposal aimed to close the gaps between the various legislations and the proper use of
flexibilities by Member States. In its opinion, the key element of the proposal was the
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establishment of a work program in three phases, so that wide and sustained discussions
on the issue could be carried out. The Delegation further noted that the Conference on
Intellectual Property and Public Policy had been an excellent opportunity for discussions
among Member States. In view of the contributions by Member States for the
establishment of a work program, and the high level of participation and valuable
contributions made by the participants during the Conference, the Delegation stated that
the SCP should take measures for a follow-up to the Conference.
31.

The Delegation of Slovenia, speaking on behalf of the Central European and Baltic
States, observed that its Regional Group remained committed to the ongoing work in the
framework of the SCP. The Delegation was convinced that discussions on important
issues relating to the patent system were an appropriate step towards enhancing access
to patent information, as well as ensuring a more efficient and user-friendly international
patent system. The Delegation reiterated its Group’s readiness to be actively engaged in
setting up a balanced SCP work program with a non-exhaustive list of items to be dealt
with. The preliminary studies prepared by the Secretariat presented a most welcome
stepping stone for future work. The main focus should remain to achieve significant
harmonization of international patent law, which would be beneficial to all Member States.
The Delegation welcomed the two new documents dealing with transfer of technology
and opposition systems, as well as the further studies on client-attorney privilege and
dissemination of patent information. Its Regional Group was looking forward to the
external experts’ study on exclusion from patentable subject matter and exceptions and
limitations to the rights due in October 2010, and reiterated its active participation in the
discussions.

32.

The Delegation of Spain, speaking on behalf of the European Union and its 27 Member
States, reiterated its commitment to the work carried out so far by the SCP and looked
forward to a constructive, efficient and fruitful session. The Delegation stated that the
objective of the SCP work program was to discuss important topics such as standards
and patents, exclusions from patentable subject matter and exceptions and limitations to
patent rights, client-attorney privilege, dissemination of patent information, transfer of
technology and opposition systems, with a view to increasing the understanding of those
complex questions and their role and impact on the international patent system as a
whole. The Delegation stated that discussions should eventually contribute to a more
efficient and accessible patent system. The European Union and its 27 Member States
expressed its willingness to contribute to the drafting of a balanced work program based
on a non-exhaustive list of issues identified by the Committee. The Delegation
appreciated the objective and thorough handling of the preliminary studies prepared by
the Secretariat. Such studies constituted a valuable contribution to answer important
questions of the current international patent system and could be interesting for the future
discussions on the international harmonization of patent law. The Delegation expressed
the European Union and its 27 Member States’ strong commitment to international
harmonization of patent law and the work of the SCP. It particularly welcomed the
second study on the client-patent advisor privilege as well as the two new preliminary
studies on transfer of technology and opposition systems which provided a
comprehensive overview of the current international patent system. The Delegation
reiterated its full commitment to cooperate and participate actively and constructively in
the discussions with the hope of achieving the objectives of the SCP.

33.

The Delegation of the Islamic Republic of Iran associated itself with the statement made
by the Delegation of Yemen on behalf of the Asian Group. It observed that the SCP
should serve as a forum for establishing an IP regime, which provided guidance and
progress in the international development of patent law, while taking into account the
inherent link in the patent agenda and public policy issues as well as the varying degree
of social and economic development of the countries. In its view, the international
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harmonization of patent law would only be beneficial if the process was sensitive to the
developmental aspects of the countries. From the Delegation’s perspective, the following
principles were essential for the effectiveness of any future work program of the
Committee: firstly, the SCP work program should be broad, flexible and balanced,
allowing open discussions on a wide range of patent law related issues. The Delegation
th
stated that the list of topics identified at the 12 session of the Committee should remain
open for any new proposal by Member States. Secondly, cross-cutting issues, such as
development and its inter-relationship with the IP system should be examined. In that
context, the SCP should try to explore ways on how the patent system could contribute to
the promotion of technological innovation and to the transfer and dissemination of
technology in a manner conducive to social and economic welfare of Member States.
Thirdly, the SCP was the pertinent committee to address all aspects of patent law.
Therefore, it could contribute and complement discussions in other WIPO Committees or
other international fora, for instance, the implementation of recommendations under the
WIPO Development Agenda. The Delegation observed that the issues related to
norm-setting flexibilities, public policy and public domain could be discussed in the SCP
from the patent law perspective. Further, it stated that limitations and exceptions to
patent rights and exclusions from patentable subject matter would be examined with a
view to alleviate global challenges.
34.

The Delegation of the United States of America offered to submit comments on each of
the working documents and on suggestions for the future work by the Committee. It
sought to forge a consensus so as to achieve concrete and tangible results. A recent
example of such a consensus was the progress achieved last December in the Standing
Committee on Copyright and Related Rights (SCCR) on the issue of access to
copyrighted material by the blind and visually impaired. The Delegation expressed its
hope that such a solution would be possible with respect to the issues addressed by the
SCP.

35.

The Delegation of India associated itself with the statement made by the Delegation of
Yemen on behalf of the Asian Group. The Delegation expressed its hope that the
deliberations in the coming days would help the Secretariat to improve on the present
studies and make them more comprehensive. From a developing countries’ perspective,
the preliminary studies on standards and patents, exclusions from patentable subject
matter and technology transfer were of considerable importance. The Delegation noted,
however, that while said documents were positive in their descriptive part, they should
also include the development aspects and address the concerns of developing countries.
Mainstreaming of the Development Agenda in all aspects of WIPO’s work was an
essential guiding principle. WIPO’s expertise in the area of promoting intellectual
property, in the sense of promoting social and economic development, was important to
address the matter. Such a holistic approach would facilitate a balanced, inclusive and
consistent work program in which all Member States had a stake. Referring to the
revised study on client-attorney privilege, the Delegation noted that there was no
provision on a client-attorney privilege in India’s Patent Act of 1970 with respect to patent
agents who were required to be science graduates. The Delegation also stated that the
study did not clearly define “patent attorney”, and suggested that a clear definition of what
a patent attorney was and in what respect he would be different from a lawyer, be
considered in a revised study, including the implications of any harmonization in this area.
The Delegation welcomed the proposal made by the Delegation of Brazil for a study on
exceptions and limitations to patent rights and joined other delegations in extending its
support to that initiative, which was considered extremely important for all intellectual
property regimes. While recalling that the issue had been discussed in great detail in the
SCCR, the Delegation proposed that WIPO carry out an extended study, including
mapping the provisions that existed in different countries, and their impact. The
Delegation expressed its satisfaction of the progress made by the SCP in presenting the
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preliminary studies giving clear pictures of the existing situation across countries. It
stated, however, that important issues, such as non-patentable subject matter, patents
and standards and technology transfer, were vital for developing countries and needed
greater attention. The Delegation stressed its readiness to participate constructively in
the Committee’s discussions.
36.

The Delegation of Guatemala supported the statement made by the Delegation of
El Salvador on the Conference on Intellectual Property and Public Policy Issues. It
believed that there should be a follow-up to the outcome of that Conference, and hoped
that the Committee would reach an agreement under agenda item 8. The Delegation
expressed its expectation that the SCP continue its efforts to develop a work program
that was balanced and inclusive to support the work of the international patent system. In
that effort, it believed that the SCP should take into account the results of its previous
work. The Delegation was pleased to see that the discussions in the Committee had
covered a broad number of issues of interest to developing countries, for example,
dissemination of patent information and exceptions and limitations to patent rights. In its
view, it was very important that the new SCP work program reflect the development
dimension and take into account the recommendations of the Development Agenda. It
also believed that it was pertinent to take into account the complementary nature of the
work of other committees within WIPO to benefit from them and avoid duplication of work.
The Delegation further supported the proposal of the Delegation of Brazil that would be
presented to the Committee. The Delegation observed that Annex II of
document SCP/14/2 Rev.2 was very helpful, and suggested that delegations collaborate
with the Secretariat to update the Annex.

37.

The Delegation of Angola, speaking on behalf of the African Group, stated that the
preliminary studies must take into account not only social and economic realities and
disparities between the different levels of development of countries, but also differences
between their national legal systems. The African Group looked forward to a quick
conclusion of the comprehensive study on exceptions and limitations. The Delegation
believed that the patent system should play a major role in some areas of general interest
and public policy issues related to development, such as education, health, environment,
climate change and food security. The patent system should also facilitate technology
transfer and access to knowledge. In recalling the Committee’s request that the
Secretariat produce cost estimates of translating the studies into all official UN
languages, the Delegation looked forward to receiving that information well in advance of
the following session of the Program and Budget Committee.

38.

The Delegation of Brazil associated itself with the statement made by the Delegation of
El Salvador on behalf of GRULAC. The Delegation stated that the SCP had a special
role within WIPO’s intergovernmental machinery, as the law of patents was certainly a
key chapter within the whole area of intellectual property rights. In its view, the law of
patents was based on one essential trade off − the granting of temporary and exclusive
rights in exchange for the dissemination of technological progress to the benefit of society
as a whole. That trade-off aimed to draw a delicate balance between private and public
interests. The Delegation hoped that the needs to keep that balance would be kept in
mind in the discussions during the week. For that to happen, the Delegation considered it
important to adopt a systemic approach leading to the mainstreaming of the
recommendations of the Development Agenda into the work of the Committee. This
would ensure a broad perspective that took into account the impact of patent protection
on a broad range of social, economic and legal issues. The preliminary studies
undertaken by the Secretariat should take into consideration such broad perspectives as
well as contributions provided by other agencies of the UN system. The Delegation
hoped that discussions would proceed together on each specific topic such as, patent
information, sufficiency of disclosure and exceptions and limitations since they were all

SCP/14/10
page 9
interconnected. The Delegation believed that it was in the best interest of all Member
States to preserve the role of WIPO in setting intellectual property rules, principles and
procedures. Initiatives outside WIPO would lack legitimacy and support of most
countries. That was why in this key Committee within WIPO it wished progress to be
made in line with the Development Agenda. The Delegation reiterated its willingness to
enhance its contribution to WIPO as it had stated during the General Assemblies in
September 2009. The Delegation further informed the Committee that at the current
session of the SCP, it would be presenting a concrete contribution under item 7(b) of the
agenda concerning exceptions and limitations. In addition, at the following session, it
would be presenting a proposal on sufficiency of disclosure.
39.

The Delegation of Japan referred to some of the working documents which stated that the
patent system was intended to promote and support innovation. The system was also
considered as a tool for the diffusion of technology. In view of the complicated and
accelerated advancements in certain areas, the need to establish a well-functioning
patent system was bigger more than ever. In that context, it was beneficial for the
members of the Committee to enhance their understanding of the issues addressed in
the working documents for the sake of structured deliberations. The Delegation
expressed its hope that discussions would lead to establishing common ground that
would allow a well-balanced work program.

40.

The Delegation of the Syrian Arab Republic stated that the preliminary studies,
particularly the study on exclusions and exceptions, was important in the framework of
the Development Agenda, and therefore stated its agreement with the proposal of the
Delegation of Brazil. With respect to the dissemination of patent information, it was very
important to provide databases, digital services and information centers to help the
national offices in that area. While underlining the importance of technical standards and
patent information for development, the Delegation stated that those issues were a big
challenge for developing countries. With regard to the attorney-client privilege, the
Delegation observed that national legislations should be studied and disseminated. In its
opinion, countries should be able to decide those matters taking into consideration their
social and economic situation. The Delegation also stressed the importance of providing
studies in the Arabic language which would allow delegations to properly prepare before
the meetings and to share their contributions.

41.

The Delegation of the Republic of Korea stated that the documents would provide an
excellent basis for enhancing Member States’ common understanding on complex
questions regarding the international patent system. The Delegation particularly
welcomed the opportunity to discuss the issues of client-attorney privilege and opposition
systems. In relation to the first issue, the Delegation stated that leakage of confidential
information by a patent advisor would discourage an inventor from filing a patent
application. To promote innovation and utilize the patent system further, the Delegation
believed that Member States should share more information regarding their national laws
on client-attorney privilege and possibly, find an international common practice in that
area. The Delegation also stated that the sharing of information on the opposition system
of each Member State would be helpful to patent applicants and practitioners. It also
highlighted the importance of patent information dissemination that might meet
developing countries’ need for technology information and might contribute to reducing
the backlog of patent applications in many offices. That agenda item was one of those
that all Member States could benefit from through developing further studies and
discussions. The Delegation emphasized the importance of the intellectual property
system for technology transfer, most of which was made through foreign investments.
The Delegation believed that, without an IP protection system, it was difficult to attract
foreign investment. The Delegation observed that when the Republic of Korea had
experienced a financial crisis in 1997, it had actively and successfully promoted the IP
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protection system to attract more foreign investments. It further noted that the issue on
exceptions and limitations to IP rights was the most frequently suggested agenda item in
all WIPO Standing Committees. While agreeing that the IP system touched many
aspects of the society and the economy, the Delegation noted, however, that limiting the
right of the individual right holder was not a solution to solve global social and economic
public policy issues. In its view, the public sector had to take a more important role in that
regard, and transferring the responsibilities to individual innovators or patent right holders
was not the solution. The Delegation reiterated that the IP system was not only an
incentive for innovation, but that it also benefitted people by promoting the utilization of
innovation. It emphasized therefore that limitations and exceptions to IP rights should not
discourage innovation which might provide ultimate solutions for resolving various public
policy issues. The Delegation stressed the importance of the SCP for the development of
a balanced international patent system and expressed its wish that a consensus be
reached on an organized future work program.
42.

The Delegation of the Russian Federation stated that it had already expressed a very
positive opinion on the preliminary studies conducted at the previous session and
recalled that, given the importance of all of those studies, not only the patent offices were
interested in the contents of those studies. The Delegation requested information on the
translation of the studies into the other working languages of the UN. Further, the
Delegation noted the particular importance of the studies on dissemination of patent
information and transfer of technology. In relation to the issue of dissemination of patent
information, it stated that it constituted the foundation for further transfer of technology to
take place. In relation to the proposal from the Delegation of Brazil, the Delegation stated
that it was not yet acquainted with the contents of the proposal and, therefore, it would
study the proposal carefully and provide its views at a later stage. The Delegation
expressed its willingness to have an open and constructive dialogue so that productive
work on the harmonization of patent laws could be undertaken.

43.

The Delegation of Pakistan made two general comments. Firstly, the development
dimension of the international patent system should be given due consideration. The
WIPO Development Agenda recommendations had a direct bearing on the WIPO work
program on international patent law. Secondly, the international patent system should be
aware of the differences between discovery and innovation, and in that regard, all efforts
should be made to avoid the patent system being misused by the industry. The
Delegation appreciated the efforts made for organizing the Conference on Intellectual
Property and Public Policy Issues, but would have liked to see a more focused and
comprehensive discussion at the Conference. The Delegation, however, expressed its
hope that that issue could be managed in a follow-up conference as proposed by some
delegates.

44.

The Delegation of Morocco supported the statement made by the Delegation of Angola
on behalf of the African Group with respect to the preliminary studies on selected issues.
The Delegation stated that it would like the development concerns to be the center of all
the work of the Committee. In its view, public health issues, food security, environment,
climate change, all of those issues should be taken on board. It believed that a
well-balanced patent system was to the benefit of all. The Delegation expressed its
support for the statement made by the Delegation of the Syrian Arab Republic on the
subject of the translation of all the studies into Arabic.

45.

The Delegation of Chile fully supported the successful outcome of the SCP. The
Delegation stated that the documents prepared for the SCP on client-attorney privilege,
technical solutions to improve access to information on patents and its greater
dissemination, transfer of technology, opposition procedures and the Report on the
International Patent System were steps forward in the development of the work of the
Committee. It was pleased to see that preliminary studies had been developed in two
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new areas contained in the non-exhaustive list. In relation to the study on technology
transfer, the Delegation stated that the issue was fundamental in the development of
innovation. Referring to the Conference on Intellectual Property and Public Policy Issues,
the Delegation believed that, as already mentioned by the Delegation of El Salvador,
such initiative should be maintained and continued, focusing on enriching the discussion.
While stating that the agenda of the Committee should not just follow the
recommendations of the Development Agenda, the Delegation stressed that developing a
well balanced agenda was also directly linked to the strategic objectives of WIPO. In its
opinion, that should guide the work of the Committee. The Delegation expressed its
belief that the SCP now had established the basis to move forward with substantive
discussions on all of the relevant issues, in order to gradually progress in a well-balanced
manner in all areas of interest to Member States.
46.

The Delegation of Panama supported the statement made by the Delegation of
El Salvador on behalf of GRULAC and its proposal for a follow-up Conference on
Intellectual Property and Public Policy Issues. It was the first time that it was participating
in the work of the Committee and it was very enthusiastic about all of the items on the
agenda, representing various challenges. The Delegation stated that the Committee’s
topics did cost lives in countries where the issue of patents was a huge challenge to be
resolved. That was why the Delegation wished to record its support for all of those
projects. The themes of the studies treated during the week were extremely valuable for
the undertakings that the country wished to develop. Panama was working on
developing a project called “network of opportunities for poor families”, and the
Delegation hoped that the project could benefit from the knowledge and the work
discussed by the Committee. Of particular interest were issues related to the
dissemination of patent information and transfer of technology, as the Delegation was
convinced that, by using the opportunities and the advantages of the intellectual property
system, successful outcomes could be achieved.

47.

The Delegation of Indonesia supported the statement of the Delegation of Yemen made
on behalf of the Asian Group, and noted that the working documents constituted a good
reference for further substantive deliberations. The Delegation also welcomed the two
new studies produced by the Secretariat, namely, “Transfer of Technology” and
“Opposition Systems”. The Delegation was of the view that the document on transfer of
technology described comprehensively the state of play of the issue, including challenges
faced by developing countries. However, some other issues like public domain, the
linkages between foreign direct investment (FDI) and technology spillover as well as the
absorptive capacity of developing countries could be further explored. The Delegation
expressed the view that the obligations of developed countries to fulfill their commitment
as mandated by the TRIPS Agreement had still not been sufficiently analyzed. The
document had, for example, not enough analyzed how the patent system might impede
transfer of technology or how to utilize public domain patents for the purpose of
technological advancement of developing countries. In relation to the document on
opposition systems, the Delegation appreciated the explanations provided in Chapter III,
stating the objectives of opposition systems and their role in the patent system. It further
acknowledged that, as indicated in Chapter II, the number of patent applications or
patents in respect of which oppositions had been filed, was not very high. The
Delegation also commended the explanations in Chapter V, which provided a concise
description of national and regional practices in Brazil, Egypt and India, as well as in the
EPO and in the EAPO. The Delegation found that all the differences in opposition
systems, such as pre-grant or post-grant opposition or the grounds for opposition, were
worth noting. The Delegation commended WIPO on the successful organization of the
Conference on Intellectual Property and Public Policy Issues. It noted that the
Conference had attracted a number of distinguished speakers and a large number of
participants. The Delegation hoped that, at following similar conferences, more time
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would be devoted to discussions and more involvement of speakers from the civil society
would be considered. On the study on the client-attorney privilege, including its revised
version, the Delegation was of the view that it still needed sufficient analyses, particularly
on the possible adverse implications of having uniform legal standards on client-attorney
privilege. The Delegation supported the submission of the Delegation of Brazil on the
issue of exceptions and limitations to patent rights. Besides some crucial points raised in
the submission, the Delegation appreciated three phases suggested for the work of the
SCP in guiding the Committee to achieve concrete results. The Delegation expressed its
hope that the comments made by Member States during the deliberation of the SCP
could be incorporated in the existing studies, either in the text or in the annexes. In its
view, such comments would enrich the studies and ensure their quality and balance, and
adequately reflect development considerations. In conclusion, the Delegation welcomed
and appreciated the work of the SCP in particular, since Indonesia was in the process of
revising its patent law. It considered that the documents produced by the Secretariat, as
well as the comments expressed by Member States, would become valuable references
and would contribute to achieving meaningful results that addressed the common
concerns of Member States.
48.

The Delegation of Malaysia stated that the study on the exclusions from patentable
subject matter and exceptions and limitations to patent rights could be useful for
strengthening the patent system, and provided a platform to learn from the experiences of
other countries. The Delegation supported the statement made by the Delegation of
Yemen on behalf of the Asian Group regarding considering a more interactive and
focused panel discussion at the Conference in respect of the issues of public health,
environment, climate change and food security. It also looked forward to further
discussions on the issues of the opposition system which had its advantages and
disadvantages, described in document SCP/14/5. In relation to the document on transfer
of technology, the Delegation stated that it provided many avenues where transfer of
technology could take place. It also had illustrated how a good patent system could help
the promotion of technology transfer which could be useful for developing countries like
Malaysia.

49.

The Delegation of Algeria stated that while it was true that dissemination of information
encouraged innovation, for a good number of developing countries, access still remained
limited. Therefore, an effort must be made by WIPO to train staff dealing with that issue.
Regarding exclusions from patentable subject matter and exception and limitations, the
Delegation noted that the study should take into account the interests of developing
countries and in that line, the Delegation supported the proposal by the Delegation of
Brazil. The Delegation was of the view that the proposal contained several matters of
great interest to developing countries, in particular, in the area of health.

50.

The Delegation of Cameroon fully endorsed the statement made by the Delegation of
Angola speaking on behalf of the African Group. Its government was following the work
of the Committee with special attention. The issues discussed in the SCP were of great
interest to its Government because they were important in resolving certain development
problems. The Delegation was of the opinion that intellectual property rights could
constitute an obstacle to the well-being of the population of the different States, if the
development aspect in the applicability of those rights was not taken into account. The
Delegation expressed its hope that the continuation of the consideration of issues, such
as exceptions and limitations, transfer of technology and dissemination of patent
information, would prove to be relevant to a better future of the patent system in an
ever-changing world. Making reference to the Chair’s report on the Conference on
Intellectual Property and Public Policy Issues, the Delegation also stated that it would be
very useful for that work to be continued in the form of more targeted and constructive
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discussions, taking into account the real circumstances in the countries, and giving
particular importance to development aspects.
51.

The Delegation of Costa Rica supported the statement made by the Delegation of
El Salvador on behalf of GRULAC with respect to the priorities mentioned. The
Delegation stated that the gaps that separated the interests and necessities of the
various delegations should not be forgotten, and should be dealt with indepth in a
constructive manner in order to use them as an enrichment flowing from such differences.
The Delegation lauded the quality of the documents which were a valuable basis for the
work of the Committee. The Delegation joined other delegations who had already
expressed their interests in having a balanced work program for the SCP. It supported
the proposal by the Delegation of Brazil on exceptions and limitations and believed that
that was a positive alternative that would represent a step forward and create positive
results.

52.

The Delegation of Egypt supported the statement made by the Delegation of Angola on
behalf of the African Group. The Delegation noted that the work of the Committee
concerned many important preliminary studies related to patents and standards,
client-attorney privilege, the dissemination of patent information as well as two new
preliminary studies on transfer of technology and opposition systems. Although all those
preliminary studies were important, there was no doubt that his Delegation was
particularly attentive to the questions on exclusions from patentable subject matter,
exceptions and limitations to the rights and transfer of technology, given the importance
for developing countries of those issues and the fact that they were directly linked to the
Development Agenda. The Delegation supported the proposal made by the Delegation
of Brazil as far as limitations and exceptions were concerned, for its objective treatment
of all the topics concerning the issue which were of importance to the developing
countries, and to the community of consumers regardless whether they were in
developing or developed countries. That approach was close to the Delegation’s
viewpoint on the question of exceptions and limitations, according to which the issue
should be dealt with as a whole, without limitation to one particular item. The Delegation
stated that it would very carefully examine the preliminary study on transfer of technology,
because it could represent, for developing countries, substantial benefits from
international patent protection, as had been stressed by the Delegation at the Committee
on Development and Intellectual Property (CDIP). While welcoming the preliminary
studies prepared since the previous session, the Delegation noted that they were not
complete because they had been presented in only three languages rather than in the six
UN languages, and particularly noted the missing translations into the Arabic language.
That meant that the national authorities in its country and other Arab countries would not
be able to directly react to those studies, or studying them would take a longer period of
time. Therefore, it expressed its hope that the International Bureau would provide those
studies and the other studies to be submitted in the future in all the official languages of
the UN, as unavailability of studies in the various UN official languages would limit the
Delegation’s desire to ask for further studies to be presented. The Delegation was
looking forward to a fruitful session of the Committee and to in-depth discussions of the
preliminary studies, which would be one of the best methods to achieve progress in
setting up the work program of the Committee.

53.

The Delegation of the Bolivarian Republic of Venezuela wished to emphasize the need
for all documents to be translated into all the official UN languages and, as had been
repeatedly requested by the Delegation of Angola, it was also necessary to introduce
translation into Portuguese. The Delegation welcomed the document submitted by the
Delegation of Brazil. The Delegation fully supported what had been said about the need
for a balance between private rights and public interest, as this was fundamental for the
credibility of WIPO, especially from the standpoint of the developing countries. Referring
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to paragraphs 13 and 14 of the Brazilian proposal concerning the WTO and the Doha
Declaration on TRIPS and Public Health (Doha Declaration), the Delegation stated that it
was important to review the system, as to date there was only one such case, namely the
one involving Rwanda and Canada. In its opinion, that was not the reason the system
had been set up for. While stressing the need to comply with what had been agreed, the
Delegation recalled the situation involving allegations of violation of patent rights by the
European Union concerning medicines in transit destined to Brazil and Colombia. In its
view, that action could constitute a violation of the TRIPS Agreement, therefore the issue
of medicines in transit had to be taken up. The Delegation expressed concern that the
elaboration of a manual, as described in paragraph 27 of the proposal, could lead to
further limitations. While supporting the proposal in general, the Delegation stated that
the mentioned points should be discussed in greater depth.
54.

The Delegation of Oman supported what had been stated by the Delegation of Egypt on
the importance of providing the preliminary studies in the other UN official languages,
including Arabic, since the absence of such translations prevented many countries from
participating practically and constructively in the negotiations and discussions.

55.

The Representative of the ICC stated that he represented small and large businesses
from all sectors in over 120 countries worldwide, which were both users and producers of
intellectual property, including patents, and had an interest in a well-functioning, efficient
and effective patent system that provided legal certainty, transparency and predictability.
The SCP had addressed several issues of great interest to the business community,
including client-patent advisor privilege, standards and technology transfer. Businesses
were directly impacted by those issues in their daily operations, and were keen to
contribute their experiences and views on the practical implications of the proposals
being discussed. On the issue of client-patent advisor privilege, the Representative
noted that the owners of IPRs and those confronted by IPRs needed the best and most
complete advice that they could obtain to clearly understand those rights and guide their
actions regarding them. That meant that the governments, companies or individuals, as
the case might be, faced with an IP issue should be able to have full and frank exchanges
of information with their respective IP advisors. In order to achieve full and frank
exchanges of information, the Representative considered that those involved should
know that exchanges of communications were confidential and would be protected from
forcible disclosure, even in court. In his opinion, such fundamental requirement for
complete and well grounded advice was not available broadly on an international scale.
The Representative believed that an international framework for the mutual respect of
communications with legal advisors on intellectual property matters was needed to help
both owners in enforcing their rights, as well as defendants accused of infringement.
That would also facilitate international trade and development, and contribute to making
the IP system more effective, clear and transparent. He therefore invited the SCP to
begin considering possible detailed options at the international level to resolve problems
identified by the Secretariat. With respect to the issue of standards, the Representative
observed that companies sought to both harmonize the way in which goods and services
were designed through standards, and to gain part of the return on investments through
patent protection. He believed that neither the international patent system nor its national
implementation required changes to address concerns about patents and standards. As
noted in the preliminary study on that topic, the scope of the exclusive patent right was
carefully designed under national patent laws in order to strike a balance between the
legitimate interests of right holders and third parties, and no national legislation included a
specific provision limiting the right conferred by a patent, the exploitation of which was
essential for the implementation of a standard. On the issue of technology transfer, the
Representative expressed his belief that the availability of economically feasible options
to address global challenges, including health, the environment, and food security, would
depend on the development, commercialization and widespread dissemination of
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effective existing technologies and new non-commercial technologies. The private sector
had been, and would continue to be, responsible for the vast majority of investments and
the development and diffusion of the new and improved technologies that would be
essential to meet those challenges. The Representative observed that the ability to
amortize those investments and assure a return to those who supplied the necessary
capital was secured by intellectual property protection of the inventions that would result
from the private sector research and development effort. The patent system was
intended to correct the underprovision of innovation due to free-rider effects by providing
innovators with limited exclusive rights to prevent others from exploiting their invention,
and thereby enabling the innovators to appropriate the returns on their investment. At the
same time, the patent system required innovators to disclose fully their inventions to the
public. The Representative noted that those fundamental elements of the patent system
played an important role in the dissemination of knowledge and the transfer of
technology. In addition, the Representative noted that open innovation was becoming an
increasingly popular model for organizations working in complex technological fields. In
its view, intellectual property played a critical role in supporting open innovation, because
it provided the legal certainty necessary for broader sharing of technical information and
know-how. The Representative stated that, in particular, patents played an essential role
in supporting collaborations and partnerships between different organizations involved in
developing such technologies. When the SCP contemplated potential mechanisms to
foster transfer of technology, the Representative was of the opinion that it should
consider carefully the practical impact of its decisions on innovative activity and not resort
to solutions that might jeopardize the essential role of patents by creating additional
uncertainties for intellectual property owners.
56.

The Representative of FICPI stated that, since his Federation’s members did not only
represent right owners, but also third parties, he had a good understanding of both sides
of the coin, namely of the interests and needs of the patent owners, as well as of the
interests of the public and all those who did not possess patent protection for their
products. FICPI was closely following the progress in the harmonization of patent laws,
since that was to the benefit of all users of the system. FICPI was also prepared to assist
any study or work relating to the client-attorney privilege. The Representative confirmed
that, from a practical point of view, the dissemination of patent information was important
for all users, including patent offices dealing with the examination of patents.

57.

The Representative of AIPPI stated that his association represented more than 8,000 IP
professionals with more than 60 national and regional groups and concentrated on
studying IP laws for their improvement. The Representative, as Chairman of the AIPPI
Committee on Privilege, stated that the subject dealt with was protection of clients from
the forcible disclosure of their IP advice, which was broader than “privilege”. He
observed that documents SCP13/4 and SCP14/2 identified what the problems were: lack
of protection and loss of protection, in which lack of protection assumed a more minor
position, and loss of protection was the more serious, almost universal issue. The
Representative also agreed that the protection served the public interests foremost. Loss
of protection meant that national laws providing protection were frustrated. In his view,
the SCP was wise not to study solutions to those problems, because such a study was
not justified until the SCP was on top of the problems. The Representative noted that
AIPPI had contributed three major efforts to assist in defining the problems: the
WIPO-AIPPI Conference on Client Privilege in IP Professional Advice in May 2008, and
two AIPPI submissions, in October 2008 and in August 2009. Anticipating the completion
of the first phase of studying client-attorney privilege in the SCP, i.e., defining the
problems, AIPPI had commenced to study the options for remedies based, in part, on the
work done by the SCP. The Representative stated that AIPPI had issued working
guidelines to all national and regional groups to ascertain the options for remedies
through a questionnaire, referring to what were the limitations, exceptions and other
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details of national protection for which provision needed to be made if any agreement
was to be reached to solve the problems. The answers from AIPPI members were
requested by March 31, 2010, and the analysis would be presented at the AIPPI
Congress in October 2010 in Paris. The Representative stressed that, in his view, the
work had reached the point where help from Member States was needed to study options
for remedies. The issues to be taken into account for any viable agreement to be
reached were: existing limitations and exceptions, issues relating to the qualifications of
IP professionals, the preservation of judicial discretion, the necessity of disclosure that
was needed for justice, and the limits of the scope of protection, i.e., to the third parties
and lawyers transacting with third parties, and non-lawyers doing likewise in order to give
advice. Moreover, the Representative stated that the questions as to whether the
dominant purpose test, which had been well explained in the documents, be part of the
international regime and how waver of privilege was determined should be addressed.
The Representative hoped that AIPPI would be able to present its further analysis of the
issue by the SCP’s following session.
58.

The Representative of ALIFAR stated that her Association represented more than
400 pharmaceutical laboratories in 15 countries of Latin America. Referring to one of the
conclusions of a recent WIPO symposium that had found that backlogs in terms of
processing patent applications had reached an unsustainable record level in 2007, the
Representative observed that it might be useful to discuss some of the reasons that had
led to that situation, which might have resulted from some defects in the patent system.
Standards of patentability used by patent offices of some countries might well be one of
the causes. As the requirements for novelty, inventive step and industrial applicability
appeared to be diffused with respect to patent applications and granted patents, there
was more incentive to file patent applications that did not represent genuine innovation,
but rather were filed to obstruct competition. In a report on the pharmaceutical sector
published in July 2009, the European Commission had identified some difficulties in
industrialized countries in the way the patent system was used and which slowed down
the access of competitive products onto the market. The European Commission’s inquiry
noted that a generally applied strategy was to submit many patent applications for the
same medicine which could reach up to 1,300 patents and applications in Member
States. In her view, that could lead to legal uncertainties and high cost for the patent
system, and the same scenario started to occur in developing countries. The
Representative therefore considered that the work of the SCP could explore mechanisms
to avoid the patent system being used for reasons that were not intended and to provide
incentives for innovation. The Representative stated that any initiative to harmonize
substantive aspects of patent law could be viewed with concern as it could reduce the
room for maneuver for the patent offices from Latin America in determining their own
standards and criteria for patentability and to keep the patent system from producing
effects such as those described by the report of the European Commission. She was of
the opinion that the Committee had explored the difficulties encountered in the patent
system from the standpoint of the impact that it had on matters of public interest, such as
health, and its work would facilitate the linkage of various issues under discussion with
the 45 recommendations of the Development Agenda. The Representative expressed
her hope that the Committee’s work would overcome the difficulties without weakening
the TRIPS flexibilities in areas such as novelty, inventive step and industrial applicability,
patentable subject matter and the definition of prior art, among other matters.

59.

The Representative of KEI indicated that his comments would focus on the proposal by
the Delegation of Brazil on patent limitations and exceptions, as set out in
document SCP/14/7. The Representative supported all of the elements of work set out in
paragraphs 25 to 27 of document SCP/14/7, which he considered as logical and useful
steps to begin an empirically based discussion of patent limitations and exceptions,
focused on practical concerns. To that end, and considering also the several reports
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already prepared by the Secretariat, the Representative raised four issues: firstly, with
respect to access to medicines, the Delegation of Brazil had called attention to the lack of
policy coherence in a world where at one moment countries endorsed the use of
compulsory licensing to promote access to medicines for all, and in separate fora
criticized developing countries for actually considering or issuing such compulsory
licenses. If compulsory licensing of medicines was truly supported, it should not be
subject to bilateral and unilateral trade pressures. In that regard, the Representative
questioned the role of WIPO in addressing such lack of policy coherence. He suggested
that the countries most committed to bilateral and unilateral trade pressures could be
asked to elaborate the rationale and criteria they used to reprimand countries that simply
tried to implement paragraph 4 of the Doha Declaration, and to explain why they believed
such pressures were consistent with the said Declaration and the WHO Global Strategy
on Public Health, Innovation and Intellectual Property, as set out in WHA 61/21. The
Representative also agreed with the Delegation of the Bolivarian Republic of Venezuela
that the SCP should consider issues such as the treatment of goods in transit, for cases
where products with different patent landscapes moved in international trade. Secondly,
the Representative suggested that in elaborating information on State practices, the SCP
would focus on the way that some countries, such as the United States of America,
implemented limitations and exceptions to remedies associated with the exclusive rights
of patents, with a focus on the flexibilities found in Articles 44.1 and 44.2 of the TRIPS
Agreement, including cases where non-voluntary authorizations to use patents replaced
injunctions to enforce exclusive rights (for example, the U.S. Supreme Court decision
eBay v MercExchange, or 28 USC 1498). Thirdly, the Representative informed the SCP
that negotiators from 38 countries were meeting in secret sessions in Mexico that week to
consider a new trade agreement on the enforcement of intellectual property rights.
Although it was not known if that secret agreement would address the issue of
enforcement of patents, if so, the Representative was of the opinion that the SCP should
request the countries involved to make the negotiating text of the Anti Counterfeiting
Trade Agreement (ACTA) public, so its ramification for the patent system could be
discussed at the following meeting of the SCP. His organization also strongly objected to
the lack of transparency in the ACTA negotiations, and the degree to which consumer
interests and voices of developing countries had been marginalized in the ACTA
negotiation. Fourthly, with respect to patents on standards, the Representative proposed
that WIPO consider a protocol on disclosures of assertions of patent rights relating to
proposed standards. He suggested that a failure to constructively disclose assertions of
patent rights in a standard eliminate remedies to enforce the patent against relevant
implementations of that standard. He considered that such a protocol, either within the
PCT or a stand-alone instrument, would make it easier to develop standards, including
the open standards, increasingly important for innovation.
60.

The Representative of the TWN observed that during the last 15 years, developing
countries had been coping with an inequitable international patent regime as a follow up
to the TRIPS Agreement, and that it involved a great amount of resources to cope with its
implementation. Developing countries were yet to come to terms with the challenges
posed by patents for pharmaceutical products, as well as compulsory patent protection
for life forms. Developing countries were incorporating flexibilities to safeguard the critical
public policy consensus coming out of the TRIPS patent regime. The Representative felt
that, against that background, it was not the right time to discuss harmonization of patent
laws. In its view, the call for harmonization of patent laws ignored the development
disparity existing among WIPO Member States, and harmonization would take away the
policy space enjoyed by many developed countries in the past and now being denied to
developing countries. The Representative observed that there were a lot of assumptions
surrounding the patent system, which was being challenged, one of which was related to
the role of patent in stimulating inventions. The Commission on Intellectual Property,
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Innovation and Public Health (CIPIH) had emphasized that the inability of patent regimes
to stimulate research and development in the area of the disease conditions relevant to
developing countries, especially of types II and III. Consequently, one could infer from
the conclusions that patents were not stimulating any research and development to meet
the public health needs of developing countries. The WHO Global Strategy and Plan of
Action on Public Health, Innovation and Intellectual Property, an outcome of the CIPIH
process, recommended the need for new incentives for research and development in
dealing with the cost of research and development (R&D) from the prices of the product.
The CIPIH report also had found a mismatch between the number of patents on
pharmaceutical products and the number of new molecules obtaining marketing approval.
The Representative observed that there was also evidence available on the abuse of
patent rights to prevent competition as well as innovation. According to the European
Competition Commission’s report on the pharmaceutical sector in 2009, in recent years,
originator companies had changed their patents strategies. In particular, strategy
documents of originator companies confirmed that some of them aimed at developing
strategies to extend the breadth and duration of patent protection. The report further said
that individual medicines were protected by up to nearly 100 patent families which could
lead up to 1,300 patents or pending patent applications across Member States. The
Representative noted that such a real situation challenged the assumption of patents as a
tool for stimulating R&D. Similarly, the Representative considered that there was little
evidence on the role of patents as a tool for facilitating technology transfer and FDI. The
Representative suggested that the SCP examine the truth behind some of those
assumptions and to provide an opportunity for developed countries to present an
empirical evidence showing whether those assumptions were true in their countries’
situation. In his view, such a review was important, because most of the preliminary
studies stated those assumptions that did not reflect the real situation, especially in
developing countries.
61.

The Representative of GRUR was pleased to note that the Committee had moved
forward from the former impasse and had performed a good and promising new start.
The Representative expressed his hope that such productive deliberations would
continue. He stated that he attached great importance to further discussions on the
subject of exclusions from patentability of certain types of inventions and the limitations to
the exclusive rights conferred by the patent. He observed that it was also of particular
interest to study and define the proper objectives and merits of post-grant opposition
procedures introduced into the German law on the model of the European Patent
Convention (EPC). The Representative stated that GRUR would continue to support all
efforts to find a viable solution for the international problems caused by the divergent
types of protection for patent attorneys as regards the confidentiality of their relationship
to their clients. In that regard, the Representative supported the statements made by the
Representatives of AIPPI and ICC, as well as the statement made by the Representative
of KEI on the transparency of the ACTA negotiations.

62.

The Representative of FSF-Europe noted that the Report on the International Patent
System stated a clear economic rationale for the patent system, describing it as one
among several to promote innovation and development. The Report invited to consider
where that particular tool could be productively applied, but also to think about where
other regulations would achieve more to promote innovation and development. In light of
those considerations, the Representative strongly supported the proposal made by the
Delegation of Brazil to create a work program for the Committee to discuss limitations and
exceptions and the effectiveness in addressing development concerns. He further
observed that getting the relationship between patents and standards right would be the
key to safeguarding and promoting innovation in the technology sector. In order to make
use of the broad selection of tools available to promote innovation, he believed that the
Committee’s work program should include discussions on open and collaborative
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approaches to innovation, and the support of organizations such as the ICC. The
Committee would also be enriched by discussions on open standards as an approach to
enabling innovation and lowering the bar to market and trade. With regard to ACTA, the
Representative urged the SCP to call on negotiating countries to disclose the draft of that
Agreement so that its consequences for the patent system could be discussed and
duplication of work could be avoided. The Representative expressed his strong objection
to the non-transparent manner and secrecy in which the negotiations for ACTA had been
conducted.

Agenda item 7: preliminary studies on selected issues
63.

With respect to the translation of documents, the Secretariat noted that the Program and
Budget Committee would deliver to the membership a document on the implications of
having translations of documents for WIPO meetings in the three additional UN
languages. In the meantime, the Secretariat gave preliminary figures on an estimation of
translation cost for SCP documents. For example, the translation into three additional
languages of four SCP documents with 30 pages each, and assuming that there were
two sessions of the SCP per year, would cost around 150,000 Swiss francs per year.
Was the SCP to consider four documents having 50 pages each, then the cost would be
around 250,000 Swiss francs per year.

(a)

Patents and standards

64.

Discussions were based on document SCP/13/2.

65.

The Delegation of Spain, speaking on behalf of the European Union and its 27 Member
States, stated that the preliminary study regarding standards and patents provided a clear
description of standards and standard-setting processes. The study referred to the need
to clarify the relationship between the standardization system and the patent system, and
provided information on possible mechanisms for preventing conflicts. The study tackled
a large number of important issues, including the patent policies of standard-setting
organizations, patent pools, legal mechanisms within the patent system, competition law
aspects, dispute settlement and technical and patent information available under the
patent system and the standardization system. The Delegation emphasized that the
European Union and its 27 Member States attached great importance to those issues.
For example, the question of “Industrial Property Rights and Competition” was one of the
challenges identified in the European Commission’s document, “An industrial property
rights strategy for Europe”, published in July 2008. The Delegation stated that within the
framework of that strategy, the Commission intended to make an assessment of the
interplay between intellectual property rights and standards, particularly in relation to
information and communication technologies. The Delegation supported further debate
on those matters.

66.

The Representative of the ICC observed that companies sought both to harmonize the
way in which goods and services were designed through standards and to gain part of
the return on investments through patent protection. Companies owning patents
essential to the standard might seek to get a return on their investments through patent
licenses, charging royalties in exchange for agreeing to share their proprietary technology
with all implementers. Without that possibility, patent owners might be reluctant to
participate in standard-setting activities and contribute with their technologies to new
standards. He noted that while companies’ viewpoints on the inclusion of patented
technology into standards might vary depending on whether the company was a patent
holder, an implementer of the standard, or potentially both, they generally were
concerned about the costs associated with implementing the standard. The existence of
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many patent holders owning essential patents on a single standard might increase that
concern. There was also a concern in respect of patent holders who might not be willing
to license their essential patented technology to all implementers on reasonable terms.
The Representative acknowledged that to ensure a wide dissemination of standardized
technologies while maintaining incentives for innovation, several approaches were
pursued to prevent possible conflicts. He noted that most standard-setting organizations
sought an early disclosure of the existence of essential patents, and had requested that
the patent holders declare their willingness to offer licenses to all implementers on fair,
reasonable and non-discriminatory terms and conditions. Potential implementers could
then contact the patent holder and discuss details of the licensing terms, which often
would be customized to address all of the implementer’s specific needs. There was a
possibility that, once the standard was finalized, the patent holder might seek
unreasonable licensing terms and the implementer would be pressured to accept them.
That scenario was called “patent hold-up” or “patent ambush”. The Representative,
however, noted that patent hold-ups rarely occurred, in part because most participants
who were interested in the standard’s success and widespread implementation were
motivated to act reasonably. More recently, some participants had required more
transparency early in the standardization process (“ex ante” or before the standard was
completed) of the maximum amount of patent royalties that might be charged on standard
compliant products and/or services in connection with the patent holder’s essential patent
claims. He stated that, due to a number of reasons, the “ex ante” approach had not
succeeded in some technology areas, e.g., telecommunication. Most standard-setting
bodies that had considered the “ex ante” approach had permitted a voluntary ex ante
disclosure of licensing terms to the standard-setting body, but had not required it. He
explained that some companies preferred to negotiate a customized license that might
address issues beyond just the essential patent claims, and that some patent holders did
not actively seek licenses from implementers. The Representative believed that the
scope of the exclusive patent rights was carefully designed under national patent laws in
order to strike a balance between the legitimate interests of right holders and third
parties. While noting that there had been some suggestions to exclude subject matter
from patent protection or provide broad exceptions and limitations to the enforcement of
patent rights to address concerns about patents and standards, the Representative
disagreed with those suggestions and believed that neither the international patent
system nor its national implementation required changes to address those concerns. In
his view, the support for that position was found in the observation made in the
preliminary study prepared by the Secretariat that “no national legislation includes a
specific provision limiting the right conferred by a patent the exploitation of which is
essential for the implementation of a standard.” He further observed that some had
suggested more aggressive use of commercial and competition law as a legal
mechanism to challenge the abusive or otherwise illegal conduct of any patent holder or
of any collective group of implementers. In this vein, he agreed with the statement in the
document that “collaborative standard-setting activities, if properly conducted, may have
competitive advantages to society at large” but that “if a standard-setting process is
manipulated or disguised so that the participants, who are often competitors, could gain
unfair competitive advantages vis-à-vis other competitors, such a process is likely to fall
under the scrutiny of a competition authority.”
67.

The Representative of KEI complemented the Representative of the ICC for providing an
explanation of issues that could go wrong within standard-setting processes when
patents were involved. In his view, consumers encountered two different kinds of
problems involving patents and standards; the first one was the case where the standard
itself created market power, i.e., a patent that might not have had any monopoly power
created a monopoly power through the standard itself. This might be the case where the
standard was legally mandated, such as the case of reformulated gas in California, or
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where it was very important so that everyone would likely use it. He considered that
when excessive royalties were charged in the above cases, it could result in a high price
of the products. The Representative stated that another problem that patents could
create was a barrier to innovation. He disagreed with those who stated that there were
not too many abuses like patent ambushes, and stated that, in reality, businesses
complained about their difficulty in some areas in developing standards and were
concerned about the problem of investing in products and bringing them to the market. In
addition, since the existing mechanisms did not effectively deal with parties external to
the standard-setting process, businesses were concerned about finding out about
relevant patents later. He stated that some businesses acquired patent rights only for the
purpose of enforcing them. Therefore, where abuses of patents came from parties that
were not part of the standard-setting process, he suggested that a possible role for WIPO
be to deal with those cases through the disclosure of essential patents by patent holders
who had not participated in the standard-setting process. He considered that such a
disclosure mechanism would allow standard developers to make a sound decision. The
Representative wondered whether there was enough global thinking about the control of
allied competitors’ practices or abusive behavior. He noted that a broader collective effort
to come up with a common understanding or some kind of open standard could be
envisaged. The Representative expressed the hope that the Committee could bring
forward specific concrete proposals in that area. He reiterated that the easiest first step
would be to address the disclosure issue associated with those who stayed outside the
standard-setting process and to try and develop global norms on it, as well as to study
the effectiveness of ways of dealing with excessive royalty demands by patent holders for
technologies associated with standards.
68.

The Representative of TWN stated that the functioning of many standard-setting
organizations had been criticized. Academicians, society organizations and developing
country governments had pointed out the absence of effective participation,
non-transparency and corporate capture in standard-setting processes of many
standard-setting organizations. He noted that the intellectual property protection of
standards, especially patenting of standards, was a matter of concern for developing
countries, because of its potential and actual use as an obstacle to frustrate competition
with developing country enterprises. He was of the view that such practices had adverse
implications for the industrialization of developing countries. He stated that there were
well-documented cases of misuse of IPRs, especially in relation to patent protection of
standards. Often patent protection of standards resulted in patent hold-ups, royalty
stacking and refusal to license. In his opinion, mechanisms envisaged by many
standard-setting organizations like disclosure requirement, royalty-free licenses, or
reasonable and non-discriminatory terms did not offer an effective solution. As an
example, the Representative quoted a study with respect to patent searches in the
database of the ITU and in the patent pools by the South Center, which found that the
patents listed for the implementation of the international standard MPEG-2 in ITU were
far less comprehensive and important compared to those listed by MPEG LA for
commercial licensing in implementing that standard. The same study also showed that
often patent holders refused to license on a royalty-free basis and demanded high royalty
rates. Similarly, the enforcement mechanism provided by the patent policies of standardsetting organizations were either not-existing or ineffective. Therefore, the
Representative was of the view that there was an urgent need to change the current
scenario in order to facilitate access to patent protected standards to developing country
enterprises on an equitable basis. He noted that, in the long run, the governments should
take steps at the international and domestic levels to eliminate proprietary standards and
promote open standards. The Representative urged the Member States to take a
pro-active role in regulating the standard-setting processes, instead of leaving it to the
self-regulation of concerned stakeholders. Against that background, he urged the SCP to
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look at how far the flexibilities available within and outside the patent regime, including
compulsory licenses, could be used to facilitate access to patented standards. In relation
to the preliminary study on standards and patents, the Representative stated that the
issue had great implications on the policy space for developing countries. In his view, the
preliminary study did not make any analysis of the implications of patent protection of
standards on the industrial development of developing countries. Further, he stated that
the preliminary study needed to provide a few case studies wherein patent protection on
standards resulted in problems related to access, as well as competition law. In his
opinion, that type of study would help to enhance the understanding on the implications of
patent protection of standards and facilitate an informed discussion. In addition, he
considered that the study fell short of providing a critical analysis of the policies of listed
standard-setting organizations. In his opinion, the study should outline the positive and
negative aspects of harmonized patent policies and of the implementation of common
guidelines of the ITU’s Telecommunication Standardization Sector (ITU-T), the
International Organization for Standardization (ISO) and the International Electrotechnical
Commission (IEC). In conclusion, the Representative reiterated that the study also
needed to look at the use of flexibilities available in patent law, including compulsory
licenses to address concerns relating to the patent protection of standards. He was also
of the opinion that the study should add information on the details of patented standards,
in the form of, for example, a non-exhaustive list of patented standards, which would
enhance the understanding of Member States on the critical nature of the issue.
69.

The Representative of ECIS stated that he focused on IP issues concerning
interoperability and competition. The Representative stated that the SCP’s focus on
standards and patents had captured the attention of ECIS, since the issue was an
extremely important one in which WIPO could play a constructive role, both in pursuing
concrete measures and in competence-building. In his opinion, the latter was especially
important in the developing world, which was heavily affected by those issues, but not
involved in or necessarily aware of the relevant standardization processes and
consequences. While noting that patents and standards were intended to achieve similar
goals to encourage innovation and the development of new products, benefiting
consumers and economic development, the Representative stated that their interplay was
generating greater problems. For example, failure to disclose patents essential to the
implementation of standards and excessive royalty demands threatened the viability of
standards and the consumer welfare. The Representative believed that WIPO could play
a crucial role in understanding and devising solutions to those problems, and encouraged
the Committee to pursue them.

70.

The Delegation of Uruguay stressed the need to continue studying the issue. It
particularly emphasized the need to further analyze the cases involving conflicts between
standards and patents with a view to finding possible solutions at the multilateral level.

(b)

Exclusions from patentable subject matter and exceptions and limitations
to the rights

71.

Discussions were based on documents SCP/13/3 and SCP/14/7.

72.

Referring to the study relating to exclusions, exceptions and limitations commissioned to
external experts, the Secretariat informed the Committee that it had identified a renowned
academician, Professor Lionel Bently from the University of Cambridge, who would be
coordinating the study and had been given all the instructions received from the
Committee. Further, Professor Bently had been asked to identify five experts from five
different regions of the world renowned for their knowledge in the field of intellectual
property. Consequently, in addition to Professor Bently, the following experts would be
involved in preparing the study: Professor Denis Barbosa (Brazil); Professor Shamnad
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Basheer (India); Professor Richard Gold (Canada); Professor Brad Sherman (Australia);
and Professor Coenraad Visser (South Africa). The Secretariat further noted that the
study would be submitted to the Committee at its following session.
73.

The Delegation of Brazil presented its proposal on exceptions and limitations to patent
rights (document SCP/14/7). The Delegation emphasized that the law of patents was
essentially a trade-off between the granting of temporary and exclusive rights as a
quid pro quo for the dissemination of technological progress to the benefit of the entire
society. The patent system must therefore strive for a balance of rights among all its
users. Accordingly, the interests of not only IP title holders, but also the society as a
whole should be taken into account. The Delegation stated that exceptions and
limitations were intrinsic elements of every law, and that that was also applicable to the
various patent systems. The Delegation observed that exceptions and limitations of
patent rights served a number of purposes by allowing both for the necessary flexibility to
guarantee national security, for example, and for a space to shape public policies to meet
development, competition policy and health policy goals. While noting that the proposal
was of a straightforward nature, the Delegation clarified that it was not attempting to
create new legislation. The first and foremost goal of the proposal was to introduce a
three-phase work program on exceptions and limitations into the SCP. What it aimed at
was an empirically-based exercise of sharing concrete national experiences and, in that
sense, it was not a substitute for, but rather a complement to, the study that had been
commissioned by the Secretariat and which would be ready by the following session.
The Delegation welcomed that study, and especially the fact that it was going to take on
board the views and experiences of different parts of the world. In presenting the
proposal, the Delegation wished to provide for a different knowledge on how the system
worked in practice as far as exceptions and limitations were concerned. The Delegation
noted that the result of the exercise might be, for example, a compilation of a
non-exhaustive handbook. It was of the view that such a handbook might form the basis
for capacity building activities in developing countries in line with the Development
Agenda. While emphasizing the importance of the start of the project, the Delegation
concluded that there was a gap between the existing legal framework on exceptions and
limitations and its effective use by developing countries. Therefore, the main goal of the
proposal was to bridge that gap.

74.

The Delegation of Ecuador supported the statement made by the Delegation of
El Salvador on behalf of GRULAC. The Delegation supported the agenda of the SCP
which, in its view, benefited all Member States and took into consideration the
Development Agenda. The Delegation supported the Delegation of Brazil’s proposal on
the future work of the SCP as regards exceptions and limitations, which would include a
process for identifying the exceptions and limitations in different legislations, an
assessment as to their effectiveness in relation to development, and carrying out a
non-exhaustive analysis of those flexibilities. The Delegation stated that Ecuador had
analyzed and would continue analyzing the proposal which it endorsed. Furthermore, the
Delegation offered its support in developing the proposal of the Delegation of Brazil,
because the proposal was fully in line with Ecuador’s IPR policy that considered IPR as a
tool for development. As an initial step, the Delegation suggested that the proposal of the
Delegation of Brazil include a description of experiences of countries with exceptions and
limitations and the identification of case law in that area. Furthermore, the Delegation
considered it important that the final result should be a reference document, advising
ways on how not to restrict exceptions and limitations and not exclude other possibilities
which could benefit the development of countries.

75.

The Delegation of Argentina endorsed the statement made by the Delegation of
El Salvador on behalf of GRULAC. The Delegation stated that Argentina was particularly
interested in the issue of exceptions and limitations which was closely related to the

SCP/14/10
page 24
general principles of the WIPO Development Agenda. In particular, the Delegation
welcomed the Delegation of Brazil’s proposal in paragraphs 25 to 28 of document
SCP/14/7. The Delegation was of the view that establishing a work program on
exceptions and limitations would contribute to the effective implementation of the
Development Agenda.
76.

The Delegation of El Salvador, speaking in its national capacity, was of the view that the
proposal of the Delegation of Brazil was extremely valuable and therefore should
continue being part of the basic working document in order to continue promoting and
strengthening the mobility of the work carried out in the Committee.

77.

The Delegation of Spain, speaking on behalf of the European Union and its 27 Member
States, thanked the Delegation of Brazil for preparing the document, which would
contribute to enriching the discussions. Without considering the merits of the document,
the Delegation expressed its surprise for the submission of the document on the first day
of the Committee in one language and without it being available on WIPO’s website.
While noting that the European Union and its 27 Member States were ready to participate
in the discussion, the Delegation expressed its concern about that kind of procedure
which made it difficult for countries to participate in the process. The Delegation
reminded the Committee that the document which was being prepared by the group of
external experts for the following meeting would deal specifically with that issue. In its
view, the discussion of both issues at the following meeting would give a complete
overview of the situation and avoid duplication of work.

78.

The Delegation of Guatemala supported the statement made by the Delegation of
El Salvador on behalf of GRULAC. The Delegation noted that exceptions and limitations
were part of the checks and balances of the international patent system, since they
guaranteed the dissemination of technology embodied in the invention. It considered that
developing countries should use those policies in a sensible way, draw the maximum
benefit from intellectual property, and be able to adapt patent policies to their particular
circumstances and realities. In its view, the Delegation of Brazil’s proposal would assist
developing countries in designing and implementing their public policies, particularly, as
regards health and competitiveness. The Delegation stated that Guatemala supported
the three-phase work program proposed by the Delegation of Brazil and hoped that it
would be able to participate in the exercise in order to share its national experiences.
Furthermore, the Delegation requested the Secretariat for clarification as regards the
study that had been commissioned to external experts. In particular, the Delegation
questioned whether the Committee had given the Secretariat a mandate to commission
the study to a group of external experts, and whether the study would take into account
the economic aspect of the issue. The Delegation hoped that the study would not just
analyze the legal aspect of the issue, but would also focus on economic aspects which
would enable the evaluation of the economic consequences of exceptions and limitations
in various countries.

79.

The Delegation of Germany thanked the Delegation of Brazil for the presentation of its
proposal. The Delegation noted that it had expected the study by the external experts
agreed upon on the previous session of the SCP to be presented in the current session.
While the Delegation appreciated the explanation by the Secretariat on the issue, it
nevertheless expressed its concern about the level of information Member States had
enjoyed during the process of selecting and commissioning the external experts. The
Delegation stated that Germany was looking forward to a constructive and fruitful debate
on the issue of exceptions and limitations to patent rights once all relevant information
became available in the forum. The Delegation concluded by saying that it fully
supported the statement made by the Delegation of Spain on behalf of the European
Union and its 27 Member States.
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80.

The Delegation of Sudan stated that technology transfer as well as exceptions and
limitations represented a great interest for its country. With respect to technology
transfer, the Delegation believed that it was very important to establish a patent system
which was equitable and efficient. The Delegation underlined the importance of the issue
of technology transfer to developing countries especially in the area of health,
communication and information transfer.

81.

The Delegation of Oman thanked the Delegation of Brazil for its proposal. The
Delegation paid tribute to the proposal which outlined a three-phase process in order to
establish a plan of action for the SCP, aiming at creating an effective strategy with
respect to exceptions and limitations. The Delegation was of the view that, up to that
time, the use of exceptions and limitations to patent rights had remained rather limited,
especially in developing countries. The Delegation therefore supported the idea of further
studies in that area.

82.

In reply to the query from the Delegation of Guatemala concerning the scope of the study
commissioned to external experts, the Chair stated that the study would include the
economic aspects of the issue, and it would also reflect on the comments made by the
Members of the Committee.

83.

The Delegation of Switzerland thanked the Delegation of Brazil for the proposal and the
presentation which further clarified the goal of the initiative. The Delegation however
noted that, due to the late submission of the proposal, it required further time to study it in
detail in order to provide comments. The Delegation expressed its interest in looking at
how the proposal could be integrated into the further work of the SCP. The Delegation
was of the view that it was important to wait for the results of the study commissioned to
external experts on exceptions and exclusions to have a complete overview of the
situation before any determination of the future work program on the issue was made.
While the Delegation reaffirmed its commitment to the discussion and active participation
in the debate, it however observed that it was premature to take a decision on the
proposal made by the Delegation of Brazil at the present session of the SCP.

84.

The Delegation of India thanked the Delegation of Brazil for the very positive proposal
and noted that exceptions and limitations to IP rights were an extremely important issue
for India, since they related directly to access to knowledge, access to educational
resources, transfer of technology, etc. Therefore, the Delegation expressed its full
support for the steps proposed in paragraphs 25, 26 and 27 of document SCP/14/7, and
viewed the suggestions as a productive manner of taking forward the deliberations on
that issue in the Committee. The Delegation urged for the work in that area to be
undertaken along the lines proposed in that document. Further, the Delegation requested
the Secretariat to clarify the terms of reference for the study commissioned to external
experts in order to shed light on what to anticipate from the study. In addition, the
Delegation advised that constraints in implementing the limitations and exceptions in the
patent law should be included in the Brazilian proposal. While noting that the document
was very exhaustive, the Delegation thought that the proposal shed little light on the rule
of exceptions and limitations. Therefore, the Delegation considered that the rule of
exceptions and limitations should be highlighted in more detail, particularly with reference
to implementing the policies by the governments with regard to public health and other
issues. Further, the Delegation noted that there were certain inaccuracies in the
document prepared by the Secretariat in relation to provisions on compulsory licenses in
the Indian patent law. In particular, the Delegation noted that apart from the general
provisions on compulsory licenses that were mentioned in the document, there were
some special provisions on the grant of compulsory license when there was immediate
urgency in the case of a public health crisis. The Delegation requested those provisions
to be reflected in the preliminary study.
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85.

The Delegation of China stated that exceptions and limitations as well as exclusions from
patentable subject matter were an extremely important subject in patent law. Noting the
current crisis in the area of public health, as well as food security, the Delegation
emphasized the importance of carrying out a detailed study on exceptions and limitations.
The Delegation, therefore, supported the Brazilian proposal and noted that the three
phases mentioned in paragraphs 25, 26 and 27 of document SCP/14/7 would be simple
to implement.

86.

The Delegation of the United States of America thanked the Delegation of Brazil for its
proposal on exceptions and limitations. The Delegation recalled its intervention at the
SCCR in December 2009. The Delegation expressed its belief that strong intellectual
property rights and enforcement provisions were not inconsistent with exceptions and
limitations, and pointed out that exceptions and limitations complemented strong
intellectual property rights and enforcement. Therefore, the Delegation noted that it was
pleased that the Secretariat had commissioned a study on exceptions and limitations to
be conducted by academic experts from various countries. The Delegation observed,
however, that the issue should be studied systematically, and that therefore, the study
should be the first deliverable that it wished to consider on exceptions and limitations.
The Delegation was of the view that the rationale and systematic evaluation of whether
more work was needed in the area could be made after that deliverable had been
produced.

87.

The Delegation of the Plurinational State of Bolivia supported the proposal of the
Delegation of Brazil on exceptions and limitation to patent rights. Referring to
document SCP/13/3, the Delegation stated that some of the elements in that document
needed to be developed further. The Delegation stated that the Government of the
Plurinational State of Bolivia had been following the Committee’s work with great interest,
because patentable subject matter, when it related to life, was very important. The
Delegation recalled that the Committee had decided in its last meeting to commission a
study to external experts which would include the issue of patentability of life forms. The
Delegation wished to transmit to the group of experts and the Secretariat certain
elements to be taken into account upon analyzing the study, including the current trends
in patentability of life forms. The Delegation observed that, since the adoption of the
TRIPS Agreement, there had been a great proliferation of patents and patent applications
for life forms, such as plants, animals, genes and other living organisms. The Delegation
stated that according to a recent report from the Action Group on Erosion, Technology
and Concentration on Patents and Climate Change, a big number of major plant
companies were filing patent applications on plant seeds that could withstand natural
disasters. The Delegation further reported that there were ten companies that owned
more than two-thirds of intellectual property on seeds. The Delegation emphasized the
fact that in many countries, patent claims were not just covering genetically modified
organisms (GMOs), but also plants and animals which had been bred by traditional
means. The Delegation believed that the study should focus on the trends on
patentability of life forms, the sectors where such patentability had the greatest impact,
the type and the nature of patent protection with regard to life forms and the countries of
origin of patent applications relating to life forms. Further, the Delegation was of the
opinion that the study should include an analysis of the ethical and moral aspect of
patentability of life forms. The Delegation considered that the patentability of life forms
had negatively affected many cultures. Therefore, in the Plurinational State of Bolivia,
there was a prohibition on the patentability of plants, animals, microorganisms and all
other life forms. Moreover, the Delegation was of the view that the study should take into
account the economic, social and cultural impact of patentability of life forms in
developing countries, particularly the impact on public policies, indigenous people,
agricultural producers and their traditional practices, as well as the right to keep and
exchange their seeds and sell their harvest. The study should also take into account

SCP/14/10
page 27
anti-competitive practices which stem from the patentability of life forms. The Delegation
stated that it was very important to deal with the subject from a historical perspective
focusing, for example, on developing countries and the impact of GMOs on their culture,
food security and public policy. In conclusion, the Delegation reiterated that the study
should focus on the patentability of life forms, socio-economic development and public
policy. The Delegation expressed the hope that the contents of the study would be
objective, evidence based, adequately referenced and include the analysis of the issues
that it had raised in its statement, particularly because of the importance that they held for
developing countries. The Delegation requested information on the external experts,
including their biographies.
88.

The Delegation of Angola, speaking on behalf of the African Group, welcomed the
proposal made by the Delegation of Brazil which, in its view, represented a way to set up
a three-phase working plan on exceptions and limitations of the patent system. The
Delegation stated that the African Group reserved its right to revert to the issue during the
course of the current session after having had further consultations with the Delegations
of Brazil and GRULAC. In principle, the African Group did not have any objection to the
proposal, and therefore, wished to contribute to supporting the proposal in a constructive
manner.

89.

The Delegation of Egypt supported the proposal of the Delegation of Brazil on the issue
of exceptions and limitations to patent rights. The Delegation believed that the proposal
pertained to some very important issues, primarily because it analyzed and offered a
diagnosis of a current ailment in the international patent system. Referring to
paragraph 6 of the proposal, which stated that the current IP system was heavily
characterized by ensuring rights to the IP title holders, while those claims were
undoubtedly legitimate, they were certainly incomplete from the public policy perspective.
Paragraph 10 of the proposal further pertained to the possibility of a way out which was
delving into the fundamentals of the patent system, particularly, a need to revisit and
revise old assumptions and to recover the essentials of the patent system. The
Delegation noted that while the proposal pertained directly to issues of development and
of particular concerns raised by developing countries, it was undoubtedly an issue that
was cross-cutting in terms of the interest of the membership across the spectrum in the
organization, because it essentially entailed to consumers and users of the patent system
vis-à-vis the owners. The Delegation expressed the opinion that the three-phase
approach proposed by the Delegation of Brazil would enable the Committee to learn from
the developed countries who had developed systems that protected consumers through
exceptions and limitations in the patent system. The Delegation stated that the
three-phase approach elaborated in paragraphs 25 to 27 was a solid way forward, and
supported the links between the proposal and the Development Agenda as reflected in
paragraph 28 of the document. In addition, the Delegation appreciated the global
approach that the proposal offered to the issue of exceptions and limitations. In its
opinion, only through a global approach would the Committee be able to develop proper
policies and strategies in relation to exceptions and limitations, rather than adopting a
piece-meal approach to the issue. Further, referring to the study commissioned to
external experts, the Delegation noted that there was no expert from the Arab Region. In
its view, the group of experts should include an expert from the Arab Region, as such
expert would be able to elaborate and would have a better grasp of the issue in relation to
that region.

90.

The Delegation of the Islamic Republic of Iran stated that exceptions and limitations
played an essential role in creating a balanced IP system and could provide an important
policy space for policy makers in managing their development process. The Delegation
was of the view that the second and third phases of the Brazilian proposal were of great
importance to developing countries, as it represented a valuable effort to bridge the gap
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between existing provisions on exceptions and limitations and their actual
implementation, and proposed new possible areas for transfer of technology and public
policy issues. The Delegation stated that the fact that the study by external experts had
not yet been submitted to the Committee should not hinder Member States from
proposing a work program. In conclusion, the Delegation expressed its appreciation to
the Delegation of Brazil for its valuable proposal and supported its inclusion into the work
of the Committee.
91.

The Delegation of Sri Lanka noted that the issue of exceptions and limitations was at the
heart of the Development Agenda and that the Brazilian proposal captured that aspect.
In its view, the proposal facilitated the SCP to be more supportive of development.
Therefore, the Delegation supported the proposal by the Delegation of Brazil and
commended the Brazilian government for its pro-active role. The Delegation hoped that
the discussions would take into consideration the interests of technologically less
advanced countries, like Sri Lanka, with small domestic markets, particularly in applying
exceptions until they achieve the required level of technological development.

92.

The Delegation of Pakistan expressed its full support to the proposal made by the
Delegation of Brazil on exceptions and limitations to patent rights. It pointed out that
exceptions and limitations and their correlation with the development perspective was
actually inherent in nature. The Delegation further stated that the three-phase approach
mentioned in the Brazilian proposal, on paragraphs 25 to 27 of document SCP/14/7, was
a very systematic approach, and therefore, represented a very clear way forward.

93.

The Delegation of Australia acknowledged the scale and importance of the topic on
exceptions and limitations to patent rights which were at the heart of the balance inherent
in the patent system. The Delegation noted that sufficient time was needed for
consideration of the issue, and stated that the study by external experts would be a
significant piece of work which would provide valuable information that could form the
foundation of the future work on that topic. Noting that the study commissioned to
external experts would not be available to Members until the next session of the SCP, the
Delegation preferred discussions on the Brazilian proposal to be deferred until October
2010. The Delegation was of the opinion that that would enable the SCP to have a more
complete view of the issue and to consider the proposal in detail.

94.

The Delegation of Japan informed the Committee on the updates that took place in Japan
since the previous session of the SCP with regard to the exclusions from patentable
subject matter. Inventions related to medical activities had not been considered as
patentable subject matter on humanitarian grounds in Japan. Accordingly, under the
Japanese Patent Law, it had been interpreted that medical practices had not fallen under
the category of industry, and thus medical method inventions had been excluded from
patentable subject matter in the sense that they had been considered to be lacking
industrial applicability. However, the Delegation noted that there had been some
opinions that medical method inventions should be protected in order to develop medical
technologies. Aiming at a further development of those technologies in the medical
science, the examination standards had been revised in November 2009 by expanding
the range of patentable subject matter to those inventions concerning novel dosage and
administration of medicines, as well as methods of gathering data for diagnosis. While
thanking the Delegation of Brazil for the efforts to submit a new document, the Delegation
noted that it had received it the previous day, and therefore needed some time to study it.
The Delegation was of the view that it was premature to decide on the work program
based on document SCP/14/7, in view of the forthcoming study commissioned to the
external experts.

95.

The Delegation of Kyrgyzstan expressed its gratitude to the Delegation of Brazil for its
proposal which it believed was a good basis for discussions within the framework of the
Committee. However, the Delegation noted that, given the insufficient time for
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consideration of the document, it was unable to state its view on the proposal at that
session. Therefore, the Delegation requested the discussion on the proposal to be
deferred until the following session of the Committee when the study by the external
experts would also be available.
96.

The Delegation of the Russian Federation thanked the Delegation of Brazil for its
valuable proposal on exceptions and limitations to patent rights. The Delegation stated
that practical action was needed in order to achieve results in that area. Nevertheless,
the Delegation was in agreement with the views expressed by the Delegation of Spain on
behalf of the European Union and its 27 Member States and the Delegation of
Kyrgyzstan on behalf of the Regional Group of Certain States of Eastern Europe,
Caucasus and Central Asia, who stated that the consideration of that document should
be made at the following session of the SCP, together with the study submitted by the
external experts. In addition, the Delegation stressed the importance of the group of
external experts being composed by representatives of all main regions. Further, the
Delegation noted that the proposal by the Delegation of Brazil could constitute one of the
new issues for analysis as the list of issues was not exhaustive and open for new topics.

97.

The Delegation of Algeria supported the statement made by the Delegation of Angola on
behalf of the African Group and thanked the Delegation of Brazil for its proposal on
exceptions and limitations to patent rights. The Delegation was of the view that the
proposal correctly analyzed the obstacles which impeded the implementation of
flexibilities that were foreseen in international arrangements. Therefore, in its view, the
discussions within the SCP should contribute to finding solutions for the effective
realization of exceptions and limitations in the patent system in order to respond to the
needs of developing countries as regards development and public policy. The Delegation
expressed the wish that the work program mentioned in the proposal be taken up in the
future work of the Committee. Nevertheless, in order to avoid duplication, the Delegation
expressed the view that the proposal should be discussed together with the study to be
submitted by external experts at the following session. In relation to the study
commissioned to external experts, the Delegation supported the proposal of the
Delegation of Egypt that an expert from the Arab region should be included so as to
reflect the expertise of that region.

98.

The Delegation of Panama joined the other delegations who had supported the proposal
put forward by the Delegation of Brazil which included a reference to the balance in the
patent system. The Delegation agreed with the statement made by the Delegation of
Brazil that its proposal would contribute to the review of the issue on exceptions and
limitations to the rights conferred by patents. The Delegation noted that the topic was of
great importance within the Committee, as it was directly related to the Development
Agenda.

99.

The Delegation of Indonesia recalled its statement made at the previous session of the
SCP according to which the preliminary study on exclusions from patentable subject
matter and exceptions and limitations to the rights had not sufficiently explored the
experiences of developing countries in approaching the issue. The Delegation thus
supported the Brazilian proposal, as it suggested a constructive three-phase work
program on how to enrich and follow-up the preliminary study carried out by the
Secretariat. While expressing its understanding that other delegations had not had
sufficient time to study the proposal, the Delegation suggested to focus on the last part of
the proposal which provided a simple but concise idea on the future work program for the
SCP on the issue.

100.

The Delegation of Norway considered the issue of exclusions from patentable subject
matter and exceptions and limitations to the rights to be an important one. The
Delegation looked forward to the study commissioned to external experts to be presented
at the following session of the SCP. While welcoming document SCP/14/7 from the
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Delegation of Brazil as a contribution to the upcoming discussions, the Delegation
expressed its concern about the sequence on how the different items were being
handled. For instance, it would be advantageous to look at exceptions and limitations in
context with the substantive standards for protection. Such substantive standards could
be national, regional or international. The Delegation was of the view that without
discussing those items in context, the picture would be incomplete. In conclusion, the
Delegation of Norway agreed with the statement made by the Delegation of Spain on
behalf of the European Union and its 27 Member States and other delegations speaking
in favor of postponing the discussion on document SCP/14/7 to the following session of
the SCP. The Delegation believed that the consideration of that document, together with
the study provided by external experts, would provide a broader basis for discussions.
101.

The Delegation of Chile stated that exclusions and limitations to patent rights should not
be considered as an impediment or a barrier to innovation and to the process of creation
in general. On the contrary, in its view, they were essential flexibilities in the intellectual
property system in which they represented a balance in the system. The Delegation
noted that there was a need to facilitate access to information and transfer of technology
through those tools. In its view, that approach would make it possible to have greater
innovation to invigorate the development of knowledge and access to technology which
was considered as being a fundamental topic of public interest at a global scale. Along
those lines, the Delegation considered the proposal submitted by the Delegation of Brazil
to be a starting point for delving into that topic. The Delegation welcomed the fact that a
number of countries had supported the proposal, and no one had opposed it. The
Delegation stated that it was necessary to complement the existing studies with
information and specific materials on the implementation of flexibilities which existed in
the national and international legal systems. The Delegation further invited members of
the SCP to share any relevant information on the practical national situation on
exclusions, exceptions and limitations with the objective to make specific headway in that
field and to improve the understanding on the worldwide application of those flexibilities.
Those contributions could be shared with the external experts who would develop the
study by October 2010, in order to make it as comprehensive as possible. The
Delegation considered that the topic was directly linked to the strategic objectives of
WIPO to develop a well-balanced agenda, and therefore, it should be given the greatest
importance in the Committee.

102.

The Delegation of Uruguay joined other delegations who were members of GRULAC in
supporting the Brazilian proposal. It stated that the proposal should become part of the
discussions in the Committee. The Delegation observed that the proposal was not
incompatible with what had already been decided by the Committee, particularly with the
study being carried out by the external experts. The Delegation noted that the proposal
was needed in the Committee as it would give it a meaning to its future work as regards
limitations and exceptions. It expressed the view that the topic on exceptions and
limitations should be given intensive and extensive treatment, not only for the benefit of
producers of technologies, but also for the benefit of consumers who should use those
technologies to meet their basic needs. The Delegation also supported the interventions
of other delegations regarding the way of moving forward and the selection of external
experts. In that regard, the Delegation noted that it was informed only about the
composition of the group of external experts to whom it wished to provide comments at a
later stage. Further, the Delegation considered that the Committee should think about
other possible contributions to the work of the external experts in drawing up the study.
Along that line, the Delegation emphasized that the proposal made by the Delegation of
Brazil and supported by other delegations should be an important element to be
considered in the study.
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103.

The Delegation of Guatemala supported the proposal made by the Delegation of the
Plurinational State of Bolivia that the study should look into bioethics and patentability of
life forms. The Delegation recalled that those requirements had been expressed by the
Delegation of the Plurinational State of Bolivia in the previous meeting and had been
th
supported by its Delegation as recorded in paragraph 102 of the report of the 13 session
of the SCP (document SCP/13/8). The Delegation also supported the proposal made by
the Delegation of Sri Lanka that the study should reflect the effects of exceptions and
limitations on small developing countries, so that those countries could benefit from some
guidelines on those issues. The Delegation observed that exceptions and limitations
were closely related to production and access to pharmaceutical products and medicines
in many countries. The Delegation noted that the current mechanism did not stimulate
innovation in the field of medicines in a manner that enabled developing countries to
negotiate with patent holders and meet the needs of all stakeholders. The Delegation
was of the view that it was necessary to add studies on the return on investment and the
development of new medicines. The Delegation stated that, thus, the Committee could
evaluate mechanisms in order to make better use of exceptions and limitations and
safeguard access to medicines for the public. The Delegation proposed that such
information be included in the third phase of the Brazilian proposal.

104.

The Delegation of the Bolivarian Republic of Venezuela supported the statement made
by the Delegation of the Plurinational State of Bolivia, which had a strong link to human
rights, such as the right to life, the right to food, the right to health, as well as to the
Development Agenda. The Delegation observed that WIPO was part of the United
Nations system, and therefore could not stand aside from what was agreed to in its
agreements on human rights. Further, the Delegation suggested that the terms of
reference of the external experts be made available to the Committee. The Delegation
also welcomed the proposal made by the Delegation of Brazil as a first step in the
discussion on that topic. Further, it agreed with the Delegation of Brazil regarding the
TRIPS Agreement and the Declaration on the TRIPS Agreement and Public Health,
contained in paragraphs 13 and 14 of document SCP/14/7. In relation to paragraph 27
on the elaboration of an exceptions and limitations manual, the Delegation stated that
such an approach should not limit existing flexibilities.

105.

The Delegation of the United Kingdom thanked the Delegation of Brazil for the proposal
on exceptions and limitations to patent rights. The Delegation observed that it was an
interesting and complex issue, and that even countries with long-standing compulsory
licensing provisions in their laws might find it not really necessary or even useful to invoke
them. In its view, that fact made it even more important to have the full picture of the
issues which the Delegation believed would get from the external experts. The
Delegation reiterated that it was willing to participate in a constructive debate on the
issue. However, given the short period of time that it had had to consider the Brazilian
proposal, and noting that the experts’ study which had been mandated by the Committee
was due in October 2010, the Delegation believed that it was premature to come to a
conclusion on the issue at the current session. Therefore, it supported the statement
made by the Delegation of Spain on behalf of the European Union and its 27 Member
States to postpone the discussion on the document until the following session.

106.

The Representative of ALIFAR noted that the proposal made by the Delegation of Brazil
was clear and pragmatic, as it proposed to understand not only the national legislations,
but also how they operated, in practice, in a particular country. In her view, it was a
valuable contribution. The Representative stated that some academic works, including
WHO documents, which provided regulations on compulsory licensing of many countries
could contribute to the Brazilian proposal. The Representative observed that compulsory
licenses were tools which must be at the disposal of governments to be used when they
saw fit, for example, in order to meet some demands or ensure affordability. Therefore,
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the Representative believed that it was essential for a country to have flexibilities as
provided for in Articles 30 and 31 of the TRIPS Agreement and the Doha Declaration. As
regards public health and the pharmaceutical sector, she attached special importance to
maintain the freedom of countries to regulate patentable subject matter as prescribed in
the TRIPS Agreement and other agreements.
107.

The Representative of KEI supported the proposal made by the Delegation of Brazil on a
work program on limitations and exceptions to patent rights. While observing that the
flexibilities found in Part 3 of the TRIPS Agreement on the enforcement of intellectual
property rights were implicit in the Brazilian proposal, the Representative suggested
making that explicit. He further recalled that the US Supreme Court decision eBay v.
MercExchange had set a precedent requiring US courts to consider the grant of
non-voluntary authorizations to use patents as an alternative to granting injunctive relief.
In light of the flexibilities contained in Article 44 of the TRIPS Agreement and the eBay vs.
MercExchange decision, the Representative was of the opinion that it remained to be
seen how other countries would effectively rely upon limitations on damages and
injunctions to address a variety of public interest and access to knowledge issues. The
Representative observed that the flexibilities contained in Article 44 provided countries
the policy space allowing them to set the contours for enforcing intellectual property rights
tailored to their national needs. In his view, the ability of countries to employ the
Article 44 flexibilities on injunctive relief might be limited by proposals in the ACTA
negotiations. The Representative reported that negotiators from 38 countries were
holding a closed meeting in Mexico that week to consider a new trade agreement on the
enforcement of intellectual property rights. While the Representative could not confirm
whether that agreement would address the issue of enforcement of patents, in case it did,
he suggested that the SCP request countries involved in that negotiation to make the
negotiating text of ACTA public, so that its ramifications for the patent system could be
discussed at the following session of the SCP.

108.

The Representative of GRUR stated that the proposal by the Delegation of Brazil
represented a huge package of different subjects. In his view, the subject of compulsory
licensing should be dealt with separately and should not be included in the normal
limitations, because a compulsory license was a tool in itself which had a separate legal
basis in Article 31 of the TRIPS Agreement and, therefore, had different ground than the
use of patented subject matter for private, non-commercial use which fell under Article 30
of the Agreement. In relation to certain uses concerning foreign means of transportation
temporarily entering the national territories, the Representative stated that such exception
was already regulated in the Paris Convention and in the Chicago Convention on the
International Civil Aviation. He therefore considered that there was no controversy,
although a question of interpretation might arise. The Representative however noted
that, since the bona fide prior use was in itself a highly controversial subject, it should
also be dealt with separately and not considered together with the ordinary limitations.
Therefore, the Representative suggested that paragraph 22 of the proposal be divided
into sub-topics in order to separate the ordinary limitations from the right of prior use and
the compulsory licensing.

109.

The Representative of TWN highlighted two developments which had implications on
limiting the flexibilities available in the patent regime. In relation to the first development,
the Representative stated that the European Union was negotiating or planning to
negotiate with more than 80 developing countries free trade agreements in which,
according to publicly available texts, it was likely to recur to limitations on exceptions for
goods in transits, possible restrictions on parallel importations, possible weakening of
effectiveness of compulsory licenses by data exclusivity and other provisions that would
reduce remaining exceptions and limitations. The Representative further stated that the
free trade agreements with the European Free Trade Association might also limit the
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effectiveness of exceptions and limitations, such as compulsory licenses, by recurring
data exclusivity. The Representative further stated that the Free Trade Agreements of
the United States of America provided limited flexibilities in the past, for example, by
removing the ability to exclude plants, animals or new uses from patentable subject
matter and appearing to render some exceptions and limitations less effective, limiting the
grounds for compulsory licenses and restricting parallel importations. Similarly, Japan’s
Free Trade Agreement, in particular the investment chapter, might also significantly limit
the ability to exercise exceptions and limitations to patent rights. The Representative
stated that another development was the enhanced enforcement initiatives mainly from
the Member States of the European Union resulting in seizure of medicines which were in
transit, compromising access to medicines in various developing countries, especially in
Latin America and Africa.
110.

The Delegation of Angola, speaking on behalf of the African Group, thanked the
Delegation of Brazil for the valuable proposal. In order to build a consensus among
Member States in a constructive manner, the Delegation requested that that item be
maintained on the agenda of the following session in order to be able to have further
discussions and take action on the issue.

111.

The Delegation of Brazil, referring to the level of support expressed by other delegations,
stated that its proposal was no longer the proposal of Brazil, but of several Member
States. As had been noted by the Delegation of Chile, the Delegation recalled that
nobody had spoken against the proposal. The Delegation said that there were some
objections to the late submission of the proposal, but no objection to the content of the
document. In relation to the comments made by the Delegation of Spain on behalf of the
European Union and its 27 Member States, while the Delegation understood the difficulty
that Member States were experiencing in examining the document given the short period
of time, the Delegation stated that the proposal had been presented on the date indicated
in document SCP/14/7, and that it was detrimental to the discussions that the document
had not been translated accordingly and not been ready for the discussion at the current
session. Further, the Delegation informed the Committee that the proposal had been
submitted for the fourteenth session of the SCP because of the expectation that the study
commissioned to external experts would be available at the same session in order to be
able to discuss both issues at the same time, even though they were of different nature
and dealt with different aspects of the same question. The Delegation underlined that the
issue, as had been seen during the discussions, was a priority for several countries.
Therefore, it expressed the hope that the study commissioned to external experts would
be available at the following session and that its proposal be discussed again in
conjunction with that study, but at the same time, as a separate issue. The Delegation
pointed out that it did not wish to link the two documents, because the external experts’
study would adopt a theoretical, academic approach which could expand on the existing
framework, whereas its proposal had chosen a pragmatic approach which was based on
experiences of countries in accordance with their national legislations. Against this
backdrop, the Delegation agreed that its proposal be taken up at the following session of
the Committee.

112.

The Chair, noting that there had been some delegations who had requested more time to
study the proposal by the Delegation of Brazil, suggested that the discussion on that
document be postponed to the following session of the Committee.

113.

An information document containing the names and CVs of the external experts
preparing the study, as well as their terms of reference, was made available to the
Committee (document SCP/14/INF/2).

114.

The Chair clarified that Member States could send comments as regards the issues dealt
within the external experts’ study on exceptions and limitations, and that they would be
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requested to take those comments into account in preparing the study. The Chair
proposed to set a date to receive such comments.

(c)

The client-attorney privilege

115.

Discussions were based on documents SCP/13/4 and SCP/14/2.

116.

The Delegation of Morocco noted that its country was modifying the current legislation in
order to standardize the patent profession in its country, taking into account the
professional privilege. It further noted that national and regional patent offices were
bound by professional secrecy, and explained that the Moroccan Industrial and
Intellectual Property Office was bound by provisions requiring secrecy. The relevant
statute prohibited disseminating, using or publishing documents that the Office received
through its services. The Delegation clarified that such a treatment gave reassurance to
patent applicants while the Office was examining their applications.

117.

The Delegation of Argentina was of the view that the client-patent advisor privilege was a
matter of private law which belonged to national jurisdiction. As a result, the Delegation
considered it appropriate to continue relying on Article 2(3) of the Paris Convention and
Article 1.1 of the TRIPS Agreement.

118.

The Delegation of Australia stated that the topic of the client-patent advisor privilege had
recently received considerable attention in its country, and legislative changes in that
area were currently considered. The Delegation, however, believed that international
development was necessary to adequately address the issue. For that reason, it
supported further discussion about the client-attorney privilege and professional secrecy
in the Committee with the view to identifying common objectives and potential solutions.

119.

The Delegation of India stated that the client-attorney privilege was regulated neither
under the Paris Convention nor in the TRIPS Agreement. Therefore, it considered that
each country should be allowed to set its level of privilege and extent of disclosure that
suited its social or economic circumstances and its particular level of development. The
Delegation was of the opinion that harmonizing the client-attorney privilege implied
harmonizing the exceptions to the disclosure. It observed that, since the disclosure was
a substantive element of the patent system, harmonization of the client-attorney privilege
could have substantive implications and involve elements regarding substantive
harmonization. It concluded that such harmonization would also keep more information
out of the public domain, adversely affecting the quality of patents and access to
information and innovation, especially for developing countries.

120.

The Delegation of Spain, speaking on behalf of the European Union and its 27 Member
States, stated that, in the framework of industrial property, freedom of communication
between professional representatives and their clients was needed to apply for patent
rights, prosecute patent applications to grant and when an opinion was requested
regarding infringement or annulment of rights. In its view, the freedom of communication
required necessarily that confidentiality of the communications was granted to them both
with respect to third parties and particularly in the event of judicial proceedings. As a
conclusion, the Delegation endorsed the recommendation for the next steps consisting of
a detailed study on the treatment of the confidential information revealed to the
professional representatives as granted by the different States. It noted that the
questions that could be addressed were how confidentiality of communications between
professional representatives and their clients in one country was recognized in other
jurisdictions and what were possible options for a better recognition of the confidentiality
of communications between the representatives and their clients beyond national
borders. In addition, the Delegation was of the view that the detailed study to be
prepared by the Secretariat should also be focused on the feasibility of international
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regulations in that field. The Delegation considered that such prerogative was crucial to
enable an appropriate communication, without reservation, between the client and his
representative, enabling for the best defense of the client’s interests.
121.

The Delegation of France stressed the importance of the subject of the client-attorney
privilege, and recalling the interest of users, renewed its commitment to continue working
on that subject. The Delegation associated itself with the statement made by the
Delegation of Spain on behalf of the European Union and its 27 Member States. In order
to move forward, the Delegation requested the Secretariat to further study the treatment
of confidential information across borders. In view of the importance of the issue for
companies, the Delegation suggested that the Secretariat work on the possibility of
setting up international rules in the patent-advisor privilege area.

122.

The Delegation of Nigeria stressed the importance of clarifying the practices relating to
the client-attorney privilege in different countries and their implications. Noting the
differences between common law countries and civil law countries, the Delegation
wondered whether the countries that had introduced such privilege with respect to legal
professionals had based themselves on their own legal system or judicial system. Due to
the territorial nature of patents, the Delegation was of the view that the privilege issue
regarding patents was a matter to be addressed at the national level. He was of the
opinion that possible actions at the international level were to bring ideas and institute a
dialogue so that national activities could be strengthened. In that light, the Delegation
supported the idea that the Secretariat engage in further studies that would provide more
analysis on the issue.

123.

The Delegation of the United Kingdom associated itself with the statement made by the
Delegation of Spain on behalf of the European Union and its 27 Member States, and
reiterated the importance of the issue for the users of the patent system. The Delegation
informed the Committee that, in relation to paragraph 91 of document SCP/14/2, as of
January 1, 2010, responsibility for the register of patent attorneys in the United Kingdom
had been transferred from the Intellectual Property Office (IPO) to a separate regulating
body, known as IPReg.

124.

The Delegation of the Islamic Republic of Iran noted that, although there was an overall
common practice on the issue of confidentiality of communication between a client and
an attorney in both common law and civil law countries, the concept in civil law countries
stemmed from professional secrecy obligation and there was no privilege in the common
law sense in a number of countries. Therefore, the Delegation felt that the use of the
term “privilege” in the preliminary study was problematic, and wondered why a word
which was used for the exceptional situation in common law was selected for describing
the concept in all countries. The Delegation suggested that the Secretariat elaborate
further on the interplay between the extension of the concept and the transparency of the
patent system, in particular, whether it would affect the transparency in patent law, and
what would be the possible result of harmonizing the existing procedures on the
enforcement of IP as well as the legal procedures of Member States. In addition, the
Delegation requested the Secretariat to add existing case law regarding the acceptance
and denial of that concept in different Member States, which would provide an invaluable
means for understanding the real and ongoing status of such concept.

125.

The Delegation of Pakistan considered that privilege in respect of communications
between a lawyer and a client was not based on the legal nature of a lawyer’s work as
such, but on the relationship between the lawyer and the code. It explained that the
privilege was extended to lawyers in some jurisdictions because they had a strict duty to
the code enforced by strong professional codes of conduct. Abusing such privilege had
serious consequences for the lawyers, and therefore, in its view, extending such a
privilege to other actors, such as patent attorneys and patent agents, who were not
lawyers and did not have such duty to the code was more likely to be abused. The
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Delegation noted that, in many countries, lawyers could no longer be at the bar once
when they joined a firm as in-house legal advisers, hence they lost the privilege. The
Delegation further stated that the preliminary study did not sufficiently analyze what could
be the possible adverse implications of having uniform legal standards on client-attorney
privilege. It considered that there were already problems with the current level of
privilege despite strong professional codes of conduct in industrialized countries. As the
client-attorney privilege was an exception to the general duty to disclose, the Delegation
observed that broadening the scope of privilege might conceal information crucial to the
discovery of truth, which could have adverse implications with regard to ensuring patent
quality in the examination process, particularly for developing countries where patent
offices were burdened with a gigantic backlog of patent applications. The Delegation
reiterated that the client-attorney privilege should be treated as an exception to the law of
disclosure, and hence harmonizing the standards on client-attorney privilege would have
substantive implications as it harmonized the law of exceptions to disclosure. The
Delegation, therefore, was of the opinion that countries should be left free to set their own
level of privilege and the issue, which was a private law matter, should be left to be dealt
with under the national legislation in accordance with Article 2(3) of the Paris Convention.
Moreover, the Delegation expressed the wish to focus on the balance between public and
private rights, as well as on the implication of the client-attorney privilege on public
interest, including its impact on patent quality, competition and other aspects of
development.
126.

The Delegation of Switzerland informed the Committee that the Swiss law provided for
strong protection of confidential information because of the high value attributed to the
constitutional right of privacy. Nevertheless, the professional secrecy guaranteed in the
Swiss Criminal Code referred to clergymen, attorneys, defense counsels, notaries, and
medical professionals only. Owing to the fact that there was no recognition of a separate
patent attorney profession in Switzerland at the moment, patent attorneys were not bound
by such obligation yet. The Delegation, however, noted that the situation would change
in a few months. In March 2009, the Swiss Parliament adopted the Swiss Patent
Attorney Act, which would come into force in January 2011. Under the new Act, only
persons with proven expertise would be allowed to carry the professional title of patent
attorney in Switzerland. It would enable inventors and patent holders to choose a
professional and competent advisor in patent-related matters. The Delegation further
noted that the new Act also aimed at meeting the non-disclosure concerns of the person
being advised by imposing an obligation of secrecy on the patent attorney. The person
advised must be able to rely on the non-disclosure of his or her confidential information in
all patent related matters in order to communicate freely with his/her patent attorney.
According to the Delegation, the newly imposed secrecy obligation for patent attorneys
would be guaranteed in two ways: first, the secrecy obligation for patent attorneys in
Switzerland would be imposed in the new Swiss Patent Attorney Act and violations would
be prosecuted by criminal law. In addition, the professional secrecy guaranteed in the
Swiss Criminal Code would be extended explicitly to patent attorneys. The secrecy
obligation would apply to any information that a patent attorney had become aware of
while exercising his or her professional duties. The obligation would continue even after
the patent attorney and his or her client had terminated their contractual relationship.
Second, as a procedural counterpart, patent attorneys would enjoy the right to refuse to
provide evidence that was subject to professional secrecy in both criminal and civil cases.
As for exceptions, the Delegation explained that clients would be able to waive the
privilege and the waiver would bind patent attorneys. The Delegation considered that,
although such regulations could not guarantee an equal privilege being conferred to
Swiss patent attorneys in foreign jurisdictions, it would still improve the situation for patent
attorneys in Switzerland by adapting the professional secrecy obligation, as was already
the case in most European countries. The Delegation stated that the above
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complementary information to document SCP/14/2 regarding the forthcoming changes in
its national legislation could explain the importance of the topic to the Delegation.
Concerning future work, the Delegation supported continuing the work in potential areas
mentioned in document SCP/14/2 for further consideration by the SCP. In its view,
additional information on the question of how confidentiality of communication between a
patent advisor and his client in one country was recognized in different jurisdictions would
be of strong interest for all SCP Member States. The Delegation therefore suggested
that the Secretariat prepare a questionnaire for Member States in order to collect
information on that important subject for the following session of the Committee.
127.

The Delegation of Japan was of the view that the issue should be examined from a
technical and legal standpoint. Noting that the treatment of client-patent advisor privilege
varied considerably from country to country, the Delegation considered it useful to
conduct further studies and clarify those issues that needed further in-depth examination.
The Delegation noted that comments with regard to the description of its domestic
legislation in document SCP/14/2 would be submitted to the Secretariat in writing.

128.

The Delegation of China stated that, while it fully understood that many international
non-governmental organizations in the patent area had a special interest in the
client-attorney privilege, because it was important in ensuring the quality of the law and in
safeguarding public interest, the privilege was not unique to the patent area. The
Delegation considered that the problems might not be solved by amending patent laws,
as they actually touched upon the essential litigation system and even the legal culture of
different countries. Since there was no disclosure system or corresponding privilege
system under the legal system in some countries, the Delegation was of the opinion that
it was not the right time to formulate internationally uniform standards, and that the
discussion of the issue should take full account of the intrinsic differences between legal
cultures or systems. The Delegation observed that extensive surveys and studies,
without rushing to draw any conclusion, would be beneficial for the Committee.

129.

The Delegation of Guatemala expressed its reservation as far as the convenience of
discussing the issue at the international level was concerned. Nevertheless, the
Delegation believed that a constructive way to move forward would be to find out more
about national legislations and practices. To that end, delegations would have to submit
more information to the Committee and complement the work of the Secretariat. The
Delegation informed the Committee that the professional secrecy in Guatemala was
protected both legally and ethically. From the ethical perspective, the Delegation
explained that the professionals in Guatemala had to meet a certain level of moral duties.
For example, the Bar Association was submitted to rules requiring loyalty. A lawyer must
remain faithful to the justice of his client, which included the rigorous observance of
professional secrecy. The Delegation further explained that Article 5 of such rules stated
that maintaining professional secrecy was a duty and a right of lawyers, which extended
beyond the time when the lawyer had stopped providing services before the judges.
Furthermore, Guatemala criminalized the violation of professional secrecy. According to
Article 23, anyone who revealed a secret that they had learned as a result of their
professional function, and that revelation consequently caused damage, would be
sanctioned under the criminal law. The Delegation expressed it preference for a general
provision relating to certain professional function which could be extended to patent
advisors. At the same time, the Delegation expressed its willingness to know more about
the practices and experiences of other countries.

130.

The Delegation of the Bolivarian Republic of Venezuela stated that the professional
secrecy obligation had a serious ethical component in its country in a more general
sense. It noted that the privacy between a lawyer and his client was recognized in the
law and the lawyer’s code of ethics. The Delegation considered that that obligation did
not exist for economic reasons, but for protecting the interests of the client. The
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Delegation further noted that similar professional secrecy applied to journalists who had
to protect the source of their information, as well as religious leaders, such as catholic
priests. The Delegation stated that professional secrecy was further extended to certain
professional positions related to the ethical and personal behavior of people and not the
economic subject, as in the case of patents. Therefore, the Delegation supported the
view that the issue should remain a subject to be dealt with under national laws.
131.

The Delegation of Germany associated itself with the statement made by the Delegation
of Spain on behalf of the European Union and its 27 Member States. The Delegation
supported those delegations who had requested further study on the issue, especially
with respect to the recognition of professional secrecy and privilege in foreign
jurisdictions.

132.

The Representative of the EPO associated herself with the statement made by the
Delegation of Spain on behalf of the European Union and its 27 Member States. The
Representative noted that, as mentioned on page 19 of document SCP/14/2, the
EPC 2000 contained a mechanism in Rule 153 aiming to safeguard the obligation of
confidentiality and the privilege from disclosure of communications between professional
representatives and their clients.

133.

The Delegation of Argentina reiterated that the client-patent advisor privilege or
professional secrecy was a private law matter which was to be left to national legislation.
Therefore, the Delegation did not understand the inclusion of the issue in the discussion
in the SCP, particularly given the competencies of WIPO. The Delegation stated that it
would not therefore support any future work on the subject.

134.

The Representative of AIPPI stated that, in relation to the argument that the issue of
client-attorney privilege should not be debated in the SCP because it was a private law
matter, national laws were inadequate to solve international problems. AIPPI was very
interested in solving the international problems with minimal intervention in national laws,
and it considered that national laws needed to be protected and individual countries
should look after their own interest. The Representative noted, however, that national
laws did not contribute to solving the international problem of the loss of their own
nationals’ advice privilege in another territory. The Representative stated that AIPPI was
starting the process of studying those and related matters in parallel with the SCP, and
would share its findings and recommendations at the following session of the SCP.

135.

The Representative of FICPI was of the opinion that the client-attorney privilege was a
very important aspect in the cooperation between a counsel and a client. In his view, the
client should be free to discuss IP related matters with his IP advisor without running the
risk that such communication would later become public against the client’s will. The
Representative considered that that should be true for both legal counsels and other IP
advisors. FICPI was of the opinion that a secrecy obligation for IP advisors was
insufficient, since that did not protect the client against disclosure in litigation.
Furthermore, he observed that parties in litigation should have the same rights
irrespective of the country they resided in, the country in which they litigated and the
IP advisors they had consulted, which was not necessarily the case at present.
According to a recent survey conducted by FICPI, only a limited number of countries
accepted a client-attorney privilege between the client and a non-lawyer IP advisor. The
Representative considered that, since privilege for clients of IP advisors would enable
clients to seek advice on, for example, technical aspects of circumventing or invalidating
IP rights without running the risk of the advice becoming public, it was not only relevant
for IP right holders, but also for third parties. As patents were generally not easy to
understand, clients should be able to freely seek advice about, for example, the scope of
protection provided by those patents in their country or other countries and the possibility
of protecting their own inventions. The Representative observed that understanding the
scope of patents would promote technical progress and transfer of technology, and IP
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advisors, especially patent and trademark attorneys, were trained to give such technical
and legal advice. In addition, the Representative stated that client-attorney privilege for
IP advisors might further reduce costs for clients in seeking technical advice, because a
lawyer would no longer needed to be involved. In his view, that was important especially
for developing countries and small- and medium-sized enterprises. In summary, FICPI
was of the opinion that the client-attorney privilege for communications between clients
and their IP advisors was essential in international practice involving IP rights. He
considered that it would facilitate the understanding of inventions disclosed in patents and
of transfer of technology, and increase cost effectiveness of IP advice essential to a
proper working of the IP system, both for right holders and for third parties.
136.

The Representative of APAA stated that it had adopted Resolutions in 2008 and in 2009,
expressing an international consensus on setting minimum international standards for a
client privilege against the forcible disclosure of confidential communications between
clients and intellectual property professionals. He explained that the Resolutions were
adopted in consideration of the fact that, due to the international character of intellectual
property, a client needed to have a full and frank communication not only with domestic
IP professionals, but also with IP professionals in other countries. However, confidential
communications between clients and IP professionals which were protected in their own
country were sometimes forced to be disclosed in another country during litigation. In his
view, an increasing number of international litigations had exposed the clients to a higher
risk of forcible disclosure, thereby undermining the clients’ ability to obtain professional
legal advice on intellectual property related matters. The Representative further stated
that, for example, in one discovery motion before a United States judicial court, the US
judge had reviewed the communication between the plaintiff and the foreign patent
professionals in relation to the filing and prosecution of a patent in 47 patent offices
around the world. The US judge found that communications relating to some of the
jurisdictions were privileged, but the others were not. The document would have been
protected against such a forcible disclosure if the IP professionals involved in the
communications were United States lawyers. The Representative was of the view that,
as noted in paragraph 256 of document SCP/14/2, the client-attorney privilege in
common law countries and the professional secrecy obligation in civil law countries aimed
at a very similar practical result, i.e., non-disclosure of confidential information exchanged
between a client and an attorney. Nevertheless in reality, the Representative observed
that the privilege in one country was not properly respected by courts in other countries.
The Representative believed that the SCP was the right forum to address such a rapidly
growing and complicated international concern involving intellectual property, in
particular, patents. The Representative noted that the two WIPO documents, namely
SCP/13/4 and SCP/14/2, were excellent summaries of the current status in the area and
of the related international concerns. In view of the increasing international concerns, he
suggested that the issue be studied within a WIPO working group dedicated to
client-attorney privilege issues concerning confidential communications between clients
and IP professionals. The Representative further stated that the working group should
assess current and future problems under the various legal systems, and study the
feasibility of setting minimum international standards for the mutual recognition of the
client privilege in an accelerated manner.

137.

The Representative of CEIPI recognized the importance of the problem of secrecy of
communications among clients and patent advisors. He noted that the problem, due to
the international nature of the issue, was part of the competences of WIPO. The
Representative considered that the discussion taking place in the Committee well
demonstrated the need to delve into certain aspects of the problem. For example, it
would be useful that the Secretariat clarified the scope of Article 2(3) of the Paris
Convention and the TRIPS Agreement, which referred to that provision. In his view, that
provision did not prevent the Paris Union to agree on issues which were reserved for
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national law, and created neither obligation nor obstacles in that respect. The
Representative further noted that the disclosure of communications between the client
and his advisor and the disclosure of an invention in a patent application were two
different issues, and all they had in common was the word “disclosure”. In conclusion,
the Representative supported the follow-up of the studies by the Secretariat.
138.

The Representative of ICC noted that, in most countries, communications between clients
and their legal advisors were withheld from the other party when the clients were in
litigation locally. In his view, this was good for trade because it encouraged clients to
seek full legal advice, which, in general, meant that they were more likely to act lawfully
and to avoid litigation. On the international scale, however, the Representative was of
the view that such situation did not exist, specifically in the area of intellectual property.
He explained that, at present, judges in common law countries were required to apply
complex and expensive rules on whether communications with foreign advisers were
privileged. Repeatedly, they had ordered disclosure of communications with foreign
advisers which would not have been disclosed in the local courts of those advisers, for
example, of advisers in Australia, France, Japan, the Netherlands, Pakistan, South Africa
and the United Kingdom. The Representative observed that, even between two common
law countries, there was remarkably little mutual respect. He said that the above problem
had occurred in intellectual property litigation, because, for instance, patent owners might
have taken advice on patentability in many countries, and trade mark owners and those
launching new products and brands might have taken advice on infringement risks in
many countries. The Representative therefore believed that an international framework
for mutual respect of communications with legal advisers on intellectual property matters
was needed. He believed that achievement of such mutual respect was supportive of
businesses engaging in international trade, regardless of the state of development of their
home country, and was also consistent with the mission of WIPO. The Representative
suggested a workable framework as described in paragraphs 22 and 23 of its position
paper dated October 9, 2008. Moreover, after careful consideration, as articulated in its
position paper dated August 27, 2009, the ICC had concluded that its proposed
framework would work notwithstanding potential difficulties raised by the delegations at
the SCP in March 2009. In addition, the ICC believed that its proposal did not need
further research or study of existing national laws on privilege or professional secrecy.
The Representative urged the Committee to start considering possible solutions to the
privilege problem, along the lines of its proposal. He also urged WIPO to evaluate the
advantages and disadvantages of possible solutions, and to do only such further
research or study as was necessary for such evaluation.

139.

The Representative of IPIC stated that the issue of client privilege for IP advisors was an
issue of great interest and importance to IPIC. The Representative considered that
mutual recognition would be of great benefit to users of the IP system in Canada,
particularly as its courts had failed to recognize privilege for non-lawyer agents, be they
Canadian or foreign agents. Since there had also been a Canadian court decision which
did not recognize the common law privilege of lawyers when acting as patent agents, she
was of the view that mutual recognition might lead the Canadian Government to take
steps to provide for privilege for agents regardless of their legal qualification so that their
Canadian clients would benefit from mutual recognition when obtaining and enforcing
rights outside of Canada. The Representative urged WIPO to begin devising suitable
solutions for the problem, such as those that had been proposed by the ICC, and conduct
the required research and study for their evaluation.

140.

The Representative of JPAA noted that his organization had submitted its position paper
recognizing the necessity of establishing solutions to the issue of client-patent attorney
privilege at the international level. In his view, due to the lack of international or mutual
recognition of privilege for a client, be it an IP owner or a third party, in each and every
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country, the client still faced a risk of losing confidentiality in communications with IP
advisors. The Representative observed that that would be significantly detrimental to the
interests of clients, the quality of IP rights and any associated cost. Acknowledging the
fruitful work that had been conducted in the SCP, the Representative considered it
necessary to move to the next stage for further elaboration of possible remedies and
solutions from a practical standpoint. For that purpose, he encouraged the SCP to
continue studying and discussing the issue as suggested in Section 5 of document
SCP/14/2, especially in paragraph 263. In parallel, the Representative strongly
encouraged the establishment of a working group for investigating and analyzing the
experiences of various countries, thereby seeking the best solution that would be
beneficial to the stakeholders of all Member States. The Representative expressed his
organization’s willingness to assist the SCP and the Secretariat in any possible way,
based on its experience as a body of legal professionals.
141.

The Representative of GRUR stated that GRUR was always ready to defend and improve
the international recognition of the legal status of the patent attorneys’ profession. He
further informed the Committee that, in Germany, the status of patent attorneys were in
many respects identical with that of lawyers, with a few exceptions as contained in
document SCP/14/2. German patent attorneys could represent their clients directly
before the German Patent and Trademark Office, the German Patents Court and, in
nullity proceedings, even before the Federal Supreme Court. In proceedings before the
ordinary courts, for example in infringement litigation, they might appear before courts of
ordinary jurisdiction together with an attorney-at-law only, but they had an important role
in the preparation and control of such litigation, not to speak about the preparation and
prosecution of patent applications. Referring to paragraph 148 of document SCP/14/2,
the Representative questioned the clarity of the text. In particular, the Representative
clarified that the professional training period of approximately three years comprised also
eight months of training at the German Patent and Trademark Office and the German
Federal Patents Court. The Representative stressed the high quality standards of the
final qualifying examination that the candidates had to pass. The Representative
observed that the confidentiality from professional communications and the professional
advice given by attorneys protected under Article 6 of the European Human Rights
Convention were an essential element of fair proceedings, due process of law and the
right of the defense. The Representative expressed the view that that protection should
also be applicable to patent attorneys having qualifications similar to those of lawyers and
other professional advisors. The Representative considered that the view referred to in
paragraph 244 of the document was irreconcilable with that approach. From that point of
view, the Representative stated that there was a justified interest for the profession to
enjoy in the United States of America, or in other common law countries, the same
privilege for their confidential communication as was accorded to lawyers of the general
legal profession. While noting that no acute problems had been reported affecting
German patent attorneys by that time, the Representative raised the question of how
judges in common law countries would decide in the future. The more transnational
litigation was expected in globalized markets, the more acute the question would become
for patent attorneys and agents in foreign countries who had close commercial relations
with the United States of America or other common law countries that applied the legal
privilege approach in pre-trial discovery proceedings. Therefore, the Representative
supported the efforts by AIPPI and the ICC to resolve problems caused by the legal
uncertainties which were created by the case law of, for instance, the US courts. The
Representative suggested that the work forward should be guided by making a distinction
between the professional secrecy obligation and the evidentiary privilege for legal
advisors. Referring to a matter of international comity, where the court looked at the
national law of the home country of the foreign patent attorney concerned, the
Representative stated that the result was sometimes a matter of good luck. In that
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regard, the Representative referred to paragraph 233 of document SCP/14/2 which made
a reference to Article 43 of the TRIPS Agreement, and agreed with the statement of the
Secretariat that that reference might be relevant to the issue of the client-attorney
privilege. While observing that the language of the provision was very vague, and
therefore, the Members of WTO might have a wide discretion to set the conditions of
such protection, the Representative noted that further analysis of the potential of the
provision would be worthwhile and interesting. Against that background, the
Representative believed that the legal certainty for patent owners and their patent
attorneys could only be achieved through some sort of a legally binding international
instrument obliging the Contracting Parties to protect the confidentiality of written or oral
communications between patent or trademark attorneys and their clients made in the
context of, or dealing with, actual or future proceedings in the field of intellectual property
rights before national or regional courts and authorities, in particular in trans-border
actions. In conclusion, the Representative urged the Committee to maintain the issue on
the agenda.
142.

The Delegation of Indonesia reiterated that the issue of the client-attorney privilege
needed sufficient analysis particularly on the possible adverse implications of having
uniform legal standards internationally. While noting that under the legal system of
Indonesia, the term “privilege” was not recognized, the Delegation stated that that was
one of the predicted adverse impacts in further going with the subject matter. The
Delegation noticed from the study that there were no uniform laws on the application of
privilege to communications between IP advisors and their clients even within the same
legal system. The Delegation was pleased that the study acknowledged that absolute
privilege for client-attorney communications might be detrimental to the public interest of
ensuring that all relevant information was made available to the responsible authorities
for investigating truth for the sake of justice. The Delegation stated that more information
and clarification on the subject matter was needed, in particular concerning the adverse
implications of having such uniform legal standards.

143.

The Representative of EPI and CIPA stated that both organizations were strongly
supportive of a worldwide unified client-IP advisor privilege, which should include advice
given by patent attorneys qualified to act before regional offices, such as European
patent attorneys entitled to represent before the European Patent Office, and suitably
qualified in-house patent advisors. The Representative urged the Committee to continue
working on the subject matter and to allow the Secretariat to progress matters as was
suggested in the last chapter of document SCP/14/2.

144.

The Representative of AIPPI clarified two points which came up in the discussion. In
relation to the first point, the Representative stated that “privilege” meant to be protection
against forcible disclosure. Referring to concerns raised by some delegations that the
protection might be used to disguise information and thus be detrimental to public
information, the Representative noted that one should be aware of the fact that privilege,
in the sense of protection against forcible disclosure, had been globally accepted for
lawyers a long time ago. The Representative observed that there had been no dispute
over the problem of disguising information which might arise in the context of privilege for
lawyers. He noted that there was a sufficient regulatory framework around that
protection, which guaranteed that the privilege was balanced with all the public interest
that was raised in that context. In relation to IP advisors, the Representative stated that
legal advice was no longer a pure domain for lawyers. The complexity of technical and
legal advice in connection with IP and, in particular, with patents, made it necessary to
spread the work from lawyers to other IP advisors, and it had been globally accepted that
IP advisors also gave legal advice in the context of their work. The legal advice was
necessarily intertwined with technical advice. In this situation, the question arose
whether the application of protection against forcible disclosure to non-lawyer patent
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advisors was an expansion of the privilege. The Representative was of the view that the
answer to that question was negative for countries which already had protection for
lawyers, because the patent attorneys were offering in effect the same legal advice which
formerly came from lawyers only. The Representative stated that in modern economies,
the profession of patent attorneys had been developed to provide the best legal and
technical advice to clients, which had been formerly given by lawyers in cooperation with
technical experts. The Representative stated that thus one could not speak of an
expansion of privilege, since it was simply the application of the same matter done by
other people. The Representative believed that the studies being discussed were not
aiming at creating new, but accepting the same matter which had been accepted for
lawyers and was undisputed for other advisors who were allowed to give legal advice.
The second point was in relation to the Paris Convention and to the TRIPS Agreement, in
particular on the issue whether those Agreements would support the view that the issue
of privilege and protection belonged to national law only. In that regard, while noting that
the TRIPS Agreement as well as the Paris Convention did not affect national laws relating
to judicial and administrative procedures and jurisdiction, the Representative, however,
observed that the issue at stake was not raising or questioning the right of national
jurisdictions or national legislations to make their laws nationally. What it did raise,
according to his view, was the question of how the effect of national laws regarding the
existing protection against forcible disclosure could be maintained internationally. That
was a purely international dimension, which national solutions could not sufficiently cover.
The Representative therefore believed that the SCP was the right forum for dealing with
the matter. He further stated that the problem of loss of the existing protection could not
be resolved purely by national law and that the need for the discussion about the issue
had become evident in the studies prepared by the Secretariat. He further informed the
Committee that AIPPI was conducting studies by looking at various aspects of the issue,
such as remedies, limitations, exceptions and effects that the privilege on IP advisors
might have on the entire system.
145.

The Representative of TWN stated that one of the fundamental principles of patent law
was the disclosure of information on technology, and non-disclosure or partial disclosure
was a ground for refusing to grant, or revocation of, a patent. In his view, the extension
of client-attorney privilege to patent advisors went against that fundamental principle of
disclosure. Patent specifications were public documents and therefore any related
records which were used in the preparation of the patent specification should also be
made available to public scrutiny in order to find or verify the truth about the claims made
in the specification. The Representative underlined that considering the public policy
concerns associated with patent law, it was important to maintain absolute transparency
around the granting of patents and litigation around patents. Society could not afford any
kind of opaque layer around the patent specifications. He further stated that extension of
privilege to patent advisors would compromise the transparency requirement in the
administration of patents which included both patent prosecution procedures as well as
litigation of patents. The Representative was of the view that there was enough
documentation regarding the misuse of attorney-client privilege by corporate clients. As
one of the most distinct examples of such misuse, the Representative mentioned the
case of tobacco companies where they had commissioned studies to attorneys on
disputes against the tobacco industry. Another cited example of such misuse was the
Novelpharma case where the inventors gave their Swedish patent agent a draft patent
specification which included a citation to a book written by the inventors describing the
use of the invention more than two years earlier. That book was eventually held to
anticipate the patent, although the patent agent had deleted all references to the 1977
book from the patent application, which was ultimately filed in Sweden and the USA. The
Representative further continued that the court had found that the evidence of actual
deletion by the patent agent had given the jury reasonable ground to find intent to fraud
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by the patentee. The Representative noted that if that communication with the patent
agent had been privileged, the patent office and court would never have known about it.
In his opinion, the example clearly showed that extension of privilege would legitimize
withholding of information to obtain patents, including facilitation of evergreening of
patents. Extension of the attorney privilege to cover patent advisors would incapacitate
patent offices and courts in developing countries from safeguarding public interest
following the grant of patents. The Representative expressed his deep concern about the
extension of privilege to patent advisors due to the unintended consequences of such
extension and its effect on patent applications, on the TRIPS flexibilities, on patent
opposition systems, and on the transparency of patent procedures.

(d)

Dissemination of patent information

146.

Discussions were based on documents SCP/13/5 and SCP/14/3.

147.

The Delegation of Spain, speaking on behalf of the European Union and its 27 Member
States, stated that patent documents constituted a valuable source of information from a
technical, commercial and legal perspective. The technological data contained in such
documents allowed innovators to learn about existing solutions to specific technical
problems. This rich body of technical information constituted a strategic tool in research
planning and management, contributing to a more efficient allocation of human and
material resources. Patent documents accumulated technical information that translated
into innovation and progress for the benefit of society as a whole. The Delegation
stressed the importance of the dissemination and accessibility of patent documents as a
source of relevant technological, commercial and legal information. Patent documents
needed to be accessible to the greatest number of possible users in order to maximize
their role in scientific and technical development. The Delegation was of the opinion that
the international system for the dissemination of patent information should be guided by
the objective of its benefit to the users. The system should therefore aim to offer
structured data, safeguard consistency and operability of systems and avoid duplication
of work between institutions publishing patent information. In its view, the future work to
be carried out by the Secretariat in that field should focus on access to patent information
in digital format, particularly accessibility of full-text data, along with the availability of the
information on the legal status of patents. The improvement would offer a standard
presentation of legal information for better comprehension. In this regard, the Delegation
stated that the European Union and its 27 Member States acknowledged the great effort
carried out by WIPO concerning the standardization of norms of bibliographic data in
patent documents and the development of electronic documents in a user-friendly format
enabling the easy recovery of documents by users. The use of classification systems
had a particular impact on the accessibility to and dissemination of patent information.
Therefore, the Delegation recalled the need to join efforts for the improvement and
harmonization of the different patent classification systems. In conclusion, the Delegation
made a call to strengthen international cooperation in order to make the information
included in national and regional patent documents accessible in an easy and centralized
way.

148.

The Delegation of France supported the statement made by the Delegation of Spain on
behalf of the European Union and its 27 Member States. The Delegation wished to
stress the importance of dissemination of information on patents. as it was an important
part in determining policies and strategies in industry. In its view, the technical solutions
indicated in the document prepared by the Secretariat on standardizing patent
information and making legal information available, as well as extending cooperation
between member countries and WIPO to centralize patent information, had to be
supported, because it would make it possible to have better legal and technical
information on patents. The Delegation also supported the idea of making available to
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the public search and examination reports. In this connection, the Delegation informed
the Committee that, as of October 1, 2009, France made available its patent information
on-line. The Delegation underlined the need to consider working on harmonizing
documents, as it would allow the dissemination of patent information on a broad scale.
149.

The Delegation of Mexico joined the statements made by the Delegations of France and
Spain as to the importance of the dissemination of patent information for the patent
system. The Delegation informed the members of the Committee that Mexico had
created a mechanism for the exchange of patent information which had been created in
cooperation with WIPO, the EPO and with the support of the Spanish Patent and
Trademarks Office. The Delegation explained that the project aimed at exchanging
certain search and examination reports, and that it allowed Central American and other
countries to review them.

150.

The Delegation of Bulgaria noted that document SCP/14/3 showed the different facets
and problems relating to patent information, and focused on several technical issues
which constituted obstacles to the dissemination of patent information. It also answered
some questions on the exchange of information among patent offices for improving their
work. However, the Delegation’s concern was mainly how to bring the patent information
to the users and those who would benefit from it. The Delegation stated that patent
information was an underused information resource and, unfortunately, the patent offices
worldwide had not managed to bring the information to the actual users. The Delegation
expressed the opinion that one of the tasks of patent offices was to make the information
attractive and bring it to the users. The Delegation reiterated its suggestion made at the
previous session of the SCP that WIPO could be the host of an IP information portal
where all the patent offices could have a link to their patent information, which would
provide users a one-stop entry into the world of patent information. It also suggested that
such kind of portal contain information on different databases, such as the one in the
Annex of document SCP/14/3, which could be useful for inexperienced users. The
Delegation further suggested that such type of portal also provide some educational tools
on databases for easy access to their content. The Delegation was of the view that
WIPO should encourage, through that portal, the exchange of experiences of Member
States as regards dissemination of patent information. In addition, the Delegation stated
that the library system which existed in many countries was also an underused resource,
and therefore, patent offices could use the network of libraries to bring out information to
the users. In its view, all those tasks were suitable for WIPO, namely, to focus and
combine efforts on the dissemination of information and positive experience on how
national patent offices and patent information providers could better reach the community
of those who would be benefiting from the use of patent information. While noting that
users, such as research and university communities, relied on traditional information
sources, such as scientific publications, the Delegation urged the international community
to promote patent information for the benefit of all users and advancement of innovation
in all countries.

151.

The Delegation of Guatemala supported the views of other delegations on the subject
matter. The Delegation noted that the dissemination of information was an element
which was essential to the patent system, and was one of the most important resources
as regards technical knowledge. The Delegation stated that Guatemala was making
great efforts to have more access to patent information through services provided by the
Internet. The Delegation expressed its appreciation to WIPO for providing free public
®
access to patent information through the PATENTSCOPE Search Service, and for starting
the aRDi system at the service of the Member States, the objective of which was to
increase the availability of non-patent literature in favor of developing countries. In
relation to its experience, the Delegation stated that, with the support of WIPO,
Guatemala had undertaken specific activities to cooperate with other patent offices. The
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Delegation took the opportunity to mention that they were cooperating with LATIPAT. In
addition, the Delegation informed the SCP that Guatemala had requested WIPO’s
support in the optimization of its procedures and that it was also on its way to develop a
project to assist small- and medium-sized enterprises (SMEs).
152.

The Delegation of Chile considered that the dissemination of patent information was of a
paramount importance, because it clearly defined what the subject of protection was and
identified what was in the public domain. The Delegation noted that that was in line with
its proposals submitted in the framework of the Development Agenda. The Delegation
stated that the issue was of great practical importance in two ways: on the one hand, for
national offices and examiners, it aimed at avoiding duplication of work in the different
offices, thereby making the examination work more efficient. On the other hand, it
brought relevant information to various users, such as the academic world, students, and
specifically to the SMEs, enabling them to have a better analysis of their investments.
The Delegation stated that that should lead to better examination standards which would
improve the quality of patents. Therefore, the Delegation considered that the preliminary
study carried out by the Secretariat was an important basis in making headway in the
improvement of the patent system and accessing patent information, which was an
important public interest aspect.

153.

The Delegation of El Salvador stated that its national office was benefiting from patent
databases and appreciated WIPO for making them available in traditional format and
through the Internet. The Delegation informed the Committee about the cooperation of its
national office with other offices, such as the EPO, the Spanish Patent and Trademark
Office and the Mexican Institute of Industrial Property, which facilitated the work carried
out by its national office. The Delegation stated that it would continue working on that
topic with the government authorities and the Secretariat. Further, in relation to
paragraph 25 of document SCP/14/3, the Delegation sought clarification on the role of the
Committee on WIPO Standards in increasing the accessibility of patent information.

154.

The Delegation of Uruguay stated that the preliminary study was a pioneering work which
dealt generally with the issue and suggested that WIPO continue making progress in that
area. The Delegation stated that it was necessary to assess the capacity of developing
countries in meeting the objective of generating the patent information. The Delegation
also believed that the work of WIPO should include an analysis and an evaluation of
important experiences carried out at the regional level, such as the LATIPAT project and
other projects with the participation of WIPO, the EPO, the Spanish Patent Office and of
the Iberian-American offices. In its view, since the final objective was shared by the
Committee, it would be necessary to work on the need to design strategies to achieve
that objective. In that regard, the Delegation was of the opinion that the preliminary study
contained a new feature, because it was not only dedicated to describing the importance
of sharing patent information, but it also looked into other issues. The Delegation
underlined that the topic had a direct impact on the work of the Development Agenda,
and that therefore, WIPO should deliver specific results where it was possible. In relation
®
to the idea of transforming PATENTSCOPE into a portal for patents, the Delegation thought
it might represent an important challenge for WIPO. The Delegation noted the leading
role that WIPO should take in that issue, since it was a multilateral body of the UN system
which had the necessary means to advance that topic.

155.

The Delegation of India stated that patent information constituted a unique source of
technological, business and legal information. The Delegation noted that the access to
patent information of various countries was very important in improving the quality of
examination. Many of the developing countries, in its view, did not have access to
various patent databases, in particular, to databases which were not free of charge.
®
Observing that the PATENTSCOPE Search Service of WIPO was limited to PCT
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applications, the Delegation suggested that it be expanded to non-patent literature and
other patents, which were beyond the PCT applications.
156.

The Delegation of China stated that the dissemination of patent information was very
important for stimulating innovation, reducing redundant work and promoting
technological and social progress. Therefore, the provisions on the publication and
release of patent information of the Chinese Patent Law had been amended recently. In
order to improve the dissemination of patent information, the Delegation considered that
increasing the digitization level, improving the extent of services and intensifying the
international cooperation were all concrete, practical and pragmatic measures. The
Delegation expressed its readiness to work actively and share its experiences with other
countries in that area.

157.

The Delegation of Cambodia stated that patent offices of all Member States should work
together to improve the quality of patent information. The Delegation requested the
assistance of WIPO in building the infrastructure for improving access to, and
dissemination of, patent information in Cambodia by setting up an Innovation Center and
providing the necessary equipment. The Delegation informed the Committee about the
difficulties Cambodia faced on that matter, in particular, its limited resources to facilitate
the dissemination of patent information. Further, the Delegation stated that another
challenge in the process of dissemination of patent information was the language barrier,
as most people in Cambodia had poor command of the English language. In concluding,
the Delegation expressed its willingness to cooperate with all Member States on the issue
at stake for the technological development of all countries.

158.

The Delegation of the Russian Federation stated that patent information was a big
collection of technical information and was one of the most reliable types of information,
and that it was easily accessible on the Internet due to harmonized classification. The
Delegation noted that the issue of improvement of the access to patent information for all
users was one of the main tasks on the agenda. In that regard, the Delegation supported
the proposal made by the Delegation of Bulgaria concerning the creation of a global
portal under the auspices of WIPO, and requested further study on that issue. The
Delegation was of the view that such a global database of patent information should be
free of charge, and reiterated that the issue deserved the full attention of the SCP and the
Secretariat.

159.

The Representative of the EPO stated that dissemination of information on published
patent applications and patent documents was an important source of technical and legal
knowledge for the public in general and the users of the patent system. She further
stated that the timely and comprehensive dissemination of patent information was a
catalyst for filing high-quality patent applications. Furthermore, the Representative
welcomed the exploration of avenues towards the alignment and simplification of the
existing technical environment and tools of the patent offices. Such technical
harmonization would be a key step towards further cooperation between patent offices.
While reiterating the commitment of the EPO towards the dissemination of patent
information, the Representative drew the attention of the Committee to the continued
efforts of the EPO in improving worldwide accessibility to patent information through its
esp@cenet® search service and the EPO Global Patent Index. The Representative also
stated that the EPO had submitted a number of technical contributions to the Secretariat
for consideration on possible integration into the final version of the document.

160.

In response to the question posed by the Delegation of El Salvador with regard to
paragraph 25 of document SCP/14/3, the Secretariat stated that that paragraph referred
to the work of the newly established Committee on WIPO Standards (CWS), which was a
body specifically dealing with the standards associated with patent information and other
forms of intellectual property information. While noting that some of the relevant
standards were listed in paragraph 14 of the document, the Secretariat clarified that those
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were just the foundations on which the technical work for digitization and dissemination of
patent information could take place. Therefore, in its view, there was no duplication of
work between the different Committees of WIPO in that respect. The reference to various
WIPO Committees was intended to be a reference to other Committees which could be
established in the future, such as the Committee on Global Infrastructure that had been
discussed at the previous General Assembly, but had not been actually established.
161.

The Delegation of Brazil stressed that facilitating access to available patent information
did not necessarily guarantee the transfer and the dissemination of technology. The
Delegation noted that a challenge in making effective use of the information, posed to
both developing and developed countries, was related not only to the technological
capacities and gaps, but also to insufficient disclosure of information in patent
applications. The Delegation was of the view that, on the one hand, the existence of a
global one-stop shop mechanism to access patent information might be a valid step in
order to improve the processing of patent applications in a timely manner. On the other
hand, such mechanisms would not be useful unless the quality of the information
provided was good and useful. The Delegation, therefore, expressed the view that the
creation of any multilateral database must be preceded by a follow-up study on
sufficiency of disclosure, which must include, among other aspects, (i) the refusal to
grant, or the revocation of, patents on the grounds of insufficient disclosure; (ii) the
disclosure requirements themselves; and (iii) the use of databases by developing
countries. With regard to the use of databases by developing countries, the Delegation
was of the view that, if they were not freely accessible, that might be an obstacle to the
international cooperation and a risk to the balance of the system, and recalled
Recommendations 8 and 9 of the Development Agenda. The Delegation stated that the
exchange of search and examination reports per se would not reduce the problem of
backlogs, which needed to be assessed with a broader perspective, considering that the
number of patent applications had considerably increased over the past two decades,
while at the same time, the quality of granted patents was increasingly subject to criticism
in terms of both novelty and inventive step. The Delegation further noted that the
exchange of search and examination reports must be considered with a note of caution,
as it might result in either the export of patents of questionable quality or in an indirect
and undesirable harmonization of patent rights. The Delegation, therefore, was of the
view that the exchange of search and examination reports must comply with a minimum
set of rules, be on a voluntary basis, and should be organized under a common standard
for the presentation of information. The Delegation emphasized that any work on the
unification of search and examination systems should be carried out within the SCP,
rather than within the PCT.

162.

The Delegation of Argentina stated that the subject of dissemination of patent
information, which was also part of the Development Agenda, was very important. The
Delegation was interested in the proposal on the WIPO portal, and requested additional
information concerning the status of granted patents.

163.

The Delegation of Angola, speaking on behalf of the African Group, acknowledged
statistics indicating that 30% of patent offices did not have digitized information. The
Delegation considered that technical assistance and capacity building for patent offices
were necessary in order to facilitate access and dissemination of patent information and
to make that available to the public. The African Group stated that capacity building,
especially in the area of human resources, was needed in order to be able to make
patent information available. The Delegation also referred to the need to carry out further
analysis on this topic.

164.

The Delegation of Morocco, supporting the statement made by the Delegation of Angola
on behalf of the African Group, noted that regular consultation of patent information
resources would allow the promotion of research and development in businesses and
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increase awareness of the technological environment at the global level by following its
trends and evolution. The Delegation stated that, as the published patent documents
were a key source of information on recent technological developments, access to such
information could also help stimulating national inventions, which could be transposed
into increased investment in technology. The Delegation noted that Morocco had been
trying to improve the quality of issued patents by amending its law to provide opinions on
patentability. The Delegation further stated that, in cooperation with WIPO, Morocco had
®
been digitalizing its patent information in the PATENTSCOPE portal. The Delegation,
therefore, proposed improving the dissemination of patent information and the creation of
a search and examination reports’ database, which would play a key role in the
internationalization of patents.
165.

The Delegation of the Bolivarian Republic of Venezuela supported the statement made
by the Delegation of Brazil that the transmission of information was not just a requirement
for meeting national legislation, such as a form to be filled in when a patent was
registered. The Delegation pointed out that mere dissemination of low quality patent
information would not ensure transfer of technology.

166.

The Delegation of the Republic of Korea noted that it would submit corrections to
document SCP/14/3 concerning the dissemination of Korean patent information.

(e)

Transfer of technology

167.

Discussions were based on document SCP/14/4.

168.

The Delegation of Spain, speaking on behalf of the European Union and its 27 Member
States noted with satisfaction the systematic approach and objectivity shown in
document SCP/14/4. The Delegation acknowledged that development and diffusion of
new technologies were of fundamental importance to face global challenges such as
climate change, health and food security. The Delegation also stated that facilitating
technology transfer was an essential element if the Millennium Development Goals were
to be achieved. The Delegation noted that the preliminary study also highlighted that the
capacity to absorb and apply the technology on the part of the recipient was fundamental
to the successful completion of the transfer of technology. The Delegation further
observed that the preliminary study noted that both the connection between intellectual
property rights and technology transfer, as well as the impact of such technology on
innovation and development, were complex issues that might adopt different parameters
in each country. Some countries would be better placed than others to absorb and
further develop the technologies received, while other countries would require substantive
investment and capacity building before reaching that point. The European Union and its
27 Member States agreed that it was not possible to draft a single policy or law which
would maximize technology transfer and its positive impact on every country. The
Delegation further noted that the study included several examples that illustrated possible
mechanisms and strategies to facilitate technology transfer responding to issues of
common concern, such as the unclear definition of the property rights; the asymmetry of
information between the patent holder and the potential licensee and the role that an
intellectual property expert might exercise in such case; the need to reduce the
transaction costs; or the need to prevent abuses by right holders. The Delegation was of
the view that a suitable choice of the mechanisms would enable each country to establish
the policy and legislation that better fit their particular needs within the framework of the
current international commitments. The European Union and its 27 Member States
expressed their willingness to contribute to the development of policies designed to
facilitate an effective technology transfer, and to that end, reiterated their commitment to
work towards the creation of new models to promote innovation based on the close
collaboration between the private and public sector. They welcomed and encouraged
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voluntary initiatives to facilitate the flow of technological knowledge on a global scale, and
committed to participate actively and constructively in the debate in order to contribute to
the fulfillment of the Committee’s objectives.
169.

The Delegation of Angola, speaking on behalf of the African Group, expressed the view
that it was of great importance to study document SCP/14/4 on transfer of technology,
which described and examined the details of the patent system, specifically the aspects
of how the patent system could face hindrances in development policies. The Delegation
suggested that the preliminary study be updated and include information on how
developing countries could overcome those impediments in order to facilitate transfer of
patented technology. The African Group also believed that capacity building was needed
in order to benefit further from transfer of technology. Moreover, the Delegation hoped to
see a study on transfer of technology in least-developed countries (LDCs) in Africa,
based on the implementation of Article 66.2 of the TRIPS Agreement, which required
countries to provide incentives to their enterprises for the purpose of promoting transfer of
technologies to LDC Members of the WTO in that Agreement. The Delegation
considered that transfer of technology could take place through joint ventures,
investments, personnel reinforcement and collaboration with academia in order to train
personnel and to digitalize patent data. The Delegation suggested that the preliminary
study be revised in a manner that a link be established between transfer of technology,
development and intellectual property, and that the role of the patent system in transfer of
technology be defined. The Delegation also stated that multilateral and bilateral
agreements on transfer of technology should be examined. The African Group
recommended that the preliminary study be discussed in the following session of the SCP
in order to examine how the patent system could affect and support transfer of
technology. The Delegation hoped that the Secretariat would be able to present a
revised study at the following session.

170.

The Delegation of the Islamic Republic of Iran requested the Secretariat to further
develop the preliminary study and provide concrete and action-oriented solutions for
overcoming challenges which impeded transfer of technology to developing countries.
The Delegation also requested the Secretariat to further focus on the role of patents in
technology transfer for developing countries and to particularly analyze the adverse
implication of patents on transfer of technology, including the implications of the TRIPS
Agreement. The Delegation pointed out that the preliminary study lacked providing any
actual statistics on current technology transfer to developing countries. Finally, the
Delegation observed that, in order to have a balanced work program in the Committee,
the issue of transfer of technology should be incorporated in the work program of the
SCP, since there was a direct link between patents and transfer of technology to
developing countries. The Delegation, therefore, considered that the Committee could
identify a plan of action to address the major challenges to transfer of technology in
relation to patent law and to propose concrete solution from an international law
perspective.

171.

The Delegation of Sri Lanka aligned its statement with the statement made by the
Delegation of Yemen on behalf of the Asian Group, and stated that the preliminary study
set the scene at the SCP to initiate meaningful discussions on the subject. The
Delegation noted that, according to the preliminary study, the effects of globalization had
helped to enhance the technological capabilities in developing countries but that the
reality proved otherwise. The Delegation noted that most foreign industrial enterprises in
its country did not transfer technology or know-how for the purpose of local development.
The Delegation identified two main reasons, namely, that all the skilled workers and the
equipment were imported from the country of origin and that most of the highly skilled
staff and the senior management were not from the invested country. Therefore,
globalization had not fully contributed to the industrial development in developing
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countries. The Delegation considered that the elements mentioned in paragraph 34 of
document SCP/14/4 needed to be further explored to find reasons why the normative
development in UNCTAD and the revisions of the Paris Convention in WIPO had not
delivered the expected results. The Delegation stated that better policy coherence could
be built with respect to foreign direct investment vis-à-vis the poverty alleviation and
technological advancement in developing countries through transfer of technology. The
Delegation was of the view that, instead of alluding to the fact that transfer of technology
might not be possible because of the lack of absorbing capacity in developing countries,
the right approach would be to analyze why developing countries could not ascertain
absorbing capacity despite many forms of development assistance through multilateral,
plurilateral and bilateral agreements. The Delegation considered that such information
could lead to identifying the implications of patents on transfer of technology. In the area
of other conventions relating to transfer of technology, the Delegation stated that the
preliminary study should not be limited to environmental agreements. The Delegation
appreciated the fact that the preliminary study reflected the WIPO Development Agenda
and its projects concerning transfer of technology. The Delegation noted that such a
holistic approach towards development concerns in developing countries was a positive
step taken by WIPO. With respect to paragraph 33, which indicated the royalty income
collected from the OECD countries by developing countries in the year 2001, the
Delegation considered that it would only be fair if the preliminary study indicated the
royalty income collected by the OECD countries from the developing world, as the
problem laid in the disparity. The Delegation noted that stating the facts would facilitate
the countries to have a logical and meaningful debate on the subject under consideration.
172.

The Delegation of Burundi associated itself with the statement made by the Delegation of
Angola on behalf of the African Group, and stated that transfer of technology should take
into account the peculiarities of developing countries regarding their absorptive capacity
of technologies. Recalling the Development Agenda and the Ministerial Declaration in
July 2009, the Delegation stated that transfer of technology had become an important
element with respect to the cooperation between WIPO and the developing world, in
particular, LDCs, and that transfer of technology should be user-friendly and
development-oriented.

173.

The Delegation of Indonesia, in general, welcomed the document, especially the parts on
the challenges faced by countries, in particular, developing countries. In relation to
paragraph 19, concerning the investment in knowledge creation as a priority under
national economies, technological and development policy and strategy in many
countries, the Delegation requested further elaboration on that issue in order to obtain a
comprehensive picture in the historical context. The Delegation considered that a joint
report by the United Nations, UNCTAD and WIPO on patents and transfer of technology
published in 1964 could also be mentioned as one of the references in the preliminary
study. As regards paragraph 22, which stated that “if the exploitation of the patented
invention infringes another valid patent that claims a broader scope of technology
covering the said invention, the consent by the owner of such broader patent is required
in order to exploit the off-patent invention”, the Delegation sought further clarification as to
the invention or innovation that fell into the category of public domain. Concerning
paragraph 28, the Delegation requested further clarification on the linkage between FDI
and technology spill-over, because technological dissemination by developed countries
through FDI was mandated by the TRIPS Agreement. Regarding Chapter IV on policy
challenges, paragraphs 39 to 47, the Delegation was of the view that it was a good
reference especially for developing countries. On paragraph 40, the Delegation
requested further elaboration regarding the difficulty of quantifying the flows of technology
transfer, since it had been said by many that transfer of technology was always linked to
IPRs and global investment. The Delegation considered that it was a necessity to get a
broader picture based on the comprehensive data on trade in technology and the
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investment on global research and development. The Delegation, therefore, suggested
that WIPO prepare a collaborative study in cooperation with other related organizations
such as WHO, UNIDO and UNCTAD. In relation to paragraphs 67 to 72 concerning the
challenges faced by developing countries, the Delegation was of the view that technology
transfer had two sides: one was that developing countries should improve their
absorptive capacity, but the other related to developed countries and how they could
facilitate the transfer of their technologies to developing countries.
174.

The Delegation of Brazil noted that paragraph 110 of document SCP/14/4, which related
to the concerning pros and cons of the ex-ante control of technology contracts as
opposed to ex post control, suggested that there might be advantages in the ex-post
control or the control after the contract had been signed and come into effect. The
Delegation stated that its experience on that issue was different. It explained that its law
required the national patent authority to review all intellectual property contracts before
they entered into force in order to protect the local recipient of technology against
possible abuse of provisions and clauses in the contract, and stated that it did not seem
to indicate any problem in the inflow of technology to Brazil. The Delegation, therefore,
expressed the view that, at least according to its national experience, such ex-ante
control was quite successful. The Delegation recalled that, in relation to transfer of
technology and technical training, it had been trying, together with several developing
countries, to implement Articles 66 and 67 of the TRIPS Agreement and the
recommendations of Cluster A of the Development Agenda.

175.

The Delegation of the Bolivarian Republic of Venezuela supported the statement of the
Delegation of the Islamic Republic of Iran, requesting the Secretariat to focus on the
question of how patents affected transfer of technology and recommending the inclusion
of the issue in the future work program of the SCP. The Delegation considered that the
issue of transfer of technology needed to be related to the TRIPS Agreement and public
health. In that regard, it noted that only 28 Members had signed a Protocol amending the
TRIPS Agreement, and therefore it requested the Chair to informally undertake
consultations to find out why the compulsory license system available under the TRIPS
Agreement had been used only by Rwanda and Canada and why transfer of technology
to developing countries did not proceed as had been originally planned.

176.

The Delegation of Egypt stated that the issue of technology transfer was an issue of a
high level of importance. The Delegation expressed its satisfaction with the inclusion of
the issue in the agenda of the SCP and delivering a preliminary study on the topic, as the
issue had not been discussed at WIPO over the previous years. The Delegation was of
the view that, historically, WIPO had done a limited amount of work on the issue, despite
the fact that international instruments, particularly the WIPO-UN Agreement, referred
specifically to technology transfer. Article 1 of that Agreement stated that the United
Nations recognized the World Intellectual Property Organization as a specialized agency,
and listed WIPO’s responsibilities, one of which was to facilitate the transfer of technology
related to industrial property to developing countries in order to accelerate economic,
social and cultural development. The Delegation, therefore, considered that WIPO had
an institutional role to play on the issue. The Delegation noted that, on the other hand,
with regard to the subject matter of intellectual property, Article 7 of the TRIPS
Agreement pertained directly to the windfall that should arise from the protection and
enforcement of intellectual property, namely, diffusion, transfer and dissemination of
technology. In that light, the Delegation appreciated the preliminary study which carried
forward a degree of objectivity and set new grounds in terms of WIPO publications.
Referring to paragraph 60 of document SCP/14/4 acknowledging that there was no
conclusive evidence or limited conclusive evidence with regard to the impact of the patent
system on flows of FDI, the Delegation welcomed such observation, as it reflected the
objective academic assessments that had been undertaken in that area. The Delegation,
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however, pointed out some drawbacks to the preliminary study, and suggested a revised
version or an Annex to the document for the consideration of the Committee. As regards
the lack of definition of the term “transfer of technology” in the document, the Delegation
believed that the revision of the preliminary study could be guided by the draft Code of
Conduct on the transfer of technology (1985), which had done considerable work with
regard to defining that concept. As regards Section 3 of the document, the Delegation
was of the opinion that it failed to take into account the historical background. In its view,
the preliminary study had not made legitimate reference to the work undertaken by the
United Nations since the publication of the UNCTAD report on technology transfer in
1964. As regards Section 5, the Delegation was of the view that the document did not
fully describe the criticism of the patent system with regard to barriers that particular
levels of patentability or of protection might represent for technology transfer. While
those were contributions that were acknowledged, the Delegation considered that
paragraph 56 could be further elaborated with respect to some of the negative impacts on
the patent system. Concerning Section 6, the Delegation stressed the importance of the
international regulatory framework, and noted that the international regulatory framework
should be a key concern. As there had been considerable discussions on the impact of
free-trade agreements, economic partnership agreements and plurilateral agreements on
appropriate transfer of technology, the Delegation pointed out that these should be
reflected in the preliminary study. Further, the Delegation noted that, although the issue
of climate change was very important, there was too much focus on that issue. The
Delegation hoped that the treatment of technology transfer in WIPO should be more
systematic, aiming at broader discussions on what was sometimes referred to as the
classical issues of technology transfer, i.e., the classical industries that would have a
direct impact on economic development in large parts of the membership. Noting the
considerable work done by UNCTAD on international arrangements of technology
transfer, the Delegation felt that there should be more collaboration between the two
organizations. As regards public-private partnerships in Section 8, the Delegation was of
the opinion that the issues of concern in the setting of a multilateral organization were
primarily geared to trans-boundary transfer of technology. It noted that, although
public-private partnerships could entail a foreign element, the Bayh-Dole Act, for
example, essentially geared towards mobilizing national resources in order to promote
innovation and transfer of technology, but had less impact on the possibility of developing
private-public partnerships in a trans-boundary context. The Delegation further noted
that, while it could be interesting to look into the successful models of highly advanced
market economies, simulating such a model would be problematic in view of different
levels of development. The Delegation recalled that, according to some US officials,
implanting the Bayh-Dole Act in a foreign country might cause more problems than
benefits. Concerning Section 10, the Delegation requested further expansion of that
Section and moving that part to the beginning of the document. The Delegation observed
that requests by developing countries in the UN system over the past four decades had
been geared towards a transfer of technology that should contribute to development.
While the Delegation was pleased with the reference to the Development Agenda, it
noted that no analysis on how those recommendations pertained to the issues raised in
the document was made. The Delegation was of the opinion that there would be further
discussions on that particular issue with regard to future work. The Delegation
recommended more collaboration with other UN Agencies, for example, by organizing a
briefing session with leading UN Agencies on the issue of technology transfer. It further
suggested that setting up an independent commission to consider the issue of technology
transfer would be a good way forward, given that the issue of technology transfer was a
cross-sectoral issue in WIPO, such as in the SCP and the CDIP. In its view, it would
undoubtedly arise in other committees and bodies of WIPO. Finally, the Delegation noted
that, following the discussion at the fourth session of the CDIP, a proposal concerning a
project to implement the recommendations on technology transfer had been submitted by
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a like-minded group of developing countries earlier in January 2010. The Delegation
believed that such a proposal would contribute to streamlining a broad task that
concerned more than one committee. The Delegation stressed the important role the
SCP and other committees, most importantly the CDIP, could play on the issue of
technology transfer.
177.

The Delegation of Guinea associated itself with the statement made by the Delegation of
Angola on behalf of the African Group. The Delegation was of the view that the
preliminary study should focus more on FDI and the role of intellectual property in that
process, since transfer of technology could contribute to capacity building, both in
infrastructure and human resources, through mergers and acquisition. The Delegation
encouraged developed countries to review their activities concerning transfer of
technology in developing countries, as it would allow a better understanding of the impact
of the patent system at the multilateral and bilateral levels and its effect on different
economies.

178.

The Delegation of Guatemala stated that, despite the efforts that had been made in the
preliminary study, there was still a gap between theory and practice on the subject of
transfer of technology. The Delegation noted its difficulties in implementing public
policies and involving private enterprises in its country to facilitate transfer of technology
with a view to stimulate local innovation and development of marketable products. The
Delegation, therefore, believed that such issues should be discussed by the Committee
or by an independent committee as suggested by the Delegation of Egypt. It further
considered that the preliminary study could be enriched by documents from other
organizations and by adopting practical guidelines. The Delegation noted that, in
analyzing the capacity of small developing countries in making use of R&D cooperation
agreements or licensing agreements, Guatemala could be a useful example.

179.

The Delegation of India stated that a sufficient disclosure of patented inventions played
an important role in the processes of dissemination and transfer of technology. However,
in its view, the right holders often did not disclose the required information in a clear and
succinct manner, which directly affected not only the quality of patents, but also the
dissemination and transfer of technology. Further, it considered that patent trolls and
patent thickets, which had been a strategy steadily used by right holders, also affected a
seamless transfer of technology. Therefore, the Delegation suggested that the document
further examine how the patent system could better contribute to a seamless transfer of
technology in order to narrow that gap. The Delegation further recommended that a
special study be undertaken as to how the patent system might be dealt with in a positive
way to allow transfer of technology, in particular, in the areas of climate change, food
security and other complex topics. As other delegations had pointed out, the Delegation
noted that the issue of transfer of technology, which was a cross-cutting issue in WIPO,
was at the center of the Development Agenda. The Delegation supported the creation of
an independent commission that would examine the issue of transfer of technology in
greater detail and suggest implementable recommendations.

180.

The Delegation of Chile stated that transfer of technology was a critical issue, since it was
a source of innovation that allowed a third party to make use of the existing technology
and to further develop new solutions as the result of the knowledge gained through the
transfer of technology. From that standpoint, the Delegation appreciated the document
that set out the various dimensions relating to transfer of technology. The Delegation
recalled that the incorporation of the issue of technology transfer into the agenda was
consistent with the first strategic objective of WIPO and with Recommendation No. 8 and
Cluster C of the Development Agenda. As the issue was a matter of great relevance to
all Member States, the Delegation stated that the preliminary study should remain open
for comments.
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181.

The Delegation of Pakistan noted that the preliminary study could provide an effective
basis for future deliberations of the issue in the Committee. The Delegation believed that
the crux of the issue at hand had been handled under paragraph 56 of
document SCP/14/4, where it was said that even if patent protection was not an obstacle
to the transfer of technology, that did not necessarily mean that the current patent system
fully contributed to the promotion of transfer of technology. In its view, those two
assumptions could be the starting point for future discussions, and the Delegation
suggested further elaboration by the Secretariat. Further, the Delegation was of the
opinion that the preliminary study did not discuss the key questions of whether the patent
system was functioning effectively and efficiently, and whether the patent system could
improve transfer of technology. According to the Delegation, provision of any answers or
suggestions on how the patent system could better contribute to technology transfer and
narrow the technological capacity gap would add value to the preliminary study. The
Delegation further noted that the preliminary study should have acknowledged and
analyzed the constraints by developing countries to use the tools for technology transfer,
including voluntary and commercial licenses, and referred to paragraphs 14, 18 and 30 of
the document. Finally, the Delegation suggested that: (i) a revised version of the
preliminary study should identify constraints and adverse implications of patents on
transfer of technology within WIPO’s framework; (ii) in the light of an enhanced
understanding of the adverse implications of patents on transfer of technology,
developing countries could identify a plan of action to address the major challenges,
which included policy changes, technical assistance, information exchange, norm-setting,
etc., covering domestic and international actions; (iii) in order to develop a thorough
understanding of the issue, the following session of the SCP could invite various UN
agencies, such as UNCTAD, WHO and UNIDO, to make presentations on the past and
present work on technology transfer; and (iv) an independent panel of experts could be
established to deal with the question of technology transfer and patents.

182.

The Delegation of Bulgaria disagreed with many who believed that the patent system was
an obstacle to transfer of technology. The Delegation noted that while it might be an
obstacle, patents played, in fact, a minor role in transfer of technology. It stated that a
licensing agreement involving goodwill and a wish from the side of both transferor and
transferee was always a success. The Delegation considered that WIPO could devise
ways in facilitating transfer of technology and removing obstacles by providing relevant
information to consenting parties who wished to transfer technology. As examples, the
Delegation noted the IBM database, which indicated technologies that were ready for
licensing, and the German Patent Law that provided for special reduction of fees for
companies who filed patent applications and indicated that they were ready to license
their technology. On the other hand, the Delegation did not believe that WIPO could, by
shaping the patent system, overcome the issue of the goodwill of the parties involved in
the process of transfer of technology. The Delegation considered that one important
element which was missing in the document was statistics. While, for many years,
statistics on transfer of technology had been discussed, the Delegation observed that
there were very few countries that had provided official statistics in the past, for example,
some reports in the United States of America, the regular publication of National Center
for Intellectual Property in France and statistics on technology transfer and on intangible
transfer published every two years in Germany. In its view, that was a matter which
should be regulated at the national level and WIPO could provide advice on statistics
comprising intellectual property rights and how to oblige companies to report on transfer
of technology. The Delegation was of the opinion that such statistics would show where
the obstacles were, and would allow developing countries to analyze their own situation.
The Delegation further noted that, often, the statistical data on transfer of technology
included royalties for copyright, and stressed the need to separate such information from
patents. As regards one of the recommendations of the Code of Conduct that developing
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countries should establish a licensing regime for transfer of technology and each
technology transaction should be recorded at the national level, although the Delegation
felt positive about the abandonment of such a recommendation in general, it however
considered that information for statistical purposes should be integrated into the national
system to provide reliable data for further analysis. On the question as to whether a
country, not a private enterprise, could be an obstacle to transfer of technology, the
Delegation noted that, despite some examples in the past, such as the Coordinating
Committee for Multilateral Export Controls (CoCom), no such obstacle existed in the
free-trade world. The Delegation concluded that WIPO could be a facilitator by providing
tools and means to evaluate the flow of technology, to identify obstacles, and to
eventually find remedies to those obstacles.
183.

The Delegation of Senegal associated itself with the statement made by the Delegation of
Angola on behalf of the African Group. With regard to the definition of the term “transfer
of technology”, the Delegation suggested that the document properly define that term, as
that would be the basis for defining the scope of the issue. The Delegation sought
clarification as to whether, with due respect to the flexibilities in the international patent
law, there was a possibility of having rules of procedure which would facilitate transfer of
technology, make it more efficient and effective and render it more responsive to key
developing needs. Further, the Delegation suggested that the Committee consider cases
of transfer of technology which had lead to the resolution of a public policy issue, thus
illustrating experiences from the past. The Delegation concluded by stressing the
importance of having an overview of the problem and its background in order to have a
clear idea about future actions in reaching the goals with respect to transfer of
technology.

184.

The Delegation of the Bolivarian Republic of Venezuela stated that the question of
patents should not be considered in terms of business. The Delegation was of the view
that traditional knowledge, energy and other facets also needed to be considered and,
therefore, the best way to regulate transfer of technology should be examined. In
addition, it noted that questions to be analyzed were how transfer of technology could be
made effective and how it could be brought in line with ethics and morality.

185.

The Delegation of Germany supported the statement made by the Delegation of Bulgaria.
It agreed with the analysis provided in paragraphs 53, 56 and 57 of the preliminary study
that the IP system per se was not to be considered a barrier to technology transfer. The
Delegation also supported the idea of collecting more factual evidence on possible
barriers to technology transfer which might well lie outside IP. It considered that WIPO
should play a leading role in exploring how to facilitate technology transfer.

186.

The Delegation of El Salvador, supporting the Delegation of Guatemala, stated that the
Committee should develop modalities for transfer of technology. Noting the importance
of the issue for developing countries, it also supported some further ideas suggested by
the Delegations of Egypt and Indonesia.

187.

The Delegation of Algeria aligned itself with the statement made by the Delegation of
Angola on behalf of the African Group. The Delegation was of the view that the
preliminary study did not sufficiently focus on how the patent system could facilitate
transfer of technology. Moreover, looking at the flexibilities allowed under international
law, it considered that the preliminary study did not address the hindrances which
countries were facing in order to use those flexibilities. The Delegation was of the opinion
that the current work in WIPO, specifically the proposal concerning the project on transfer
of technology presented by like-minded countries, should be taken into account. It also
suggested that a revised version of the preliminary study reflect experiences in transfer of
technology in developing countries.
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188.

The Delegation of Switzerland stressed the importance of focusing on transfer of
technology and its links with patents in the Committee. In that connection, the Delegation
supported the position stated, and the proposals made, by the Delegation of Bulgaria as
a way to move forward on the subject of transfer of technology.

189.

The Representative of GRUR stated that the preliminary study was comprehensive and
touched upon all important factors which were relevant for the political, economic, social
and legal questions arising in the context of transfer of technology policy on a national
and international scale, and had no doubt that the role of patent protection was clearly
defined in that regard. He further noted that the document was up-to-date and
comprehensive in respect of the most recent developments concerning topics ranking
high on the agenda of world leaders, namely, the Copenhagen Conference on climate
change. The Representative raised the question of why the question of IPRs related to
green house technology on the transfer of technology had disappeared from the agenda
of that Conference and suggested that WIPO study those developments. Referring to the
strong engagement of the Director General demonstrated in his opening report at the
previous session of the WIPO Assemblies, the Representative was of the view that that
field of technology was particularly fit for a detailed scrutiny and further study, contrary to
what had been said by the Delegation of Egypt. The Representative, however, pointed
out that the important role of the PCT was missing from the document. According to the
preamble of the PCT, as it had been referred to in previous meetings of the Working
Group under the PCT, there was a clear reference on the obligation under the PCT legal
framework to direct the PCT towards making the legal systems of developing countries
more efficient, by providing easily accessible information on the availability of
technological solutions applicable to their special needs and by facilitating access to the
ever expanding volume of modern technology. In the Representative’s view, this was a
transfer of technology aspect that was clearly provided in the preamble of the PCT, and
he suggested that a chapter on the role of the PCT and its contribution to the international
transfer of technology be added, or a special study on that matter be mandated.

190.

The Representative of ALIFAR noted that while the document analyzed the relationship
between patents and transfer of technology, in reality, the feedback did not always take
place in that manner. Referring to paragraph 52 of the document, the Representative
agreed that a patent system could make positive contributions to the efficient transfer of
technology only where the system functioned in a way for which it was intended. She
stated that the document showed that the exclusive right could be used to promote the
exchange of knowledge and collaboration between researchers, and that the patent
system aimed to improve the efficiency of the flow of knowledge and facilitate the transfer
of technology. In addition, it was stated in the document that the disclosure of inventions
also played an important role in the effectiveness of the transfer of technology. However,
the Representative further noted that that vision could appear theoretical, at least in some
technological areas. She explained that, in general, in the pharmaceutical industry once
a patent had been obtained, patent rights were used for exclusivity in the market and that
innovative companies were rarely willing to exchange knowledge. The Representative
noted that the future of some recent initiatives that promoted patent pools could highlight
the ways for exchanging the knowledge and transferring of technology. In her view, quite
often, patents were not disclosed in a clear and complete manner, and not all offices
sufficiently respected the requirement for clear and sufficient disclosure of inventions so
that a person skilled in the art could carry out those inventions. While proper disclosure
partly balanced out exclusive patent rights, she noted that such disclosure did not always
occur. Referring to paragraph 48 of the document, the Representative clarified that in the
pharmaceutical industry, if a product were to be manufactured or sold without the patent
holder’s consent, but developed and approved in accordance with international
standards, it could be considered a case of patent infringement but not of counterfeit
medicines. She further stated that counterfeiting medicines was a crime against public
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health which was not in any way linked to an infringement of intellectual property rights.
She felt that the confusion between the two led national systems in some countries,
including some countries in Latin America, to prevent the importation of certain materials
required for the manufacture of legitimate drugs. The Representative also shared the
view expressed in the document regarding the issue that even when patent protection
was not an obstacle to the transfer of technology, it did not mean that the current patent
system contributed fully to its promotion. The Representative stressed the importance of
finding the best way for the patent system to effectively promote transfer of technology
and reduce asymmetries in the technological capacities of various countries. She was of
the view that the Committee’s discussions should be further developed in that regard.
191.

The Representative of TWN stated that technology transfer in the context of patents was
particularly relevant to the conduct of industrial development of developing countries, and
patents had received renewed attention in the context of public health, climate change
and food security. Along the history of international deliberations on patents and transfer
of technology during the last 50 years, the Representative referred to a report entitled
“The Role of the Patent System in the Transfer of Technology to Developing Countries”
prepared jointly by WIPO, the United Nations Department of Economic and Social Affairs
(UNDESA) and UNCTAD in 1975. the Representative explained that that publication had
established some of the basic legal principles on international technology transfer, which
essentially had been captured in many multilateral conventions or treaties, and quoted
Article 144, paragraph 2 of the Law of the Sea Convention, which casted an obligation on
the authority established under the Convention to carry out programs for the transfer of
technology to enterprises in developing countries with regard to activities in the area,
including inter alia facilitating enterprises of developing countries to access the relevant
technologies under fair and reasonable terms and conditions. The Representative further
noted that the UNCTAD Compendium of International Arrangements on Technology
Transfer listed technology transfer provisions in 28 multilateral agreements, including the
TRIPS Agreement. The Representative, however, considered that there was little
movement to translate such legal obligations into practice. One of the recent studies
published by the ICTSD showed that, out of 292 programs reported by developed
countries under the obligation under Article 66.2 of the TRIPS Agreement, only
54 programs, that was roughly around 22% of the programs, met the targeting LDCs and
WTO member with the program or policy that encouraged technology transfer. The
Representative was of the view that the only change since 1975 was the more relentless
expansion of the scope of patent protection and carving up of the safeguard, including
tools for technology transfer, through the TRIPS Agreement, bilateral and plurilateral
treaties and other agreements. He believed that the TRIPS Agreement had taken away
one of the most important tools of technology transfer by recognizing the right to import
as the exclusive right of the patent holder, and that developing countries were left with
only limited options for venturing technology transfer which included compulsory licensing
on local working. The Representative expressed the opinion that the preliminary study
fell short of giving a clear picture on the current state of play with regard to technology
transfer. He suggested a revision of the preliminary study by including the following:
(i) a summary of the history of international deliberations with regard to technology
transfer, especially the major findings of the WIPO co-authored report on technology
transfer; (ii) inclusion of a robust analysis of technology transfer and its implications for
development, precisely at the beginning of the study rather than as a last chapter,
providing all the relevant statistics to develop a correct understanding regarding
international technology transfer; (iii) analysis of the adverse impact of patents on
transfer of technology; (iv) an overview of the licensing provisions which might adversely
affect the further transfer of technology or diffusion of technology in developing countries;
and (v) an analysis of the international legal obligations on transfer of technology.
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192.

The Delegation of Thailand stressed the importance of technology transfer in relation to
the industrial development of countries. The Delegation, supporting the statement made
by the Delegation of Bulgaria, requested the Secretariat to elaborate statistics on the
trend of technology transfer in order to grasp the real impact of patents on technology
trade.

193.

The Delegation of the Dominican Republic stressed the importance of transfer of
technology, as it was a tool which supported advancing technological knowledge, and
endorsed the promotion of transfer of knowledge and technology in order to meet
development goals.

194.

The Representative of FSF-Europe agreed with the statement made by the Delegation of
Spain on behalf of the European Union and its 27 Member States that efforts to transfer
technology must be complemented by the capacity of the recipient to absorb that
technology. He also concurred with the European Union and its 27 Member States that
businesses and individuals would have a central role to play in increasing the flow of
knowledge around the world. He believed that businesses and individuals which formed
the global free software development community provided an example which should be
studied in more depth. As for topics which were not addressed in the present preliminary
study in detail, he considered that the two ways to obtain new technology described in
paragraph 19 of the document should be complemented by a third possibility, i.e., to
develop a new technology in cooperation with others, which had the advantage that soon
all participants in the process would have an equal level of expertise. The
Representative agreed with the views of those delegations which considered the patent
system as only one tool among others available to encourage technology transfer. He
explained that, in the field of free software, also known as open source, recent studies
demonstrated that the process of developing and adapting software helped users to
make technology truly their own. They became creators of knowledge rather than merely
passive consumers of proprietary technologies. He expressed the view that, as many
free software projects were developed in open and collaborative processes, that
increased the absorptive capacity as discussed in paragraph 42 of the document. He
emphasized that, as described in the FLOSS impact report prepared by the United
Nations University MERIT Institute in 2007 on behalf of the European Commission, free
software works were a free of charge, high quality training environment, and that
developers benefited from a type of informal apprenticeship, which was in effect a form of
technology transfer between those who paid for formal training and those who did or
could not. In his view, knowledge flew from big companies to small ones and from rich
countries to poorer ones, and as the necessary skills spread, business activity increased.
He considered that the earning capacity of participating developers grew demonstrably
even without an explicit investment in formal training and referred to paragraph 22 of the
document that gave brief consideration to technologies not covered by patents. Since the
Representative believed that those points highlighted the importance and the potential of
innovative approaches to put patents and copyright into the service of social and
economic development, he encouraged the Committee to consider the enabling effect of
those approaches in more depth.

195.

The Delegation of Malaysia noted that, as stated by the Delegation of India, insufficient
and ambiguous disclosure of patented inventions were deterrent to the success of
transfer of technology. Furthermore, the Delegation supported the suggestion made by
the Delegation of Algeria that WIPO played a key role in removing obstacles so as to
make transfer of technology successful. In that context, the Delegation was of the view
that transfer of technology should also include the precise processes and products for the
benefits of the transferees. Referring to paragraph 17 of the document, the Delegation
was of the opinion that the element of intellectual asset management on the part of the
transferee would play an important role in ensuring success of the transfer of technology.
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Therefore, bearing in mind that technology transfer was ever evolving, the Delegation
suggested the inclusion of intellectual asset management in the discussion at the
Committee.

(f)

Opposition systems

196.

Discussions were based on document SCP/14/5.

197.

The Delegation of Spain, speaking on behalf of the European Union and its 27 Member
States, noted that opposition procedures ensured patent quality and constituted a rapid,
easy and economical mechanism, by which third parties might challenge the grant of a
patent. It further noted that the preliminary study offered a general overview of the
various opposition systems which were included in current patent granting procedures,
and were provided, although not specifically referred to, in the international applicable
legislation. This general overview was complemented with references to regulations and
practices, both national and regional, providing concrete examples of opposition
procedures. Finally, the Delegation pointed out the inclusion of issues related to other
procedures in the document, which were not exactly opposition procedures, but enabled
the intervention of third parties in the patent processing, thus contributing to improve the
quality of granted patents. The Delegation welcomed more details on such procedures,
including whether the applicant was entitled to comment on third party observations. The
European Union and its 27 Member States recognized the role that the opposition
procedure had to play when it came to increase the credibility of granted patents. In spite
of the lack of an international treaty specifically dealing with the regulation of opposition
procedures, considering what had been set forth on procedural matters in general in the
TRIPS Agreement and the Patent Law Treaty (PLT), the Delegation pointed out that
Member States, in the regulation of their procedures for granting patents, should attempt
to design all procedures in a fair and equitable manner in order to avoid any excessively
complicated procedures or procedures causing unjustified delays as regards the grant of
patents. Moreover, the European Union and its 27 Member States highlighted that the
PCT Working Group at its second session held in May 2009, had explored the possibility
of introducing third party observations in the Patent Cooperation Treaty (PCT) system.
The Delegation expressed its willingness to preserve the freedom of Member States
whether or not to include an opposition mechanism in their national legislation. The
Delegation expressed its commitment to participating actively and constructively in the
debate in order to contribute towards fulfilling the Committee’s objectives.

198.

The Delegation of France stated that there was no opposition system for patents in
France. While a third party observation system had been implemented in its country, the
Delegation observed that it had not yet been widely used. Given the interest in
opposition systems and in improving the validity of patents, the Delegation appreciated
the inclusion of statistics in different Member States as well as a better understanding of
the efficiency of the third party observation systems in order to incorporate them into the
PCT Guidelines.

199.

The Delegation of Japan noted that, since there was some inaccuracy in the description
concerning its domestic system, including the year when the pre-grant opposition system
was replaced by the post-grant opposition system, it would submit suggestions for
modifications in writing to the Secretariat.

200.

The Delegation of Brazil noted that, as regards paragraph 39, the decision of the
President of the National Institute of Industrial Property of Brazil could be challenged in
court, although it was final at the administration level.

201.

The Delegation of the United Kingdom associated itself with the statement made by the
Delegation of Spain on behalf of the European Union and its 27 Member States. The

SCP/14/10
page 61
Delegation explained that the United Kingdom had no opposition system, but it was
possible for anyone to apply for revocation of a patent. Quasi-judicial inter partes
proceedings, which were conducted by a senior official, were very similar to post-grant
opposition proceedings, but without any time limit on when the proceedings might start.
Those proceedings had all the advantages that were listed in paragraph 19 of
document SCP/14/5: they were relatively quick, cheap, open to any party, and utilized
the technical knowledge and experience of examiners. According to the experience of
the Delegation, a revocation system was the route more commonly used when a party
wished to make a pre-empt of strike against a patent before it was used against him.
Thus, it observed that revocation in the United Kingdom courts occurred more often when
a party had been sued for infringement and argued, as a defense, that the patent was
invalid.
202.

The Delegation of El Salvador sought clarification as to the mechanisms of opposition
systems and opposition procedures in civil law countries, and sought any suggestion by
the Secretariat as to how the experiences of Member States could best contribute to
moving the issue forward.

203.

The Delegation of Guatemala noted that the patent system had to be agile and reliable.
The Delegation stated that observations or opposition systems allowed third parties to
offer their opinions and would allow for improvements in finding relevant prior art, which
benefited the process by reducing delays and allowing a higher validity of granted
patents, although the number of cases were relatively small in many countries. The
Delegation was of the view that the third party observation system could be further
discussed in the SCP, and wondered whether the third party observation system could be
incorporated in the search projects mentioned in document SCP/14/3.

204.

In response to the question raised by the Delegation of El Salvador as to whether
delegations could send comments about their own legislation, the Chair noted that, given
that the document would probably be modified, the revised document could also include
submissions from other Member States. The Chair suggested that the document be kept
open so that any delegation wishing to submit their comments could do so within a
reasonable period of time. The Chair expressed the interest of having comparative
information.

205.

The Representative of the EPO associated herself with the statement made by the
Delegation of Spain on behalf of the European Union and its 27 Member States. The
EPO was of the opinion that the opposition procedure played an important role as an
additional layer of review to further ensure the quality of patents. Furthermore, with
regard to the related mechanism aiming at taking into account the wider knowledge of the
general public, the Representative encouraged the submission of observations by third
parties during the examination phase. As provided for in Article 115 of the EPC and as
outlined in paragraph 112 of document SCP/14/5, in her view, such additional information
would certainly provide assistance to further enhancing the quality of granted patents.
Concerning the framework of related mechanisms of opposition procedure, the
Representative referred to the central limitation and revocation procedure introduced in
Article 105a of the EPC 2000, which enabled the proprietor of a granted European patent
to request the limitation or revocation of the European patent in a centralized procedure
before the EPO. The Representative explained that such a central limitation and
revocation procedure had been introduced in the EPC with a view to achieving further
regional harmonization in the patent field.

206.

The Delegation of India stated that, in relation to paragraph 20 of the document, the
grounds for pre-grant opposition under the Indian law included insufficient disclosure of
the invention in the patent document and insufficient disclosure of the source and origin
of biological material where the invention was related to such biological material. Further,
the Delegation requested corrections, which it would submit in writing, in paragraph 45
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concerning the grounds for opposition under the Indian law and in paragraph 50
concerning the possibility of appeal to the Appellate Board. As regards the latter, the
Delegation explained that only post-grant opposition could be appealed to the Appellate
Board, while the appeal of pre-grant opposition fell under another jurisdiction.
207.

The Representative of KEI stated that the SCP should conduct studies on the costs of
resolving disputes over patent validity, both through litigation before a court, or through
pre- or post-grant opposition proceedings. In his view, the cost of resolving disputes over
patent validity was an often overlooked issue, and the SCP would benefit from a much
deeper understanding of what those costs were, and how they differed from country to
country. The Representative further noted that the SCP should also examine new ways
to share information obtained in various proceedings that examined the validity of patent,
such as a database of judicial and non-judicial opposition proceedings in the area of
patents.

208.

The Representative of FSF-Europe observed that those jurisdictions which allowed the
patenting of software frequently received patent applications relating to technology in
which substantial prior art already existed. He noted that too often patents were granted
on such inventions, for example, in November 2009, the United States Patent and
Trademark Office had granted a patent on a procedure to temporarily grant normal
computer users administrative rights. In his view, such technology had been in the UNIX
system since 1980, and it formed an integral part of Linux and the Mac OS X operating
system. Another such example was a patent on one-click ordering which had been
granted to the online bookseller Amazon in 1999. Illustrating the fundamental difficulties
of granting patents in such a complex and dynamic field as software, the Representative
pointed out that such incidents had negatively affected all concerned, as a monopoly right
had been granted where it should not have been, and as a consequence, the patent
holder, licensees and third parties would have less faith in the quality and reliability of
patents in the future. The Representative felt that, most importantly, numerous parties
who had based their business around those technologies would be negatively affected.
He therefore stated that it was crucial that third parties were given an easy means to stay
informed about recent patent applications and that there was a well-defined low-cost
process for third parties to submit information which might affect the grant of a patent.
The Representative considered that, to be effective, such process should be available
also to groups with few financial or legal resources. He considered it highly beneficial for
WIPO to develop or update guidelines on the participation of third parties in the patent
granting process, and suggested that such guidance could form part of the Organization’s
technical assistance efforts which were key to raising patent quality around the world.

209.

The Representative of ALIFAR stressed the importance of introducing a mechanism in
the legislation that allowed third parties to submit information to revoke patents when they
should not have been granted. She observed that such patents affected the public
domain, unjustifiably curtailed competition and undermined innovative processes. The
Representative noted that the above mechanism would prevent resources of industrial
property offices being wasted and avoid legal costs of revoking patents that should not
have been granted.

210.

The Representative of TWN noted that the opposition system was an important flexibility
available in the patent system. He stated that patents effectively operated at a monopoly
rate and therefore utmost care should be taken before granting any monopoly which
might create particular public policy concerns. In his view, from an operational angle,
patent opposition systems provided a chance for public scrutiny of patent applications
and complemented the scrutiny of patent offices which often suffered from financial
and/or human resource constraints. The experience of India during the last five years
showed that many life-saving drugs had been able to be introduced in the market through
pre-grant opposition. The Representative observed that the preliminary study should
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provide clear and exhaustive information regarding how many WIPO Member States’
patent laws provided pre-grant opposition and how many provided post-grant opposition
or sometimes both. Similar information with regard to regional patent offices should also
be provided. The Representative criticized the descriptions in paragraphs 16, 22, 23 etc.
which, in his view, were subjective and without empirical data. He also noted that the
preliminary study did not provide clear data, such as the number of accepted and rejected
oppositions in various patent offices (although it provided the percentage of oppositions
instead of the number of oppositions), break-up of oppositions found in various
technology areas, such as in the pharmaceutical, electrical, mechanical, software-related
and biotechnological fields. He further noted that the preliminary study also needed to
provide an analysis of the positive role played by opposition systems in many countries,
including Japan.

Agenda item 8: Work program and future work of the Standing Committee on the Law of
Patents (SCP)
211.

Following a proposal by the Chair, the Committee agreed to carry on discussions at its
next session on the basis of the agenda of its fourteenth session. Item 7(b) of that
agenda will include the study by external experts on exclusions, exceptions and
limitations, as well as the proposal by the Delegation of Brazil on exceptions and
limitations to patent rights contained in document SCP/14/7. Member States may submit
proposals on the work of the Committee prior to its next session.

212.

The International Bureau informed the SCP that its fifteenth session was tentatively
scheduled to be held from October 11 to 15, 2010, in Geneva.

Agenda item 9: Summary by the Chair
213.

The Chair introduced the Summary by the Chair (document SCP/14/9) with some
modifications.

214.

The Delegations of Egypt and France proposed some further modifications to the text of
document SCP/14/9.

215.

The Delegation of the Plurinational State of Bolivia requested that, with respect to
document SCP/14/INF/2, the external group of experts be informed about an error in
paragraph 4(b)(ii) referring to “higher life form”. In his view, it should read “life forms”, as
contained in paragraph (a).

216.

The Revised Summary by the Chair (document SCP/14/9 Rev.) was noted and agreed.

217.

The SCP further noted that the official record of the session would be contained in the
report of the session. The report would reflect all the interventions made during the
meeting, and would be adopted in accordance with the procedure agreed by the SCP at
its fourth session (see document SCP/4/6, paragraph 11), which provided for the
members of the SCP to comment on the draft report made available on the SCP
Electronic Forum. The Committee would then be invited to adopt the draft report,
including the comments received, at its following session.

Agenda item 10: Closing of the session
218.

The Chair closed the session.
219.
The SCP unanimously adopted this
report, during its fifteenth session, on
October 11, 2010.
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<cbabb-schaefer@foreign.gov.bb>

BELARUS
Dzianis NIADZVETSKI, Deputy Head, Department of Law and International Treaties, National
Center of Intellectual Property (NCIP), Minsk
<niadzvetski@yandex.ru>; <ncip@belgospatent.by>
Zakhar NAUMOV, First Secretary, Permanent Mission, Geneva

BELGIQUE/BELGIUM
Katrien VAN WOUWE (Mme), attaché, Service des affaires juridiques et internationales, Office
de la propriété intellectuelle, Bruxelles
<katrien.vanwouwe@economie.fgov.be>

BOLIVIE (ÉTAT PLURINATIONAL DE)/BOLIVIA (PLURINATIONAL STATE OF)
Luis Fernando ROSALES LOZADA, Primer Secretario, Misión Permanente, Ginebra
Laurent GABERELL, Delegado, Misión Permanente, Ginebra

BOSNIE-HERZÉGOVINE/BOSNIA AND HERZEGOVINA
Irma Isak DUGELJ (Mrs.), Patent Expert, Institute for Intellectual Property, Sarajevo
<irma_isak@yahoo.com>

SCP/14/10
Annex, page 3

BRÉSIL/BRAZIL
Júlio César MOREIRA, Technical Assistant, Patent Directorate, National Institute of Industrial
Property, Ministry of Development, Industry and Foreign Trade, Brasilia
Claudia YUKARI ASARU (Ms.), Foreign Trade Analyst, Ministry of Development, Industry and
Foreign Trade, Brasilia
Erika MATTOS DA VEIGA (Miss), Specialist, Ministry of Health, Brasilia
Roberto Silveira REIS, Researcher/Head, of Technology Innovation Office, Oswaldo Cruz
Foundation (FIOCRUZ), Ministry of Health, Rio de Janeiro
<roberto.reis@ipec.fiocruz.br>
Luis Carlos LIMA, Coordinator, Anuisa
Gustavo WYPYCU, Permanent Mission, Geneva
Erika BRAGA JUSTO (Ms.), Permanent Mission, Geneva

BULGARIE/BULGARIA
Vladimir YOSSIFOV, Advisor, Permanent Mission, Geneva

BURKINA FASO
Sibdou Mireille SOUGOURI KABORÉ (Mme), attachée, Mission permanente,
Genève<skmireille@yahoo.fr>

BURUNDI
Alain Aimé NYAMITWE, First Counsellor, Permanent Mission, Geneva
<mission.burundi@bluewin.ch>

CAMBODGE/CAMBODIA
NGETH Vibol, Director, Department of Industrial Property, Ministry of Industry, Mines and
Energy, Phnom Penh
<nvibol@yahoo.com>

CAMEROUN/CAMEROON
Jacqueline Nicole MONO NDJANA (Mme), directrice, Direction du développement technologique
et de la propriété industrielle, Ministère de l’industrie, des mines et du développement
technologique, Yaoundé
<bikotonje@yahoo.fr>
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CHILI/CHILE
Maximiliano SANTA CRUZ, Director General, National Institute of Industrial Property (INAPI),
Ministry of Economy, Santiago
<santacruz@inapi.cl>
Marcela PAIVA VELIZ (Miss), Legal Advisor, Ministry of Foreign Affairs, Santiago
Felipe LOPEANDÍA, Counsellor, Permanent Mission, Geneva

CHINE/CHINA
DONG Cheng (Mrs.), Director, Division II, Legal Affairs Department, State Intellectual Property
Office (SIPO), Beijing
<dongzheng@sipo.gov.cn>
HU Anqi (Mrs.), Official, Division I, Legal Affairs Department, State Intellectual Property Office
(SIPO), Beijing
<huangqi@sipo.gov.cn>

CHYPRE/CYPRUS
Christina TSENTA (Mrs.), Administrative Attaché, Permanent Mission, Geneva
<ctsenta@presidency.gov.cy>

COLOMBIE/COLOMBIA
Gedeon JARAMILO, Minister Counsellor, Permanent Mission, Geneva
David Armando BACCA CAMPILLO, Permanent Mission, Geneva

CONGO
Célestin TCHIBINDA, deuxième secrétaire, Mission permanente, Genève

COSTA RICA
Carlos GARBANZO, Minister Counsellor, Permanent Mission, Geneva
Grisselle RODRÍGUEZ (Ms.), Intern, Permanent Mission, Geneva

CÔTE D’IVOIRE
Denis BOHOUSSOU, directeur général, Office ivoirien de la propriété intellectuelle, Abidjan
<cipi@aviso.ci>; <denis.bohoussou@hotmail.com>
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CUBA
Alina ESCOBAR DOMINGUEZ (Ms.), Third Secretary, Permanent Mission, Geneva

DANEMARK/DENMARK
Anne REJNHOLD JØRGENSEN (Ms.), Director, Policy and Legal Affairs, Danish Patent and
Trademark Office, Taastrup
Barbara SUHR-JESSEN (Ms.), Chief Legal Advisor, Policy and Legal Affairs, Danish Patent and
Trademark Office, Taastrup
<bej@dkpto.dk>

ÉGYPTE/EGYPT
Ragui EL-ETREBY, Counsellor, Ministry of Foreign Affairs, Cairo
Moataz Hussein Said HASSAN, Legal Examiner, Academy of Scientific Research and
Technology, Cairo
<wafahamed@hotmail.com>
Ahmed ABDALLAHI, Legal Examiner, Academy of Scientific Research and Technology, Cairo
Mohamed GAD, First Secretary, Permanent Mission, Geneva

EL SALVADOR
Rodrigo RIVAS MELHADO, Minister Counsellor, Permanent Mission, Geneva
<rrivas@minec.gob.sv>
Martha Evelyn MENJIVOR CORTES (Mrs.), Counsellor, Permanent Mission, Geneva

ÉQUATEUR/ECUADOR
Mauricio MONTALVO, Ambassador, Permanent Representative, Permanent Mission, Geneva
Luis VAYAS VALDIVIESO, Counsellor, Permanent Mission, Geneva

ESPAGNE/SPAIN
Miguel HIDALGO LLAMAS, Jefe, Area Jurídica y Patente Europea y PCT, Departamento de
Patentes e Información Tecnológica, Oficina Española de Patentes y Marcas, Madrid
Nuria URQUÍA (Srta.), Consejera Principal, Misión Permanente, Ginebra
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ÉTATS-UNIS D’AMÉRIQUE/UNITED STATES OF AMERICA
Arti K. RAI (Ms.), Administrator for External Affairs, United States Patent and Trademark Office
(USPTO), Department of Commerce, Alexandria
Charles ELOSHWAY, Deputy Director for Intellectual Property Policy and Enforcement, United
States Patent and Trademark Office (USPTO), Alexandria
<charles.eloshway@uspto.gov>
Janet SPECK (Ms.), Deputy Director, Office of International Intellectual Property Enforcement,
Bureau of Economic, Energy and Business Affairs, Department of State, Alexandria

EX-RÉPUBLIQUE YOUGOSLAVE DE MACÉDOINE/THE FORMER YUGOSLAV REPUBLIC OF
MACEDONIA
Jetmir SHABANI, Head, Patent Unit, State Office of Industrial Property, Skopje
<Jetmir@ippo.gov.mk>
Zufer OSMANI, Assistant, Patent and Technology Watch Department, State Office of Industrial
Property, Skopje
<Osmani@ippo.gov.mk>

FÉDÉRATION DE RUSSIE/RUSSIAN FEDERATION
Olga L. ALEKSEEVA (Mrs.), Deputy Director, Federal Institute of Industrial Property, Moscow
Vladimir G. OPLACHKO, Head, International Cooperation Department, International
Organizations Cooperation Division, Federal Service for Intellectual Property, Patents and
Trademarks (ROSPATENT), Moscow
Viktoria MOTYLEVA (Mrs.), Head, Industrial Property, Russian State Institute of Intellectual
Property, Federal Service for Intellectual Property, Patents and Trademarks (ROSPATENT),
Moscow

FINLANDE/FINLAND
Maarit LÖYTÖMÄKI (Ms.), Director, National Board of Patents and Registration, Helsinki
<maarit.loytomaki@prh.fi>
Marjo AALTO-SETÄLÄ (Ms.), Coordinator, International Affairs, National Board of Patents and
Registration, Helsinki
<marjo.aalto-setala@prh.fi>
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FRANCE
Daphné DE BECO (Mme), chargée de mission, Affaires européennes et internationales, Institut
national de la propriété intellectuelle (INPI), Paris
<ddebeco@inpi.fr>
Céline MAGOU (Mme), ingénieur examinateur, Département des brevets, Institut national de la
propriété intellectuelle (INPI), Paris
<cmagou@inpi.fr>

GHANA
Grace Ama ISSAHAQUE (Mrs.), Principal State Attorney, Registrar-General’s Department,
Ministry of Justice, Accra
<graceissahaque@hotmail.com>

GUATEMALA
David Alejandro MAZARIEGOS CONDE, Asesor Técnico, Departamento de Patentes, Registro
de la Propiedad Intelectual, Ministerio de Economía, Guatemala
<dmazariegos@rpi.gob.gt>
Ana Lorena BOLAÑOS (Sra.), Consejero, Misión Permanente, Ginebra

GUINÉE/GUINEA
Aminata KOUROUMA-MIKALA (Mme), premier secrétaire chargé des affaires économiques et
commerciales, Mission permanente, Genève
<aminata.kourouma@ties.itu.int>

HONGRIE/HUNGARY
Mihály Zoltan FICSOR, Vice-President, Hungarian Patent Office, Budapest
<mihaly.ficsor@hpo.hu>
Judith HAJDÚ (Mrs.), Head, Patent Department, Hungarian Patent Office, Budapest
<judith.hajdu@jpo.hu>
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INDE/INDIA
Gopal KRISHNA, Joint Secretary, Department of Industrial Policy and Promotion, Ministry of
Industry and Commerce, New Delhi
<g.krishna@nic.in>
Kishan Singh KARDAM, Deputy Controller, Patents and Designs, Department of Industrial Policy
and Promotion, Ministry of Industry and Commerce, New Delhi
<kurdam.ks@nic.in>
Nandini KOTTHAPPALY (Mrs.), Counsellor, Permanent Mission, Geneva
<k.nandini@ties.itu.int>

INDONÉSIE/INDONESIA
Yasmi ADRIANSYAH, First Secretary, Permanent Mission, Geneva

IRAN (REPUBLIQUE ISLAMIQUE D’)/IRAN (ISLAMIC REPUBLIC OF)
Ali NASIMFAR, Second Secretary, Permanent Mission, Geneva
<anasimi@yahoo.com>

IRAQ
Traiza RIDHA (Mrs.), Director, Industrial Property Department, Central Organization for
Standardization and Quality Control (COSQC), Baghdad
Hussain A. ALI, General Manager, Technical and Administrative Services, Central Organization
for Standardization and Quality Control (COSQC), Baghdad
Yassin DAHAM, Third Secretary, Permanent Mission, Geneva
<yassin_hiyat@yahoo.com>

IRELANDE/IRELAND
Brian HIGGINS, Second Secretary, Permanent Mission, Geneva

ISRAËL/ISRAEL
Ron ADAM, Deputy Permanent Representative, Permanent Mission, Geneva
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ITALIE/ITALY
Vittorio RAGONESI, Legal Advisor, Ministry of Foreign Affairs, Rome
<vragonesi@libere.it>
Ivana PUGLIESE (Mrs.), Senior Patent Examiner, Biotechnology, Chemicals and
Pharmaceuticals, Department of Enterprise and Internationalization, Ministry of Economic
Development, Rome
<ivana.pugliese@sviluppoeconomico.gov.it>
Michele Antonio CECERE, Intern, Permanent Mission, Geneva

JAMAHIRIYA ARABE LIBYENNE/LIBYAN ARAB JAMAHIRIYA
Ibtissam SAAITE (Ms.), Second Secretary, Permanent Mission, Geneva

JAPON/JAPAN
Shintaro TAKAHARA, Director, Multilateral Policy Office, International Affairs Division, General
Affairs Department, Japan Patent Office (JPO), Tokyo
Shingo TSUDA, Assistant Director, Multilateral Policy Section, International Affairs Division,
General Affairs Department, Japan Patent Office (JPO), Tokyo
Satoshi FUKUDA, First Secretary, Permanent Mission, Geneva

JORDANIE/JORDAN
Mohammed HINDAWI, Second Secretary, Permanent Mission, Geneva

KENYA
Rose Makena MUCHIRI (Mrs.), Principal Counsellor, Permanent Mission, Geneva
Nilly KANANA, First Secretary (Legal), Permanent Mission, Geneva
<kanana.nilly@lycos.com>

KIRGHIZISTAN/KYRGYZSTAN
Bakyt KENENBAEV, State Secretary, State Service of Intellectual Property, Bishkek
<inter@patent.kg>
Askhat RYSKULOV, Counsellor, Permanent Mission, Geneva
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KOWEÏT/KUWAIT
Ahmed ALMUTAIRI, Deputy Director, Patent and Trade Mark Department, Ministry of
Commerce, Safat
Nadia ABU SHAIBAH (Mrs.), Head, Commercial Organizations, Ministry of Commerce, Safat

LESOTHO
Tsotetsi MAKONG, First Secretary, Permanent Mission, Geneva
<makongt@foreign.gov.ls>

LETTONIE/LATVIA
Mara ROZENBLATE (Ms.), Senior Expert, Patent Office, Riga
<mara@lrpv.lv>

LIBAN/LEBANON
Wassin EL AMIL, Intellectual Property Rights Specialist, Intellectual Property Protection Office,
Beirut
<wamil@economy.gov.lb>

LITUANIE/LITHUANIA
Zenonas VALASEVI IUS, Head, Invention Division, State Patent Bureau, Vilnius
<z.valasevicius@vpb.gov.lt>

MADAGASCAR
Eric BEANTANANA, Attaché, Permanent Mission, Geneva

MALAISIE/MALAYSIA
Sathasivan VEERASAMY, Patent Examiner, Intellectual Property Corporation of Malaysia
(MyIPO), Kuala Lumpur
<sathasivan@myipo.gov.my>
Ismael MOHAMAD BKRI, Counsellor, Permanent Mission, Geneva
<mailmohd@kln.gov.my>
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MAROC/MOROCCO
Ilham BENNANI, chef de département, Unité brevets, dessins et modèles industriels, Office
marocain de la propriété industrielle et commerciale (OMPIC), Casablanca
<bennani@ompic.org.ma>
Mohamed EL-MHAMDI, conseiller, Mission permanente, Genève

MAURICE/MAURITIUS
Narainsamy MARDAYMOOTOO, Senior Patents and Trademarks Officer, Industrial Property
Office, Port Louis
<nmardaymootoo@yahoo.com>
Tanya PRAYAG-GUJADHUR (Mrs.), Second Secretary, Permanent Mission, Geneva

MEXIQUE/MEXICO
Josefina MORENO GARCÍA (Mrs.), Director, International Relations, Mexican Institute of
Industrial Property, Mexico City
<jmoreno@impi.gob.mx>
Fabián SALAZAR GARCÍA, Director, Patent Division, Mexican Institute of Industrial Property,
Mexico City
<rsalazar@impi.gob.mx>
José LÓPEZ DE LEÓN, Second Secretary, Permanent Mission, Geneva

MYANMAR
Thet Thet HAN YEE (Miss), Deputy Director, IP Section, Ministry of Science and Technology,
Yangon
<most22@myanmar.com.mm>
Khin Thidar AYE (Miss), First Secretary, Permanent Mission, Geneva

NIGÉRIA/NIGERIA
Ositadinma ANAEDU, Minister, Permanent Mission, Geneva
G. BUBA, Counsellor, Permanent Mission, Geneva
Beatrice IKEKU-THOMAS (Mrs.), First Secretary, Permanent Mission, Geneva
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NORVÈGE/NORWAY
Magnus Hauge GREAKER, Legal Advisor, Legislation Department, Ministry of Justice and the
Police, Oslo
<magnus.greaker@jd.dep.no>
Jostein SANDVIK, Senior Legal Advisor, Legal and International Affairs, Norwegian Industrial
Property Office, Oslo
<jsa@patentstyret.no>
Ulrikke ASBØLL (Ms.), Acting Head, Patent Department/Legal Section, Norwegian Industrial
Property Office, Oslo
<uas@patentstyret.no>

OMAN
Fatima AL-GHAZALI (Mrs.), Minister, Permanent Mission, Geneva

OUGANDA/UGANDA
Benjamin Wako MUKABIRE, Second Secretary, Permanent Mission, Geneva
<benjaminwako@yahoo.com>

PAKISTAN
Ahsan NABEEL, Third Secretary, Permanent Mission, Geneva

PANAMA
Luz Celeste RÍOS DE DAVIS, Directora, Registro de la Propiedad Industrial, Ministerio de
Comercio e Industrias, Panamá

PARAGUAY
Carlos Alberto ALCARAZ LÓPEZ, Director General de Propiedad Industrial, Ministerio de
Industria y Comercio, Asunción
Raul MARTÍNEZ VILLALBA, Second Secretary, Permanent Mission, Geneva

PAYS-BAS/NETHERLANDS
Derk-Jan DE GROOT, Head, Patent Division, Netherlands Patent Office, Ministry of Economic
Affairs, Rijswijk
<d.groot@octrooicentrum.nl>
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PÉROU/PERU
Giancarlo LEON, Second Secretary, Permanent Mission, Geneva
<giancarlo.leon@ties.itu.int>

POLOGNE/POLAND
Gra yna LACHOWICZ (Ms.), Head, International Cooperation Unit, Patent Office, Warsaw
<glachowicz@uprp.pl>

PORTUGAL
Luisa MODESTO (Mrs.), Senior Patent Expert, National Institute of Industrial Property (INPI),
Ministry of Justice, Lisbon
Luis SERRADAS TAVARES, Legal Counsellor, Permanent Mission, Geneva

QATAR
Ali Ahmed AL-KHULAIFI, Counsellor, Permanent Mission, Geneva

RÉPUBLIQUE ARABE SYRIENNE/SYRIAN ARAB REPUBLIC
Odai CHEBLI, Head, Examination Section, Directorate of Commercial and Industrial Property
Protection, Ministry of Economy and Trade, Damascus
<ipr@syrecon.org>
Souheila ABBAS (Ms.), First Secretary, Permanent Mission, Geneva

RÉPUBLIQUE DE CORÉE/REPUBLIC OF KOREA
Pil Seung JUNG, Deputy Director, Multilateral Affairs Division, Daejeon
Young Su KANG, Presiding Judge, Seoul Central District Court, Seoul

RÉPUBLIQUE DÉMOCRATIQUE POPULAIRE LAO/LAO PEOPLE’S DEMOCRATIC REPUBLIC
Makha CHANTHALA, Director, Intellectual Property Division, Department of Intellectual Property,
Standardization and Metrology (DISM), Science, Technology and Environment Agency, Prime
Minister’s Office, Vientiane
<makha@nast.gov.la>

RÉPUBLIQUE DOMINICAINE/DOMINICAN REPUBLIC
Luisa Arelis CASTILLO BAUTISTA (Sra.), Directora, Departamento de Invenciones, Oficina
Nacional de la Propiedad Industrial (ONAPI), Santo Domingo
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RÉPUBLIQUE POPULAIRE DÉMOCRATIQUE DE CORÉE/DEMOCRATIC PEOPLE’S
REPUBLIC OF KOREA
Jong Myong SOK, Counsellor, Permanent Mission, Geneva

RÉPUBLIQUE TCHÈQUE/CZECH REPUBLIC
Lucie ZAMYKALOVÁ (Ms.), Patent Law Issues, International Department, Industrial Property
Office, Prague
Andrea PETRANKOVA (Ms.), Third Secretary, Permanent Mission, Geneva

ROUMANIE/ROMANIA
Bucura IONESCU (Mrs.), Director, Patents Directorate, State Office for Inventions and
Trademarks, Bucharest
<bucura.ionescu@osim.ro>
Aurelian GAVRILESCU, Second Secretary, Permanent Mission, Geneva

ROYAUME-UNI/UNITED KINGDOM
Rebecca VILLIS (Ms.), Senior Legal Advisor, Intellectual Property Office, Newport
Laura STARRS (Ms.), Policy Advisor, Patent Directorate, Intellectual Property Office, Newport

SÉNÉGAL/SENEGAL
N’déye Adji DIOP SALL (Mme), chef du Service de la propriété industrielle, Ministère des mines,
de l’industrie, de la transformation alimentaire des produits agricoles et des petites et moyennes
entreprises, Dakar
<adjidiopsall@yahoo.fr>
El Hadji Ibou BOYE, deuxième secrétaire, Mission permanente, Genève

SERBIE/SERBIA
Zorana ZRNI VUKOJEVI
Office, Belgrade

(Ms.), Senior Counsellor, Patent Examiner, Intellectual Property

Aleksandra MIHAILOVI (Ms.), Patent Lawyer, Patent Legal Department, Patent Sector,
Intellectual Property Office, Belgrade
Vesna FILIPOVI -NIKOLI

(Mrs.), Counsellor, Permanent Mission, Geneva
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SINGAPOUR/SINGAPORE
LIEW Li Lin (Ms.), First Secretary, Permanent Mission to the World Trade Organization (WTO),
Geneva

SLOVAQUIE/SLOVAKIA
Lukrécia MAR OKOVÁ (Ms.), Director, Patent Department, Industrial Property Office,
Banská Bystricá
<lucrecia.marcokova@indprop.gov.sk>

SLOVÉNIE/SLOVENIA
Dušan VUJADINOVI , Counsellor, Permanent Mission, Geneva
Grega KUMER, Third Secretary, Permanent Mission, Geneva

SOUDAN/SUDAN
Rabab Mahjoub SAEED, Legal Advisor, Department of Intellectual Property, Ministry of Justice,
Khartoum

SRI LANKA
Manorie MALLIKARATCHY (Mrs.), First Secretary, Permanent Mission, Geneva

SUÈDE/SWEDEN
Alexander RAMSAY, Deputy Director, Division for Intellectual Property and Transport Law,
Ministry of Justice, Stockholm
Marie ERIKSSON (Ms.), Head of Legal Affairs, Swedish Patent and Registration Office (SPRO),
Stockholm
Patrik RYDMAN, Senior Patent Examiner, Swedish Patent and Registration Office (SPRO),
Stockholm
Tobias LORENTZSON, First Secretary, Permanent Mission, Geneva
Johan LUNDSTEDT, Intern, Permanent Mission, Geneva
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SUISSE/SWITZERLAND
Alexandra GRAZIOLI (Mme), conseillère juridique principale, Division droit et affaires
internationales, Institut fédéral de la propriété intellectuelle, Berne
Marie KRAUS (Mme), conseillère juridique, Division droit et affaires internationales, Institut
fédéral de la propriété intellectuelle, Berne
Claudia MUND (Mme), conseillère juridique, Division droit et affaires internationales, Institut
fédéral de la propriété intellectuelle, Berne

THAÏLANDE/THAILAND
Usanee SIRIREUNG (Mrs.), Deputy Director, Head, Industrial Design Group, Department of
Intellectual Property, Ministry of Commerce, Nonthaburi
<usirireung@hotmail.com>

TUNISIE/TUNISIA
Mohamed Abderraouf BDIOUI, conseiller, Mission permanente, Genève

TURQUIE/TURKEY
Serkan ÖZKAN, Patent Examiner, Patent Department, Turkish Patent Institute, Ankara
Yesim BAYKEL (Ms.), Legal Advisor, Permanent Mission, Geneva

UKRAINE
Volodymyr DMITRISHIN, Deputy Chairman, State Department of Intellectual Property, Kyiv
Mariia VASYLENKO (Mrs.), Deputy Head, Legal Division, Ukrainian Industrial Property Institute,
Ministry of Education and Science of Ukraine, Kyiv

URUGUAY
José Antonio VILLAMIL, Director, División de Patentes, Dirección Nacional de la Propiedad
Industrial, Montevideo
Lucia TRUCILLO, Jefe Adjunto, Misión Permanente, Ginebra

VENEZUELA
Oswaldo REQUES OLIVEROS, Primer Secretario, Misión Permanente, Ginebra
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VIET NAM
PHAM Phi Anh, Deputy Director General, National Office of Intellectual Property (NOIP), Hanoi

YÉMEN/YEMEN
Fawaz AL-RASSAS, Second Secretary, Permanent Mission, Geneva

ZAMBIE/ZAMBIA
Catherine LISHOMWA (Ms.), Deputy Permanent Representative, Permanent Mission, Geneva

ZIMBABWE
Garikai KASHITIKU, First Secretary, Permanent Mission, Geneva

II. ORGANISATIONS INTERGOUVERNEMENTALES/
INTERGOVERNMENTAL ORGANIZATIONS

COMMISSION EUROPÉENNE (CE)/EUROPEAN COMMISSION (EC)
Zuzana SLOVÁKOVÁ (Ms.), Administrator, Brussels
<zuzana.slovakova@ec.europa.eu>

CONSEIL DE L’UNION EUROPÉENNE/COUNCIL OF THE EUROPEAN UNION
Anna DAHLBERG (Ms.), Trainee, Geneva

OFFICE DES BREVETS DU CONSEIL DE COOPÉRATION DES ÉTATS ARABES DU GOLFE
(CCG)/PATENT OFFICE OF THE COOPERATION COUNCIL FOR THE ARAB STATES OF
THE GULF (GCC)
Hussan K. AL-SUDAIRY, Legal Affairs, Riyadh
<halsudairy@gcc-sg-org>

OFFICE EUROPÉEN DES BREVETS (OEB)/EUROPEAN PATENT OFFICE (EPO)
Isabel Auría LANSAC (Ms.), Lawyer, International Legal Affairs Directorate, Munich

ORGANISATION EURASIENNE DES BREVETS (OEAB)/EURASIAN PATENT ORGANIZATION
(EAPO)
Mikhail IGNATOV, Director, Chemistry and Medicine Department, Examination Division, Moscow
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ORGANISATION MONDIALE DE LA SANTÉ (OMS)/WORLD HEALTH ORGANIZATION (WHO)
Maria OLIVEIRA (Ms.), Consultant, Secretariat on Public Health, Innovation and Intellectual
Property (PHI), Geneva
Miriam CLADOS (Ms.), Secretariat on Public Health, Innovation and Intellectual Property (PHI),
Geneva

ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE ORGANIZATION
(WTO)
Jayashree WATAL (Mrs.), Counsellor, Intellectual Property Division, Geneva
Xiaoping WU (Mrs.), Counsellor, Intellectual Property Division, Geneva

SOUTH CENTRE
Viviana MUNOZ

TELLER (Ms.), Program Officer, Geneva

Heba WANIS (Ms.), Intern, Geneva

III. ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES/
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS

Association allemande pour la propriété industrielle et le droit d’auteur (GRUR)/German
Association for Industrial Property and Copyright Law (GRUR)
Alfons SCHÄFERS, Representative, Bonn <alfons.schaefers@t-online.de>

Association asiatique d’experts juridiques en brevets (APAA)/Asian Patent Attorneys Association
(APAA)
Kook-Chan AN, Co-Chairperson, Patents Committee, Seoul
Takahiro FUJIOKA, Patents Committee, Tokyo

Association communautaire du droit des marques (ECTA)/European Communities Trade Mark
Association (ECTA)
Stephane TRONCHON, Digital Europe, Vallauris, France
<stroncho@qualcomm.com>

Association européenne des étudiants en droit (ELSA International)/European Law Students’
Association (ELSA International)
Gintare GRAMBAITE, Head of Delegation, Vilnius
Jernej KOSEC, Delegate, Ljubljana
Oleksandr BULAYENKO, Delegate, Lund, Sweden
Claas-Eike SEESTÄDT, Delegate, Trier, Belgium
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Association internationale pour la protection de la propriété intellectuelle (AIPPI)/ International
Association for the Protection of Intellectual Property (AIPPI)
Jochen BÜHLING, Reporter General, Dusseldorf, Germany <j.bueling@aippi.org>
Thierry CALAME, Deputy Reporter General, Zurich <thierry.calame@lenzstaehelin.com>
Michael DOWLING, Consultant, Allens Arthur Robinson, Melbourne
<Michael.Dowling@aar.com.au>

Association japonaise des conseils en brevets (JPAA)/Japan Patent Attorneys Association (JPAA)
Takahiro FUJIOKA, International Activities Center, Tokyo
Takaaki KIMURA, International Activities Center, Tokyo
Koji HIRAYAMA, International Activities Center, Tokyo

Association latino-américaine des industries pharmaceutiques (ALIFAR)/Latin American
Association of Pharmaceutical Industries (ALIFAR)
Mirta LEVIS (Sra.), Directora Ejecutiva, Buenos Aires

Association pour une infrastructure de l’information libre (FFII e.V.)/Foundation for a Free
Information Infrastructure (FFII e.V.)
Sandra GROSSE (Ms.)
Klara ELLSTROM (Ms.)

Centre d’études internationales de la propriété intellectuelle (CEIPI)/Centre for International
Intellectual Property Studies (CEIPI)
François CURCHOD, chargé de mission, Genolier

Center for International Environmental Law (CIEL)
Baskut TUNCAK, Law Fellow, Geneva <btuncak@ciel.org>

Centre international pour le commerce et le développement durable (ICTSD)/International Center
for Trade and Sustainable Development (ICTSD)
Pedro ROFFE, IPRs Senior fellow, Geneva
Ahmed Abdel LATIF, IPRs and Technology Program Manager, Geneva

Chamber of Commerce of the United States of America (CCUSA)
Brad HUTHER, Senior Director, Global IP Center, Washington
Patricia KABULEETA, Legal Advisor, Washington

Chambre de commerce internationale (CCI)/International Chamber of Commerce (ICC)
Thaddeus BURNS, Senior Counsel, Intellectual Property and Trade, Geneva
Ivan HJERTMAN, European Patent Attorney, IP Interface AB, Stockholm
David JONES, Redmond
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Chartered Institute of Patent Agents (CIPA)
John D. BROWN, President, London <mail@cipa.org.uk>

CropLife International
Tatjana R. SACHSE (Ms.), Sidley Austin LLP, Geneva

European Committee for Interoperable Systems (ECIS)
Thomas VINJE, Counsel, Brussels

Fédération internationale de l’industrie du médicament (FIIM)/International Federation of
Pharmaceutial Manufacturers and Assocations (IFPMA)
Andrew JENNER, Director, Intellectual Property and Trade, Geneva
Guilherme CINTRA, Policy Analyst, Intellectual Property and Trade, Geneva

Fédération internationale des conseils en propriété industrielle (FICPI)/International Federation of
Industrial Property Attorneys (FICPI)
Jan MODIN, Special Reporter, International Patents, Stockholm <jan.modin@ficpi.org>
Leonardus J.J. JESSEN, Chair Group 6, The Hague
Werner A. ROSHARDT, CET Member, Basel

Free Software Foundation Europe (FSFE)
Karsten GERLOFF, President, Düsseldorf <gerloff@fsfeurope.org>
Hugo J.A. ROY, assistant du président
Fridtjof Nansen Institute (FNI)
Morten Walløe TVEDT, Research Fellow, Lysaker, Norway <mwt@fni.no>

Institut de la propriété intellectuelle du Canada (IPIC)/Intellectual Property Institute of Canada
(IPIC)
Joan M. VAN ZANT (Ms.), Chair, Self-Governance Committee, Ontario

Institut des mandataires agréés près l’Office européen des brevets (EPI)/Institute of Professional
Representatives before the European Patent Office (EPI)
John D. BROWN, Chairman, Harmonisation Committee, Munich <info@patentepi.com>

IQsensato
Sisule F. MUSUNGU, President, IQsensato, Geneva
<sisule@iqsensato.org>

Knowledge Ecology International (KEI)
James Packard LOVE, Washington
Thiru BALASUBRAMANIAM, Geneva Representative, Geneva <thiru@keionline.org>
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Max Planck Institute for Intellectual Property, Competition and Tax Law (MPI)
Matthias LAMPING, Research Fellow, Munich

Third World Network (TWN)
K.M. GOPAKUMAR, Geneva

IV. BUREAU/OFFICERS

Président/Chair

:

Maximiliano SANTA CRUZ (Chili/Chile)

Vice-présidents/Vice-Chairs :

DONG Cheng (Mrs.) (Chine/China)
Bucura IONESCU (Mrs.) (Roumanie/Romania)

Secrétaire/Secretary

Philippe BAECHTOLD (OMPI/WIPO)

V.

:

BUREAU INTERNATIONAL DE L’ORGANISATION MONDIALE DE LA PROPRIÉTÉ
INTELLECTUELLE (OMPI)/INTERNATIONAL BUREAU OF THE WORLD INTELLECTUAL
PROPERTY ORGANIZATION (WIPO)

Francis GURRY, directeur général/Director General
James POOLEY, vice-directeur général, Secteur de l'innovation et de la technologie/Deputy
Director General, Innovation and Technology Sector
Division des brevets et de l’innovation/Patents and Innovation Division:
Philippe BAECHTOLD, directeur/Director
Ewald GLANTSCHNIG, chef de la Section du Traité de Budapest/Head, Budapest Treaty Section
Tomoko MIYAMOTO (Mme/Ms.), chef de la Section du droit des brevets /Head, Patent Law
Section
Aida DOLOTBAEVA (Mlle/Ms.), juriste, Section du droit des brevets/Legal Officer, Patent Law
Section
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