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PE13I-OME NCCINEAOOBAHWUA MO NATEHTAM U OBLLECTBEHHOMY JOCTOAHUIO
(1N

rnodzomosrieHo ripogeccopom [xelimcom KoHmu, npogheccopom-KoHCyibmaHmom e obracmu
mexHosoaul, Kennoaackull ueHmp Hay4HbIx uccredosaHuli 8 obracmu mexHosioaul u
uHHoeauyul, Kennoeackas wkona yrnpaesneHus, Cesepo-3anadHblll yHUsepcumem, 38aHCMOH,
Unnunotic, CoeduHeHHble LLiImambi Amepuku, e-Hom NMumepom bukaHoM, couckamersniem
dokmopckoU cmeneHu, kaghedpa yrpasrneHuss mexHono2usmu u uHHosayusamu, WHU — LLkona
meHedxmeHma umeHu Ommo baticxativa, ®anneHdap, NepmaHus, u dokmopom Hurom
Bunkogbom, «Dr. Eyal Bressler and Company», Pamam-IaH, Y3paurisb

1. B npunoxeHuun K HacTosLLEMY LOKYMEHTY COAEPXKMUTCS pe3tome NUCCrneaoBaHns no
naTteHTam u obiectBeHHOMy gocTosiHMo (I1), NOAroTOBNEHHOrO B pamkax NpoekTa no nateHTam
n obwectseHHomy goctosHuio (CDIP/7/5/Rev). B ykazaHHOM nccnegoBaHum NnpoBegeH aHanms
B3aMMOCBSI31 NaTEHTHOM CUCTEMbI U cdhepbl 0OLLECTBEHHOIO AOCTOSAHMUS HA MUKPOYPOBHE,
OCHOBaHHbIN Ha pe3ynbTaTax UCccrnegoBaHnst No NaTteHTam u obecTBeHHOMY aocTosHuo (1)
(CDIP/4/3 Rev./STUDY/INF/2), BbINONTHEHHOrO B paMKax NpoeKTa no MHTeNneKkTyanbHon
cobcTBeHHOCTU 1 obwecTtBeHHOMY aoctosiHuio (CDIP/4/3/Rev). VccnepgoBaHvue COCTOUT M3
Tpex yacTten. B nepBown 4yactu nccnegosaHnsa onvcaHa KoHUeNTyanbHas LenoctHas Mogenb,
KOTOpasa A0mkHa 06 bACHNTL B3aMMOCBSA3b NAaTEHTOB N chepbl 06LLECTBEHHOrO 4OCTOAHUSA Ha
aTanax pacCMOTPEHMS 3asiBKM Ha perncTpaumio NnaTeHTHOro npasa v Mo UCTEYEHMN ero CPoKa
AEVNCTBMS; BO BTOPOM YacT pacCMOTPEHbI Tak Ha3blBaeMble HENPaKTUKYIOLLNE CYyObeKTbI
(HMC) n 1o, Kak nx cCoOoTBETCTBYIOLLNE BM3HEC-Moaenu oborawatoT cepy obLLECTBEHHOMO
AOCTOSIHMSA; B TPETbEN YacTu npuBeaeHa 6onee obias MHpopMaumsi 0 NaTEHTHOW NpaKTuKe

! MHeHus1, BbIpaXeHHble B JaHHOM UCCefoBaHN, ABMAIOTCS MHEHUAMW aBTOPOB U He 06A3aTeNnbHO OTPaXaoT
nosuumio Cekpetapuata BOVC unu rocygapcTs-4reHoB.
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CYyGBHEKTOB M paccMaTpyBaeTCsi NOTEHUMaNbHOE BIUsiHAE MNONUTUKN YNpaBreHns naTeHTamMn Ha
cchepy obLLECTBEHHOIO LOCTOSHUS.

2. VccnepoBaHne NoaroToBneHO rpynmnon BUOHbLIX SKCMEPTOB, B YaCTHOCTU Npodyeccopom
hxerimcom KoHnu, npodeccopomM-KOHCYNbTaHTOM B 061acTy TeXHONormm, Kennorrckum ueHTp
Hay4HbIX UCCnegoBaHUM B 0611acTn TEXHOMOINMIA U MHHOBauun, Kennorrckas wkona
ynpaeneHus, Ceepo-3anagHbii yHMBepcUTeT, OBAHCTOH, MnnuHolic, CoeanHeHHble LUTaThbl
Amepukn, r-Hom MNMutepom bukaHom, conckatenem AOKTOPCKOM CTeneHn, kadeapa ynpasneHns
TexHonoruamm n nHHosauuamm, WHU — LLkona meHepxmeHTa nmenn OT1To Bancxanma,
danneHgap, Nepmanng, n goktopom Hunom Bunkodom, «Dr. Eyal Bressler and Companys»,
Pamar-I"aH, U3pawnne.

3. KPUC npednazaemcsi npuHsImb
K ceedeHuro UHghopmauuro,
codepxallytocsi 8 MPUIOXeHUU K
Hacmosiuemy OOKyMeHmy.

[MpunoxeHne cnenyeT]
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Pe3lome nccnegoBaHusa no nateHTam n obwectBeHHOMY goctosHuro (11)

KomuTeT no passutuio n nHtennektyanbHon cobcteeHHocTn (KPUC) Ha cBoewn ceabmon
ceccun, npoxoausLuen B XKeHese 2 — 6 maa 2011 r., NpuHAN pelleHne 3akasaTb NnpoBeaeHne
nccnegoBaHUs No nateHTam n obLeCTBEHHOMY AOCTOSHUIO Ha MUKPOYPOBHE (aanee —
nccnegoBaHne) B paMkax npoekTa no nateHTam u obLiecTBEHHOMY AOCTOSHMIO, KaK yKa3aHo B
pokymeHTe CDIP/7/5 Rev. Ob6was Lenb ynomsaHyToro npoekrta obo3HayeHa B
pekomeHgaumsx 16 n 20 NMoeectkn gHs BOUC B obnactu passutnd. Hactosuee
nccrnegoBaHne OCHOBAHO Ha BbIBOOAX MCCNeoBaHUA Mo naTeHTaM 1 o06LwecTBEHHOMY
poctosiHmio (1), nogrotoeneHHoro B pamkax npoekra KPUC «HTennektyansHas
cobcTBEHHOCTb M 06LecTBeHHoe gocTosHMe» (DA 16 20 1). Ero uenb — nomoub nydwie
MOHATb, KaK NaTEHTHasa AeATENbHOCTb HEKOTOPLIX NPeanpuUaTUA BNMSeT Ha cdepy
06LLEeCTBEHHOrO AOCTOSHUS U BaXHYH0 pornb 6oraToro n Haxogsuieroca B cB0604HOM AocTyne
06LLeCTBEHHOrO AOCTOSIHUSA. BHMMaHMe aBTOpoB coCcpefoTOYEHO HE HA HOPMAaTUBHO-
NpaBoOBbIX acrnekTax NaTeHTHOW OXpaHbl N 0BLWEeCTBEHHOIro AOCTOSAHMS, @ Ha TOM, Kak
B3aMMOAENCTBUE NaTeHTHOM cdhepbl Co cheport 06LLECTBEHHOIO AOCTOSIHUA BNUSET Ha
naTeHTHYIO NPaKTUKY N KOMMepLManmsaumto.

WccnegoBaHue cocTonT 13 Tpex vYacten. B nepeor yacTu onucaHa KoHUenTyanbHas
LilenocTHasa Mofernb, KoTopasi AOMMKHA O6BbSACHUTE B3aUMOCBSI3b NAaTEHTOB U cdepbl
06LWeCTBEHHOro AOCTOSHMSA Ha 3Tanax pacCMOTPEHMUS 3as8BKN Ha permcTpaumio NnaTeHTHOro
npaBa 1 No NCTEYEHUM Er0 CpoKa AencTBnd. Bo BTOpoM 4YacTu nccnenoBaHna pacCMOTPEHbI
Tak Ha3blBaeMble HenpakTukyowme cydbekTbl (HIMC) n 10, Kak nx cootTBeTcTByOLWME BU3Hec-
moaenu oborawatoT cepy o6LeCTBEHHOrO 4OCTOAHUA. B TpeTben Yactu cogepxutca 6onee
obwasa nHgpopmauusa o0 naTEHTHON NPakTUKe CyObEKTOB M paccMaTpyBaeTCsa NOTEeHUnansHoe
BMUSIHWE NOMUTUKN yNpaBneHus naTeHTammn Ha cdepy o6LLEeCTBEHHOMO AOCTOSHUS.

YacTtb I: Cchepa 06wecTBEHHOro 4OCTOSIHUA U NaTEeHTbI

Mpoaomkas aHanuanpoBaTb NPobreMy NaTeHToB 1 06LLECTBEHHOIO JOCTOSHUS C LiENbIO
[IOMNONMHUTL pe3ynbTaTbl UCCriefoBaHus |, aBTOPbI BHaYane onvucbiBaloT UCXOAHY Moaenb Ans
NOHUMaHUS OBLLECTBEHHOO AOCTOSAHNSA.> B OCHOBE 3TOI MOAENM NEXNUT U3ydeHne 6onbLIOro
KONMYECTBa HAaYy4YHOW 1 HAYYHO-MOMYNAPHOW NUTepaTypbl, NpeanaratoLein pasnmnyHbie
TPaKTOBKMN KOHLIENLMMN OBLLIECTBEHHOIO AOCTOSAHMS U TOrO, Kak Ha Hero MoryT BMusiTb
pa3HoObpa3sHble PEXUMbI NPaB UHTENNEKTYanbHOW COGCTBEHHOCTH.

1) MaccuB o6LwenocTynHon nHcpopmaumm

HeobxoavmbiM ycrioBnem npeanoXeHHon MoAenu Ansi NOHMMaHs o6LLEeCTBEHHOMO AOCTOSHUSA
SABISIETCS HanM4yne Maccuea obLweaoCcTynHoOn nHpopmaumm, 06 bem KOTopor ddakTU4eckn
MOXHO M3MEPUTb C MOMOLLIbIO TEX UMM MHBIX CBOAHbIX NOKa3aTenen. B gaHHoOM nccnegoBaHum
3TOT MaccuB MHGOPMaLMN NpeaCcTaBeH B Buae ynpoLLEeHHOro ABYXMEPHOro n3obpaxeHus,
NPW3BaHHOIO NOMbITATbCA YBA3aTb BCE M3BECTHbIE NPABOBbIE KATErOPUN YacTHbIX NpaB
BnagenbLeB MHdopMaumm ¢ bonee obLLIMPHLIM MaccnBoM obLenocTynHoM nHcopmauuun. C
TOYKWN 3pEHNs 3TON Modenun, obLLedoCTYNHOCTbL He 03Ha4YaeT cBO6OgHOE MCMOrb30BaHUE Npas
YaCTHOW MHTENNEeKTyanbHON COBCTBEHHOCTH, KOTOPOE OLUMBOYHO NPUHUMAIOT 3@ packpbITMe
n/unn ncnonb3oBaHue. [aHHas mogdenb npegnonaraeT, YTo AOCTYN K 3TOMY MaccuBy
cBOBGOOHON N OOCTYNHOW MHpOPpMAL MM UMEIDT Te, KTO 0bnagaeT BO3MOXHOCTbIO MCMONb30BaTb
ceTn u/unu nnatopMbl 06LLIECTBEHHOW MHGDOPMaLUN, Hanpumep, ceTeBble Ny6nNuyYHbIe
6ubnmoTtekn. B ycnoBuax GbICTPOro BHEAPEHWSI U Ppa3BUTUA TEXHOMOIMMIN NOBCEMECTHOro cbopa
N pacnpocTpaHeHnsi AaHHbIX 06beM MHOPMaLMK, CO30aBaEeMON B paMKax 3TOro Maccuea,
yBENN4MBaETCs B reoMeTpmyeckon nporpeccun. CneumanuanpoBaHHbIe UCCreaoBaTeNbCKme
opraHMsauum, HanpuMmep YHUBEPCUTETbI UM CTPYKTYpPbI TUna EBponenckon opraHnsaumm

2 Puc. 1: IC 1 obLyecTBeHHOE JOCTOsIHYE, cTp. 10.
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anepHbIX nccnegosanun (EOAN) cylwectsytoT rmaBHbIM 06pa3om Ang Toro, YTobbl
3(ppeKTMBHO pa3BmBaTb CBOOOAHLIN AOCTYN K MHPOPMALIMM N YENOBEYECKNUM 3HAHUAM U
CHUMaTb CTOSLLME Ha 3TOM NyTn 6apbepbl.

B nccnegoBaHmm oTMevaeTcs, 4To 3a npedenamm maccusa obLueocTynHon nHdopmaunm
CcyLLecTByeT BCnoMoraTesibHbl MacCUB HEPACKPbITON, YaCTHOW MHAOpMaL MK, KoTopasi B CUIy
CamMoro CBOEro xapakrepa He sBnseTcs JOCTYNHON. APKMM NPpUMEPOM MOXET CRYXUTb
KOMMepuYeckasa TarHa, cogepxaiias B cebe nHgopmaunto, KoTopas UMeeT KOMMEPYECKYHO Unn
WHYIO LEHHOCTb, HE U3BECTHA LUMPOKOM NyGrivKe N XpaHUTCS B CEKpeTe ee BrnagenbLeM.
MpaHuubl MmaccmBa obLenocTynHon nHpopmaumm He 6binm pa3 u HaBcerga yctaHoBneHbl. B
CBSI3U C 3TUM Ha U300pakeHHON Mogenu Ha nepudepmm Mmaccusa 0bLwen0CTYNHON
NMHOPMaLMM BUAHbI «OCTPOBKN» MHAOPMaLMK, YacTb KOTOPOW cTana obLeaocTynHou, a
Apyrasi O0CTaeTcs CekpeTHon (1, crnegoBaTenNbHO, HAXOAUTCS 3a rpaHuLamMu MaccuBea).

Ecnu roBopnTb 0 naTeHTax, TO 06BHEKT, KOTOPLIN NAaTEHTOCNOCOOEH CErogHs, MOXeT yTpaTuTb
3Ty cnocobHOCTL B Byaywem. Kpome Toro, co BpeMeHEM CPOK OENCTBUS OrPaHNYEHHbIX
NCKITIOMUTESbHBIX NPaB, TakMX Kak NaTeHTHbIE M aBTOPCKME NpaBa, UCTeKaeT B pesynbTaTe
npekpaLleHnsa cpoka AeNCcTBUS, NMPU3HaHNS NpaBa HeQenCTBUTENbHbLIM, OTKa3a OT Hero 1 T.4.
CnepoBatenbHO, MHOPMaUKs, SBNSOWAancs 00bEKTOM MOHOMOSBLHOIO npaea
nateHToobnagaTens, Co BpeMeHeM nepenaeT B kaTeropumto obuieaocTtynHon. U ewe oguH
akT, - BCe npaBa MHTENNeKTyanbHoM COGCTBEHHOCTH, BKMNOYasa NaTeHTHbIE NpaBa, ABMSOTCS
IOPUCANKUMOHHBIMWN. DTO O3HAYaEeT, UTO OAMH U TOT XXe OOBEKT MOXET Noasiexatb oXpaHe B
OAHOW IOPUCAMKLMM, a B APYron HaxoamTbesl B cdoepe cBOOOOHOIO UCMONb30BaHNA 1
npumeHeHus. Takum obpas3om, TO, YTO HAXOAMTCH B Npeaenax unv 3a npeaenamm Toro unm
MHOrO «OCTPOBKA» UHTENNEKTyanbHOM COOCTBEHHOCTW 3aBUCUT, MO MEHbLLEN Mepe, OT
MOMEHTa BPEMEHU U reorpadonyeCcKon opUCOMKLUN.

MNcxoas M3 paccMOTPEHHOIO Bbile U306paXKeHUs! U NMOSICHEHWI, KacaloLMXCsl 0BLLeaoCTyNHOW
MHOPMaLIMK U CYLLLECTBYHOLLMX PEXMMOB YacCTHbIX NPaB MHTENNeKTyansHon co6CTBEHHOCTH,
aBTOpbI MCCreaoBaHUs BbIBOAAT hopMyIy, onucbiBatoLlyto 06bem ccepbl 06LLECTBEHHOTO
[IOCTOSIHWSA B KOHTEKCTE YaCTHbIX NpaB BnagenbLeB UHTENNeKTyanbsHo CO6CTBEHHOCTH:

O6wecmeeHHoe docmosiHue (2,8) =M —-M—-A—-MNT3-MN0-/p + T°

X0oT4 3TO U ynpoLeHHasa hopmyna onncaHusa cgepbl 0bLEeCTBEHHOIO JOCTOSHUS, OHAa MOXET
AaTb NpeacTaBneHne o TOM, Kak B MEPBOM MPUONMKEHUN KONTMYECTBEHHO OLIEHUTb OOBbEM
MHdOpMaLMN, COCTaBNSAOLLIEN 00LLECTBEHHOE AOCTOSAHNE, B NOOON OTAENbHO B3ATOM
NpaBOBOK HOPUCOVKLUKN, CTPaHE UMW PErNOHE MHTENNEKTyannbHON COBCTBEHHOCTM B Ntobon
KOHKPETHbIN MOMEHT BPEMEHN.

2) HepuckpeTHble rpaHuLbl cchepbl O6LLECTBEHHOIO A4OCTOSHUA

[aTb KONMYECTBEHHYIO OLIEHKY BNUSHMSA NAaTEHTHOro npasa Ha cgepy obLIeCTBEHHOro
AO0CTOSIHUS, COrMacHO JaHHbIM UcCnefoBaHns 1, MOXHO, MOACYMTAB YMCNO CryvyaeB PacKpbITUA
naTeHTHOM MHOpMaLUKN C TEYEHMEM BPEMEHN, KOTOPAsi CEroaHA cTana 06bLEeKTOM
obuwecTtBeHHoro goctosHus. Mo gaHHbim BOUC ¢ 1883 r. B Mmpe Obino nogaHo nopsiaka

147 MIH. NaTEeHTHbIX 3asBOK. B HacTosilee Bpems OKOo BOCbMU MUMSTIMOHOB NMB0 HaxoaaTcs
Ha paccMOTpeHun, NMbo nepeLuniv B paspsas PakTu4eckmx NnaTeHTHbIX NpaB 1, cregoBaTenbHoO,
SIBIAIOTCS YaCTHLIM NMPaBOM, Haxodsch 3a npedenamm cdepbl 06LLECTBEHHOIO AOCTOSAHUS.
MHdopmauus, nexasllasa B OCHOBE BCEX OCTarbHbIX MU30OPETEHMUIA, 3asiBKN MO KOTOPbLIM

®ne: r = reorpacous; B = Bpems; M = Maccue 13BECTHON 1 0BLLEAOCTYNHOI MHdopMaumuy; [ = naTeHTHbIe npasa; A
= aBTopckoe npago; MT3 = npaBa Ha ToBapHbIi 3Hak; MO = npaBa Ha NpoMbILLNEHHbIN 0b6pasel; [dp = gpyrve npaea
(Hanpumep, Ha reorpadunyeckue ykasaHusi, npasa pacTeHMEBOAOB, Ha TOMOMOMMI0 MUKPOCXEM, NOMe3Hble MOAernM,
6a3bl AaHHbIX, SBHO BblpaXXeHHbIE TPagULMOHHbIE 3HaHWs); T = uHdOpMauusi, paHee CocTaBnsiBLIAs TanHy.
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nogaeanuckb ¢ 1883 r., ctana o6LWwecTBEHHbIM JOCTOSAHUEM B CUIY UCTEYEHUSA CPOKa AENCTBUSA
naTeHToB, OTKa3a OT HUX UMW NPU3HaHUS HeQEeNCTBUTENbHbIMU. B abcontoTHOM BbipaXeHnn
cthepa obLLEeCTBEHHOro 4OCTOSAHUS MOMNOSIHWUMACE 3a cHeT NpuMepHO 95% NaTeHTHbIX 3asBOK,
nogaHHbix ¢ 1883 r.

OcobeHHOCTM npoLecca nepexoga nateHTa ns cepbl YacTHOM COBCTBEHHOCTHM B cdhepy
o6LecTBEHHOro AOCTOAHMA TPebyoT AanbHenwero ndyveHms. Mcxogsa ns atoro, aBTopbl
nccnepoBaHnsa 6onee NogpobHO pasbACHAT NPUYNHBI MOLBWKHOIO Xapakrepa rpaHuLy
peXvMMa NaTeHTHOro Npaea M KPaTko ONMUCHIBAKOT XKN3HEHHbIN LMK PaCKPbITUS NaTEHTHOM
nHcopmMaLmm, a Takke 6onee NOAPOOHO Pa3bACHAIOT XapakTep NOABMKHOW rpaHuLbl pexmma
NaTEHTHOro NpaBa, 0 KOTOPOM MaeT peub.”

a) U3obpeteHue — «Mudc 06 ogHom nsobpertarene» u cpepa o6LECTBEHHOTO
DOCTOSIHUS

AHanm3 MHOTOYMCNEHHbIX Ba)KHbIX TEXHOIOMMIN FOBOPUT O TOM, YTO «MOYTU BCE OHU BbINK
OTKPbITbl OAHOBPEMEHHO UK NPaKTUYECKN OAHOBPEMEHHO ABYMS Unu Goree rpynnamu,
paboTaBLIMMK He3aBUCUMO ApYr oT apyra». CBOGOAHbLIN AOCTYN K 3HAHUSIM UrpaeT
Ba)KHEWLLYIO POrb AN CO34aHMS HOBbIX 3HaHWI: «M300peTeHUs], NO-BUONMOMY, B CBOEM
GonbLUMHCTBE ABNSAOTCSA HE MHAMBUAYANbHLIM, @ CKOpee coumanbHbiM (PEHOMEHOM. ABTOPbI
onuparoTcs Ha pe3ynbTaTbl AEATENbHOCTU CBOMX NPeaLEeCTBEHHUKOB, U HOBblE AN Hepeako
nmbo «BUTaIOT B BO3AyxXe», NMBG0 06yCcnoBneHbl U3MEHUBLUMMUCS PbIHOYHBIM CMIPOCOM UK
Hanuunem HoBbIX UNK Gornee AeLleBbiX UCXOAHbIX MaTepuanos». Hu Byab aTux HapaboTok,
KOTOpble MHOrAa NyGnMKYTCS UM CTAHOBATCS AOCTYNHbIMU Gnarogapsi packpbITUIO MaTEHTHOW
MHpOpMaLIMK, TaKoW NpoLecc Nepeaayn 3HaHUM Gbin Gbl HEBO3MOXEH UMK, MO MEHbLUEN Mepe,
3aTaHyncs 6bl. Moxoxe, YTO Aaxe U3BECTHbIN n3obpeTaTenb peako Koraa MoXeT NPeanoXuTb
HOBOE pelleHne 6e3 onopbl To, YTO CO34aHO APYrMMW UCCreaoBaTensAMu.

b) MaTeHTOCNOCOOHbLIN 06 BHLEKT M OYEBUAHOCTDb

[nsa Toro 4tobbl n3obpeTeHne 6bIno NPU3HAHO NAaTEHTOCNOCOBHbIM, OHO OBObLIYHO AOMKHO
OTBeYaTb HECKONbKUM HOPUCOMKLUNOHHBIM TpeboBaHUAM, a UMeHHO: (1) naTeHToCcnocobHOCTb
06bekTa; (2) HoBU3HA; (3) Hann4mne n3obpeTaTenbCKOro YPOBHSA (UM «HEOYEBUAHOCTL» B
CoeavnHeHHbIx Wtatax AmMepukn (CLUA)); v (4) npomblLLnieHHas NPUMEHNUMOCTb («MNONEe3HOCTb»
B CLLUA). OB6bl4HO roBOpSIT, YTO HOBM3HA onpeaensaeTcs 00bLEKTUBHOM NPOBEPKON; B MpUHLUMNE,
n3obpeTeHne ABNAETCSA UMK HE ABNSIETCA HOBLIM, €CIN OLLEHNBATL C TOYKWN 3PEHNS TOrO Uin
WMHOMO U3BECTHOMO YPOBHA TEXHUKN. B TO ke Bpems aHanormyHasa npoBepka Ha npegmeT
oYeBMOHOCTM nopoxaaeTt 6onee cybbeKTMBHLIE OLEHKU. Koro cumtaTb rmnoTeTuyeckum
NUUoM, NMerLUM OObIYHbIE HaBLIKM B 06nacTu TBopyecTBa? YTo paspeluaetca
KOMOMHMPOBATb N3 PasfnNYHbIX N3BECTHbLIX MPON3BEAEHNA N HACKONBbKO O4EBMOHOE O4YEBUAOHO?
B aTomn cBsA3M npoBepka Ha HEOYEBUAHOCTb, Kak Bbl ee HW1 Ha3bIiBanu, MOXET OTNiMyaTbCH B
pasHbIX CTpaHax 1 gaxe B npederiax ogHON KPUCANKUNN B 3aBUCUMOCTM OT U3BMEHEHNI B
aAMUHUCTPATMBHOW 1 cyaeOHOM No3numn.

ABTOpPbI UCCreaoBaHMs NPUBOAAT B KayecTBe npumepa peweHne BepxosHoro cyga CLUA no
peny «KSR International Co. Inc.npomus Teleflex, Inc.» [550 U.S. 398 (2007)], B KoTOpOM
roBoputcs, 4To AnennsaumoHHbi cyg CLUA no depepanbHOMY OKpyry CAULLKOM CTPOro
NPUMeHUn cTaHaapT Npu onpegeneHnn o4eBnaHoOCTU. B pesynbtaTte aTtoro cyaebHoro
peLleHns npoBepka Ha NpeaMeT HEOYEBUOHOCTU, NOXOXe, cTana bonee KOMNNEKCHOW, YTO, No
BCEW BUOMMOCTU, OCNOXHUIO nonyderHne nateHta B CLUA. [nsa cdepbl o6LwecTBEHHOro

* Puc. 4: KOMMOHEHT naTeHTHOro npasa B cchepe 0BLLECTBEHHOMO A0CTOSHMS, CTP. 16. B 4acTHOCTH, Ha pUCYHKe
OTpakeHo, YTO O6BbEKTLI MATEHTHOro NpPaBa MOryT NepemMeLLaTbcs B Npefenax «noTeHumnansHO CropHON
TeppuTOpPUMN» B CUIY NPaBOBbIX CNOPOB O TOM, SIBMSIETCS NN 06EKT NaTEHTOCMOCOOHBIM /U NOANEXWT NPaBOBOW
sawure.
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AOCTOSIHMA Crie4CTBMEM CTaro NoTeHLManbHOe CoKpallleHe MaccuBa n3obpeteHunn,
CMNOCOBHBIX NOMYYNTb MATEHTHYHO OXPaHy, YTO C CAaMOro Havarna ConpoBOXA4AETCHA
nononHeHnem cepbl 00LLECTBEHHOIO AOCTOAHMS 3a cHeT obbekTa n3obpeteHus. lNMpuHnmas
BO BHMMaHWe BCe CKa3aHHOE Bbille, aBTOPbl A4eNatoT BbIBO4 O TOM, YTO rpaHuua Mexay
YaCTHbIM MATEHTHbIM NPaBoOM U ceport 0BLLECTBEHHOTO OCTOSIHWUSI NOABWXKHA U HEAMUCKPETHA.

c) OTKa3 OoT NnaTeHTOB U UX 3Ha4YeHue ans ccepbl 0OLWECTBEHHOro JOCTOAHUA

Cpok gencteus nateHTa onpeaensieT Bpemsl, B TEYEHNE KOTOPOro NaTeHTHoe NpaBo
NPUHAANEXUT YaCTHOMY BragerbLy M Noka OHO He nepexoauT B ccpepy 0bLecTBEHHOro
poctosiHusA. CTaHgapTHble NPeACcTaBeHnsa O CPOKax AEUCTBUSA NaTeHTa yYMTbIBAKOT TONbKO
HOPMAaTMBHbIN CPOK, KOTOpbI cocTaenseT 20 neT gnsa 60nNblUIMHCTBA topucaukumn. B To xe
Bpems nateHToobnagartens MHorga pellaeT oTKasaTbCsl OT CBOMX UCKITHOUUTENbHbBIX NAaTEHTHbIX
npaB A0 3aBepLUEHUS HOPMAaTMBHOIO CpoKa AENACTBMUS NaTeHTa, 30eCb pedb MAET O KOHLEenuum
ghakmuyeckoeo cpoka Oelicmeusi nrameHma (no cyTn, UMEHHO naTeHToobnagartens
onpeaendeT NPOAOIMKUTENBHOCTL NAaTEHTHOM OXpaHbl). Ecnu nownuHa 3a nogaepxaHue
nateHTa B cune He Gbina CBOEBPEMEHHO ynnayeHa, To opManbHO 3TO 03Ha4YaeT OTkas oT
naTeHTHOro npasa, T.e. ero nepexo n3 cpepbl YacTHOM COBCTBEHHOCTM B chepy

o6l ecTBEHHOro JOCTOSAHUS.

Mo MHeHWIo aBTOPOB MCCreaoBaHMs, NoAaBNAoLWAs YacTb BblAaHHbIX MATEHTOB yTpaynBaoT
CBOIO CUMY UMK «HE OOXUBAKT» [0 OKOHYaHWS HOPMaTUBHOMO CPOKa, T.e. NepexoanT B cdepy
06LLIECTBEHHOrO AOCTOSIHUS paHblle BpeMeHU. B oTnnume oT Bonpoca 04eBMAHOCTU UMK
CBSI3aHHbIX C HEVl U3MEHEHWI B OTHOLLEHMWN MAaTEHTOCNOCOBHOCTN 06beKTa, B AaHHOM criyyae
OTKa3 OT NnpaBa YacTHON COBCTBEHHOCTU U 3aKOHHOE pa3spelleHne UCnonb3oBaTb
NH(OPMAaLIMIO, COAEPXKaLLYOCS B MATEHTHbIX 3asiBKax, B kKa4ecTBe 00LLECTBEHHOrO JOCTOSHUS
ABnaeTca cBOOOAHbLIM 1 OKOHYaTENbHbIM BbIOOPOM NaTteHToo6naaarens.

d) Kommepu4eckas TanHa — AeUCTBME «nofyanbTepHaTUBbLI» NaTeHTam

B aTon yactn nccnegoBaHns paccMmaTpmBaeTcs KOMMepYeckas TaHa u ee porb B cepe
00LLEeCTBEHHOrO AOCTOSAHNSA. TeopeTnyYeckn KoOMMepUecKas TalHa MOXET COXpPaHSATb CBOW
cTaTyC B Te4eHMe HeornpeaeneHHoro BpeMeHn 1, cnegoBaTtenibHo, HUKoraa He oboratut
obLecTBEHHOE AOCTOSAHME, HO HA MPaKTUKe CyLLEeCTBYET psag 00CTOATENbCTB, MPU KOTOPbIX
OTAEnNbHbIE CBEAEHUS, OXpaHsaeMble BNnagenbLeM B Ka4eCcTBe KOMMEPYECKON TalHbl, MOTyT
nepenTun B pa3psag obLecTBEHHOro JOCTOSHNUS U, COOTBETCTBEHHO, CTaTb O6LLEeA0CTYMHbIMM.
Kpome Toro, B uccriegoBaHmm caenaH BbiBO, YTO XapakTepHas Angd co3faHusl, oxXpaHbl 1
NCNONb30BaHNA KOMMEPYECKON TalHbl AMHAMMKA CEPLE3HO OTNMYaeTCsa OT TOW, KOTopas
npucyLLla NaTeHTHON OeATENbHOCTM.

e) MectHoe npaBo — rmobanbHas NnaTeHTHaA apobuTpaxHasa cxema

Mo MHEeHMIO aBTOPOB MccreaoBaHNs, 0cobble MPENMYLLECTBA OT MCMNOSIb30BaHUS
0oBLLEeCTBEHHOrO AOCTOAHNSA MOTYT MOMYYMTh pa3BmBatoLLMecs CTpaHbl. B yacTHoCTK, cornacHo
BbIBE4EHHOM B UCCnegoBaHun hopmyne obLLEeCTBEHHOIo 4OCTOSAHUS, MMEHHO BPEMS U
reorpadoums ABnATCA HE3aBUCUMbIMU NEPEMEHHBIMU BENUYNMHAMK. Tak BO3HUKAET
enobarnbHass nameHmHasi apbumpaskHas cxema.

(i) HezaBrcrMo oT BpemeHu, 6onbluas YacTb NAaTEHTHLIX 3asBOK C MOCreayoLLen
BblJayen NaTeHToB, NMOMOMHSAIOLMX U U3MEHSIOLLMX CAEPY YaCTHbIX NpaB, NOX0Xe,
coCpefoToyeHa B pasBuTbIX CTpaHax. JTO O3HAYyaeT, YTo AaHHble n3obpeTeHns
ABNATCH 00LWEeCTBEHHbIM JOCTOSHUEM B PYrMX CTpaHax, rae aHanornyHole npasa Ha
n3obpeTeHne He obecneunBaloTCA UMK He CyLLLeCTBYIOT.
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(i) Co BpemeHeM Hekorga Haxoasawmecs B ccpepe YacTHOro BnageHusi naobpeteHus
nepexogsaT B cdepy obLLECTBEHHOIO AOCTOSHUSA B TOW CTpaHe, rae 4encTBoBano
MOHOMOSbHOE MPaBO Ha NaTeHT (Hanpumep, NO UCTEYEeHUM CpoKa AENCTBUSA NaTeHTa).
Toraa cyGbeKTbl N3 «HeNaTEeHTHbIX» CTPaH MOryT C BbIrOAOM MCMOMb30BaTh 3a pyGexxom
HaKOMNMEeHHbIN HaUNOHaNbHbIV ONbIT U 3HAHWUS U NOMbITATbCS SKCNOPTUPOBATL MX
(ncnonb3oBaB 3TN N30bpeTeHnsa B CO6CTBEHHON cTpaHe 6e3 OTYUMCIEHN aBTOpPY) Ha
PbIHKW pa3BUTbIX CTPaH, rae perncrpaums COoTBETCTBYHOLLNX NATEHTHbIX NpaB
npekpaTtuna csoe JencTBue, U TeEM CaMblM KOHKYPUPOBaTb UCKNIOYNTENBHO Ha OCHOBE
LeHbl.

(iii) HakonuB goCTaTOYHBIN ONbIT B 0611ACTU MHHOBALUWIA U Pa3BUTUSA, CyObEKTbl U3 3TUX
CTpaH MOryT yCrneLHo pa3BMBaThCs, ABUrasiCb No KpMBOW 3HAHWN, Koraa peyb naet ob
WHHOBAaLMOHHOM noTeHumane. CMbICN COCTOUT B TOM, YTOBbl BHEAPSATL COOCTBEHHbIE
HOBLUECTBa M CO34aBaTb CBOW 3anaTeHTOBaHHbIE PbIHOYHbIE PEeLLEeHNs AN BbiIxoAa Ha
PbIHKM Pa3BUTBLIX CTPaH, NPU YCNOBUM UX HaANexaluen naTeHTHON OXpaHbl, 4OCTaTOYHON
Ans andpdepeHumaumm NnpoayKUmun, U NonyYyeHns npmbsiny oT CBOUX NHBECTULIMIA B
MHHOBaLNW.

f) dakTM4eckoe 4OCTOAHNE OOLLECTBEHHOCTHU

KoHuenums dhaktnyeckoro 4OCToAHNS 06LLECTBEHHOCTU, UCMONb3yeMasi B JaHHOM
nccnegoBaHun, npegycmaTpysaeT Apyryto opmy JOCTyrna K MaccuBy U3BECTHON
nHpopmaummn. B ee ocHOBe NexXuT naes o0 ToM, YTO NaTEHTHOE NPaBo ABMSETCA
AEeNCTBUTENbHBIM U cyllecTByOWUM. [oCTyn K naTEHTHON MHpOopMaL MM BO3MOXEH Kak
TaKoBOW, OQHAKO He npeanonaraeT cBOOOAHOro ncnonb3oBaHns. C TOYKM 3peHnst
NCnonb3yeMon B 4aHHOM UCCIe40BaHMM MOOENM 00LWea0CTyNnHON MHAopMaLmK,
AEVCTBYOLME U NOANEXallme NpaBoBOM 3alMTe NaTeHTbl HE NpegycMaTpmBaloT cBO6OAHOro
A0CTyna Ha aTane pacCMOTPEHUSA NATEHTHBIX 3asiBOK W, COOTBETCTBEHHO, HE ABMAIOTCA YacTblo
MaccuBa U3BeCTHOM n obLenocTynHom uHpopmaumm. OgHako, BBUAY TOrO YTO 3TU NATEHTHbIE
npaBa aBnsTCA 06LLEN3BECTHBIMU B pe3ynbTaTe packpblTUA NAaTEHTHON UHOpMaLmm, MOXHO
yTBEPXOaTb, YTO ecnun nateHToobnagarteny He NoBeCnoKOATCS O TOM, YTOObI 3aLUTUTL CBOM
npasa, TO nocrneaHve nepenayT B cdepy haKkTMYecKoro 4OCTOSAHNSA 06LWwecTBEHHOCTU. XOTH C
NPaBOBOM TOYKN 3pEHMSA 3TN NpaBa He MPUMEHUMbI B OTCYTCTBME MeXaHu3ma ux obecneveHus,
«ae-ghakTo» OHM cylecTBytoT. CnegoBaTenbHO, AaXe eCcnun NaTeHT Ipuanvyeckn He
NPUHASNEXNT K AOCTOAHNIO OBLLECTBEHHOCTU, DAKTUYECKM OH MOXET CBOBOAHO
MCNONb30BaTbCS, T.€. ABNAETCHA YaCTblo 0OLECTBEHHOIO AOCTOSAHMSA «Ae-gakTo». 10 MHeHuIo
aBTOPOB, TONbKO NMPUHSAB BO BHMMaHWe 0b6a KOMMNOHEHTa — OPUANYECKNA N (PaKTUYECKUN,
MOXHO rOBOPUTb O MOHMMAHUN OBLLECTBEHHOIO JOCTOSHMS.

Mcxoas us atoro, aBTopbl pacnpoCTPaHSOT yKa3aHHYH Bbille 3aBMCMMOCTb, ONpeaensoLLyo
cepy 06LLECTBEHHOIO AOCTOSAHMS, C Y4ETOM KaTeropmm akTMy4ecKkoro JOCTOSAHNS
obLecTBEHHOCTH:

ObuwecmeeHHoe docmosiHue (2,8) =M —-T—-A-TNT3-TNO0O-Ap+ T + ®°

g) NocnepcTBusa nctevyeHMa cpoka gencTeua ana cdepbl O6LWEeCTBEHHOro
AOCTOSIHUSA

Kak oTmMeyaeTcs B Apyrux pasaenax, MHble opMbl MOHOMOSbHBLIX NMPaB, OCHOBaHHbIX HE Ha
NC, moryT paclumpuTtb 3aLLMLLeHHbIE NPaBOM COBCTBEHHOCTU PbIHOYHbIE NPEMMYLLIECTBA B
OTHOLLIEHMUWN MHHOBALMW, AaXe Npu YCIOBUM UCTEYEHUsI CpoKa AeNCTBUS NaTEHTHOro npasa.

5 oe ® — dakTnyeckoe gOCTOSAHNE 00LEecTBEHHOCTM MK 3anaTeHTOBaHHbIe M306peTeHVI9|, KOTOpbIEe cBOGOOHbI Ans
MCNOJSib30BaHUA, MNOCKOJIbKY HE NMEIOT NpPaBOBOM 3aLUNTHI.
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Yactb Il: MaTeHTOOONagaTenu n HenpakTukyrowme cyonbekTbl (HIC)
1) BeepeHue

BTopas 4acTb nccrnegoBaHusi HQUMHAETCS C XapaKTepUCTUKM coobLuecTBa
nateHToobnagarenemn, NOAroTOBEHHOM C UCMONb30BAHNEM AaHHbLIX U Pe3ynbTaToB aHanmsa
Hay4YHOW 1 nNpopeccrnoHaneHOM nuTepaTypbl. Ha aTon ocHOBe aBTOpbI UCCreaoBaHUS
paccmatpusatoT TepMuH HINC, nnn HenpakTukyowme cybbeKkTbl, X MeToabl paboTbl 1
noTeHuUmnanbHoe BnsaHne Ha cgepy obLwecTBeHHOro goctosaHus. Ecnm otecyTcTByeT
BO3MOXXHOCTb MOHOMOMBHOIO BNafeHus, TO COOTBETCTBYIOLLME YHACTHUKN PbiHKA HE MOTYT
Nnonb30BaTbCs NaTEeHTHbIMKU NpaBamMun. [anee aBTopbl UCCNeSOBaHUSA yCTaHaBMBAKOT CBA3b
Mexay BrnageHvem npasamu n xapakrepuctmkon HIMNC. Bo BTopou 4acTu uccrnegoBaHms
coaepxuTcs pasHoobpasHasi nHdopMauns, onpeaeneHunsi, Ha3blBalTCH NEPBUYHbBIE U
BTOPUYHbIE MCTOYHWKN, NO3BOSISIOLLINE NPOUNIIOCTPUpOBaTh pa3Hble hopmbl HIC n nx
AeATenbHOCTb. 34€eChb Takke NPUBOAUTCS KpaTKoe onMcaHne cyObekToB, 3anHTEPECOBAHHBIX B
peanusauum npae BnageHus Ha ocHoBe 3asBOK No [JoroBopy o nateHTHon koonepauun (PCT)
no Kakgon oTaenbHOW cTpaHe, U pernTuHr Begylmx saasutenen no PCT B Mype 1 ¢ ykasaHnem
TMna cybbekta. 1o MHEHMIO aBTOPOB, cerogHsi oboraileHme cgepbl 06LLECTBEHHOMO
AO0CTOSIHUS NPOUCXOANT B OCHOBHOM Griarogaps mMarbiM U KpYMHbIM KOMOaHUSIM,
pacKkpbIBalOLLMM NaTEHTHYIO UHopMaumio. YKenaHwe 3apernctTpmupoBaTb NaTeHT sBNAeTCs
HesABHbLIM yrNpaBneHYeCKUM peLLeHneM, KOTOPOe B KOHEYHOM cyeTe NO3BOMAUT MNOMOMAHNUTL
chepy 06LECTBEHHOIO OOCTOSIHUSA codeprKallencs B 3asiBke MHopMaumnen.

2) «lpakTukyrowme» naTteHTbl — y4aCTHUKK npoLuecca

TepMUH «HENPaKTUKYOLWMIA CYyObeKT» ABNAeTCA pa3MblTbiM U HEYETKUM 0B03HaYEeHNEM
noakaTeropum nateHToobnagatenen. bykBanbHO OH pacnpocTpaHseTcs Ha BCe CyObeKTh,
BrnagetoLme npaBsamm Ha n3obpeTeHne, Ho NO Kakom-nMbo NpUYMHEe NpegnovmTarLmne He
NPUMEHATb AaHHOe n3obpeTeHne Ha npaktuke. Nomumo Toro, yto HIMNC moryT
XapakTepm3oBaTbCs Kak creumanmanpyomecs Ha NaTeHTHbIX Tshkbax, OHU Takke MOryT ObiTb
onpeaeneHbl Kak nmua, He MMetoLme COBCTBEHHbLIX MOLLHOCTEN, T.€. «CYOBbEKT, MOLLHOCTH
KOTOPOro He No3BONAT paspabaTbiBaTb, M3roTaBnMBaTh UMW PACNpPOCTPaHATb NPOAYKLNIO,
NMEIOLLIYI0 OXpaHSieMble NaTEHTOM MPU3HAKN».

B nutepatype BCcTpevaeTcsa cneayowasa knaccudpmkauma HIMNC.

(a) CybbekTbl, cneumannsnpyowmnecs Ha oTcTamBaHun naTeHTHbIX npas (PAE): OHM
npuobpeTatoT NaTeHThbl C Lernbio NPOAaXu NpasB Ha HUX B APYrnx cTpaHax (a uHorga u
yyacTus B naTeHTHbIX Tshkbax) 1 yacto obecneunBatoT aPPHEKTMBHOE UCMOSb30BaHNE
HeBOCTPebOBaHHbIX NMATEHTOB 3a CYET CO34aHWst HOBOIO PbIHKA, MPUYEM UHOrAA UMK
MCNONb3YTCH NAaTEHTbI (AKOObl) COMHUTENBLHOMO KavyecTBa. B 3aBucumocTn ot
npumeHsieMon busHec-moaenu, 3T cybbekTbl NpuberatoT K cyaebHoN Tskbe TONbKO B
KpanHeM cny4yae.

(b) NaTeHTHbIE arperaTopbl: KOMMAAaHMK, NpUobpeTatoLMe NaTeHTLI Kak aAng
HacTynaTenbHbIX, Tak 1 06OPOHUTESNBHBIX Lierien, KOTopble MHOTAa BbICTYNaloT B KayecTBe
PAE 6onee kpynHoro maciutaba.

(c) NaTeHTHbIE BpoKepbl: NPOMEXYTOYHbIE CYObEKTbI, AENCTBYIOLLME HA rpaHuLe Mexay
BblLLeYyKa3aHHbIMK cyObekTamn. OObIMHO OHWU HEe y4acTBYIOT B NaTEHTHbIX Tskbax.

(d) YHuBepcuTeTbl M Hay4HO-UCCIeAoBaTENBCKUE YUPEXOEHMS.

(e) NHouBugyansHble n3obpetatenu.

(f) HekoHkypupytowwme cybbektol (HKC): «koMnaHuu, 3aHMMaroWwmecs oTctamBaHUeM
NaTeHTHbIX MpaB, nexawux 3a npegenamm NnpomM3BOANMbIX UMW TOBaAPOB UMK YCNYr».

CneuuanucTtbl B 06nacTv npasa co3gany cobcTBeHHyo, 6onee Menkyto knaccudukaumo
KOMMaHUN-NocpeaHNKOB, KOTOpas XapakTepmnayeT UX C TOYKN 3pEHUS NCNoNb3yeMbiX BU3HeC-
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mogenen B obnactn NC (Hanpumep, KoMNaHny NULEH3NOHHOIO U NPaBONPUMEHUTENBHOIO
HanpasneHunsa (PLECS), komnaHuu-kanepbl, kopnopatueHbie arperatopbl MC/Hakonutenu
doHaoB, KoMnaHum-paspaboTumkm obbvekToB NC n TexHonormnm n 1.4.). B nccnepgosannn
paccmatpusatotes HIMC, nx busHec-moaenu n BrnvsiHMe Ha cgepy obLLECTBEHHOrO AOCTOSIHUSA,
B YacTtHocTu Ha npumepe CLUA, roe HIMNC gencteyoT BeCbMa akTUBHO.

3) HekoHkypupyrowme cyonbekTbl (HKC)

Hepegko ynyckatoT n3 Buga 10T akT, UTo Aaxe cybbekTbl, akTuBHO yvacTayowme B8 HAOKP,
MoryT BecTu cebsi kak PAE vnu no meHbLuen Mepe NCnonb3oBaTb aHanornyHblie metoasl. Ecnm
3TN CyObEKTbI NPeabABNAIOT NPUTA3AHNS B CBSA3M C UCMOSTb30BAHNEM NPaB UX NAaTEHTHbIX
nopTdenen (Hepeako aTo kKacaeTcs HeBOCTPEOOBaHHbIX NATEHTOB UMW NATEHTOB, NeXallmx
BHE cdpepbl X OCHOBHOW OEATENBbHOCTM), TO X HasbiBaoT HKC nnun koprnopamugHbiMu
mpornnamu. B 9TOM pasgene oTMeyaeTcs, YTO pasHble KOMMaHUM NpuaatT pasnuyHoe
3Ha4veHue goxony, nosiydaemMomy OT JIMLEH3NOHHON OeATENbHOCTU, U MPUBOAATCHA NpUMEpPBbI
NPaKTUKX NTMLEH3NPOBAHMSA TaknMX TpaHCHaUMOHanbHbIX koprniopaumi kak IBM n Qualcomm.

4) YHuBepcuTeTbl U rocyAapCcTBeHHble Hay4YHO-UCccneaoBaTebCKkue opraHu3aumm

YHuBepcuteThbl (M0 MEHbLUEN Mepe, Hay4YHO-UCCreaoBaTenbCkMe YyHMBEpCUTeThl C
rocygapcTBeHHbIM (hPMHAHCMPOBAHUEM) U rOCYyaapCTBEHHbIE HAay4YHO-UCCeaoBaTenbckme
yupexgeHus, Takme kak Fraunhofer-Gesellschaft n/nnn EOAN, B obLiem cmbicrie npr3BaHbl
oborawatb cdepy obLLe0CTYMHbIX 3HAaHWUIA ANS YIy4YWeHUs YCNOBUA XU3HKU ntogen. OHm
BbICTYNalT B Ka4ecTBe 3asBUTENEN Ha NONyyYeHne NaTteHTHOM oxpaHbl. B gaHHOM
nccnegoBaHUU NpUBoAUTCA MHAopMaums 0 goxone, Nony4eHHOM aMepUKaHCKUMM
YHUBEpcuTeTaMn oT NNLEH3NOHHON aesaTenbHocT B 2011 kaneHgapHoMm rogy. [lanee Ha
npumMmepe oTAesNbHbLIX CTPaH B HEM paccMmaTpuBatoTcs goxoabl oT VIC B npoLeHTax oT pacxoaos
Ha nccnegoBaHus u BnusiHne 3akoHa bes-[oyna Ha cdpepy obecTBeHHOro poctosiHus®. B
YaCTHOCTWU, B CBSA3M C 3TMM 3aKOHOM aBTOpPLI AeNatoT BbIBOA O TOM, UTO, AaXe ecnu
n3o0bpeTeHne CTaHOBUTCS AOCTYMHbIM TOSbKO MO UCTEYEHNN CPOKa OENCTBUS NaTeHTa,
obcyxgaembln 3aKOH TEM HE MeHee MONOXUTENBHO BAMSET Ha oboraleHmne o0bLLEeCTBEHHOIO
AOCTOSAHUS.

5) HaumoHanbHble ¢poHabl UC

MpuHATO cumTaTh, YTO NPaBO COBCTBEHHOCTN Ha NaTeHT obecne4vnBaeT BnagenbLy, 0yab To
pusnyeckoe Nnn PUANYECKOE NNLO, KOHKYPEHTHbIE NMPenMyLLecTBa NOMMMO ApPYrnx
MeXxaHM3MOB NpUoBpeTeHns SKOHOMUYECKMX Bbirod. C NOMOLLbIO rocyaapCTBEHHOro hoHAa,
AaloLLero npeumyLlecTsa BrnagenbLam unmn cybbekram Kakoro-nnmbo HaumoHanbHoro
rocygapcrtea, MOXHO obneruntb BnageHne nateHtoM. CerogHs rocyaapCTBEHHbIE OpraHbl
n/vnn yupexageHuns okasbiBatoT Bce Oorbluee BNnsSHNE Ha PbIHKW NAaTEHTHLIX aKkTUBOB.
"ocynapcTBeHHbIE MHBECTULMOHHBLIE hOHALI, pacnonaratowme UHaHCOBbIMN akTUBaMm
(Hanpumep, akumamm, obnuraunamm, CO6CTBEHHOCTBIO NN APYTMMN NHCTPYMEHTaMN), Hepeako
Ha3blBalOT POHAAMUN HaumoHanbHoro 6narococtosHusa (PHE). B nccneposanunm
paccMmatpuBatoTcs pasnuuve mexay ®HB v gpyrumun rocygapcTtBeHHbIMU MHBECTULMOHHBIMUA
MexaHu3Mamu, a Takke ctpaterus uenesoro npnobpeteHua ®HB aktneos NC. ABTOpbI
nccneaoBaHNS KpaTko ONMCbIBAKOT UCTOPUIO NpuobpeTteHus «France Brevets», «Taiwanese
Patent Bank - Taiwan» (npoBuHumsa Kutas) un «Intellectual Discovery — Republic of Korea» u
NblTalOTCA NpoaHanu3npoBaTh NocreacTeusa aestensHocTy Taknx ®HB anga cdepol
006LLIEecTBEHHOro JOCTOSAHUS.

® Bnaropaps 3akoHy Besi-[loyna (aeiictByeT B CLUA ¢ 12 nekabps 1980 r.) 6bina cosgaHa eamHoo6pasHas
naTeHTHas NoNMTMKa pasnmnyHbIX heaeparbHbIX BEAOMCTB, (PUHAHCUPYIOLLMX HAaYyYHO-UCCNEAOBAaTENbCKYO
AesiTENbHOCTb.
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6) MNMaTeHTHbIe cnoOpbl Kak Mmoaenb BeAeHMA busHeca?

Cpenatb o6wue BbiBoabl 0 BNusiHMM HIMNC tnna ®HB Ha cdepy o6LecTBEHHOIo 4OCTOSIHUS
HEenpoCTo, HO ellle CroXHee oueHUTb Bo3aencTame apyriux suagoB HIMC, koTopble MCNOMNb3yoT
BEPOSATHOCTb NpeabsABNEHNS NAaTEHTHbLIX MPETEH3UN ANd yperynmpoBaHus cnopoB. O6Luen
yepTon atoro Tuna HINC senseTcs To, YTO NATEHTHbINA CAOP COCTABMSAET OCHOBHYHO CTaTblO
pacxodoB nx 6usHec-modenu. [anee B 3ToM pasaene uccnegoBaHus paccmaTpueatotcs PAE
W NaTeHTHbIe arperaTopbl, UCMOMb3YoLLMe TakTUKY HAacTynneHus.

a) CybobeKTbl, cneunanusnpyroLimeca Ha oTCTauBaHUM NaTeHTHbIX npaB (PAE)

CybbekTom, cneunanuanpyowmmcsa Ha OTCTanBaHMM NaTeHTHbIX npas, unu PAE, moxeT
BbICTynaTb fnoboe nmuo, KOTopoe UCNoNb3yeT 3anaTteHToOBaHHbIE N300peTeHns He Ans
n3BneyeHns Npubbiny NyTem KOMMeEpLManm3auum npogykTa unmn npouecca, a UCKIMYNTENbHO
ANS peanv3auun CBOMX NaTeHTHbIX NpaB. B AaHHOM KOHTEKCTe «peanusauunsay» He
obsi3aTenbHO npegnonaraeT cygebHyto npouenypy. B kadectBe ogHom us popm
«peanusaumm» NaTeHTHOro nNpasa MOXHO paccMaTpuBaTb NOTEHUMANbHbLIN PUCK KOPUANYECKUX
NnocrneacTBuin B pesynbTaTe OTKasa 3akmioynTb npeanaraemMoe NuLeH3noHHoe cornalleHne. B
nccnegoBaHUKM oTMeYaeTcst, 4To 6usHec-moaenb PAE 1 cxema naTteHTHOro npnobpeTenuns
npumeHsitoTca B CLUA yxe 6onee 130 neT, 1, no MHeHuto aBTopoB, PAE moryT aBnaTbcs
aKTUBHbIMW UrPOKaMKN Ha pbiHKE 0OMeHa TEXHONOTMSIMU, BbICTyNnas B kayecTse nmbo
npoaasuoB, NMMbo nokynartenemn Ha poiHke. ccnegoBaTtenuy HasbiBaloT TpU NpuU3Haka,
MoBbILLAKLLNE BEPOATHOCTb NPUOBpeTEHMS NaTeHTa nMeHHo PAE, a He nNpakTukyroLwmm
cybbekTom: (i) npeaenbl AEUCTBMA NaTeHTa, T.€. BEPOSATHOCTb HapyLleHus; (ii) HaCcbIWEeHHOCTb
naTeHTa C TOUKM 3peHUs OXpaHSAEeMbIX UM TEXHOMOMNNI, T.e. husndeckme n matepmasnbHble
3aTpaTtbl Ha co3gaHne anbTepHaTUBHbLIX MHHOBALMN U MEXaHU3MOB OXpPaHbl 3a CHET, Hanpumep,
naTeHToBaHMsA CMeXxHbIX obnacten; (iii) kayecTBO NaTeHTa, T.e. BEPOSITHOCTb €ro NoAaepPXKKN B

cyne.

B nccnegosaHnmn oTMevaeTcs, 4To B pesynbTate geatenoHocTn PAE, kak npeacraesndaeTcs,
yMeHbLUaeTca 06beM (pakTMyeckoro obLEeCTBEHHOIoO JOCTOSHMUSA, MOCKOSbKY YH4aCTHUKM PbIHKA
yTpadmBaloT yBEPEHHOCTb B TOM, YTO UM He ByayT npeabsaBreHbl Kakne-nmbo NnpeTeH3un, gaxe
HeB3upas Ha ToT ¢akT, 4To PAE He ncnonb3yloT AaHHOe n3obpeTeHne Ha NpakTUKe KakuM-
NMB0 MHBLIM CNOCOBOM (M HE 3aHUMMaloTCA COBCTBEHHOM AesaTenbHOCThio B obnactn HAOKP) u,
cnepoBaTernibHO, MeX4y CTOPOHAMU HE BO3HUKAET KOHKYPEHLMSI.

b) MaTeHTHbIE arperaTopbl

MaTeHTHbIe arperatopbl NpuobpeTaoT NaTeHTbl N3 Pa3fNYHbIX UCTOYHUKOB, B TOM YMChe y
camux nsobpetaTenen, ¢ UeNbo U3BNEYEHUSA N3 HUX B KOHEYHOM UTOre OEeHEXHOW Bbiroabl. B
nccnegoBaHUKM paccMaTpuBaloTCs KoMnaHum-enagensubl o6bekToB NC (V) B kKavecTBe
ONTUManbHOro NpMMepa NaTeHTHOro arperaTtopa U 0TMeYaeTCs BO3pOCLUas akTUBHOCTb 3TUX
KOMMaHum B 06nacTu oTCTauBaHWs NaTeHTHbIX NPas; MO MHEHWIO aBTOPOB, COOp NaTEeHTOB A1
nocrneayrLero NpeabaBneHns NaTeHTHbIX NPETEH3UIN, NPeXae BCEero, 0OTpaxaeTcs Ha pasmepe
dakTn4eckoro obLLecTBeHHOro AocTosaHus. OgHMM n3 cnocoboB yCTpaHEHMS 3TOro
BO34enNCTBUA Obino Obl 3bATUE NATEHTOB C pPbiHKA 4O MOMEHTa nx npuobpeTeHns. B
pesynbTaTe Takoro N3bATUS COOTBETCTBYHOLLME KOMMAHWUM NNLWLATCA NCTOYHMKOB CBOEN
npeanpUHMMaTENbCKON AeSATENbHOCTMN.

7) MaTeHTHbIE GpoKepbl
a) RPX n AST KaKk MICTOYHUKUN YCTPaHEHUSI NaTeHTHbLIX PUCKOB

ABTOpPbI UCCreaoBaHus cpaBHMBaloT koprnopauun «RPX Corporation» (RPX) n «Allied Security
Trust» (AST) kak Buabl HMNC (Takke MMeHyeMble NaTEHTHbIMU arperaTopamu, UCNOSb3YOLNMK
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TaKTUKY 3aLnTbl), KOTOPbIE NPUOBPETAIOT UHTEPECYIOLLME UX NATEHTbI 4S9 CHUXKEHUST pUcKa
NnaTeHTHbIX NMPETEH3UI NS CBOUX YNIEHOB MUnu nonb3oBaTenen (knnentos RPX). O6wwmi
BbIBOZ, COCTOUT B TOM, YTO 3TN KOMMNaHUN 3¢pPEKTUBHO NEPEBOAAT NaTEHTLI B chepy
(haKTMYEeCKOro o6LLECTBEHHOIO AOCTOSIHUS.

b) MaTeHTbl Kak 06BLEKTbI TOProBAM Ha aKTUBHOM PbIHKe

UT0 KacaeTcst YacTHbIX 0OMeEHOB (Hanpumep, nocpeacTsomM Tynax.com, Yet2.com nnum
Intellectual Property Exchange International), To, O MHEHNIO aBTOPOB UCCNEA0BaHMUS, 3TN
nnatopmMbl B TOM BUAE, B KAKOM OHM LENCTBYIOT CEroAHS, HE OKa3blBalOT NPSAMOro BIIMSAHUS Ha
chepy aKkTMyYecKoro obLLECTBEHHOIO AOCTOSHMSA N HE Y4aCTBYIOT B COXpPaHEHUN UMK
peanu3aumm NaTeHTHbIX NpaB, KOTOPble B NPOTUBHOM Criydae Mornn 6bl nMeTb nobyo dhopmy
06LLLEeCTBEHHOrO [OCTOSIHUA. B TO e BpeMsi MOHATHO, YTO 3TU CyOBbEKTbI, B OTNINYME OT
arperatopos Tuna IV, He Bcerga sABnsitoTCS aBTOPaMM HOBbIX MATEHTOCMOCOOHbLIX 3HAHWIA,
oborawatowmx chepy o6LLECTBEHHOIO AOCTOSHUS.

c) MNaTeHTHbIe nynbl

B vccnepoBaHum kpaTko paccMaTpUBalOTCS NATEHTHbIE Myribl U NONYNSPHOCTb, KOTOPYHO OHU
npuobpenu B XX Beke B pasHbIX pernoHax u otpacnsx. OTmevaeTcs, YTO aBTOpbl HE MOTyT
NPeanoXuTb KakMX-nmoo obLLMX 3aKMYeHN O BINSIHUM NaTEHTHbIX MyfoB Ha 06LWeCcTBEHHOE
AOCTOsiHME. B oTnnuyme oT naTeHTHbIX arperatopoB, NPYMEHSIIOLLMX TaKTUKY 3aLMTbl, KOTOpble
noTeHuManbHo paspeLuatoT GecnnaTHoe UCNonb3oBaHMe NAaTEHTHbIX aKTUBOB, HO KOTOpbIe B
APYruX criyqasix He orpaHMYMBaloT AeATeNbHOCTb, NAaTEHTHbIE NyNbl NOTEHLUWANBLHO MOTYT
[laBaTb BO3MOXHOCTM AnNsi NoApbiBa CBOGOAHON KOHKYPEHLIMM.

d) Opyrve nateHTHble OpoOKepblI

B nccnegoBaHnmn oTmevaeTcs, YTo nocpeagHM4yeckasa moaenb «KpayacopcuHra», npegocraBnasn
KOMNaHunAM elle ogHy BO3MOXXHOCTb AJ1d ocnapmnBaHnA NaTeéHToB COMHUTEN1IbHOIro KayecTtBa,
mMorna Obl Takke 6J'IaFOI'IpI/IFITHO OoTpa3nNTbCAd Ha ccbepe o0LLLEeCcTBEHHOro AOCTOSAHUSA. Peyb nget
He TOJ1bKO O MNMOBbIWWEHNN Ka4YeCTBa NaTeHToB, HO N O COBepLUeHCTBOBaHMK NpoLeccoB noaa4un
3adBKM N NATEHTHOIo Cyaonpon3BoAcTBa.

8) Baammopencteue HINC u nx Bnusinue Ha ccepy o6LLEeCTBEHHOroO AOCTOAHUA

B uccnepgosaHum gaetca kpatkas knaccudpukaumsa HIMNC, ykasaHHbIX BO BTOpon Yactn. C
NMOMOLLbI0 ABYX rpadonyeckux OTPe3KoB, NPU3BaHHbLIX OTPa3UTb JIMHENHYO 3aBUCUMOCTD,
aBTOpPbI NbITAITCA NOKa3aTb U CPABHUTL BKNag cybbekTa Kaxaoro Tuna B cepy
06LeCcTBEHHOrO AOCTOSHUSA, a TaKkkKe NpeapacnonOXeHHOCTb KaXaoro cyobekta B ponu
nateHToobnagarens K oTcTaMBaHUIO CBOMX Mpas.

Basic Fraunhofer

Patent
Research | stitute; Q I|BM E\E)T( |\ — Pools ™= PAE
Organizations  Universities vaicomm
High Contribution to Richness of the Public Domain Low

Bknag HIMJ1 B o6oraiweHne oowecTBeHHOro 4OCTOAHUA.

MoxeT BO3HMKHYTb BOMPOC, MOYEMY NaTeHTHble arperaTtopbl Tuna IV, KoTopble OCyLLEeCTBASIOT
cobcTBeHHYO gesatensHocTb B obnactn HAOKP, a Takke y4acTByOT B NaTEHTOBAHUN CBOUX
n306peTeHnn, BHOCAT MEHbLUMI BKag B 00LLECTBEHHOE AOCTOSHMNE, YEM TaKUe NaTEHTHbIe
H6pokepbl kak RPX. 3710 obbsacHaeTca Tem, 4To RPX He obecneurBaeT OCyLLECTBIEHNE CBOUX
naTeHTHbIX NpaB, TEM CaMbiM MO3BOISAS KOMMAHUAM, HE ABMSIOWUMCA nonb3osaTtensamm RPX,



CDIP/12/INF/2
MNpunoxeHue, ctp. 10

cBOOOHO UCMONb30BaTh CBOW NaTEHTHbIN NOPTdernb, Kak ecnv 6bl 3TV NaTeHTbl NpeBpaTUNNCh
B JOCTOSIHME OOLLEeCTBEHHOCTMW.

Basic RPX Fraunhofer Pat IBM

Research s AST —|n5titute; —PEI E|ntt — | 1V — PAE
Organizations Universities ools Qualcomm >
Low Propensity to Use Patents as Element of Private Right Enforcement High
High Propensity to Contribute to the “de-facto” Public Domain Low

*Individual patent pool
contributors may litigate

MpeapacnonoxeHHocTb HIMC kK ucnonb3oBaHMIO NaTEHTOB B Ka4yeCcTBe KOMMOHEHTa peanusauuu npasa
Bnagenbua

Kak MOXXHO yBMAETb Ha NpeasioKeHHOW UNCcTpaumm, NopsaoK pacnonoXxeHnsi cybbekToB
BAOJSb Ny4a OTNMYaeTcsa B 3aBUCUMOCTM OT pacCMaTpUBaeMoro acnekta obLecTBEHHOro
poctosiHuA. B obuwem nnaHe BuaHa TeHAeHUMst K 06paTHOM 3aBUCUMOCTU: CYyOBHEKTbI, Yen
Bknag B oboralueHne obLLEeCTBEHHOIO AOCTOSAHUSA 6onblue, AEMOHCTPUPYIOT MEHbLLIYIO
npeapacnonoXeHHOCTb MCMOoMb30BaTb NATEHTbI B KAYECTBE KOMMOHEHTa peanv3aummn npas
BnagenbLeB 1, cnegoBaTtenbHO, 60nee CKNoHHbI oborawaTtb cdepy hakTU4eckoro

o6 ecTBEHHOro OCTOSAHUS.

Yactb lll: YnpaBneHue naTeHTamMmu — B3aMMoAaencTBue U BNMAHUE Ha cdepy
obLecTBeHHOro A4OCTOAHUA

1) NaTteHTOBaHME U MHHOBAUUOHHbIN NpoLecc
a) NoHumaHue NnaTeHTHON AEATESNIbHOCTHU

CTmmynMpyeT Nnn naTeHToBaHNe MHHOBALWOHHbIN npou,ecc? B nccnegoBaHnn Ha npumMmepe
CbapMaLl,eBTI/I‘-IeCKOIZ NPOMBbILLJTIEHHOCTU paccMaTpmuBaeTCcd BOMNpPoC, MOXXHO J1n nobuteca
NONOXUTEJIbHOIo pe3yribTata 3a CH4eT CHMXXEeHUA UeHbl Uin 3KOHOMWNYECKOWN LIEHHOCTM
naTeHToB, HanNpumMmep, orpaHM4nB BO3IMOXHOCTb NoNtyd4eHna KoMneHcaunn 3a HapyLlleHune npas.

b) MocTeneHHble ynyyleHUA U CTPYKTYpa NocrneayroLwero pacnpocTpaHeHus
3HaHUM

YcnewHo 3anateHToBaHHble N300peTeHnst ABNSTCS CTUMYNOM A8 UHHOBauun. Ecnu
nosiBNEeHNe HOBOro npoaykta (oopM1MpyeT HOBYHO TOBAPHYIO KaTeroputo, T, Kak 4acTo MOXHO
OTMETUTb, HOBbIN NPOAYKT ABNAETCA ANs APYTMX KOMMNaHUM CTUMYNOM pa3spabaTbiBaTb
NPOAYKLMIO C aHaNOMMYHbIMWN UKW JaXe NPEBOCXOOALNMM XapaKTepUCTUKaMmn ons
KOMMEpPYECKON peanusaummn B yCroBUSAX CITOKUBLLETOCH pbiHKa. ABTOPbI UCCNeaoBaHUsA
NpuBOAAT NpMMep fekapcTBeHHoro npenaparta «Losec» (B CLUA — «Prilosec», nekapcTBeHHOe
CcpencTBo — oMenpasor, 0gobpeHo YnpasneHnem no KOHTPOI 3a NULLEBLIMU NPOAYKTaMN K
nekapcteeHHbIMM cpegctBamu B 1989 r.) komnaHum «AstraZenecar, kotopbivi B 2000 r. ctan
cambIM NpogaBaemMbiM MeankaMmeHToM B mupe. bByayum 6onee acpekTnBHBIM CpeacTBOM
OopbObI C M3KOron, OH co3Aarn PbIHOK A4S1S Tak Ha3bIBaeMOW KaTeropmm MHrMGMTopos
npoToHoBoro Hacoca (UIMH). Bckope nosBunuce gpyrue npenapartbl 3TOM e KaTeropum,
Hanpumep «Prevacid» (nekapcTtBeHHOe CpeacTBO — faHconpasor, ogobpeH YnpasneHnem no
KOHTPOSIO 3a MULLEBLIMU NPOAYKTaMU U fiekapCTBEHHbIMKU cpeactBamu B 1995 r.) unu
«Protonix» (nekapcTBeHHOe cpeacTBO — NaHTonpason Hatpus, ogobpeH YnpasneHnem no
KOHTPOSIO 3a MULLEBLIMM NPOAYKTaMu 1 nekapcTBeHHbIMKU cpeacteamu B 2001 r.). OTu HOBbIE,
OOMNONMHUTESbHbIE OTKPLITUA UMEIOT HE TOMBbKO OMNMCAaHHbLIN Bbille adeKT, olyLlaeMbli Ha
MUKPOYPOBHE, T.€. NOSABIEHNE NN NOBTOPHOE OTKPbITUE (HOBLIX) MPOAYKTOB, HO 1 OKa3biBaOT
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BO3eNCTBUE HA MaKpOYPOBEHb, NMOCKONbLKY MNOSIBISAOTCHA HOBblE 3HAHWUA, KOTOPLIE B
AanbHenwem nononHsAT 6a3y 3HaHWK, TeM caMbiM oborallas 1 passusas cgepy
obwecTBeHHOro AoctosHMs. C TeyeHneM BpeMeHn CPOK AeCTBUSA NaTEeHTOB Ha
nekapcTBeHHble cpeactBa «Prilosec», «Protonix» n «Prevacid» ncrek, n cogepxatlasacs B HUX
HopMaLmsa nepeLuna B pa3psa obwecTBEHHOro JOCTOAHMS.

Ha npumepe npenapata «Prilosec» kateropun UMNH aBTOpbl NcCcneaoBaHns paccmaTpmuBaroT
cmpykmypy rnocrnedyou,e20 pacrpocmpaHeHus 3HaHuli. B paboTte Takke coobLiaeTcs, 4To
HedaBHO onybnuKoBaHHOE MccnegoBaHMe MHOEeKCa KadecTBa Ans NPOBEPKM TOro, BAUSET Nu
KayeCTBO NaTEeHTHOro npouecca Ha noBedeHne 3asiBuTenemn, yCTaHoBUIO, YTO NoBeaeHne
3asBuTENEN aganTMpoBaHO K OCHOBHOMY CTaHAApPTY B 06nacTn naTteHTHOro KavyecTea
NPUMEHUTESNbHO K KaXaon naTeHTHoM cucteMme. OaHako 3TOT BbIBOA HE NOAKPEnsieH
A0CTaTo4YHON MHpopmaumen, 4Tobbl yTBEPXKOATb, YTO NAaTEHTHasA cucTema, umetowas bonee
BbICOKWA PEATUHT B NATEHTHON Knaccudmkaumm, 6ygeT 6onblue noowpsaTb K packpbITUIO
naTeHTHOM nHdopmauumn n TeM cambiM oborawiatb cdepy 06LLECTBEHHOIO AOCTOSHUS.
OpHako B uccnegoBaHUM oTMedaeTcs, YTo Hernbkas cuctemMa Bblaayum NaTeHToOB MOXET ObITb
MeHee GnaronpuaTHOM ANsi MUHHOBALMOHHOW AeATENbHOCTMY.

c) Ceo6oaa pencTBum

Ceobopa genctBuin cornacyeTcs ¢ ABYMsi NPUMEHSEMbIMU KOMNaHUSIMU CTpaTernamu,
N3BECTHbIMUN KaK 3auumHoe n azpeccusHoe nameHmoesaHue. 3almnTHOe nateHToBaHme
0O3Ha4yaeT NPOoLEeCC perucTpaLmm unm NpnuodpeTeHns NnaTeHTOB rmaBHbIM 0bpa3om Ans
npeaynpexaeHns pucka naTeHTHOro cnopa. B KOHeYHOM utore ata cTpaTerns MoXeT NPUBECTU
K yOOPOXXaHMIO KOMMEPYECKON AeATenbHOCTU. ArpeccuBHOe nateHToBaHue, HaobopoT,
HaLeneHo Ha 3KCnyaTauuio MHTENNeKTyanbHOM COBCTBEHHOCTUN ANA NoMy4YeHnsa aoxoaa,
Hanpumep, NOCPeaCTBOM NULIEH3NOHHON AeATenbHOCTU. 10 MHEeHUIO aBTOPOB, CcTpaTernn
3aLUMTHOrO NaTeHTOBaHMSA MOTYT Takke ObiTb CONPSXKEHbI C NPAKTMKOW CTpaTern4eckoro
pacKpbITUS MHOPMaLUK, Takke N3BECTHON Kak 3alMTHas nybnukaums unmn ynpexaatowias
nybnukaums. BrnvsiHne nonuMTUKM CTpaTermyeckoro packpbiTusi Ha ceoboay AencTBuii
CPaBHUMO C LENCTBMEM CTPATErMYECKOro 3aLMTHOIrO NaTeHTOBAHUA: KOHKYPEHTbI NINLLIAKTCA
BO3MOXHOCTU co3aaBaTtb 6apbepbl, B pegenax KoTopbiX MOXHO AENCTBOBATb MUITN MPOHUKHYTh
B Ja@HHY0 cdepy NyTem NaTeHTOBaHMSA CamMoro n3obpeteHnsi. Takum obpasom, nonaratoT
aBTOpPbI UCCNEAOBaHUSA, Cpean BCEBO3MOXHbIX BApUAHTOB NAaTEHTHOrO ynpaBneHus,
MCNONb3yeMbIX KOMMNaHUSIMW, CTpaTerM4eckoe packpbiTUe, NOX0OXe, OkasbiBaeT Hanbonee
CUbHOE BNMsIHME Ha 0OLEeCTBEHHOE JOCTOSIHUE U MOXET ObITb CONOCTABMMO C NPaKTUKON
6e3B03Me34HON Nepeadayn nateHTa Unm OTKPbITbIMU UHHOBALMAMM (CM. HUXKE) C TOYKU 3peHUs
BO3JENCTBMA Ha 0OLLEeCTBEHHOE JOCTOsSIHME.

d) CKpbITble 3aiBKU

OavnH 13 cnocoboB CKpbITb M306peTeHne COCTOMT B TOM, 4TOObI cnpsATaTh ero (B crny4vae
nony4yeHns oTkasa cneumanvcra, NPOBOAMBLLErO IKCNepTU3y, UNn ero 0T3biBa 3asiBUTENem) 4o
TOro, Kak aTa MHpopmaumsa 6yaeT aBToMaTMyYeCKM OnyGnMKoBaHa; XOTA 3Ta TakTUKa He
nosny4mna WMpoKoro NpakTMYeckoro NpUMeHeHNs, NOCKONbKY OrpaHnYMBaeT BO3MOXHOCTb
pacnpocTpaHeHns AeNCTBMA NepBOHAYanbHOM NAaTEHTHON 3asBKN Ha Apyrie cTpaHbl.” Takas
nonutuka morna 6bl MMeTb oTpuLaTenbHble NocneacTsns Ans cepbl 06LWEeCcTBEHHOIO
AOCTOSIHUSA, MOCKOSbKY MHdopMaumnsa o6 nsobpeTteHnn He ByaeT packpbiTa Ans LMPOKON
nyonuku u, cnegoBaTenbHo, byaet HegocTynHa. [ogobHble AencTenda co3garoT atMmocdepy

" Ccbinka Ha cnoea MaTttuca ae Can-YKopxa v BpyHo BaH MoTTenbc6epra Ae na MNotepu kacaemo npaktuku BMNT3
CLUA: «...3asBUTENb MOXET 3anpocuTb He Ny6rMKoBaThb ero 3asiBky, HO TONbKO B TOM Cly4ae ecnuv 3asiBka Ha 3T0
n3o06peTeHne He Gbina unu He ByaeT NnofgaHa B ApYyrom rocyaapctee, YTo TpebyeT nyGnukaumnm aHHOW 3asiBKU Yepes
18 mecsaueB nocre nogayn (Unu paHee 3asiBNIEHHON AaTbl NPUOPUTETA) UM B COOTBETCTBUM C TpeGoBaHNUAMM
[loroBopa 0 naTeHTHON koonepauuu...».
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HeonpeaeneHHOCTN Ha pbIHKE Kak Ans ApYrMx NaTeHTHbIX BEAOMCTB, TaK U Ana nsobpetatenen,
MOCKONbKY 3aTPYyOHSAOT onpeaerneHne N3BeCTHOro YPOBHSA TEXHUKM U OaNbHENLLYIO
n3obpeTaTenbCckyto paboTy Ha OCHOBE 3HaHWIN, KOTOPLIE B MPOTUBHOM criyvae Obinn bl
ony6nMKoBaHbl N AOCTYMHbI.

e) NoaBoAHbLIE NaTeHTbI

«lMogBoaHbIe» CTpaTernn ycunuearoT Takoe oTpuLaTensHoe BO3aencTBne Ha cdepy
0o0LLEeCcTBEHHOrO AOCTOSAHNSA N MHHOBALMOHHYIO AesTenbHOCTb. WX 3agada — coxpaHuTb
HeonpeaerneHHbl cTaTyc naTteHTa (HeonybnMKOBaHHbIN U, CriefoBaTeNbHO, CKPbITbIN) C TEM,
4YTOObl O €ro CyLEeCcTBOBaAHMM HE Y3HANN KOHKYPEHTbI, N0 aHanormm ¢ HeobHapyXeHHON
noasogHon nogkown. locne BbiAayn naTeHTa, T.€. NoABNEeHUsa NoABOAHOW NOAKM Ha
NMOBEPXHOCTU, OHA Cpas3y Ke HanagaeT Ha CBOMX MPOTMBHUKOB, B AAHHOM Crlyvae NpeabsiBrss
NaTeHTHbIE NPETEH3UN K KOHKYpPEHTaM M ntobor Apyron KOMNaHMM Ha OCHOBaHUKN SKOObI
HapyLleHns npaB Ha 3asiBNEHHOe n3obpeTeHne ¢ bonee paHHen gaton npuoputeTta. Nomumo
YMeHbLLEHMS1 00beMa nocTynarLmnx B cepy obLEeCTBEHHOIO JOCTOSIHMSA 3HAHUI, Takasa mepa
Takke nuwaeT Apyrnx y4aCTHUKOB pPbiHKa CTUMYNa MHBECTUPOBATb B UHHOBALMK, NMOCKOSTbKY
TpebyeT OT HNX NPUHATUS BO BHMUMaHNE BO3MOXXHOM ONACHOCTU NPMBREYEHUs K
OTBETCTBEHHOCTM B CBSA3W C HApyLLUEHMEM NpaB, KOTOPblE MOTYT ObITb peanv3oBaHbl B
OTHOLLEHUN U3BECTHOMO YPOBHSA TEXHUKN, O KOMOPOM A0 3mMo20o Hu4e20 He 6bIio U38eCMHO.
HenaBHee n3ameHeHWe NaTeHTHOro 3aKkoHOA4AaTENbLCTBA OblNO OPUEHTUPOBAHO Ha TO, YTOOLI
YMEHbLUMTL UCMONb30BaHNE «MNOABOOHbIX» CTpaTErnn.

f) DeTtanusauusa npenenoB AeNCTBUA NaTeHTa

[nsa yBennyeHus obbema npegocTaBiieHHON NaTEHTHOW OXpaHbl HEKOTOPbIE 3asiBUTENN
NPYHMMAaLOT MepbI K TOMY, 4TOObI AeTann3npoBaTb Npeaernbl AeNcTBMA cBoero nateHta. K Hum
OTHOCATCA, B TOM yucne: (1) npogormkaroLmne 3asasku, (2) 4HacTUYHO NpoAosmKatowme 3asBku
(YN3) (3) 3asBkM Ha QOMOMNHUTENbBHLIE NATEHTLI U (4) BblAeneHHble 3asiBKN. ABTOpbI
nccnegoBaHUs ONUCHIBAKOT KaXKayto U3 3TUX MEP N KOHCTaTUPYHOTCS, YTO OHU MOTYT
NCNonb30BaTbCA AN COKPbITUA HAMEPEHUI 3asBUTENS 1 NOBbILLATb CTENEHb
HeonpeaeneHHoCTN B paMKax NaTeHTHOW CUCTEMbI, TEM CaMbiM MOBbLILLAS pacxobl
KOHKYPEHTOB Ha NpeAnpuHMMaTenbCKyto AesaTenbHocTb. OHM Takke MOryT BBOOUTL B
3abnyxaeHne TpeTbu CTOPOHbI, NbITAKOLMECS ONpeaenuTb U3BECTHbIN YPOBEHb TEXHUKM,
3aTPyaHASA MOMCK COOTBETCTBYHOLLLENO M3BECTHOIO YPOBHS TEXHUKN B Ba3ax AaHHbIX NAaTEHTHbIX
Be4OMCTB. BBuay BCero aToro KOMnaHum MoryT BO34epXmnBaTbCs OT AalbHeunLwen
WHHOBALIMOHHOW AeATENbHOCTU UMK Takke NpeanovYecTb CKPbIBaTb COOCTBEHHbIE M300peTeHMs,
He No3BOMAA UM CTaTb AOCTOSIHMEM OOLLIECTBEHHOCTH, YTO, B CBOKO ovepenb, elle bonblie
YMEHBLUMUT 00bEM 3HAHWIA, OOCTYMHbLIX OBLLECTBEHHOCTU B KOHKPETHBIN MOMEHT BPEMEHMN.

2) Be3Bo3me3gHas nepefaya NaTeHTOB U OTKPbITbie MHHOBALMU

B cnepytowmx pasgenax uccnenoBaHns coobLiaeTcsl, YTo OTKPbITble MHHOBaLUK MOTYT
ABMNATLCS anbTepHATUBOW CYLLECTBYIOLLIMM GUaHec-cTpaTtermsm un 4to MIC coxpaHseT cBoto
Ba)KHOCTb B TOM YMCIE U B KOHTEKCTE OTKPbITbIX MHHOBALIMMN.

a) MNpuBnekaembie 3HaHusA

Kak npegcraBnsaeTcs, OTKpbITble MIHHOBaLMM — 3TO NEPCNEKTUBHbIN CNOCO6 BAOXHYTb HOBbIE
Cwnbl B BUAE MOMOAbIX KOMNAHWA B KPYr TPaAULMOHHbBIX KoMnaHuin. OgHako B 60nbLUNHCTBE
CnyyaeB Ux BrMsHue Ha cdepy obLLECTBEHHOIO AOCTOSHUA MOXET OKa3aTbCs He CTOMb
MHoroobeLLaoLwmMm, kKak MOXXHO Bbino 6bl oxkmgate. HoBble 3anaTeHToOBaHHbIE pa3paboTku
MOryT CTaTb BOCTPE6OBaAHHBbIMW HA PbIHKE NHHOBALMSAMMW, KOTOPbIE B AOITOCPOYHOWN
nepcnekTnee paclumpsoT obuiecTseHHoe goctosdHne. OfgHaKo B KpaTKOCPOYHOW NepcrnekTuee
WHHOBALMOHHbIE MHULIMATUBLI U3 KaTEropum OmKpbIimbIX UHHO8ayul He 0b6a3aTenbHO
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obecneynBaloT OTKPbITLIN 1 6eCnpenaTCTBEHHbIV AOCTYN K COOTBETCTBYHOLUM MHHOBALMAM:
OMKpPbIMble UHHO8ayUU He o3Ha4atloT obwedocmynHas MC. HaobopoT, YacTHble npasa
BnagenbLeB, 0COGEHHO NAaTEHThI, UMEIKOT BaXKHeNLIEee 3HaYeHME AN KOMNAHUA C TOYKN 3pEHUS
pacnpeaeneHns 4OX040B OT MHHOBALMM, CO3[4aHHbIX C UCNONb30BaHNEM pa3paboTok Ha
OCHOB8E OMKPbLIMbIX UHHOB8aLUUU.

b) BesBo3me3sgHas nepepava NaTeHTOB U
HeBOCTpeboBaHHbIe/ManNoBOCTPeObOBaHHbIE NATEeHTbI

3awuTa, OCHOBaHHasi Ha adheKkTe «4acTokonay, ABNAETCA cTpaTternen, npegycmaTpmBatoLLEemn
Ao6poBONbHYO Nepenavy NaTeHToB B chepy obLLEeCTBEHHOro 4OCTOAHUS. B pesynbtate
n3obpeTeHne NnepexoauT B paspsag U3BECTHOMO YPOBHSA TEXHUKM, YTO MOXET yaepXuBaTb
KOHKYPEHTOB OT NaTeHTOBaHUA COBCTBEHHbIX JOMNOMHUTENbBHbBIX pa3paboTok B JaHHOW 06nacTu.
YacTn4HO 3TO MOXET OOBSACHATLCA ONACeHUAMUN HapPYyLWUNTb APYrMe, CMEXHble NaTeHTHbIEe
npaBsa, KOTOpble HAaXOAATCA NOA OXPAHOM, UIN e NPOCTO U3 HeXeNaHus BCTynaTb B
KOHKYPEHLMIO C MPOAYKTOM, CO3[4aHHbIM C NpuBredYeHnemM obLeqoCTyNHbIX 3HaHUN, T.e. yXe
N3BECTHOMO YPOBHS TEXHUKN. CHmxeHne 6apbepoB Ha NyTn cBOGOAHOrO NCNONb30BaHUS
3anaTeHToBaHHbIX N306peTeHNn ABNAETCA OAHOM M3 NpeanaraemMbiX Mep, C MOMOLLbIO KOTOPOW
YHUBEPCUTETBI BHOCAT CBOW BKIad B oborawieHne cepbl 06LLecTBEHHOro AocTosiHuA. «Coto3
YHUBEPCUTETOB B NOAAEPXKKY JIEKAPCTBEHHbIX CPeACTB nepBon Heobxogmmoctn» (UAEM)
npeactaenseT cobon nHMuMaTuBy B MHTepecax Gonee LWMPOKOro pacnpocTpaHeHUs CBEAEHUN,
cofepXalmxcs B YHUBEPCUTETCKMX naTeHTax. Bo ncnonHenue ceounx uenen UAEM
pekoMeHOyeT «yHMBepcuTeTaM OAHOBPEMEHHO NPeaoCTaBNATb NINLEH3NIO HA NPOM3BOACTBO
nekapcTB KOMMaHWAM, BbiMyCKaloLWMM HeNnaTeHTOBaHHbIE NIEKAapPCTBEHHbIE NpenapaThl, KOTopble
MOryT NPOM3BOAUTb MeAMKaMEHTbI ANs NOAEN B CTpaHax C HU3KMM U CPEAHMM YPOBHEM
Aoxofa no 6onee HU3KOWM M OOCTYMHON LiEHE...»; B TO e BpeMsi Coto3 yTBepXKaaeT, YTo 3TO He
npuBeaeT K CHMKEHMIO Npmbbinen hapmaueBTUYECKMX KOMMNaHUA B CTPaHax C BbICOKMM
ypoBHEM Joxoaa.

c) O6bepnHeHmne ycunum

OTKpbITblE MHHOBALIMM UCMONb3YIOTCS HE TONBLKO B BLICOKOTEXHOMOMMYHbIX cdhepax. Opyrue
OTpacnuv YacTUYHO HAaYMHAIOT OTKPbIBaTb CBOWM pa3paboTku, YTOObI YKpennsaTb CBOW
WHHOBALMOHHbLIV NoTeHuman. TpaauumnoHHo, pacxoabl Ha HNOKP, T.e. Ha MHHOBAUMOHHYHO
AenTenbHOCTb, BbICOKM B dapmaLleBTHKe n bruotexHonornn. Ha npumepe hapmaueBTuyeckomn
NMPOMBILLUNEHHOCTM Y4YeHble Habroganu peakunio Ha OTKPbITbIE MHHOBALMW B BUAE “LUOKA
OTKPbITOCTU”, YTO B KOHEYHOM cYeTEe MOXET 0boratuTb cdepy obLLECTBEHHOrO AOCTOAHUSA
HOBbIMW JOCTYMHbBIMWU 3HAHUSMU (MPU YCIOBMM UX OKOHYaTENbHOro 06HapogoBaHNS).

3) OcnapuBaHue NaTeHTOB U X OOHOBMEHNE

B aToM YacTu uccnegoBaHns paccMaTpyBaeTCa NpakTuKa ynpasreHns nateHTamu,
nonyYmBLLaA Ha3BaHUe «OBHOBIEHNS NaTEHTOBY, U NPOBOAMTCA aHanu3 3akoHa XaTt4ya-
BakcmaHa, sctynusLuero B cuny B 1984 r. B kayectBe MHCTpymeHTa nonutukm CLUA,
nNpu3BaHHOro cbanaHcMpoBaTb NHTEPECHI (hapMaLeBTUYECKUX KOMNAHWUIA, NPON3BOOSALLMX
HernaTeHTOBaHHbIE U PYPMEHHbIE NeKapCTBEHHbIE npenapaTbl, U NOOLWPATL LIEeHOBYIO
KOHKYPEHLMIO cpean nekapcTBEHHbIX NpenapaToB, KoTopas npusegeT K boree Wwmpokomy
pacnpoCTPaHEHNIO HeNaTEHTOBAHHbIX NIEKAPCTB U CHKEHUIO PACXOA0B Ha MEONLMHCKYIO
NMOMOLLb.

3aknrouyeHue
B 3akntoyeHre aBTopbl UCCNeAoBaHNA OTMEYatoT, YTO B3aUMOCBA3b MEXAY NaTeHTaMu,

MHHOBALMAMU, a TaKxKe O6LIJI/IprIM n cBoboaHo AOOCTYNHbIM 0o0LLIeCTBEHHbLIM JOCTOSIHUEM,
SIBMSETCS KOMMMEKCHOW U UMEET CBOW HIOAHCBI. HeCMOTpﬂ Ha TO, YTO He Obinu 06Hapy>|<eHb|
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o6Lmne 3akOHOMEPHOCTN 3TOM B3aMMOCBA3M, KOHLIENTYarbHO MOXHO CO34aTb 3BPUCTUYECKYHO
MOAENb, KOTOpasi crnocobHa NOMOYb MOHATL 3TOT BaXHbIM BOMNPOC Ha NpakTuke. JTa Mogernb
YYMTbLIBAET pasnuuns B pacCMaTpmMBaeMbiX BPEMEHHbIX Nepunogax, 3aMHTepPEeCOBaHHbIX
IOPUCONKUNSIX, KOMMEPYECKMX N APYTNX 3adadvax pasnuyHbiX CyObekToB U UX NoTeHumane ¢
TOYKW 3PEHUNS peanuaauumn CBOMX NnaHoB. Tam, rae aTo HeobXxoauMOo, aBTOPbI yYKasbiBaloT
HanpasneHnsa ganbHenWwen ncernegoBaTenbCckon paboThl, koTopas Morna 6bl MOMOYb HANTH
CMnocobbl, C MOMOLLILIO KOTOPbIX NaTEHTHas AeATeNbHOCTb Morna 6bl akTUBHO crnocobcTBOBaTh
pa3BuUTMIO cdepbl 0OLLLIECTBEHHOIO AOCTOSIHUS U NPOOOIDKEHNIO ee oboralleHus.

[KoHeL, npunoXxeHnst n 4OKyMeHTa|]



