LI/WG/DEV/10/7 Prov. 3
page 35

	
	[image: image1.jpg]WIPO

WORLD
INTELLECTUAL PROPERTY
ORGANIZATION




	E

	  LI/WG/DEV/10/7 Prov. 3
    

	ORIGINAL:  English

	DATE:  March 17, 2015


Working Group on the Development of the Lisbon System (Appellations of Origin)

Tenth Session

Geneva, October 27 to 31, 2014
revised Draft Report

prepared by the Secretariat

 AUTONUM  
The Working Group on the Development of the Lisbon System (Appellations of Origin) (hereinafter referred to as “the Working Group”) met in Geneva, from October 27 to 31, 2014.  
 AUTONUM  
The following Contracting Parties of the Lisbon Union were represented at the session:  Algeria, Bosnia and Herzegovina, Bulgaria, Congo, Costa Rica, Czech Republic, France, Georgia, Haiti, Hungary, Iran (Islamic Republic of), Israel, Italy, Mexico, Nicaragua, Peru, Portugal, Republic of Moldova, Slovakia, Togo, Tunisia (21). 

 AUTONUM  
The following States were represented as observers:  Afghanistan, Albania, Australia, Bahamas, Benin, Burundi, Cameroon, Canada, Chile, Colombia, Comoros, Cyprus, Germany, Greece, Iraq, Japan, Jordan, Latvia, Pakistan, Panama, Paraguay, Republic of Korea, Romania, Russian Federation, Saudi Arabia, Senegal, South Africa, Spain, Switzerland, Thailand, Turkey, Ukraine, United Kingdom, United States of America, Uruguay (35).  

 AUTONUM  
Representatives of the following international intergovernmental organizations (IGOs) 

took part in the session in an observer capacity:  European Union (EU), International Organisation of Vine and Wine (OIV), International Trade Centre (ITC), West African Economic and Monetary Union (WAEMU), World Trade Organization (WTO) (5).  

 AUTONUM  
Representatives of the following non-governmental organizations (NGOs) took part in the session in an observer capacity:  Association of European Trademark Owners (MARQUES), Brazilian Association of Intellectual Property (ABPI), Centre for International Intellectual Property Studies (CEIPI), Consortium for Common Food Names (CCFN), European Communities Trade Mark Association (ECTA), International Association for the Protection of Intellectual Property (AIPPI), International Federation of Intellectual Property Attorneys (FICPI), International Trademark Association (INTA), Knowledge Ecology International, Inc. (KEI), Organization for an International Geographical Indications Network (oriGIn) (10).  
 AUTONUM  
The list of participants is contained in document Annex II. 

AGENDA ITEM 1:  OPENING OF THE SESSION
 AUTONUM  
Ms. Wang Binying, Deputy Director General of the World Intellectual Property Organization (WIPO), opened the session, recalled the mandate of the Working Group and introduced the draft agenda, as contained in document LI/WG/DEV/10/1 Prov.
AGENDA ITEM 2:  ELECTION OF A CHAIR AND TWO VICE-CHAIRS
 AUTONUM  
Mr. Mihály Ficsor (Hungary) was unanimously elected as Chair of the Working Group, Mr. Alfredo Rendón Algara (Mexico) and Mrs. Ana Gobechia (Georgia) were unanimously elected as Vice-Chairs.  

 AUTONUM  
Mr. Matthijs Geuze (WIPO) acted as Secretary to the Working Group.  

AGENDA ITEM 3:  ADOPTION OF THE AGENDA

 AUTONUM  
The Working Group adopted the draft agenda (document LI/WG/DEV/10/1 Prov.) without modification.  
AGENDA ITEM 4:  Report of the ninth Session of the Working Group on the development of the lisbon system (appellations of origin)
 AUTONUM  
The Working Group took note of the adoption, on October 17, 2014, of the Report of its ninth session, as contained in document LI/WG/DEV/9/8, in accordance with the procedure established at its fifth session.
Agenda Item 5:  Draft revised lisbon agreement on Appellations of Origin and Geographical Indications and Draft Regulations Under The Draft revised lisbon agreement
 AUTONUM  
Discussions were based on documents LI/WG/DEV/10/2, LI/WG/DEV/10/3, LI/WG/DEV/10/4 and LI/WG/DEV/10/5.  
 AUTONUM  
As regards the conduct of the discussions on the pending issues listed in paragraph 5 of document LI/WG/DEV/10/2, the Chair proposed to group the pending issues by subject along the following lines:  
Group A:  the pending issues concerning the procedures in respect of applications and international registration; 
Group B:  the pending issues concerning the scope of protection; 
Group C:  the pending issues concerning other provisions related to the legal effects of international registrations; 
Group D:  the pending issues concerning fees and the financing of the Lisbon System; 
Group E:  the pending issues related to the title and the Preamble of the draft Revised Lisbon Agreement.
GENERAL STATEMENTS

 AUTONUM  
The Delegation of Georgia underlined the importance for Georgia of the international protection of geographical indications and appellations of origin.  The Delegation also emphasized that the efforts of the Working Group over the past five years had resulted in significant progress and that the draft Revised Lisbon Agreement and its Regulations were now close to conclusion.  In that regard, the Delegation invited the other participants to maintain a constructive dialogue over the pending issues that would be addressed at the present session of the Working Group.  Additionally, the Delegation expressed its strong support for the adoption of a single instrument for the protection of both geographical indications and appellations of origin, so as to allow the Lisbon System to attract a wider membership.

 AUTONUM  
The Delegation of Peru reiterated its firm commitment to the principles and objectives of the Lisbon Agreement and indicated that Peru had spared no effort in promoting a greater use of appellations of origin.  Peru attached great importance to the protection of appellations of origin as a development tool that could significantly contribute to the improvement of the living conditions of the population of many countries.  An international registration system for both appellations of origin and geographical indications would help local producers differentiate themselves and improve their competitiveness on global markets.  Therefore, from the very beginning, Peru had supported the ongoing process to revise and improve the Lisbon System, so as to make it as attractive as possible to members and non-members alike while maintaining its fundamental principles and objectives.  In that regard, the Delegation cautioned the Working Group against taking steps backwards through provisions that would affect or compromise the nature of the exclusive protection provided under the current Lisbon System.
 AUTONUM  
The Delegation of the European Union reiterated its full support for the review of the international registration system for the protection of appellations of origin and their international registration with the objective of making the Lisbon System more attractive for users and prospective new members, while preserving the principles and objectives of the current Lisbon Agreement.  The Delegation also highlighted the importance of the consistency of the draft Revised Lisbon Agreement and the draft Regulations with the provisions of the TRIPS Agreement.  In that regard, the Delegation welcomed the significant progress made by the Working Group towards refining the current legal framework, as well as the inclusion of provisions providing for the accession of intergovernmental organizations.
 AUTONUM  
The Delegation of France recalled the open family spirit that the Working Group had maintained since 2009, not only among the 28 Contracting Parties to the Lisbon Agreement, but among these Contracting Parties and observer delegations alike.  He invited participants to make every effort to achieve consensus on as many issues as possible before the Diplomatic Conference. 
GRoup A:  pending issues concerning the procedures in respect of applications and international registration
Implementation aspects of Article 1(xiv)
 AUTONUM  
The Delegation of Peru reiterated its concern with regard to the reference to intergovernmental organizations in the text, because neither the national Peruvian legislation, nor the Andean Community legislation contained any such reference to intergovernmental organizations.  Thus, the problem for Peru was that it could not protect appellations of origin and geographical indications, if the application for international registration had been filed by an intergovernmental organization.  
 AUTONUM  
The Chair wondered whether the Andean Community legislation also excluded filings by an intergovernmental organization on behalf of the beneficiaries.  
 AUTONUM  
The Delegation of Peru said that a provision under the Andean Community legislation could not be interpreted one way or the other by a single member country, such as Peru, at its sole discretion.  
 AUTONUM  
The Chair concluded that further reflection was needed on the issue and suggested that the Working Group might revert to the matter in connection with the issue concerning the entitlement to file an application under Article 5(2).  
The content of Article 2(2) and Article 5(4) concerning trans-border geographical areas of origin
 AUTONUM  
With respect to geographical indications and appellations of origin from trans-border geographical areas, the Delegation of Hungary reiterated its strong support for the deletion of the square brackets in Articles 2(2) and 5(4), as it firmly believed that it would be very useful for countries to have the opportunity to submit joint applications for appellations of origin or geographical indications originating in a trans-border geographical area.  
 AUTONUM  
The Delegations of the Czech Republic, the European Union, Portugal, the Republic of Moldova and Slovakia fully supported the deletion of the square brackets in Articles 2(2) 
and 5(4).  
 AUTONUM  
The Delegation of Peru requested additional time to reflect on the issue under consideration.
 AUTONUM  
Noting the overwhelming support for deleting the square brackets in Article 2(2) and Article 5(4), the Chair indicated that his preliminary conclusion would be that the square brackets would be deleted in those provisions.  
 AUTONUM  
When reverting to the issue, the Working Group noted that the Delegation of Peru had withdrawn its reservation, but that the Delegation of Algeria expressed its preference for keeping the brackets in Articles 2(2) and 5(4).  

 AUTONUM  
The Chair concluded that the square brackets in Articles 2(2) and 5(4) would be retained.  
The issue of entitlement to file an application under Article 5(2)

 AUTONUM  
The Secretariat said that Rule 5(4) reflected proposals made by the Delegation of the United States of America at the previous two sessions of the Working Group.  The provision in question would notably allow a Contracting Party to require use of the geographical indication or appellation of origin in order for the geographical indication or the appellation of origin to be protected in its territory.  In addition, a Contracting Party would be allowed to require that an application for registration would have to be signed by the owner or the one entitled to use the appellation of origin or geographical indication.  In that regard, the Secretariat sought clarification from the Delegation of the United States of America on this requirement, as the certifying body owning a certification mark would not be allowed to use the certification mark itself.  In that connection, the Secretariat pointed out that Form MM18 under the Madrid System, concerning declarations of intention to use, contained an explanation on the first page to the effect that the applicant had to declare that he or she was the sole user of the mark.  
 AUTONUM  
The Delegation of the United States of America said that Rule 5(4)(a) reflected how certain elements of the trademark system could be incorporated in the Lisbon System.  The Delegation was of the view that Rule 5(4) introduced flexibility and inclusiveness without undermining those geographical indication systems that do not require use.  Referring to the question raised by the Secretariat as to the wording of the declaration of intention to use that related to a certification mark, the Delegation indicated that the text that the Secretariat had quoted from Madrid Form MM18 required some adaptation in respect of certification marks.  The Delegation would provide the Secretariat with the wording that applied under its national law.  
 AUTONUM  
The Delegations of the Czech Republic, the European Union, France, Hungary and Italy expressed their preference for keeping Rule 5(4) between brackets, for the time being.

 AUTONUM  
The Delegation of Australia supported the intervention made by the Delegation of the United States of America.  
 AUTONUM  
In light of the statements made, the Chair concluded that Rule 5(4) would remain between square brackets.  He underlined the arguments put forward in support of the introduction of Rule 5(4), namely that such provision would provide the necessary flexibility without undermining geographical indications protection systems that do not have use requirements.

The issue as to whether Rule 5(3) should be optional or mandatory
 AUTONUM  
The Delegation of the Republic of Moldova was of the view that Rule 5(3) should remain optional, since the link with the geographical environment would already have been verified by the Contracting Party of Origin.  
 AUTONUM  
The Delegation of the Russian Federation was of the view that the declaration-based approach in respect of Rule 5(3), as reflected in Note R5.04, should be taken up in the text of Rule 5(3).  
 AUTONUM  
The Delegation of the European Union recalled that, under the relevant EU legislation, the information about the link between a product and its geographical origin was considered crucial and therefore made mandatory, in order to determine whether the criteria for obtaining an appellation of origin or a geographical indication were met.  The Delegation was, therefore, in favor of the mandatory character of Rule 5(3).  
 AUTONUM  
The Representative of oriGIn wished to provide a pragmatic approach to the issue.  In that regard, he recalled that under the overall structure of the Lisbon Agreement the Contracting Parties could refuse to recognize the effects of an international registration on their national territory on various grounds, notably if they consider that the appellation of origin for which protection is sought does not meet the definition provided under the Lisbon Agreement.  Therefore, it would be in the interest of Contracting Parties to provide sufficient information about the very nature of the geographical indication or appellation of origin for which protection is sought, in order to increase the chances of obtaining protection.  Rule 5(3) should be seen as an opportunity for Contracting Parties and national producers to secure protection in as many Contracting Parties as possible, irrespective of its mandatory or optional character.  
 AUTONUM  
In view of the statements made, the Chair concluded that item (xviii) remained a pending issue.  However, there were now three Options on the table, namely whether Rule 5(3) should be an optional or mandatory provision or whether it should follow a declaration-based approach similar to the one contained in Rule 5(4), as suggested in Note R5.04 of document LI/WG/DEV/10/5.  In that regard, he indicated that the relevant contents of Note R5.04 would be included as a third Option in Rule 5(3) of the revised version of the draft Regulations that would be submitted to the Diplomatic Conference.  
The issue of the inclusion of Rule 5(4) permitting a Contracting Party to require a declaration of intention to use in respect of a registered appellation of origin or a registered geographical indication

 AUTONUM  
The Chair said that Rule 5(4) had already been dealt with under item (iv).  As a result, Rule 5(4) would remain in square brackets.
The issue of promoting transparency under Rule 5(5)(ii)
 AUTONUM  
The Delegation of the United States of America reiterated its view that, if a statement to the effect that protection was not claimed for certain elements in the basic protection instrument in the Contracting Party of Origin, such statement would also have to be included as a mandatory element in the international application under Rule 5(2) and recorded in the International Register.  From the Delegation’s point of view, such a requirement would be necessary in order to provide notice to third parties about the appropriate scope of protection to be given to the individual elements of a compound geographical indication.  The Delegation added that footnote 2 to Article 11 attempted to make it clear that generic terms within a compound geographical indication should not be protected in other Contracting Parties either.  In the interest of transparency and fairness, the Delegation was of the view that 
sub-paragraph (ii) of Rule 5(5) should be made mandatory.
 AUTONUM  
The Delegation of Italy was of the view that Rule 5(5)(ii) should remain optional.

 AUTONUM  
The Delegation of Australia pointed out that, even though Australia did not require the provision of such information under its national trademark system, the Delegation was nonetheless of the view that the provision of such information would increase the transparency of the system for third parties and users of the system at large.  The Delegation therefore shared the views expressed by the Delegation of the United States of America.  
 AUTONUM  
The Chair indicated that the idea would be that, if in the registration or other 
protection-granting instrument in the Contracting Party of Origin protection was not granted in respect of certain elements of the appellation of origin or the geographical indication in question, then such limitation of the protection in respect of certain terms should be indicated in the application under Rule 5.  In such case, the indication of the limitation of the protection would be mandatory, although this would not mean that it would be mandatory to have such limitations on the protection of the appellation of origin or the geographical indication in the jurisdiction concerned.  In other words, it would be left to the Contracting Parties to decide whether protection would be granted or not in respect of those elements of the appellation of origin or the geographical indication in respect of which protection had not been granted in the Contracting Party of Origin.
 AUTONUM  
The Representative of CEIPI expressed the view that the way, in which Rule 5(5)(ii) was presented, was not entirely correct, because the issue at stake was whether the inclusion of the statement in the application form should be obligatory under certain circumstances or whether it should be maintained as a simple option to include such a statement.  He therefore suggested re-drafting the provision that would be submitted to the Diplomatic Conference, so as to have an Option A that would refer to the obligation to provide the statement in certain circumstances, but also an Option B that would leave the statement as an optional part of the application.  
 AUTONUM  
The Secretariat pointed out that the question remained as to how the Secretariat would be able to know whether such an exception to the protection was specified in the instrument by which protection was granted in the Contracting Party of Origin.  A copy of that instrument did not necessarily have to be attached to the application and, even if a copy was attached, the text might not always be in a working language of the International Bureau.  Perhaps, a possible way to solve the issue might be to include in the application form a box which would require the Contracting Party of Origin to indicate whether or not such an exception to protection was contained in the protection-granting instrument in the Contracting Party of Origin and, if this was the case, to specify the exception.  
 AUTONUM  
The Chair recalled that the Secretariat had proposed to make mandatory the indication whether or not in the Contracting Party of Origin protection was not granted for certain elements of the appellation of origin or the geographical indication.  If such elements were specified when protection was granted in the Contracting Party of Origin, then the relevant details should be taken up in the international registration as well but they would not be translated by the International Bureau.

 AUTONUM  
The Delegation of the European Union expressed its preference for an optional provision, allowing the Contracting Party of Origin to make a declaration clarifying that certain elements contained in a denomination or indication were considered to be generic.  When such elements had been specified in the registration or other instrument by virtue of which protection was granted in respect of the appellation of origin or geographical indication, it was in the interest of the Contracting Party of Origin to clarify this in the international registration as well, in order to avoid future problems.  When in 1996 the European Union had granted protection to 320 denominations of its member States, it had been specified in respect of a number of these denominations that some terms contained in these denominations were not part of the object of protection.  For instance, in respect of the denomination “Camembert de Normandie”, it was specified that protection was not claimed for the term “Camembert”.  The same applied in respect of the term “Gouda”, which is not protected as such either.  However, such clarification did not appear in respect of all unprotected terms.  For example, in the case of a French geographical indication for “crème fraiche fluide” from a given place, obviously the geographical indication as a whole would be protected, but the word "cream", "fresh" and "fluid" would not be protected.  In theory, if the proposed mandatory rule were to be applied by the letter, it would be necessary to specify that the words "cream", "fresh" and "fluid" were not protected.  These were common words taken from the dictionary and were only contained in the geographical indication because the geographical name alone would not be sufficient.  Nonetheless, although in respect of the appellation of origin “Grana Padano” the term "Grana" refers to the granular aspect of this cheese, the European Court of Justice has confirmed that the term "Grana" refers to "Grana Padano cheese" and is, consequently, part of the object of the protection of the appellation of origin “Grana Padano”.  The Delegation considered it useful to provide such information in an international registration, so as to avoid refusals in case there was a potential problem.  However, it would not be appropriate to conclude from the simple fat that no exception was specified in the protection-granting instrument in the Contracting Party of Origin, and as a result neither in the international registration, a contrario that the use of each term contained in the appellation of origin or geographical indication in question was part of the object of protection.  
 AUTONUM  
The Chair said that the requirement to indicate, in the international application, the existence of an element that was not part of the object of protection would only apply in case the relevant national or regional registration, or other protection-granting instrument, in the Contracting Party of Origin explicitly specified that a certain element was not protected.  
 AUTONUM  
The Delegation of the European Union said that if the legislation of a Contracting Party of Origin clearly stated that a term included in the compound designation was not protected per se, then, of course there should be a duty to indicate this in the box.  This was not a problem at all.  The problem could, perhaps, better be illustrated by the compound designation “Epoisses de Bourgogne”.  At first sight, it seemed that, as France had asked for the protection of “Epoisses de Bourgogne” without any reference to a possible non-protection of the term “Epoisses”, the term “Epoisses” as such was protected as well.  The Court of Justice, however, had stated that, in order to assess whether “Epoisses” was protected or not, a full evaluation should be conducted under the authority of a national court.  Therefore, if this example were to be taken as a template, France would apply for the international registration "Epoisses de Bourgogne" and would not indicate in the international application that the term “epoisses” as such was not protected.  This would, however, not necessarily mean that the term “epoisses” was protected in the Contracting Party of Origin or not.  

 AUTONUM  
The Chair said that this concern was not solved by an optional provision either.  
 AUTONUM  
The Delegation of the European Union expressed its preference for the optional provision.  If the Contracting Party of Origin omitted to clarify the non-protection of a given term, another Contracting Party could consider this as a subsequent ground for invalidation of the effects of the international registration, in whole or in part.  
 AUTONUM  
The Chair concluded that Rule 5(5) would have two Options.  Option A, suggested by the Secretariat and supported by several delegations, would require to indicate in the application form whether or not protection was claimed for certain elements if so specified in the instrument granting protection in the Contracting Party of Origin.  If this Option A were to be adopted, then the possibility to modify such an indication subsequently should be provided for as well.  Option B, as supported by the Delegation of the European Union, would provide for an optional statement. 

GROUP B:  PENDING ISSUES CONCERNING THE SCOPE OF PROTECTION
The various Options in respect of Article 11(1)(a) and Article 11(3)
 AUTONUM  
As regards Article 11(1)(a), the Delegation of Italy expressed its preference for Option A while indicating that the brackets around the term “evocation” should be removed and that the term “usurpation” should be replaced by “misuse”.  Regarding Article 11(3), the Delegation expressed a preference for Option C while rejecting Option D.  
 AUTONUM  
Regarding Article 11(1)(a), the Delegation of the Republic of Moldova expressed support for Option B, which was both clear and perfectly in line with the TRIPS Agreement.  The Delegation nonetheless suggested that the term ‘and’ be replaced by “or” in the last sentence, so that the text would read “or is likely to damage the interests of the beneficiaries”, as the interest of such beneficiaries could be damaged even if the use referred to in Option B would not suggest a connection between the goods and the beneficiaries.  
 AUTONUM  
The Delegation of Hungary shared the views expressed by the Delegation of Italy with regard to Article 11(1)(a).  As regards Article 11(3), the Delegation reserved its position.  
 AUTONUM  
The Delegation of Georgia also expressed support for Option A of Article 11(1)(a) and the deletion of the brackets around the term “evocation”.  
 AUTONUM  
The Delegation of Portugal expressed its preference for Option A of Article 11(1)(a) and reserved its position with regard to Article 11(3).  
 AUTONUM  
The Delegation of France also supported Option A of Article 11(1)(a) and deletion of the square brackets around the term “evocation”.  As regards the suggestion made by the Delegation of Italy to replace the word “usurpation” by “misuse”, the Delegation indicated that the equivalent of “misuse” in French was "usurpation".  As regards Article 11(3), the Delegation had a preference for Option A, but might also support Option C, depending on the views of other delegations.  Option D would represent a step backwards when compared with the current Lisbon Agreement.  
 AUTONUM  
The Delegation of Australia wished to clarify that its proposal, as contained in Option B of Article 11(1)(a), would only apply in relation to goods of a different kind and would not impact item (i) of Article 11(1)(a) at all.  Option B only sought to replace paragraphs (ii) and (iii) of Article 11(1)(a) in an effort to provide simplicity and clarity.  The Delegation went on to say that, while it certainly appreciated the flexibility that had been shown by the Working Group through the inclusion of an alternative to the proposed scope of protection in respect of goods of a different kind, it would be easier to have an inclusive universal standard rather than a standard that would be unfamiliar to many countries.  Moreover, an inclusive universal standard would have the advantage that users and third parties would not have to seek clarification from Contracting Parties that may have made declarations in relation to the scope of protection.  The Delegation was confident that a universal standard would be possible and that it would be preferable to an exception regime.  
 AUTONUM  
The Delegation of Switzerland supported Option A of Article 11(1)(a).  As regards 
Article 11(3), the Delegation was of the view that Options B and D would considerably weaken the current scope of protection under the Lisbon Agreement.  
 AUTONUM  
The Delegation of the Republic of Korea said that it could not support Option A of 
Article 11(1)(a), as it went beyond the level of protection provided under other international treaties.  In particular, Article 23 of the TRIPS Agreement provided for such a high level of protection only in respect of wines and spirits.  
 AUTONUM  
The Delegation of the European Union expressed its preference for Option A of 
Article 11(1)(a), subject to the replacement of the term “usurpation” by “misuse” and the deletion of the brackets around the term “evocation”, as had been suggested by the Delegation of Italy.  As regards Article 11(3), the Delegation preferred Option A, but was ready to consider Option C as a possible alternative.  The Delegation did not regard Options B and D as acceptable solutions.  
 AUTONUM  
The Delegation of Iran (Islamic Republic of) expressed its preference for Option A of Article 11(1)(a).  As regards Article 11(3), the Delegation agreed with other delegations that Options B and D would considerably weaken the principles and objectives of the Lisbon Agreement.  Hence, the Delegation expressed its preference for Option A of Article 11(3), but was ready to consider Option C as an alternative solution.  
 AUTONUM  
The Delegation of the United States of America expressed great concern about the presumption of confusion or the presumption of misleading use under Article 11(1)(a)(i), in the absence of any requirement of use.  The Delegation was of the view that it would be extremely difficult to claim a presumption of misleading use or a presumption of confusion when the registered geographical indication would not even be in use in a given territory.  Hence, the Delegation expressed support for Option B of Article 11(1)(a), even though it would prefer the text of that Option to relate to Article 11(1)(a)(i) as well.  The Delegation further reserved its position as regards Article 11(3), pending the outcome of the discussions on the various provisions concerning requirements of use.  In light of the vague infringement standards contained in Article 11(1), the Delegation proposed the addition of a second sentence in footnote 2 to Article 11 that would read as follows:  “For greater certainty, a refusal or invalidation of a trademark or a finding of infringement in the Contracting Parties under the terms of Article 11 cannot be based on the component that has a generic character”.  When unclear infringement standards for geographical indications were applied, there was a need to limit the unclear effects of applying a vague “imitation” or “evocation” standard of infringement, for in the Delegation’s view a geographical indication could not be found to be infringed by use of a single component of that geographical indication, if that component had a generic character in the territory of a given Contracting Party.  
 AUTONUM  
The Representative of oriGIn recalled that the objective of an International Register for geographical indications and appellations of origin would be to provide legal certainty to producers and the private sector at large.  In that regard, he recalled that misappropriations represented a major problem for producer associations worldwide and that the registration of their appellations or geographical indications in every single jurisdiction to which their products would be exported would be extremely difficult and costly.  As regards Article 11(3) and the need for greater flexibility to make the system more attractive to a greater number of States, oriGIn was of the view that, at the end of the day, such flexibility should be limited and should not be detrimental to other imperatives, such as the legal certainty and predictability that an association of producers could reasonably expect from an international registration system.  As regards the use of the notion of incompatibility in Options A to D of Article 11(3), he expressed the view that there was no such thing as the “incompatibility” of the trademark system.  A trademark system could also provide a high level of protection in respect of a geographical indication, provided that some adjustments were made.  He, therefore, suggested the deletion of any reference to compatibility or incompatibility from the text.  
 AUTONUM  
The Representative of INTA reiterated its concerns about the terminology used in 
Option A of Article 11(1)(a), and more specifically about the use of terms such as “usurpation, imitation or evocation”.  The lack of clarity of those concepts only brought confusion with regard to the relationship between trademarks and geographical indications.  In contrast, she was of the view that Option B constituted a step in a more positive direction towards greater inclusiveness.  However, as the Representative of INTA was not sure whether the elements of Option B were the most appropriate ones for all types of cases, she suggested that the text be further refined.  In particular, she was of the view that to simply mirror the content of 
Article 16.3 of the TRIPS Agreement might not be appropriate for all cases.  As in the case of trademarks, there could be highly reputed geographical indications known everywhere and also less known geographical indications.  This would have an impact on the scope of protection itself.  Therefore, she suggested bringing the text of Option B closer in line with the classical trademark law concepts of likelihood of confusion and the special protection for 
well-known trademarks.  As regards Article 11(3), she expressed a preference for Option D.  Lastly, she supported the text suggested by the Delegation of the United States of America in respect of footnote 2 to Article 11.  
 AUTONUM  
In light of the discussions, the Chair indicated that it had become evident that Options A and B of Article 11(1)(a) would remain in the text.  As regards Option A, the word “usurpation” would be replaced by “misuse” and the square brackets around the term “evocation” would be deleted, following the various requests made to that effect by several delegations.  Concerns had been expressed by other delegations about the use of those terms.  Option B of 
Article 11(1)(a) had also received support, although some delegations had indicated that the text had to be further refined.  As regards Article 11(3), he was under the impression that no one had expressed support for Option B.  
 AUTONUM  
The Delegation of Australia reserved its position on the Options of Article 11(3), while indicating a slight preference for Option B.  
 AUTONUM  
The Delegation of Peru maintained its reservation with regard to the use of the term “evocation” and requested that the term be kept between square brackets.  
 AUTONUM  
Following a request for clarification, the Delegation of Peru indicated that it still had to hold internal consultations in relation to the various Options of Article 11(1)(a).  However, what was already clear was that any reference to “evocation” would not be supported by the Delegation of Peru, because that concept was not familiar under the Andean Community legislation and the Peruvian legislation.  
 AUTONUM  
Summarizing the discussions, the Chair reiterated that some delegations supported Option A of Article 11(1)(a), while other delegations favored Option B.  He went on to say that he had duly noted all the concerns expressed about the vagueness of the terms “usurpation, imitation or evocation” used in Option A.  The brackets around the term “evocation” would be removed in the revised version of the text.  In that regard, the Chair added that the concerns expressed by the Delegation of Peru had been duly noted and that his conclusion in respect of Option A might change, if the Delegation of Peru would eventually indicate its preference for Option A.  As regards Article 11(3), the Options A to D would remain on the table for the time being, in particular as a number of delegations had reserved their position in that regard.  He also noted that those delegations which had found Options B and D unacceptable had a clear preference for Option A but would nonetheless be ready to further consider Option C.  The Chair further recalled the drafting suggestions that had been made in respect of Article 11(3).  As regards footnote 2 to Article 11, a second sentence would be added as had been suggested by the Delegation of the United States of America.  Footnote 2 would remain in square brackets.  
 AUTONUM  
The Representative of oriGIn clarified that his suggestion to remove any reference to “compatibility” from Options A to D of Article 11(3) had to be read in conjunction with his other suggestion that the flexibility provided to Contracting Parties should be limited as regards the level of protection, for purposes of achieving greater legal certainty.  
 AUTONUM  
The Delegation of the United States of America was of the view that it would make sense to remove the requirement of ‘compatibility’ from the text, so as to give more flexibility in that regard to the Contracting Parties.  
 AUTONUM  
The Chair indicated that the amended text of Option A of Article 11(3) would read as follows:  “Any State or intergovernmental organization may declare, when depositing its instrument of ratification or accession, that it shall, instead of the protection stipulated in paragraph (1)(a)(iii), extend to the registered appellation of origin or the registered geographical indication protection against any use thereof in respect of goods that are not of the same kind as those to which the appellation of origin or the geographical indication applies, if such use would indicate or suggest a connection between those goods and the beneficiaries, and is likely to damage the interests of the beneficiaries”.  Options B to D would be amended accordingly.  
The issue of the Draft Agreed Statement contained in footnote 1 to Article 11 and provisions relating to the same issue
 AUTONUM  
The Delegation of Peru pointed out that Article 11 was a fundamental provision of the draft Revised Lisbon Agreement and constituted the very essence of the objectives that the Lisbon Agreement sought to achieve.  In that regard, the delegation reiterated its long-standing position that footnote 1 should be deleted from the draft Revised Lisbon Agreement.  In addition to the aspects the Delegation had already referred to on previous occasions, the Delegation was of the view that the text of footnote 1 was redundant, in view of Article 6.  Moreover, the possibility envisaged in the footnote was not contained in the legislation of the Andean Community, and, as it was not contained in the Lisbon Agreement itself, the text of footnote 1 would compromise the effectiveness of the Lisbon System.  The Delegation further recalled that, when Peru had ratified the Lisbon Agreement, it had done so with a firm commitment to the exclusive protection that would be afforded to appellations of origin and to the rigorous measures that would be taken to protect appellations of origin in the other Contracting Parties.  The Delegation was of the view that footnote 1 would affect the legal certainty that could reasonably be expected in that regard.  The Delegation’s request for the deletion of footnote 1 also applied to all corresponding provisions in the draft Revised Lisbon Agreement and the Regulations.  
 AUTONUM  
The Delegation of Chile recalled its long-standing support for the incorporation in the final draft of footnote 1 to Article 11, which had initially been proposed as a stand-alone provision in the draft Revised Lisbon Agreement itself, but which had later been relegated to a footnote between square brackets.  The practice referred to in the footnote was of major importance for Chile, in trade and economic terms.  Moreover, as explained by the Secretariat at the seventh session of the Working Group, the practice described in footnote 1 was not unknown to the members of the Lisbon Union.  On the contrary, it was a practice implemented in the past under the Lisbon System, with practical and legal consequences not only for the members of the Lisbon Union but also for WIPO members at large.  The proposed “Draft Agreed Statement” in footnote 1 simply sought to take stock of an existing practice, thus affording legal certainty to WIPO Member States at large.  The Delegation, therefore, requested that footnote 1 to Article 11 be maintained in the draft Revised Lisbon Agreement.  
 AUTONUM  
The Delegation of Italy was of the view that the deletion of footnote 1 to Article 11 from the draft Revised Lisbon Agreement would not mean that the practice that had been implemented in the past in the context of the Lisbon Agreement could not continue in the context of the Revised Lisbon Agreement.  The Delegation further recalled that there were provisions in the TRIPS Agreement dealing with the matter.  
 AUTONUM  
The Chair concluded that the text of footnote 1 to Article 11 would remain between square brackets.  
The content of Article 12 concerning protection against acquiring a generic character
 AUTONUM  
The Delegation of France expressed the view that the Working Group should go back to the spirit of the Lisbon Agreement.  The Delegation favored a simplified drafting and suggested the deletion of all bracketed parts.  The way the bracketed phrase at the end of the provision was drafted, it did not add anything to what preceded it.  
 AUTONUM  
The Chair said that the text proposed by the Delegation of France would read as follows:  “Subject to the provisions of this Act, registered appellations of origin and registered geographical indications cannot become generic as long as the appellation of origin or the geographical indication is protected in the Contracting Party of Origin”.  
 AUTONUM  
The Delegation of the United States of America anticipated serious difficulties with the implementation of Article 12.  In particular, the Delegation could foresee the possibility of having a long dormant foreign geographical indication suddenly popping up in a territory to create havoc with a developing domestic industry.  The Delegation referred to such dormant appellations of origin or geographical indications as “submarine” geographical indications, comparable to submarine patents, i.e. pending patent applications that remained unpublished for a long time, but which suddenly appeared for purposes of being asserted against those who would have already commercialized a similar invention in the same field of industry.  The Delegation went on to say that if a national system would have no requirement of use, maintenance or enforcement, local industries would not likely be on notice about a claim of right by a foreign geographical indication holder and might, therefore, start using that foreign geographical indication as a generic term.  Suddenly, many years later, the owner of the foreign geographical indication might appear and demand administrative enforcement, with the possible consequence that the local industries would be crushed by their own Government.  The Delegation was of the view that Article 12 could therefore lead to an extremely problematic situation which could be easily avoided by putting some responsibility on the geographical indication owner to maintain his or her private property rights wherever they wished to be able to protect them.  In any event, since delegations were invited to express their preference with respect to the text of Article 12 under consideration, the Delegation expressed its preference for the bracketed text which read “cannot be considered to have become generic”.  In addition, the Delegation was of the view that the brackets around “the denomination constituting” and “the indication constituting” should be retained as well as those around the last sentence which read “and national or regional law requirements in the Contracting Party concerned regarding use, maintenance and renewal are met”.  
 AUTONUM  
The Delegations of the Czech Republic, Georgia, Italy, Portugal and the Republic of Moldova supported the text proposed by the Delegation of France.  
 AUTONUM  
The Delegation of Australia and the Republic of Korea supported the addition to 
Article 12 that had been proposed by the Delegation of the United States of America at the previous session of the Working Group, namely the addition of the phrase “and national or regional law requirements in the Contracting Party concerned regarding use, maintenance and renewal are met”.  
 AUTONUM  
The Delegation of the European Union said that, upon reaching the conclusion that a denomination or indication deserved protection as an appellation of origin or geographical indication, there would be no reason why such term should subsequently be considered generic.  Only if the protection granted in respect of the denomination or indication would no longer be provided in the Contracting Party of Origin, for whatever reason, there might be reason to believe that such term had become generic in the Contracting Party of Origin.  
 AUTONUM  
The Representative of CEIPI requested clarification from the Delegation of the United States of America, as he failed to understand the comparison with submarine patent applications.  Unpublished patent applications were called “submarines” because they had never emerged from the sea to the surface.  However, the issue under consideration concerned registered appellations of origin and geographical indications that had emerged to the surface and that had been recorded in the International Register.  He also sought clarification as to the utility of keeping the expressions “the denomination constituting” and “the indication constituting”.  

 AUTONUM  
The Secretariat referred to Note 12.05 in document LI/WG/DEV/10/4, which explained that the phrases “the denomination constituting” and “the indication constituting” had been put between square brackets following a request made at the previous session.  The Delegations that had requested that these phrases be retained had argued that the phrases referred to the factual use of the denomination or indication.  In other words, it was not the appellation of origin or geographical indication as such that was used but the term that constituted the appellation of origin or the geographical indication.  The Secretariat further pointed out that the Note also referred to Article 6 of the current Lisbon Agreement, which did not use the term “appellation of origin” but only the term “appellation”.  
 AUTONUM  
The Chair said that such difference in terminology could somehow be compared to the trademark law terminology which distinguished between a sign and a trademark.  In other words, “sign” was comparable with denomination or indication constituting the appellation of origin or the geographical indication, while “trademark” was comparable with appellation of origin or geographical indication.  
 AUTONUM  
The Delegation of the United States of America explained that, regarding the analogy with submarine patents, if a Contracting Party did not inform its domestic industries of an appellation of origin or geographical indication registered under the Lisbon System and notified to it, or in the absence of any enforcement action either by the host Government, by the foreign Government or by the Competent Authority of the Contracting Party of Origin, for all intents and purposes, those domestic industries would simply be unaware that the denomination constituting the appellation of origin, or the indication constituting the geographical indication, was protected in their country.  Consequently, they could legitimately believe that the denomination or indication was free for use for their own purposes on the domestic market.  Such belief might not even be challenged for many years until such time as the foreign geographical indication owner would suddenly decide to take action or would ask the foreign Government to take action against that domestic industry.  Use and maintenance requirements would be critical for preventing that type of scenario from happening.  As for the question concerning the use of the expressions “the denomination constituting” or “the indication constituting”, the Delegation agreed with the Chair that those expressions were akin to the term “sign”, as opposed to “trademark”.  
 AUTONUM  
The Chair concluded that, on the basis of the discussion, Article 12 would be revised so as to read as follows:  “Subject to the provisions of this Act, registered appellations of origin and registered geographical indications cannot [be considered to have] become generic as long as [the denomination constituting] the appellation of origin, or [the indication constituting] the geographical indication, is protected in the Contracting Party of Origin [and national or regional law requirements in the Contracting Party concerned regarding use, maintenance and renewal are met.]”  Its title would read:  “Protection Against Becoming Generic”.  In the corresponding footnote, the bracketed phrase “have a generic character” would be deleted.  

The content of Article 13(1) concerning safeguards in respect of prior trademark rights

 AUTONUM  
The Delegation of France expressed support for Option A, which in its view provided the best balance between the legitimate interests of the owner of the trademark and those of the beneficiaries of the rights in respect of an appellation of origin or a geographical indication.  As regards the two alternative square bracketed parts in Option A, the Delegation did not have a particular preference for one over the other, while adding that the phrase ‘taking into account’ might perhaps better reflect what should be examined.  
 AUTONUM  
The Delegation of Italy also expressed support for Option A, which it saw as a balanced compromise between appellations of origin, geographical indications and trademark interests.  The Delegation expressed its preference for the phrase “taking into account”.  
 AUTONUM  
The Delegation of Hungary also favored Option A and the phrase “taking into account”, which might accommodate more scenarios than the stricter phrase “provided that”.  
 AUTONUM  
The Delegations of the Czech Republic, Iran (Islamic Republic of) and Portugal also expressed their preference for Option A and for the deletion of the phrases “provided that” and “are taken into account”.  
 AUTONUM  
The Delegation of the United States of America expressed its support for Option B, which in its view was the only option that appropriately respected national sovereignty as well as the international precedent from the WTO on the issue of conflicts between trademarks and geographical indications.  Option A represented the creation of new international law on the subject of how Lisbon Contracting Parties should handle such conflicts.  That was all the more alarming since Option A did not accurately reflect the existing internationally accepted treatment of prior rights under the provisions of the TRIPS Agreement, nor did it reflect the WTO Panel Report on the issue of conflicts between trademarks and geographical indications.  Article 24.5 of the TRIPS Agreement was inapplicable in that regard.  Consequently, a provision using elements of Article 24.5 would provide wrong guidance to prospective Contracting Parties on how to implement both the TRIPS Agreement and the Revised Lisbon Agreement.  Moreover, Option A used elements of Article 17 of the TRIPS Agreement in a confusing way.  Creating new international law on the possibility of coexistence of two conflicting identifiers in the same market for the same products in front of the same consumers unnecessarily impinges on the national sovereignty of prospective Contracting Parties.  Upon recalling that coexistence was not the rule but only an exception to the rule, the Delegation expressed the view that treating coexistence as the rule by specifically enshrining it into an international agreement took away the ability of Contracting Parties to determine how best to regulate their own market and protect their own consumers from the confusion that would result from two conflicting identifiers for the same goods on their supermarket shelves.  The Delegation was of the view that, if Contracting Parties wished to allow their consumers to be confused by a foreign geographical indication over a prior domestically held trademark, they were certainly free to do so, but such a decision had to be made on the basis of their own national law and should not be dictated by a rule under the Revised Lisbon Agreement.  
 AUTONUM  
The Delegation of Australia also supported Option B and reiterated that, even though the coexistence of a later claimed geographical indication with earlier trademark rights would be possible, it should not be a default position by any means.  In that regard, the Delegation recalled that, in order for such coexistence to occur, Article 17 of the TRIPS Agreement required that the legitimate interests of the holder of the earlier trademark right and third parties be taken into account.  The WTO Panel, to which the Delegation of the United States of America had referred, had confirmed that Article 24.5 of the TRIPS Agreement did not provide authority to limit the trademark rights conferred by Article 16 of the TRIPS Agreement.  As indicated in paragraph 7.625 of the Panel’s Report:  “Therefore, the Panel concludes that, under Article 16.1 of the TRIPS Agreement, Members are required to make available to trademark owners a right against certain uses, including uses as a geographical indication.  […]  Article 24.5 of the TRIPS Agreement is inapplicable and does not provide authority to limit that right.”  In relation to the relevance of Article 17 of the TRIPS Agreement, the Delegation noted that the object of discussion in the Working Group was an international filing system, which is quite different from the situation addressed by the WTO Panel.  The Panel had addressed circumstances and regulations that applied in the European Union.  Therefore, its relevance across international borders, where regulations and circumstances could greatly differ, was highly arguable.  Option B would not prevent coexistence of an earlier geographical indication with a later trademark, but would ensure that earlier trademark rights would be respected appropriately.  
 AUTONUM  
The Delegation of the European Union supported Option A.  The Delegation failed to understand how the contents of Option A could be seen as an infringement of national sovereignty, as the Revised Lisbon Agreement would be an international treaty to which States would be free to accede or not.  Moreover, the proposed wording of Option A did not preclude Contracting Parties from not applying the coexistence principle.  In other words, under the proposed text, the Contracting Party would still be able to refuse protection of an appellation of origin or a geographical indication that would be in conflict with an existing prior trademark.  As regards the brackets in Option A, for the sake of simplicity and flexibility, the Delegation could support the phrase “taking into account” instead of “provided that’ as well as the deletion of the phrase ‘are taken into account”.
 AUTONUM  
The Delegation of Peru recalled that under its national legislation it would not be possible to recognize a trademark right, or a right to use the trademark, only on the basis of use.  The Delegation expressed its preliminary support for Option B, but sought clarification of the meaning of the phrase “shall be subject to the rights”.  
 AUTONUM  
The Delegation of Chile expressed a preference for Option B which was based on the TRIPS Agreement and which established as a general rule the “first in time, first in right” principle, and provided for coexistence as an exception.  
 AUTONUM  
The Delegation of the Republic of Korea also supported Option B which appeared to be in line with the TRIPS Agreement.  The wording of Option A was too subjective and unclear for purposes of determining what would constitute misleading use of the sign.  
 AUTONUM  
The Representative of INTA supported Option B and shared the views expressed by the Delegations of the United States of America, Australia and the Republic of Korea.  The Representative of INTA supported the principle of “first in time, first in right” as a general principle for the relationship between trademarks and geographical indications and was, therefore, against any assumption that there might be a general rule of coexistence.  Moreover, she indicated that it was her understanding that in the WTO Panel Report referred to by other delegations, the proposition that there would be a general rule of coexistence under the TRIPS Agreement had been rejected, even though the specific European Union regime that provided for coexistence had been held compatible with the TRIPS Agreement.  She reiterated INTA’s concerns about the second part of Option A and suggested deleting all text starting with “taking into account”.  The reference to the legitimate rights of the beneficiaries was inappropriate in a context where the right of a prior trademark to continued existence was at stake.  The same applied in respect of the reference to misleading use.  
 AUTONUM  
The Representative of oriGIn expressed its preference for Option A.  He pointed out that, in practice, the possibility of coexistence had proved to be a useful solution in many cases where a geographical indication had been in conflict with a prior trademark.  He further recalled that under the current Lisbon Agreement the Contracting Parties could refuse the protection to a geographical indication or an appellation of origin on the basis of a prior trademark right.  With that in mind, it became obvious that Option A would not set coexistence as the rule.  

 AUTONUM  
The Representative of MARQUES indicated that the coexistence of geographical indications and trademarks was not a foreign concept to its members.  She hoped that the concerns expressed by the Delegation of the United States of America with regard to 
Article 13(1) did not also relate to Article 11(3), as amended at the present session.  

 AUTONUM  
The Chair concluded that, although positions had been usefully clarified further, both Option A and Option B would be kept in the text.  As regards Option A, he indicated that the bracketed phrases “provided that” and “are taken into account” would be deleted.  Option B would remain unchanged.  He also referred to Note 13.03, which reads:  “The phrase at the beginning of Article 13(1), reading “Without prejudice to Articles 15 and 19”, clarifies that Article 13(1) would apply if and when a Contracting Party does not submit a declaration of refusal on the basis of the existence of a prior trademark and as long as it does not invalidate the effects of the international registration on the basis of the prior trademark”.  

The issues as to whether Article 13(2) to (4) should be kept and whether consequential amendments should be made to Article 17(2) and to footnote 4 relating to that provision
 AUTONUM  
The Delegation of Peru reiterated its position in respect of Article 13(2) and Article 17(2), in view of the issue of coexistence.  
 AUTONUM  
The Delegation of Chile suggested keeping all the provisions that are related to 
footnote 1 to Article 11 in the text that would be submitted to the upcoming Diplomatic Conference.  
 AUTONUM  
The Delegation of the Republic of Moldova expressed its agreement with the wording of Article 13(2) to (4) which, in the interest of transparency, should be kept in the draft Revised Lisbon Agreement.  The Delegation wondered, however, whether the proposed formulation of Article 13(2) adequately reflected the requirement under Article 23(3) of the TRIPS Agreement, that the public should not be misled.  
 AUTONUM  
The Delegations of the Czech Republic, Italy and Mexico were of the view that 
Article 13(2) was not essential and therefore suggested that it be removed from the text.  
 AUTONUM  
The Delegation of the European Union expressed the view that the current wording of Article 13(2) was acceptable.  However, recognizing the problems that the provision might cause to some delegations, the Delegation could go along with the suggestion to delete 
Article 13(2).  
 AUTONUM  
The Chair said that the deletion of Article 13(2) would mean that Contracting Parties could deal with the issue of conflicting appellations of origin and geographical indications within their own legal system and in accordance with their international obligations.  
 AUTONUM  
The Delegation of Italy expressed its preference for removing the square brackets from Article 13(2) to (4), on the understanding that the current Article 13(2) would be deleted and that the following paragraphs would be renumbered accordingly.  
 AUTONUM  
The Chair concluded that the Working Group agreed to delete Article 13(2) and to keep Article 13(3) and (4) in the draft Revised Lisbon Agreement, without brackets.  
The content of Article 17 concerning the necessity of a phasing out period
 AUTONUM  
The Secretariat referred to the Notes contained in document LI/WG/DEV/10/4, in particular Note 17.01, which specifies that Article 17(1) is a provision, while being based on Article 5(6) of the current Lisbon Agreement, makes important changes to it.  Article 17(1) specifies, in particular, that the provision will not be applicable with regard to use under any of the rights that are safeguarded under Article 13.  Consequently, in respect of prior use under a prior trademark or another right safeguarded under Article 13, Article 17(1) would not apply.  However, in respect of other prior use, notably use as a generic term prior to international registration of the appellation of origin or geographical indication, Article 17(1) allows each Contracting Party to put in place a transitional period for phasing out that use, if it decides not to issue a declaration of refusal on the basis of such prior use.  The question that has been put to the Working Group is whether such a provision is necessary.  The Secretariat also highlighted the exception mentioned in footnote 2 to Article 11:  if the Contracting Party of Origin allows for the coexistence of a protected appellation of origin or geographical indication and generic use of certain elements of such an appellation of origin or geographical indication, other Contracting Parties would be free to apply that exception as well.  At previous sessions of the Working Group, examples had been mentioned in this regard, such as “Camembert”, which exists in France as a generic term for a particular type of cheese next to the protected appellation of origin “Camembert de Normandie”.  Finally, the Secretariat referred to footnote 3 to Article 12, which explains the meaning of the term “generic” and does so on the basis of Article 24.6 of the TRIPS Agreement.  
 AUTONUM  
The Delegation of Australia said that Article 17(2) was an overreaching and unnecessarily detailed provision for an International Register.  Issues of prejudice to an earlier right as well as the actions of the holder of the earlier right and any negotiations between private parties should be the subject of national law.  Therefore, Article 17(2) should be deleted altogether or, at least, appear in square brackets.
 AUTONUM  
The Chair said that the pending issue referred to in item (xvi) did not relate to 
Article 17(2).  

 AUTONUM  
The Representative of CEIPI said that, in Article 17(2), the phrase “use under a prior right” should read “use under a prior trademark or other right”.  As regards the French version of Article 17(1)(a), he expressed doubts as to whether ”garantie” expressed the same meaning as ‘safeguarded’ in the English version.  
 AUTONUM   The Delegation of the United States of America supported the proposal made by the Delegation of Australia to delete Article 17 and expressed its concerns about a Revised Lisbon Agreement that would give the impression that it would be possible for Contracting Parties to protect a sign that constituted a generic term in their market.  Article 17 gave the wrong impression as to what would constitute eligible subject matter for protection in geographical indication systems.  The Delegation went on to say that reversing the status of generic terms would not be consistent with intellectual property principles, if consumers did not view such term as an identifier of source or origin.  
 AUTONUM  
The Delegation of Hungary said that prior use of a term in a Contracting Party would not necessarily mean that that term was generic in the territory of that Contracting Party.  Moreover, as under the current Lisbon Agreement, a Contracting Party would also under the Revised Lisbon Agreement have the right to refuse to recognize the effects of a new international registration on the ground that the appellation of origin or geographical indication contains a term that is generic in its territory.  
 AUTONUM  
The Delegations of the Czech Republic, the European Union, Georgia, Hungary, Italy, Portugal and Switzerland underlined the importance of Article 17(1) and proposed the deletion of the square brackets.  
 AUTONUM  
The Delegation of Australia reiterated that Article 17(1) was overly prescriptive, intrusive and unnecessary.  Geographical indications and trademarks were prospective and exclusive.  Indeed, from the date of protection, the right holder could exclude others from using the protected term, except where that term was already protected or exceptions applied in respect of its use.  In view of that right to exclude others, it was unnecessary for an international treaty to provide for an optional phasing out period.  This was to be decided by the holder of the right and should not be addressed in such level of detail in an international treaty.  The Delegation did not see any advantage in keeping such a permissive provision in the text.  
 AUTONUM  
The Chair concluded that Article 17(1) would be kept in square brackets, while 
Article 17(2) would be adapted to reflect the outcome of the discussions on Article 13 and would not be put between square brackets.  

 AUTONUM  
The Delegation of Peru expressed a reservation in respect of Article 17(2).  
 AUTONUM  
The Secretariat referred to Notes 17.05 and 17.06and said that Article 17(2) would be important for those Contracting Parties that allow for the coexistence of two rights under their national law.  Contracting Parties that do not allow for such coexistence could simply refuse to recognize the effects of the later right, by deciding that any earlier right that was safeguarded under Article 13 would prevail or by issuing a refusal declaration in respect of the international registration.  In other words, if Peru applied a system of ‘first in time, first in right’, the provision under Article 17(2) would simply not apply.  

 AUTONUM  
The Representative of CEIPI inquired as to what would be the consequences of omitting Article 17(1), and whether Contracting Parties would nevertheless be able to provide for a phasing out procedure or would not have the right to do so.  He was of the view that the Contracting Parties would still have the right to provide for such a phasing out procedure but added that there were, nevertheless, advantages in keeping Article 17(1) in the text.  
Rule 14(2) provided for a limitation with regard to the duration of such a phasing out period.  In addition, Rule 14(1) and (3) provided for a procedure requiring a Contracting Party, that had put in place a phasing out period in respect of a given prior use, to notify the duration and other particulars concerning the phasing out period to the International Bureau, so that these particulars could be recorded in the International register and notified to the Competent Authority of the Contracting Party of Origin, the beneficiaries and other interested parties, as the case may be.  
 AUTONUM  
The Delegation of Peru indicated that, upon further reflection, it could withdraw its reservation in respect of Article 17(2).  

GROUP C:  PENDING ISSUES CONCERNING OTHER PROVISIONS RELATED TO THE LEGAL EFFECTS OF INTERNATIONAL REGISTRATIONS
The question as to whether Article 9(1) should be kept and whether Article 9(2) should be moved to Article 6
 AUTONUM  
The Delegation of the United States of America was of the view that, as indicated in 
Note 9.01 and in paragraph 145 of the Report of the ninth session of the Working Group, the current draft of Article 9 had been modeled on Article 1 of the TRIPS Agreement, as well as on the Madrid Protocol and the Geneva Act of the Hague Agreement, for purposes of indicating the effect that an international registration should have in the territory of a Contracting Party in accordance with the Revised Lisbon Agreement.  The Delegation was of the view that it would be preferable to follow the text of Article 4 of the Madrid Protocol and Article 14 of the Geneva Act of the Hague Agreement more closely, for greater flexibility.  In the Delegation’s view, Article 9 had a different rationale than Article 10 and should be retained in the draft Revised Lisbon Agreement, as it was critical to the text.  
 AUTONUM  
The Delegation of the European Union was of the view that Article 9(1) was redundant, in view of Article 2 and Article 11.  Moreover, Article 10 provided that “Each Contracting Party shall be free to choose the type of legislation under which it establishes the protection stipulated in this Act”.  In any event, if Article 9(1) were to be retained, the Delegation would strongly suggest the deletion of the last part reading “provided that the legislation treats registered appellations of origin as registered geographical indications”, as that phrase might give rise to divergent interpretations and ambiguities.  

 AUTONUM  
The Delegation of Australia supported the statement made by the Delegation of the United States of America.  

 AUTONUM  
The Chair suggested, in view of the statements made, that the square brackets be removed from Article 9 and the final phrase of the provision starting with “provided that” be deleted. 
 AUTONUM  
The Delegation of France expressed the view that Article 9(2) had better be moved to Article 6, so as to bring together all the provisions dealing with international registration.  The Delegation further suggested that Article 9(2)(a) might be simplified by deleting the final part of that subparagraph.  
 AUTONUM  
The Delegations of the European Union and Mexico agreed with the suggestion to move Article 9(2) to Article 6.  
 AUTONUM  
The Representative of CEIPI supported the proposal to transfer Article 9(2) to Article 6 and to simplify the text of Article 9(2)(a), as suggested by the Delegation of France.  
 AUTONUM  
Following some further discussion, the Chair indicated that there appeared to be consensus to move the provision of Article 9(2) to Article 6(5), and to amend Article 9(2)(a), so that the provision would read:  ”Subject to sub-paragraph (b), a registered appellation of origin or geographical indication shall, in each Contracting Party that has not refused protection in accordance with Article 15, or that has sent to the International Bureau a notification of grant of protection in accordance with Article 18, be protected from the date of the international registration.”
The issue as to whether Article 10(2), read in conjunction with Article 15(2), should refer to any other or to more extensive protection
 AUTONUM  
The Chair suggested that the Working Group might wish to prefer the use of the words “any other”, as this phrase had a broader meaning than “more extensive”.  
 AUTONUM  
The Representative of CEIPI pointed out that, if the suggestion from the Chair were followed, the Notes should clearly indicate that ‘any other’ protection should not be understood as referring also to any less extensive protection.  He added that a consequence of the amendment would be that the square brackets in Article 10(2), Article 15(2) and Article 19(4) could be deleted.  
 AUTONUM  
The Chair said that the reference to ‘any other’ protection could not simply be invoked to provide a level of protection that would not meet the substantive requirements of the Revised Lisbon Agreement, because Article 10(2) had to be read in conjunction with Article 10(1), which clearly stated that “the substantive requirements of this Act” had to be met by the Contracting Parties.  Moreover, Article 9(1) required Contracting Parties to protect registered appellations of origin and geographical indications “in accordance with the terms of this Act”, while leaving each Contracting Party free to choose the form of legal protection, in accordance with Article 10(1).  
 AUTONUM  
The Chair concluded that the phrase ‘any other’ be retained in Article 10(2) and that the necessary consequential amendments should be made to Articles 15(2) and 19(4), as well as the Notes.  
The content of Article 16(2) concerning negotiations following a refusal

 AUTONUM  
The Delegation of the United States of America reiterated the request it had made at the previous session of the Working Group that Article 16(2) be deleted.  The provision confuses the difference between trade negotiations, which are appropriately handled by Governments, and decisions over private property rights under national law.  The Lisbon System is a filing system and not a trade agreement.  Notwithstanding the use of the phrase “where appropriate”, the Delegation was of the view that Article 16(2) would suggest that the Government of the Contracting Party of Origin might have standing to intervene in appeals against refusal decisions concerning a geographical indication issued by the examining Office under the national law of another Contracting Party, by proposing negotiations to the Contracting Party in question.  

 AUTONUM  
The Representative of INTA reiterated the position she had expressed at previous sessions of the Working Group and agreed with the Delegation of the United States of America that Article 16(2) be deleted.  Without questioning the fact that countries could always enter into negotiations under the general rules of public international law, she agreed that 
Article 16(2) might send a wrong message, as there would be many situations where negotiations in respect of a refusal would be inappropriate, in particular where the refusal would be based on the existence of prior trademark rights of private parties.  Those rights should not be left at the mercy of negotiations between Contracting Parties.  
 AUTONUM  
The Delegation of Australia also supported the deletion of Article 16(2).  It would be inappropriate for a 21st century treaty on intellectual property to contemplate that Governments would be able to propose negotiations in respect of private property rights.  
 AUTONUM  
The Chair concluded that no support had been expressed in favor of Article 16(2).  He nonetheless indicated that two points might be relevant in that regard.  Article 16(2) started with the words “where appropriate”, which were intended to alleviate the concerns about the cases in which a State would intervene in legal disputes involving private parties.  However, a refusal could also be based on other considerations, such as the preservation of public order in a given Contracting Party.  Further, the current Lisbon Agreement did not prevent Contracting Parties from entering into negotiations, as confirmed by the Records of the Diplomatic Conference in 1958.  Article 16(2) could, therefore, be regarded as a continued practice under the Revised Lisbon Agreement.  Deletion of Article 16(2) would not mean that this practice could not continue.  In other words, negotiations could still be proposed by Contracting Parties.  
 AUTONUM  
The Delegation of the European Union agreed with the Chair that there were cases in which refusals were not related to prior rights.  For example, with regard to a refusal based on Rule 5(3), the possibility to propose negotiations in respect of this refusal might well be appropriate and it was quite possible that, as a result, the refusing Contracting Party might revise its decision.  However, entering into such a negotiation did not depend on Article 16(2).  

 AUTONUM  
The Delegation of the United States of America suggested that, in view of the statements made, Article 16(2) might be redrafted so as to require contracting parties to offer an opportunity for interested parties to appeal or challenge any refusal made by a Contracting Party, without dictating the form in which such appeals or challenges should take place or who should have standing in such procedures.  
 AUTONUM  
The Chair indicated that Article 15(5) already deals with the remedies that should be made available in the case of a refusal.  He wondered whether the concerns of the Delegation of the United States of America could be alleviated by the deletion of the final part of Article 16(2).  Deletion of the reference to interested parties would clarify that Article 16(2) relates to negotiations that could take place between Contracting Parties.  Appeal procedures in respect of a refusal were conducted between the Office of a Contracting Party and the interested parties that were affected by such refusal.  

 AUTONUM  
The Representative of oriGIn expressed the view that, from a practical perspective, the possibility for Contracting Parties to have consultations and to enter into negotiations with respect to the withdrawal of a refusal could be very interesting, especially in cases in which the refusal was not based on a prior right.  

 AUTONUM  
The Representative of CEIPI said that, in his understanding, the absence of Article 16(2) would not prevent negotiations of this kind being launched.  Therefore, Article 16(2) was not essential and might even send a wrong message.  In any event, if the provison were retained, the phrase “Where appropriate,” should not be translated into French by “Le cas échéant”, as was currently the case.  

 AUTONUM  
The Chair said that there were two options.  The first option was to delete Article 16(2), on the understanding that this would not affect the possibility for Contracting Parties to enter into negotiations.  Thus, the practice under the current Lisbon Agreement could continue.  The Notes could reflect this understanding.  The second option was to retain Article 16(2), while deleting the final part of the paragraph and adding a phrase to the effect that the provision would be without prejudice to Article 15(5).  If the second option were chosen, the French version should be adapted, as indicated by the Representative of CEIPI.  

 AUTONUM  
The Delegations of the Czech Republic, the European Union, Italy and the Republic of Moldova as well as the Representative of ABPI expressed their preference for retaining Article 16(2), with the modifications suggested by the Chair.  

 AUTONUM  
The Delegations of Australia, Chile and the United States of America expressed their preference for deleting Article 16(2), on the understanding indicated by the Chair.

 AUTONUM  
The Chair said that, while progress had been made with regard to the wording of 
Article 16(2), the Working Group still had to consider the two options he had outlined.  Consequently, the provision would be retained, in square brackets.  
The issue as to whether Article 19(1) should establish an exhaustive or a non-exhaustive list of grounds for invalidation  
 AUTONUM  
The Representative of CEIPI referred to Note 19.02 concerning Article 19(2) and said that, on the basis of Article 5(2) and (3), there were three scenarios setting out who could file an application.  Under the first scenario, an application is filed by the Competent Authority on behalf of either the beneficiaries or a legal entity as referred to in Article 5(2)(ii).  Under the second scenario, an application is filed by the beneficiaries themselves.  And under the third scenario, an application is filed by a legal entity as referred to in Article 5(2)(ii).  Under Article19(2), the beneficiaries shall be given the possibility of defending their rights against invalidation in all three scenarios, including when the application was filed by a legal entity as referred to in Article 5(2)(ii).  A legal entity as referred to in Article 5(2)(ii) shall be given such possibility in case of the first and third scenarios only.  Article 19(2) does not require such possibility to be given to the Competent Authority in any of the three scenarios.  
 AUTONUM  
As regards Article 19(1), the Delegation of the European Union expressed its preference for Option B.  For reasons of clarity and legal certainty, the Delegation was of the view that, once protection had been granted, it should not be possible to challenge the grant of protection, at any point in time, on the basis of a non-exhaustive list of grounds.  Invalidation should only be possible on the basis of clear, objective and predefined criteria.  Option A was not acceptable, as it left the door open to all sorts of possible grounds for invalidation.  Footnote 5 gave a non-exhaustive list of possible grounds for invalidation, including some that were problematic.  For example, item (vii) of footnote 5 refers to “grounds based on the fact that a term has acquired a generic character”, which was unacceptable as a ground for invalidation.  In this regard, the Delegation referred to the discussion in the Working Group on Article 12.  The generic nature of a term could be advanced as a ground for refusal, if the term was already generic prior to international registration, but the generic nature of a term could not be acquired afterwards.  In addition, item (ii) of footnote 5, which referred to “grounds based on genericness prior to the international registration”, could only be accepted, if such ground was advanced within a specific time-limit.  
 AUTONUM  
As regards Article 19(2), the Delegation of the European Union underlined the fact that, in the case of geographical indications and appellations of origin, the entitlement to use the geographical indication or the appellation of origin did not depend on who had filed the application for registration, but on whoever was producing the product that was the subject of the geographical indication or the appellation of origin, at a place within the geographical area of origin.  Such producers qualified as beneficiaries, as referred to in Article 5(2) and (3) as well as Article 19(2).  Anyone who bought the production facility from such a producer or established its own facility for the production of the product, that is the subject of the geographical indication or the appellation of origin, within the geographical area of origin in accordance with the product specification, would qualify as beneficiary.  
 AUTONUM  
The Delegation of Italy expressed its preference for Option B.  As regards Article 19(2), the Delegation was of the view that the term “beneficiaries” had to be understood as stated in Article 1(xvii).  

 AUTONUM  
The Delegation of Iran (Islamic Republic of) preferred Option A, but after hearing the statements made by the Delegations of the European Union and Italy, could also live with Option B, provided that “morality and public order” would be added as possible grounds for invalidation.  
 AUTONUM  
The Delegation of Chile reiterated its preference for Option A and suggested the addition of the phrase “in accordance with domestic legislation”.  

 AUTONUM  
The Delegation of Australia said that Option A was desirable from the point of view of transparency and the public interest.  Administrative decisions were sometimes made without access to all available information and, moreover, circumstances might change over time.  The Delegation was of the view that Option B presented a list that was more limited than those available under many sui generis regimes for the protection of geographical indications.  Moreover, Option B would exclude countries that protect geographical indications under trademark regimes from joining the Revised Lisbon Agreement.  The Delegation further expressed the view that Article 19(2) should assuage some of the concerns expressed by delegations with regard to Option A.  
 AUTONUM  
The Delegation of Switzerland reiterated its preference for Option B.  

 AUTONUM  
The Representative of INTA expressed its support for Option A.  It would be excessive to draw the conclusion from an administrative silence, that permanent protection should be given even when the requirements for protection were not fulfilled.  The Competent Authority may not have had the necessary information or the resources necessary to comprehensively assess, within the one year period, whether protection should granted in respect of a given geographical indication or appellation of origin.  Moreover, in case wrong information had been provided, there should be a possibility to correct the situation.  Not allowing for such corrections might even meet Constitutional concerns in some countries.  As regards the wording of Option B, she recommended that the phrase starting with “when the protection granted” be deleted.  Whether there is a final court decision is only a procedural requirement for recording the invalidation at WIPO.  

 AUTONUM  
The Representative of oriGIn expressed its preference for Option B, for the sake of legal certainty and transparency for companies that need to plan their production and investments, and as regards the level of legal protection.  

 AUTONUM  
The Delegation of Costa Rica expressed its preference for Option A and supported the proposal made by the Delegation of Chile.

 AUTONUM  
The Delegation of France expressed its preference for Option B, which was broad enough to deal with the most urgent and problematic cases.  

 AUTONUM  
The Delegation of the United States of America supported Option A, because it was of the view that limiting the availability of invalidation could potentially raise Constitutional questions for its country and likely for many other countries as well.  The United States has laws, regulations and policies in place that have been extensively vetted and tested in courts to ensure the appropriate balance of rights and interests in its intellectual property system.  Taking away the ability to invalidate private property rights, on the United States soil, would diminish the country’s ability to regulate commercial behavior as dictated by its laws.  In case of fraud, bad faith, mistakes and lack of information, invalidation was entirely appropriate, if not necessary to protect the public.  Categories of invalidation could be broadly defined.  Perhaps, Article 6quinquies of the Paris Convention could be taken as example.  As regards the comments that had been made concerning users that want to be able to plan for their export markets and users that want legal certainty, the Delegation said that this applied to trademark owners as well.  Many of the same interests were shared by owners of trademarks and geographical indications.  

 AUTONUM  
The Representative of CEIPI said that, although legal certainty must be encouraged as much as possible, at the same time one had to be careful not to contravene Constitutional rights.  He added that questions of Constitutional law could come up in many countries, i.e. not only in countries that protect geographical indications by a trademark regime.  It might be wiser to follow the approach of Option A, albeit with some built-in safeguards, as suggested by the Delegation of the United States of America.  Another possibility might be to amend Option A by inserting a phrase to the effect that available grounds for invalidation shall not contravene the provisions of the Revised Lisbon Agreement.  

 AUTONUM  
The Chair pointed out that there were a number of intellectual property titles in respect of which the grounds for refusal and the grounds for invalidation differ.  For instance, a patent application may be refused for lack of compliance with the formalities, but this does not constitute a ground for invalidation.  Vice versa, under the European Union trademark legislation, the applicant's bad faith is a ground for invalidation, but it is not a ground for refusal.  In those cases, there is a list of grounds for refusal and a list of grounds for invalidation, which are both exhaustive.  However, neither the current Lisbon Agreement nor the draft Revised Lisbon Agreement specify an exhaustive list of grounds for refusal.  Consequently, it might not be consistent to have an exhaustive list of grounds for invalidation, if there was not going to be an exhaustive list of grounds for refusal.  Moreover, under 
Option B, there would never be a remedy against, for example, mistakes or bad faith.  

 AUTONUM  
The Delegation of the European Union said that such inconsistency could be easily explained.  Article 15 of the draft Revised Lisbon Agreement provided for a one year period within which Competent Authorities had the opportunity to refuse protection.  It could be assumed that, during this one year process, extensive discussions and possible negotiations could take place before the decision is taken whether to refuse protection or not.  In this context, any ground of refusal could be invoked, such as, for instance, public order, morality, genericness or prior rights.  However, if, upon granting protection, an indefinite period could be opened, during which, at any moment, any ground for invalidation could be invoked, this would jeopardize legal certainty.  In other words, once protection is considered acceptable, normally a limited list of grounds for invalidation should apply.  In the Delegation’s view, the one-year period should prevent cases of insufficient information or bad faith.  However, if necessary, this could be taken care of in the wording of Article 19.  From the Delegation’s perspective, 
Option B, item (ii), reading “when compliance with the definition of an appellation of origin or geographical indication in the Contracting Party of Origin is not ensured anymore” could be considered to cover a situation in which a Contracting Party had been misled due to inadequate information provided by an applicant. 

 AUTONUM  
The Representative of oriGIn recalled that oriGIn had always taken the position that there should be an exhaustive list of grounds for refusal as well as an exhaustive list of grounds for invalidation.  Genericness could not be advanced as a ground for invalidation at a later stage, as this would violate Article 12.  As regards the arguments that there should be remedies against fraud or bad faith, he was of the view that Member States should trust that, it would be in the interest of the Contracting Party of Origin to invalidate the geographical indication or appellation of origin in cases of fraud or bad faith.  

 AUTONUM  
The Delegation of the Republic of Moldova expressed the view that, even though it was in favor of establishing an exhaustive list, it would be impossible to establish such a list, in view of the various grounds for invalidation that exist under national laws.  In the Republic of Moldova, a registered geographical indication can be invalidated if the geographical indication was registered by error, for example because the examiner was not aware of the existence of certain facts at the time that protection was granted.  Such an error can be fixed by means of an invalidation procedure.  As regards Option A, the Delegation said that item (vii) should be removed from footnote 5, as discussed in the context of Article 12.  
 AUTONUM  
The Chair concluded that both Options for Article 19(1) would be retained in the text.  Suggestions had been made to improve the text of Option A.  Article 19(2) would remain unchanged.  The discussion on Article 19 had been useful and provided a promising basis for solving the matter at the Diplomatic Conference.  
Group D:  pending issues concerning fees and the financing of the Lisbon system
Article 7(3), Article 8(3), Article 24(3)(vi) and related provisions concerning the possible introduction of maintenance fees; and the possible re-introduction of the provisions of the current Lisbon Agreement dealing with contributions by members of the Lisbon Union
 AUTONUM  
 The Delegation of Mexico reiterated its support for a Lisbon System that would be financially self-sufficient.  The Delegation was, therefore, in favor of the introduction of both maintenance fees under Article 7(3) and individual fees under Article 7(5).  
 AUTONUM  
The Delegation of France indicated that the issues under consideration were related to the budget balance of the future Lisbon System, i.e., the income and expenses of the Lisbon Union under the Revised Lisbon Agreement.  The Delegation was of the view that the introduction of maintenance fees would be contrary to the principles of a protection system in respect of geographical indications and appellations of origin, as also embedded in the current Lisbon Agreement, which provided for protection that was unlimited in time.  Furthermore, the requirement to pay a maintenance fee on an ad hoc basis would lead to great legal uncertainty.  The Delegation, therefore, expressed its opposition to the introduction of maintenance fees.  With regard to possible contributions by members of the Lisbon Union, the Delegation pointed out that the provisions in question lacked clarity regarding their implementation and had a negative effect on the attractiveness of the Lisbon System.  The Delegation, therefore, reserved its position on these provisions.  
 AUTONUM  
The Delegation of Italy reiterated its opposition to the possible introduction of a maintenance fee, as it was of the view that the introduction of too many fees would represent a considerable departure from the current Lisbon System.  With regard to the provisions of the current Lisbon Agreement dealing with contributions by members of the Lisbon Union, the Delegation pointed out that the financial deficit of the Lisbon System was a budget problem, which might be solved in the future by new accessions and the submission of more applications for international registration.  The Delegation suggested that the discussion on the issue be left to the Diplomatic Conference.
 AUTONUM  
The Delegations of the Czech Republic, the European Union, Hungary and Portugal expressed support for the statements made by the Delegations of France and Italy.  In addition, the Delegation of the European Union wished to clarify that, although it had proposed the reintroduction of the provisions of the current Lisbon Agreement dealing with contributions by member States of the Lisbon Union, this was, of course, the sole competence of these member States.  
 AUTONUM  
The Delegation of Switzerland reiterated its opposition to the introduction of maintenance fees, insofar as such fees might compromise the fundamental principles of protection under the current Lisbon system.  The introduction and management of those fees might unnecessarily complicate the system and generate additional administrative costs.  For example, the mere collection of those maintenance fees would already add to the cost of managing the Lisbon system.  Referring to the introduction by the Secretariat, the Delegation did not think that the number of applications under the Revised Lisbon Agreement would be reduced to zero soon after its entry into force.  As accessions would take place gradually, it was more likely that there would be a steady flow of incoming applications for many years to come.  As regards Article 24(3)(vi), the Delegation was of the view that it was premature to take a position on the future financing of the Lisbon System, as this could only be usefully done at the time that the Revised Lisbon Agreement had to be implemented.  

 AUTONUM  
The Delegation of the United States of America referred to the information provided in document LI/WG/DEV/10/4 on the budget and the funding of the Madrid System.  In this regard, the Delegation had done some additional research and wished to share the results with the Working Group, as the figures demonstrated the current fee differential between the Madrid System and the Lisbon System.  Use of the Madrid System fee calculator showed that the cost of a certification mark or a collective mark registration designating 19 Madrid members that were also Lisbon members would be 4,606 Swiss francs, while its renewal every ten years for the same 19 members would cost 4,674 Swiss francs.  These amounts consisted of the basic fee under the Madrid System of 653 Swiss Francs, the complimentary fee of 
100 Swiss Francs for 11 of the 19 members that had not submitted a declaration for an individual fee, and the individual fee for the other eight members.  Therefore, the Director General's proposal for an increase of the basic fee under the Lisbon System from 
500 to 1,000 Swiss francs for a Lisbon registration was far below the comparable amount charged under the Madrid System, all the more since the figures mentioned only concerned 
19 members.  From that perspective, the Delegation was of the view that the basic application fee for the Lisbon System would have to be set much higher than the proposed 1,000 Swiss francs.  Alternatively, the maintenance fee of Article 7(3) would have to be made mandatory, so as to help offset the cost of operating the Lisbon System.  Individual fees could not by themselves fund the System.  The Delegation added that it would be preferable to institute the maintenance fee right away, rather than waiting for the Assembly to do it in the future.  Thus, the appropriate income stream could be ensured right away.  Moreover, the mandatory character of the maintenance fee would also eliminate the Delegation’s concern about the appropriate triggering mechanism for implementing a maintenance fee, if that would just occur on an ad hoc basis, as would be the case under the current proposal.  The Delegation expressed the view that an amended version of Article 7(3) could thus read as follows:  “The Assembly shall establish a fee to be paid for the maintenance of each international registration at a level determined by the extent to which receipts from the sources indicated in 
Article 24(3)(i) and (iii) to (v) do not suffice to cover the expenses of the Special Union”.  The Delegation said that a mandatory maintenance fee under Article 7(3) would be preferable to the contribution system proposed under Article 24(3)(vi), as the Delegation was skeptical that any budget deficit would be appropriately covered by those contributions from Contracting Parties referred to in Article 24(3)(vi).  Referring to the significant ongoing and rising deficit in the current Lisbon System, the Delegation pointed out that the contributions from Contracting Parties under Article 11 of the current Lisbon Agreement, that were supposed to cover a deficit, had never happened in practice, presumably because there was little incentive for Contracting Parties to make those contributions lacking a triggering mechanism that would require the Contracting Parties to make such contributions.  

 AUTONUM  
The Delegation of the Republic of Korea supported the proposal made by the Delegation of the United States of America, as it was of the view that the current fee system had to be improved in order to address the chronic financial deficit faced by the Lisbon System.  A maintenance fee had to be introduced for the Lisbon System to reach a safe financial structure.  
 AUTONUM  
The Delegation of Georgia would not favor the introduction of maintenance fees as referred to in Article 7(3), as that would represent a considerable departure from the current Lisbon System.  
 AUTONUM  
The Delegation of Chile was of the view that maintenance fees, as proposed in 
Article 7(3), would constitute a good alternative for combatting the budget deficit.  The Delegation suggested maintenance fees should not depend on the occurrence of a deficit.  They should be established in the same way as under the other international filing systems administered by WIPO, such as the Madrid System and the Patent Cooperation Treaty.  
 AUTONUM  
The Delegation of Australia supported the comments made by the Delegations of the United States of America, the Republic of Korea and Chile in respect of introducing a maintenance fee.  
 AUTONUM  
The Delegation of the Republic of Moldova was opposed to the introduction of the proposed maintenance fee in Article 7(3), since the protection conferred under the current Lisbon System was based on the premise that such protection would be given for an indefinite period of time.  Still, taking into consideration the current budgetary deficit of the Lisbon System, the Delegation was ready to consider an increase of the international registration fee. 
 AUTONUM  
The Delegation of Japan expressed the view that the Lisbon System should be designed so as to enable its operation in a sustainable manner, especially in light of its proposed extension to geographical indications.  The Delegation believed that the introduction of maintenance fees could be a way of addressing the current financial deficit and, in that regard, reiterated the importance of a sustainable operation of the Lisbon Union by fees that would be earned by the Union itself.  
 AUTONUM  
The Representative of oriGIn recalled that the beneficiaries of geographical indications and appellations of origin were often small entities with limited financial resources, both in developed and developing countries.  He requested the Working Group to take this fact into account before taking a decision regarding the applicable fees.  He further invited national competent authorities to communicate with beneficiaries, so as to avoid duplication of fee payments.  

 AUTONUM  
The Delegation of Bulgaria was of the view that it might be premature to focus on the maintenance costs of the revised Lisbon System.  He was of the view that the International Bureau would have to make a preliminary costs and benefits analysis in due course, showing under which circumstances the operation of the Lisbon System would become too expensive and indicate the number of registrations that would be necessary to achieve a self-sustaining system.  Such an analysis should also clarify whether maintenance fees would be necessary or not.  In spite of its utmost sympathy for those national small producers who were using, and would be using, geographical indications and appellations of origin to promote their products, the Delegation was convinced that, at least, 20 to 25 per cent of the registrations effected under the current Lisbon System concerned appellations of origin that were not used or commercialized.  In light of the fact that appellations of origin and geographical indications also had a commercial objective, as they would be used to promote specific products from 
well-defined geographical areas, the Delegation was of the view that there should be some additional financial obligations for purposes of maintaining the Lisbon System on the part of the users of the Lisbon System themselves.  In that regard, the Delegation expressed the view that the discussion should not focus so much on whether the Lisbon Union had a big financial deficit, as that would not be solved by the international treaty itself but rather by the number of countries and applicants that would be actively using the Lisbon System.  
 AUTONUM  
The Chair recalled that the overwhelming part of the current deficit had been generated by costs related to the ongoing review of the Lisbon System and not by the activities of the International Bureau in respect of the management of the International Register.  Delegations should bear this in mind when making their calculations in respect of the future sustainability of the Lisbon System, as those costs would not arise in the future, after the review process would have been closed.  The Chair further recalled that one of the main objectives of the review exercise was to increase the membership of the Lisbon System, so that it would become a truly global system.  Although the Secretariat had rightly pointed out that there was a natural limit to the number of geographical indications and appellations of origin that could be registered, currently only some 840 international registrations were in force under the Lisbon System, while a study, mentioned in the fee proposal that the International Bureau had prepared for the Lisbon Union Assembly, had revealed a number of geographical indications worldwide of 10,000.  Consequently, there is potential.  The Chair further pointed out that, if the possible introduction of maintenance fees was not linked to budgetary considerations, the introduction of such fees would represent a systemic change, to which the current Lisbon membership would be fiercely opposed.  Other options that could be considered for covering the expenses of the Lisbon System were an increase of the registration fee or, although less favored by the Working Group, special contributions by the members of the Lisbon Union.  As regards the proposed re-introduction of the contributions of the Contracting Parties in 
Article 24(3)(vi) of the draft Revised Lisbon Agreement, the Chair was of the view that those who argued that there would be significant increase in the number of international registrations should not be afraid of keeping such a provision in the text, because there would be no need for its application in case of such an increase.  Moreover, if the membership were to expand, the special contributions would be spread among a higher number of Contracting Parties.  Therefore, his plea to delegations was to aim for a flexible framework that would enable Contracting Parties to address issues related to the financing of the Lisbon System in the future without tying their hands.  
 AUTONUM  
The Delegation of the Republic of Korea expressed its preference for the introduction of maintenance fees in the Revised Lisbon Agreement, not only in order to supplement the income of the system but also from the perspective of the protection of intellectual property as a whole.  The Delegation recognized that some members of the current Lisbon Agreement had concerns about introducing maintenance fees because it would imply a fundamental change over the Lisbon system.  However, the Delegation was of the view that the system would considerably change with the introduction of geographical indications.  The Delegation said that it was not possible to predict how many or what kind of geographical indications would be registered under the Revised Lisbon Agreement in the future.  Nevertheless, the number of geographical indications would increase, as many countries and communities were developing their geographical indications.  The Delegation of Korea also pointed out that the function of geographical indications was becoming similar to that of trademarks.  The Delegation therefore believed that, for a sound financial management, the principle of trademark legislation concerning fees should be introduced in the geographical indication system.  The introduction of the new concept of geographical indications in the Lisbon system required changes to its fee system.

 AUTONUM  
The Chair noted that a number of Contracting countries of the current Lisbon Agreement were opposed to the introduction of maintenance fees, as they believed that this would represent a significant departure from the basic principles of the current Lisbon system and from the system of protection that they would like to follow.  However, there was at least one Contracting country of the Lisbon Agreement willing to consider the introduction of maintenance fees.  Furthermore, a number of observer delegations advocated the introduction of maintenance fees.  In that regard, the Chair noted that a proposal had been made for making maintenance fees mandatory and that their introduction should not be left to the Assembly.  On the other hand, no delegation had spoken in favor of reintroducing the provisions of the current Lisbon Agreement on contributions by members of the Lisbon Union.  Even those delegations that would like to see maintenance fees in the new system considered that the system of contributions did not work properly under the current Lisbon Agreement.  The Chair noted that no delegation had supported the current version of Article 7(3) in square brackets.  He suggested, therefore, to keep Article 7(3) within square brackets but in an amended form, along the lines of the suggestions made by the Delegation of the United States of America and supported by some other delegations.  The title of Article 7(3) should be amended accordingly so as to read: "maintenance fee" instead of: "possible maintenance fee."  As a consequence, the title of Article 8(3) should read: “non-payment of the maintenance fee”.  In Article 24(3)(ii), the wording should be adapted and read: "maintenance fees" and not "any maintenance fees”, while the text would remain in square brackets.  Article 24(3)(vi), referring to contributions by Contracting parties, should be deleted.  In Article 24(4), the text in square brackets should be removed.  As an alternative, the Chair suggested to keep more options:  the current version of Article 7(3) as Option A; as Option B the suggestion made by the Delegation of the United States and as Option C there would be no provision on maintenance fees.  Furthermore, the provisions on possible contributions by Contracting Parties would be kept with the necessary consequential amendments, including the corresponding provisions of the current Lisbon Agreement dealing with the way those contributions had to be defined and paid.

 AUTONUM  
The Delegation of Italy reiterated its opposition to the introduction of maintenance fees.  However, in order to show flexibility, the Delegation expressed support for the alternative proposal suggested by the Chair.

 AUTONUM  
The Delegation of the European Union also reiterated its opposition to the introduction of maintenance fees in terms of principle.  The Delegation also sought clarification as to how such mechanism would actually work, so that the payment of such maintenance fees could not simply be forgotten by negligence. 

 AUTONUM  
The Delegation of the United States of America expressed its support for the alternative proposal suggested by the Chair, so that all the options would remain in the text.  

 AUTONUM  
The Delegation of France referred to the comments made by the Delegation of the Republic of Korea and recalled that the Working Group was developing the registration mechanism of the current Lisbon Agreement.  This mechanism was based on the fundamental principle of international registration without act of receipt in the national legislations of the Contracting parties.  The Delegation supported the statement made by the Delegation of the European Union and the comments made by the Delegation of Switzerland on the practical consequences of maintenance fee implementation.  The Delegation believed that serious issues could arise in terms of legal certainty.  The Delegation noted that there was a mixing debate between the implementation of fees, which would significantly modify the functioning of appellations of origin and geographical indications, and the question on how to deal with a temporary deficit.  The Delegation invited the Working Group to reflect on the fact that a finance issue should not be regulated by bringing major legal consequences.

 AUTONUM  
The Delegation of Switzerland supported the statement made by the Delegation of France.  The Delegation also said that the question posed by the Delegation of the European Union reflected its concerns regarding the hypothetical benefits of maintenance fees, the costs of managing such fees and the uncertainty that would result in terms of the legal effect of negligence as well as any other problems associated with the payments of this kind of fees.  The Delegation recalled the complex nature of such a fundamental change to the functioning of the Lisbon system which could be of little use for the financial issue.  The Delegation said that Switzerland, as a number of other countries, had a system which clearly differentiated the protection of trademarks, which was subject to a renewal fee, from the protection of geographical indications and appellations of origin, which was not subject to maintenance fees.  This was because of the fundamental difference between these two instruments of Intellectual Property.

 AUTONUM  
The Chair concluded that there was support for his alternative proposal, so that all options for addressing the financial issue of the Lisbon system would remain in the text. 

 AUTONUM  
In response to the request for clarification from the Delegation of the European Union, the Secretariat referred to Section 701 of the Administrative Instructions under the Hague System.  

Article 7(5) and (6) and related provisions concerning the possible introduction of individual fees

 AUTONUM  
The Chair noted that there were two Options.  Under Option A, the possibility for Contracting Parties to require individual fees would be provided for in the Agreement itself, leaving it to the Contracting Party concerned to decide whether it wished to have such individual fees or not.  Under Option B, the decision on whether or not to establish such possibility would be left to the Assembly.  

 AUTONUM  
Referring to Article 7(5), the Delegation of the United States of America supported Option A in order to accommodate trademark systems and cost recovery for the examination of geographical indications and appellations of origin.  The Delegation requested the consequential amendments of Article 7(6) and Rule 8(2).  As regards Article 7(6) and 
Rule 8(2), the Delegation was of the view that a reference had to be added to maintenance fees to be paid at the national level.  In view of the Delegation, Option B for Article 7(5) was not acceptable.  The issue of whether there would be an option for prospective Contracting Parties to charge individual fees should not be left to the Lisbon Union Assembly.  The ability to collect an individual fee was a fundamental issue for many prospective Contracting Parties.  As for the level of individual fees that would be acceptable, the Delegation indicated that the model of the Madrid System should be followed.  

 AUTONUM  
The Delegation of Mexico reiterated its position in favor of Option A in respect of Article 7(5). 

 AUTONUM  
With regard to Article 7(5), the Delegation of Italy expressed its preference for Option B.  The Delegation considered important that the payment of individual fees was not mandatory.  Taking into account the needs of other countries, which could not join the system without individual fees, the Delegation could agree on this possibility but only on a non-mandatory basis.  The Delegation opposed the amendment proposed by the Delegation of the United States in respect of Article 7(6).  In this connection, the Delegation also reiterated its opposition against direct filings under the Lisbon System. 

 AUTONUM  
The Delegation of France also supported Option B.  In view of the objective to revise the Lisbon Agreement so as to increase its membership, the situation of countries, which financed their national office for the registration of geographical indication from fees, had to be taken into consideration.  However, the Delegation could not accept individual maintenance fees, as it was difficult to foresee examination costs other than in respect of the initial notification of the international registration.  Nonetheless, the Delegation agreed that it was important to ensure that protection should not be maintained where no longer necessary.

 AUTONUM  
The Delegation of Costa Rica expressed its support for Option A.  However, as mentioned by the Delegation of France, the Delegation proposed to delete the last part of Option A concerning maintenance fee.  Once an international registration had been awarded and processed, there should be no further costs. 

 AUTONUM  
The Delegation of Hungary stated not to be against the introduction of individual fees.  However, this should be left to the Assembly of the Lisbon Union to decide.  The Delegation was therefore in favor of Option B.  The Delegation reiterated its view that this should not be combined with the introduction of a kind of designation system undermining the essential feature of the Lisbon System, i.e. the automatic extension of protection to the territories of all other Contracting Parties. 

 AUTONUM  
The Delegation of the Republic of Moldova expressed its support for Option A, since the purpose of the Working Group was to make the system more attractive for new members.  However, the Delegation did not support the proposal to introduce in Article 7(6) provisions regarding maintenance fees.  

 AUTONUM  
The Chair clarified that Option A already included the possibility to have individual fees in the form of maintenance or renewal fees at national level.  Thus, if Option A were to be accepted, Article 7(6) would refer to all these fees.  The difference between Option A and Option B was not only that Option B would leave to the Assembly the decision on whether or not to establish individual fees, but also that Option B was only dealing with individual fees to cover the costs of substantive examination.  Option B did not extend to maintenance or renewal requirements and fee payments in that regard.  Therefore, those who were against having individual fees for maintenance or renewal fees could simply support Option B.  On the contrary, those who would like to have such kind of individual fees should support Option A.  The Chair said that if any delegation supported Option A without a reference to renewal and maintenance fees, this would require an Option C.  However, the Chair noted that no one had requested such an Option.  Option A would provide for individual fees through a provision in the agreement itself and that would cover both fees for substantive examination and for maintenance or renewal.  Option B would leave it to the Assembly to establish individual fees but only for substantive examination, not for renewal or maintenance.  Then, depending on the outcome of discussions on Article 7(5), Article 7(6) would simply refer back to the individual fee, whether it would cover both kinds of fees or only the individual fee for substantive examination.

 AUTONUM  
The Delegation of the Czech Republic stated to be in favor of Option B.

 AUTONUM  
The Delegation of Australia supported Option A allowing Contracting Parties to collect individual fees and cover the costs of processing applications for the protection of geographical indications and appellations of origin.  The Delegation also accepted the proposed capping of such individual fees.  The fees paid by the national citizens of the Contracting Party for their direct filings should not be used to subsidize the protection of intellectual property rights filed through an international filing system.  The introduction of individual fees would also make the Lisbon System more attractive to potential new members and enable them to join.  

 AUTONUM  
The Delegation of the United States of America, following the Chair’s explanation of what the term “individual fee” in Article 7(6) would cover, withdrew its proposal to add a reference to “maintenance fees” in Article 7(6) as well as in Rule 8(2).  Further, the Delegation agreed with the Delegation of Australia that Option B did not provide a real option for those countries that had to charge an individual fee to avoid their national filers subsidizing international filers.  Such countries were not going to join the Lisbon System and then find out that the Assembly might not allow them to collect an individual fee.  

 AUTONUM  
The Delegation of Switzerland highlighted that delegations had expressed understanding and openness to the concept of individual fees for international registrations, even though this would require a major change to the Lisbon System, which was operating to the great satisfaction of the current members of the Lisbon Agreement.  The introduction of maintenance fees would cause even more profound change.  The Delegation of Switzerland said that it would be more logical to leave the possible introduction of individual fee to the Assembly depending on the interest demonstrated by potential new members in respect of the Revised Lisbon Agreement.  The Delegation, therefore, supported Option B. 

 AUTONUM  
The Delegation of the European Union supported the preference expressed by the Delegations of Italy, France, Hungary, Czech Republic and Switzerland in respect of Option B, considering the need for flexibility expressed by prospective new members in terms of individual fees for substantive examination.  The Delegation considered that Option B would be appropriate because it would leave time for proper examination of the pros and cons of providing an option to Contracting Parties for introducing individual fees.

 AUTONUM  
The Delegation of the Russian Federation expressed its support for Option A.  The introduction of individual fees would make an increase in membership possibly. 

 AUTONUM  
The Representative of oriGIn reiterated that it was very important to enlarge the membership of the Lisbon System.  He stressed, however, that the majority of geographical indication producers had limited resources.  Too many fees could have the paradoxical effect of having less appellations of origin or geographical indication registered.  The overall financial burden should remain limited so as to allow geographical indication associations to benefit from the system and use it effectively.

 AUTONUM  
The Chair concluded that Options A and B of Article 7(5) would remain in the text without changes, as proposals for amendments had been withdrawn.

The amount of fees in Rule 8(1)

 AUTONUM  
The Chair said that the amounts within square brackets in Rule 8 were those that currently apply under the Lisbon Agreement and its Regulations.  In view of the discussion that had already taken place on how the operation of the Lisbon System should be financed, he concluded that the square brackets around these amounts would be kept and the issue of the amounts of fee would be referred to the Diplomatic Conference.
The title and the preamble of the draft Revised Lisbon Agreement  

 AUTONUM  
The Representative of CEIPI recalled that in WIPO terminology the word "Act" was used.  This term was important to designate the revised text of an existing treaty throughout the whole history of the Paris Convention and other international treaties administered by WIPO.  A distinction had to be made between the title of the draft text as it was going to be submitted to the Diplomatic Conference and the title of the text which would emerge from the Diplomatic Conference when it had been adopted.  At the present time, the title of the draft was “draft Revised Lisbon Agreement on Appellations of Origin and Geographical Indications”.  The Representative of CEIPI was of the view that the word “revised” should be replaced by the word “New Act of the”, not just to follow the usual WIPO style, but also to avoid confusion in case of future revisions.  Moreover, the current title of the Lisbon Agreement should be used: "Draft New Act of the Lisbon Agreement for the Protection of Appellations of Origin and their International Registration".  In Article 1(iii), the expression “the Lisbon Agreement on Appellations of Origin and Geographical Indications” should be used.

 AUTONUM  
As regards the Preamble, the Representative of CEIPI expressed doubts as to the need for a Preamble.  However, if a Preamble were to be maintained, an expression other than “Contracting Parties” should be found because there would not be Contracting Parties, as defined in Article 1(xiv), until after the entry into force of the New Act.  

 AUTONUM  
The Representative of CEIPI further took the opportunity to convey some suggestions for the correction of editorial errors in documents LI/WG/DEV/10/2 and 3, which the Secretariat might take on board when aligning the various language versions of the documents to be submitted to the Diplomatic Conference.  In this regard, he pointed out that, in the French and Spanish versions of document LI/WG/DEV/10/3, the square brackets with regard to the refusal period of one year in Rule 9 should be removed;  in the French version of document LI/WG/DEV/10/2, in Article 24(3), there were two items (iv); and in all language versions of document LI/WG/DEV/10/2, at the end of Article 24(4), the word “above” should be deleted.  

 AUTONUM  
The Chair then proposed that the title be adapted as suggested by the Representative 
of CEIPI.

 AUTONUM  
The Chair said that the draft Preamble only indicated the objectives of the revision process and would not appear to contribute substantially to any further interpretation of the Agreement.  Therefore, he proposed to omit the Preamble and avoid all the complications with respect to its wording.  
 AUTONUM  
The Working Group agreed to proceed as proposed by the Chair.  
FOLLOW-UP
 AUTONUM  
The Chair concluded that the Working Group agreed that the text of the Draft Revised Lisbon Agreement and the Draft Regulations resulting from its consideration of the pending issues should constitute the basic proposal for the Diplomatic Conference.  

 AUTONUM  
The Chair further recalled that the current Lisbon Agreement would continue to apply as long as not all its Contracting Countries had become party to the New Act to be adopted at the Diplomatic Conference.  Therefore, the Working Group should consider the possibility that the Assembly of the Lisbon Union might in due course amend the Regulations under the current Lisbon Agreement, in order to align them with those that would apply under the New Act.  The Chair wondered whether the Working Group was in a position to recommend to the Assembly of the Lisbon Union to initiate this process at the appropriate time.  In practical terms, this would mean that, after the Diplomatic Conference, the Assembly of the Lisbon Union might, at its next session, address a proposal for the initiation of this procedure, and in what way these amendments should be discussed.  
 AUTONUM  
Following a request for clarification from the Delegation of Algeria, the Chair said that the recommendation would only apply to the Regulations under the Lisbon Agreement, not to the current Lisbon Agreement itself.  

 AUTONUM  
In this connection, the Secretariat referred to the other international registration systems administered by WIPO, namely the Madrid System and the Hague System, in respect of which revisions had taken place respectively by means of the Madrid Protocol in 1989 and by means of the Geneva Act of the Hague Agreement in 1999.  In both cases, following the adoption of these treaties, Working Groups had been created to prepare Common Regulations.  

 AUTONUM  
The Delegation of Algeria believed that the proposed recommendation was premature.  

 AUTONUM  
The Chair said that, if the Working Group was not in a position to adopt this recommendation, this would not prevent the Assembly of the Lisbon Union to take a decision to this effect when it was of the view that this was necessary.  The Director General was always in a position to initiate this procedure.  The Diplomatic Conference might also express its wish that this kind of work should be initiated.  The Assembly of the Lisbon Union would also be in a position to launch this procedure.  The Chair recalled that this recommendation was proposed because the New Act of the Lisbon Agreement would differ from the current Lisbon Agreement and the Regulations under the current Lisbon Agreement might need to be adapted to the outcome of the Diplomatic Conference, to the extent permitted by the legal framework.  
 AUTONUM  
Following some further discussion, the Chair concluded that the Working Group agreed to recommend that the Assembly of the Lisbon Union consider the need to amend, to the extent possible, the Regulations under the current Lisbon Agreement, in view of the outcome of the Diplomatic Conference.  
AGENDA ITEM 6:  OTHER MATTERS

 AUTONUM  
No interventions were made under this item.
AGENDA ITEM 7:  ADOPTION OF THE SUMMARY BY THE CHAIR

 AUTONUM  
The Working Group approved the Summary by the Chair as contained in Annex I to the present document.  

 AUTONUM  
A draft of the full report of the eighth session of the Working Group will be made available on the WIPO web site for comments by the delegations and representatives that participated in the meeting.  Participants will be informed once the draft report is available on the WIPO web site.  Participants can submit comments within one month from its publication date, after which a track-changes version of the document, taking into account all the comments received from participants, will be made available on the WIPO web site.  The availability of the comments and the track-changes version will also be communicated to participants, together with a deadline for the submission of final comments on that 
track-changes version.  Thereafter, the report, taking into account the final comments, as appropriate, will be published on the WIPO web site without track changes, indicating the date of such final publication.  In the absence of comments within two weeks from that date the Report will be deemed adopted.
Agenda Item 8:  Closing of the Session

 AUTONUM  
The Chair closed the session on October 31, 2014.  

[Annexes follow]
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SUMMARY BY THE CHAIR

adopted by the Working Group
1.
The Working Group on the Development of the Lisbon System (Appellations of Origin) (hereinafter referred to as “the Working Group”) met in Geneva, from October 27 to 31, 2014.

2.
The following Contracting Parties of the Lisbon Union were represented at the session:Algeria, Bosnia and Herzegovina, Bulgaria, Congo, Costa Rica, Czech Republic, France, Georgia, Haiti, Hungary, Iran (Islamic Republic of), Israel, Italy, Mexico, Nicaragua, Peru, Portugal, Republic of Moldova, Slovakia, Togo, Tunisia (21). 

3.
The following States were represented as observers:  Afghanistan, Albania, Australia, Bahamas, Benin, Burundi, Cameroon, Canada, Chile, Colombia, Comoros, Cyprus, El Salvador, Germany, Greece, Iraq, Japan, Jordan, Latvia, Pakistan, Panama, Paraguay, Republic of Korea, Romania, Russian Federation, Saudi Arabia, Senegal, South Africa, Spain, Switzerland, Thailand, Turkey, Ukraine, United Kingdom, United States of America, Uruguay (36).  

4.
Representatives of the following international intergovernmental organizations (IGOs) 

took part in the session in an observer capacity:  European Union (EU), International Organisation of Vine and Wine (OIV), International Trade Centre (ITC), West African Economic and Monetary Union (WAEMU), World Trade Organization (WTO) (5).  

5.
Representatives of the following international non-governmental organizations (NGOs) took part in the session in an observer capacity:  Association of European Trademark Owners (MARQUES), Brazilian Association of Intellectual Property (ABPI), Centre for International Intellectual Property Studies (CEIPI), Consortium for Common Food Names (CCFN), European Communities Trade Mark Association (ECTA), International Association for the Protection of Intellectual Property (AIPPI), International Federation of Intellectual Property Attorneys (FICPI), International Trademark Association (INTA), Knowledge Ecology International, Inc. (KEI), Organization for an International Geographical Indications Network (oriGIn) (10).  

6.
The list of participants is contained in document LI/WG/DEV/10/INF/2 Prov. 2*.  

AGENDA ITEM 1:  OPENING OF THE SESSION

7.
The Deputy Director General of the World Intellectual Property Organization (WIPO), 

Ms. Wang Binying, opened the session, recalled the mandate of the Working Group and introduced the draft agenda, as contained in document LI/WG/DEV/10/1 Prov.

AGENDA ITEM 2:  ELECTION OF A CHAIR AND TWO VICE-CHAIRS

8.
Mr. Mihály Ficsor (Hungary) was unanimously elected as Chair of the Working Group, Mr. Alfredo Rendón Algara (Mexico) and Ms. Ana Gobechia (Georgia) were unanimously elected as Vice-Chairs.  

9.
Mr. Matthijs Geuze (WIPO) acted as Secretary to the Working Group.  

AGENDA ITEM 3:  ADOPTION OF THE AGENDA

10.
The Working Group adopted the draft agenda (document LI/WG/DEV/10/1 Prov.) without modification. 

AGENDA ITEM 4:  REPORT OF THE NINTH SESSION OF THE WORKING GROUP ON THE DEVELOPMENT OF THE LISBON SYSTEM (APPELLATIONS OF ORIGIN) 

11.
The Working Group took note of the adoption, on October 17, 2014, of the Report of the ninth session of the Working Group, as contained in document LI/WG/DEV/9/8, in accordance with the procedure established at the fifth session of the Working Group.

AGENDA ITEM 5:  DRAFT REVISED LISBON AGREEMENT ON APPELLATIONS OF ORIGIN AND GEOGRAPHICAL INDICATIONS AND DRAFT REGULATIONS UNDER THE DRAFT REVISED LISBON AGREEMENT

12.
The Chair recalled that the Lisbon Union Assembly had approved, at its ordinary session in 2013, the convening of a Diplomatic Conference for the Adoption of a Revised Lisbon Agreement on Appellations of Origin and Geographical Indications (hereinafter referred to as “the Diplomatic Conference”) in 2015.

13.
Discussions were based on documents LI/WG/DEV/10/2, LI/WG/DEV/10/3,

LI/WG/DEV/10/4 and LI/WG/DEV/10/5.  The Working Group examined in detail the pending issues enumerated in paragraph 5 of document LI/WG/DEV/10/2 with a view to reducing their 

number.  As a result some pending issues were settled while others would be submitted to the Diplomatic Conference, either in an amended form or as contained in document LI/WG/DEV/10/2.  The outcome of the discussions can be summarized as follows :

A.
Settled issues

(i)
the title and the Preamble of the draft Revised Lisbon Agreement;  

(ii)
the question as to whether Article 9(1) should be kept and whether Article 9(2) should be moved to Article 6;

(iii)
the issue as to whether Article 10(2), read in conjunction with Article 15(2), should refer to any other or to more extensive protection;  

(iv)
the issues as to whether Article 13(2) to (4) should be kept and whether consequential amendments should be made to Article 17(2) and to footnote 4 relating to that provision.  

B.
Issues that remain pending

1.
As amended at the tenth session of the Working Group on the Development of the Lisbon System

(v)
Article 7(3), Article 8(3), Article 24(3)(vi) and related provisions concerning the possible introduction of maintenance fees;

(vi)
the possible re-introduction of the provisions of the current Lisbon Agreement dealing with contributions by members of the Lisbon Union;

(vii)
the various options in respect of Article 11(1)(a) and Article 11(3); 

(viii)
the content of Article 12 concerning protection against acquiring a generic character;

(ix)
the content of Article 13(1) concerning safeguards in respect of prior trademark rights;

(x)
the content of Article 16(2) concerning negotiations following a refusal;

(xi)
the content of Article 17 concerning the necessity of a phasing out period;

(xii)
the issue as to whether Rule 5(3) should be optional or mandatory;  

(xiii)
the issue of promoting transparency under Rule 5(5)(ii).  

2.
As contained in document LI/WG/DEV/10/2

(xiv)
implementation aspects of Article 1(xiv);

(xv)
the content of Article 2(2) and Article 5(4) concerning trans-border geographical areas of origin;  

(xvi)
the issue of entitlement to file an application under Article 5(2);

(xvii)
Article 7(5) and (6) and related provisions concerning the possible introduction of individual fees;

(xviii)
the issue of the draft Agreed Statement contained in footnote 1 to Article 11 and provisions relating to the same issue;

(xix)
the issue as to whether Article 19(1) should establish an exhaustive or a 

non-exhaustive list of grounds for invalidation;

(xx)
the issue of the inclusion of Rule 5(4) permitting a Contracting Party to require a declaration of intention to use in respect of a registered appellation of origin or a registered geographical indication;  

(xxi)
the amount of fees in Rule 8(1).  

14.
The Chair indicated that the Report of the present session would fully and accurately reflect the way in which the Working Group managed to settle some of the pending issues as well as the amendments agreed upon concerning the provisions related to other pending issues.  On that basis, the basic proposal that would be submitted by the Director General to the Diplomatic Conference would fully and precisely reflect the outcome of the discussions on the pending issues at the present session of the Working Group, with the editorial changes that might appear necessary.

15.
Following discussion of paragraph 7 of document LI/WG/DEV/10/2, the Chair concluded that the Working Group had agreed:

(i)
that the texts of the draft Revised Lisbon Agreement and the draft Regulations resulting from its consideration of the pending issues listed in paragraph 5 of document LI/WG/DEV/10/2 should constitute the basic proposal for the Diplomatic Conference; and

(ii)
to recommend that the Assembly of the Lisbon Union consider the need to amend, to the extent possible, the Regulations under the current Lisbon Agreement in view of the outcome of the Diplomatic Conference.

AGENDA ITEM 6:  OTHER MATTERS

16.
No interventions were made under this item.

AGENDA ITEM 7:  ADOPTION OF THE SUMMARY BY THE CHAIR

17.
The Working Group approved the Summary by the Chair, as contained in the present document.

18.
A draft of the full Report of the session of the Working Group will be made available on the WIPO web site for comments by the delegations and representatives that participated in the meeting.  Participants will be informed once the draft Report is available on the WIPO web site.  Participants can submit comments within one month from its publication date, after which a track-changes version of the document, taking into account all the comments received from participants, will be made available on the WIPO web site.  The availability of the comments and the track-changes version will also be communicated to participants, together with a deadline for the submission of final comments on that track-changes version.  Thereafter, the Report, taking into account the final comments, as appropriate, will be published on the WIPO web site without track changes, indicating the date of such final publication.  In the absence of comments within two weeks from that date the Report will be deemed adopted.

AGENDA ITEM 8:  CLOSING OF THE SESSION

19.
The Chair closed the session on October 31, 2014.

[Annex II follows]
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Groupe de travail sur le développement du système de Lisbonne (appellations d’origine)

Dixième session

Genève, 27 – 31 octobre 2014
Working Group on the Development of the Lisbon System (Appellations of Origin)

Tenth Session

Geneva, October 27 to 31, 2014
DEUXIÈME LISTE PROVISOIRE DES PARTICIPANTS

SECOND PROVISIONAL LIST OF PARTICIPANTS*
établie par le Secrétariat

prepared by the Secretariat

I. 
MEMBRES/MEMBERS
(dans l’ordre alphabétique des noms français des États/in the alphabetical order of the names in French of the States) 

ALGÉRIE/ALGERIA

Boujemâa DELMI, ambassadeur, représentant permanent, Mission permanente, Genève

Ahlem Sara CHARIKHI (Mlle), attaché, Mission permanente, Genève

BOSNIE-HERZÉGOVINE/BOSNIA AND HERZEGOVINA

Šefik FADŽAN, Counsellor, Permanent Mission, Geneva

BULGARIE/BULGARIA

Aleksey ANDREEV, Counsellor, Permanent Mission, Geneva

Vladimir YOSSIFOV, Adviser, Permanent Mission, Geneva

CONGO/CONGO

Célestin TCHIBINDA, deuxième secrétaire, Mission permanente, Genève

COSTA RICA

Cristian MENA CHINCHILLA, Director, Registro Nacional, Registro de la Propiedad Industrial, Ministerio de Justicia y Paz, San José

Jonathan LIZANO ORTĺZ, Jefe Asesoría Jurídica, Registro Nacional, Registro de la Propiedad Industrial, Ministerio de Justicia y Paz, San José

FRANCE

Véronique FOUKS (Mme), chef, Service juridique et international, Institut national de l’origine et de la qualité (INAO), Paris

GÉORGIE/GEORGIA

David GABUNIA, Advisor to the Chairman, National Intellectual Property Center (SAKPATENTI), Tbilisi

Ana GOBECHIA (Mrs.), Head, International Relations and Project Management Division, National Intellectual Property Center (SAKPATENTI), Tbilisi

Eka KIPIANI (Ms.), Counsellor, Permanent Mission, Geneva

HAÏTI/HAITI

Pierre SAINT-AMOUR, conseiller, Mission permanente, Genève

HONGRIE/HUNGARY
Mihály FICSOR, Vice-President, Legal Affairs, Hungarian Intellectual Property Office (HIPO), Budapest

Imre GONDA, Deputy Head, Trademark, Model and Design Department, Hungarian Intellectual Property Office (HIPO), Budapest

Virág HALGAND DANI (Ms.), Deputy Permanent Representative, Permanent Mission to the World Trade Organization (WTO), Geneva

IRAN (RÉPUBLIQUE ISLAMIQUE D’)/IRAN (ISLAMIC REPUBLIC OF)

Abbas BAGHERPOUR ARDEKANI, Ambassador, Deputy Permanent Representative, Permanent Mission, Geneva

Nabiollah AZAMI SARDOUEI, First Secretary, Permanent Mission, Geneva

Mahmoud MOVAHED, Legal Expert, International Legal Department, Ministry of Foreign Affairs, Tehran

ISRAËL/ISRAEL

Yotal FOGEL (Mrs.), Advisor, Permanent Mission, Geneva

Tania BERG RAFAELI (Mrs.), Counsellor, Permanent Mission, Geneva

ITALIE/ITALY

Renata CERENZA (Ms.), First Examiner, International Trademarks, Italian Patent and Trademark Office (UIBM), Directorate General for the Fight Against Counterfeiting, Ministry of Economic Development, Rome

Vincenzo CARROZZINO, Technical Coordinator, Ministry of Agricultural and Food Policies Directorate General of Agri-food development and quality, Rome
Tiberio SCHMIDLIN, Counsellor, Permanent Mission, Geneva

MEXIQUE/MEXICO

Jorge LOMÓNACO, Embajador, Representante Permanente, Misión Permanente, Ginebra

Raúl HEREDIA ACOSTA, Embajador, Representante Permanente Alterno, Misión Permanente, Ginebra

Alfredo RENDÓN ALGARA, Director General Adjunto de Propiedad Industrial, Instituto Mexicano de la Propiedad Industrial (IMPI), México

Beatríz HERNÁNDEZ NARVÁEZ (Sra.), Segundo Secretario, Encargada de Asuntos de Propiedad Intelectual, Misión Permanente, Ginebra

Karla JUÁREZ BERMÚDEZ (Sra.), Especialista en Propiedad Industrial, Instituto Mexicano de la Propiedad Industrial (IMPI), Mexico

Sara MANZANO MERINO (Sra.), Asesora, Misión Permanente, Ginebra

Fernando CANO TREVINO, Representante para Europa, Consejo Regulador del Tequila (CRT), Ginebra

NICARAGUA

Jenny Arana VIZCAYA (Sra.), Primero Secretario, Misión Permanente, Ginebra
PÉROU/PERU

Javier PRADO, Director, Negociaciones Económicas Internacionales, Dirección General de Asuntos Económicos, Instituto Nacional de Defensa de la Competencia y de la Protección de la Propiedad Intelectual (INDECOPI), Lima

Ray MELONI GARCÍA, Director, Dirección de Signos Distintivos, Instituto Nacional de Defensa de la Competencia y de la Protección de la Propiedad Intelectual (INDECOPI), Lima

Luis MAYAUTE, Consejero, Misión Permanente, Ginebra

PORTUGAL

Inês VIEIRA LOPES (Mrs.), Director, External Relations and Legal Affairs Directorate, Institute of Industrial Property (INPI), Lisbon

Margarida MATIAS (Mrs.), Trademark Examiner, Trademarks and Patents Directorate, National Institute of Industrial Property (INPI), Lisbon

RÉPUBLIQUE DE MOLDOVA/REPUBLIC OF MOLDOVA

Natalia MOGOL (Mrs.), Deputy-Director, Trademark and Industrial Design Department, State Agency on Intellectual Property, Chisinau

RÉPUBLIQUE TCHÈQUE/CZECH REPUBLIC

Silvie GOTZOVA (Ms.), Head of Unit, Industrial Property Office, Prague

Svetlana KOPECKA (Mrs.), Director, International Department, Industrial Property Office, Prague

Jan WALTER, Second Secretary, Permanent Mission, Geneva

SLOVAQUIE/SLOVAKIA

Martin KABÁČ, Second Secretary, Permanent Mission, Geneva

TOGO

Nakpa POLO, Ambassadeur, représentant permanent, Mission permanente, Genève

Essohanam PETCHEZI, premier secrétaire, Mission permanente, Genève

Assogba Komi OHOUKOH, secrétaire d'État chargé de l'industrie, Secrétariat d'État auprès du Ministère de l'enseignement technique, de la formation professionnelle et de l'industrie chargé de l'industrie, Lomé

II.
ÉTATS OBSERVATEURS/OBSERVER STATES
AFRIQUE DU SUD/SOUTH AFRICA

Mandixole MATROOS, First Secretary, Permanent Mission, Geneva

AFGHANISTAN

S. Noorudin HASHEMI, Counsellor, Permanent Mission, Geneva

Nazir Ahmad FOSHANJI, Third Secretary, Permanent Mission, Geneva

ALBANIE/ALBANIA

Harilla GOGA, Minister Counsellor, Permanent Mission, Geneva

ALLEMAGNE/GERMANY

Jan TECHERT, Senior Civil Servant, Division for Trademark Law, Federal Ministry of Justice and Consumer Protection, Berlin

Pamela WILLE (Ms.), Counsellor, Permanent Mission, Geneva

ARABIE SAOUDITE/SAUDI ARABIA 

Faisal TRAD, Ambassador, Permanent Mission, Geneva

Fahd Saad ALAJLAN, Director, Legal Support Directorate, King Abdulaziz City for Science and Technology (KACST), Saudi Patent Office, Riyadh

Khaled ALKAHTANI, Legal Researcher, Ministry of Commerce and Industry, Riyadh

Ibrahim AL-KHAMIS, First Secretary, Permanent Mission, Geneva

Mashhor ALALI, Commercial Attaché, Permanent Mission, Geneva

Naouf BIN DUHAISH (Ms.), Marketing Officer, Permanent Mission, Geneva

AUSTRALIE/AUSTRALIA

Tanya DUTHIE (Ms.), Assistant Director, International Policy and Cooperation, IP Australia, Canberra

Andrew SAINSBURY, First Secretary, Permanent Mission, Geneva
BAHAMAS

Bernadette BUTLER (Ms.), Minister Counsellor, Permanent Mission, Geneva

BÉNIN/BENIN

Charlemagne DEDEWANOU, attaché, Mission permanente, Genève

BURUNDI

Léonard MINANI, deuxième conseiller, Mission permanente, Genève
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�.	Modifications compared to document LI/WG/DEV/10/7 PROV.2, based on communications from delegations and representatives that participated in the meeting have been introduced in paragraphs 204.  


� 	Les participants sont priés d’informer le Secrétariat, en modifiant la présente liste provisoire, des modifications qui devraient être prises en considération lors de l’établissement de la liste finale des participants.  


� 	Participants are requested to inform the Secretariat of any changes which should be taken into account in preparing the final list of participants.  Changes should be requested by making corrections on the present provisional list.  





