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MEXAHW3Mbl CBATTAHCUPOBAHHOIO, KOMIMJIIEKCHOIO 1 3®PEKTUBHOIO
PEWERHWA CINMOPOB MO BOMNPOCAM NHTENNEKTYAIIbHOM COBCTBEHHOCTW —
SOPEKTUBHBLIE CYAEBHbIE NMPOUEAQYPbI

Loknadbi noGzomoeneHsl Eaunmom, MNanamol u Llseliyapuel

1. Ha pgecsaton ceccum KoHcynbTaTMBHOMO KomMuteTa no 3awwmrte npae (KK3IM) KomuteT
NMOCTaHOBWUI PacCMOTpPETb, B YacTHOCTU, Temy «OBmeH nHdopmaumern 0 HaunMoHanbHOM onbiTe
B 06MacTu MHCTUTYLMOHANbHbLIX MEXaHU3MOB OCYLLECTBINEHNS NONNTUKN U CO30AHNS PEXMMOB
3aWmMThl NpaB MHTennekTyanbsHon cobcteeHHoCTH (UC), BKNOYad mexaHu3mbl Ans
cbanaHcnpoBaHHOIO, KOMMIIEKCHOrO 1 3(P(PEKTMBHOIO yperynuposaHust CropoB Mo Bonpocam
NCx». B xoge oguHHaguatomn ceccun KK3I wectb rocygapcte-uneHoB (Makuctan, MopTyranus,
Poccuinckan ®epepaumns, FOxHas Adpuka, Tannang n CoegmHeHHoe KoponeBcTBo)
nogenunnchb onbiTOM (OYHKLMOHUPOBAHMS HaUMOHanbHbIX cygebHbix cuctem B obnactum
cbanaHCcnMpoBaHHOro, KOMMIEKCHOIO N 3OEKTUBHOIO YperynmpoBaH1s CNopoB No BOnpocam
MC. Momnmo aToro, ABa UCCreaoBaHMs No BoNpocam Crneunanm3MpoBaHHbIX CydoB B obnactu
NC n nx opucamkumm 6einmn npeacraeneHsbl HabnogaTenamm — MexayHapoaHbiM LEHTPOM Mo
Toproene v ycronumsomy passutuio (MLTYP) n MexayHapogHoii Toprosoii nanaton (MT).

2. Bo ucnonHeHne peleHma Kommuteta NpogosmkuTh Ha ABEHaLaTon ceccum
paccMOTPeHne 3TOro NyHKTa Nporpammbl paboTbl B HACTOSILLEM AOKYMEHTE NpUBEeAEHbI TpU
AOKnaga rocyaapcTB-yneHoB — ErvnTa, MaHambl n LWeenuapun. CornacHo CornatueHuio no
TOProBbIM acnekTam npaB MHTennekTyanbHon cobctBeHHocTn (Cornawexne TPUMC)
npoueaypbl 3awmTtbl Nnpas VIC, B Tom uncne cygebHble npoueaypbl, A0MKHbI OblTb paBHbIMU
Ans Bcex un cnpaseanuebiMu (Ctatbs 41). B ynoMsAHYTbIX Tpex AoKNaaax OTpaXeHbl

! MexaHusmbl cbanaHcupo8aHHO20, KOMIIIEKCHO20 U 3GhgheKmUBHO20 peleHUsi Criopoe o onpocam

uHmennekmyarnbHol cobcmeeHHocmu (WIPO/ACE/11/7), BOKyMEHT JOCTyNeH no agpecy:
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=342836.
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pasnuyHble KoHuenuum obecneyeHunst onepaTMBHOCTU 1 3DEKTUBHOCTU CyaeOHbIX Npoueayp
yperynmpoBaHusi cnopos no Bonpocam MC, Bkntoyas cosgaHve cneumannsmpoBaHHbIX CyaoB
ANSl pPacCCMOTPEHMS TaKMX CMOPOB, UCMOIb30BaHNE SKCMEPTHbLIX 3aKMHYEHUI cyaen,
ABMSIOLLNXCS TEXHUYECKUMIM cneumanucTamm, nponaraHay MeTogoB anbTepHaTUBHOIO
YPEerynmpoBaHusi CnopoB, Takmx kKak MOCPeLHNYECTBO, U BHeApeHME B paboTy cyaoB
MHCTPYMEHTarbHbIX CPEACTB, UCNOMb3yeMbIX B OHNANHOBOM peXume.

3. [oknagpl rocyaapcTB-YneHOB NPMBOASATCS B CrieaytoLeM nopsigke:
[Nencteytowmne B ErmnTte cyaebHble npoLeaypbl pa3peLleHmnst CnopoB, CBSI3aHHbIX C
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AdbhekTnBHbIE NpoLieaypbl cyaebHOro yperynmpoBaHusi CriopoB B 0611acTy MHTENNEKTyanbHON
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[encTBeHHOCTb N 3hPEKTMBHOCTL PacCMOTPEHUS Aen B oedeparibHOM NaTeEHTHOM cyde
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OEVCTBYIOWWE B ETVINTE CYOEBHbIE NPOLEAYPbI PASPELWEHWA CMNOPOB,
CBA3AHHbIX C UHTEJNEKTYAIIbHOWN COBCTBEHHOCTbBIO

HokymeHm rnodzomosurn 8-p Xoccam 3nb0uH Abdesb-AnbaaHu Srnb-Caaup, npogheccop
KOMMepYeCKo20 rpaesa u Oupekmop, PeauoHasibHbIl UHCMUMYym UHmMesiiekmyarsbHoU
cobcmeeHHocmu, FOpududeckul chakyrnbmem, XesnyaHckul yHueepcumem, Kaup, Eaunem

AHHOTALUA

B HacTosiwem fokymeHTe npeacTaBneH KpaTkuin 063op cyaebHbix npoueayp 3awmTbl Npas
nHTennekryaneHon cobcteeHHocTu (MAC), gencteytowmx B Ermnte. B HEM roBoputcs 0 TOM,
4yTO oxpaHa u 3awuTa NNC ctanu npuHUMNamm, 3anoXeHHbIMU B NpUHATYO B 2014 T.
KoHCTUTyumio, 1 4TO eLle 40 NPUHATUA 3akoHodaTenbcTBa B o6nactm NUC cyanebHas cuctema
ErvnTa urpana BaxHyto posnb B oxpaHe u 3awmte NNC, obecneunBas rpakgaHCcKo-NMpaBoByHo
3aLMTy, OCHOBAHHYIO HAa NPUHLMNAX eCTECTBEHHOrO Npaea u paBeHcTBa. B gokymeHTe Takke
OnuncaHo TO, YTO NPOUCXOAUIIO B 3aKOHOA4ATENbHOM 061acTn, HaYMHas ¢ NPUHATUS NepBOro
3akoHa 06 nHTennektyanbHon cobctBeHHocTn (MC) B 1939 r., M 0O AeNCTBYOLLErO B
HacTosillee Bpems 3akoHogaTtenbcTea B obnactu C. OTmevaeTcs, 4UTto cyaebHasa cuctema
ErnnTta cocTtouT u3 Tpex yacTtewn: cygbl obLien pucamkunn, cyabl No agMMHUCTPaTUBHBIM
Aenam n BbiCLUMI KOHCTUTYLMOHHBIV cyg Ermnta. MpumeHsiloTcs mepbl cygebHom 3awmThbl
MAC, a MMEHHO — MepbI FpaXgaHCKO-NPaBOBOK 3aLUTbI, YTONTOBHO-NPABOBOW 3aLLNTbI U
BPEMEHHON 3awwnTbl. N HaKkoHel, B JOKYMEHTE MOKa3aHo, Kak OnbIT paboTbl BHOBb CO34aHHbIX
3KOHOMUYECKMNX Cya0B, YNOMHOMOYEHHBIX paccMaTpmBaTh Aena, cessaHHble ¢ C, okasancs
yCneLHbIM B MilaHe yCTpaHeHMs1 MHOTMX HEOQOCTaTKOB CcyaebHON cMcTeMbl 1 MHOroobeLaroLwmm
C TOYKM 3pEeHUs co3gaHus cneumnanuanpoBaHHbix cygos no NC B Gyayluem.

L. NMPABA MHTEJINIEKTYANTbHOW COECTBEHHOCTW, MPOMUCAHHBIE B
KOHCTUTYLIUUN

1. CypebHas cuctema Ermnta usgasHa urpaeT BaXkHyt0 pOrib B OXpaHe W 3alumTe npas
nHTennektyansHon cobcteeHHocTn (MAC), npnyem ponb 3Ta NpPogorNKaeT Bo3pacTaTh,
ocobeHHo nocne npuHATUa B 2014 r. KoHcTutyuun Apabekon Pecnybnukn Ermnet. B ctaTtbsx
66, 67 n 69 Tpetben rmasbl KoHCTUTYUUK, «OCHOBHbIE NpaBa, cBo60AblI M 06A93aHHOCTY,
N3MNOXEHbl MHOTME N3 KOHCTUTYLMOHHbIX MPUHLIMMNOB, NeXalynx B OCHOBE CUCTEMbI NpaB
nHTennekryanbHon cobcTBeHHocTn (UC). B cTaTtbe 69 3akpenneHa o6a3aHHOCTbL rocygapcTea
oxpaHaTb Bce Buapl NMC Bo Bcex obnacTsax AeAaTenbHOCTU U NpegyCMOTPEHO co3aaHne
rocy4apCTBEHHOro opraHa, 0653aHHOCTb KOTOPOro — rapaHTupoBatb 1 oxpaHaTe MAC.

2. Taknum o6pasom, oxpaHa u 3awmTta MNMNNC ctann ogHUM U3 KOHCTUTYLIMOHHBLIX MPUHLIUMOB;
BCe 3aKoHOoAaTerbHbIe, UCMOSNTHUTENbHbIE N CyaebHble OpraHbl rocyAapCTBEHHOW BNacTu
065a3aHbl yBaxaTb 1 oxpaHaTb NMANC B COOTBETCTBUM C AENCTBYIOLUNM B CTpaHe
3aKOHOOAaTENbCTBOM.

3. B nocnepyrowmnx ab3auax onmcaHbl «3dhdekTuBHbIE cyaebHble npouenypbl»,
ncnonb3yemble B HacToswee Bpems ang sawmtel MAC.

B HacTosiLLeM JOKYMEHTE U3NOXEHO MHEHME aBTopa, KOTOPOe MOXET He CoBMNagaTb C MHEHUSMA
CekpeTapuaTta nnu rocygapcts-dneHos BONC.
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ll.  POJIb CYAEBEHOW CUCTEMbI 1O NPUHATUA 3AKOHOB B OBJIACTU UC

4, MepBbIn B UcTOpMK ErvnTa 3akoHogatenbHbi akT o 3awuTe NMUC — 3akoH Ne 57 o
3alMTe TOBAPHbIX 3HAKOB 1 (DMPMEHHbBIX HaMMeHOBaHW — G6bin NpuHAT B ErvnTte B 1939 1. [lo
NPUHATUSA 3TOrO 3aKoHa cyAbl cTapanuck oxpaHsaTb MNMNC, obecneynBas NnpuMeHeHne cpeacTs
rpakgaHCKO-NpaBoOBOM 3aLLUMTbl, OCHOBaHHbIE Ha NPUHLMNAaxX eCTeCTBEHHOro npasa u
crnpaBegnuBOCTU. MMuTaums unm konmpoBaHue n3obpeTeHuni, NPoMbILeHHbIX 06pa3uoB nnm
TOBapHbIX 3HAKOB CYNTANUCh NPOTUBO3AKOHHLIMU AENCTBUSMU, @ BUHOBHbIE B COBEPLLEHUM
Taknx OencTBUi HECNM OTBETCTBEHHOCTb B BMAE BO3MELLEHUS YObITKOB B COOTBETCTBUM C
HOpMaMu AenuKTHOro npaea. Cyaamy CMeLLaHHO IPUCAMKLMK® Bbina ycTaHoBneHa
afMVHUCTPaTUBHAsA cucTeMa pernctpaumm n3obpeTeHuni, ToBapHbIX 3HAKOB, (PUPMEHHbIX
HaMMEHOBaHWI 1 NPOMbILLIEHHbIX 06pa3LoB, ANA TOro YToObl YNPOCTUTL NOPSAOK
yCTaHOBIEeHNS npaBa COBCTBEHHOCTN 1 onpeaerieHns npas NpuopmuTeTa Ha OCHOBaHUN
perncrpaumm.

. COBEPLWEHCTBOBAHUE 3AKOHOAATEJIbCTBA

5.  3a 3akoHom Ne57 ot 1939 r. nocnegoBanu npuHaTne 3akoHa Ne 132 o nateHTax u
npoMbiwneHHbIx o6pasuax B 1949 r. n 3akoHa Ne 354 06 oxpaHe aBTopckoro npaesa B 1954 r.

6. Mocne Bctynnenus Ermnta Bo BcemmpHyto Toproeyto opranunsauuto (BTO)
3aKoHOAaTeNbCTBO ObINIO NEPECMOTPEHO C LieNbio NPpMBEAEHNS €ero B COOTBETCTBME C
CornalueHnem no TOproebIM acnektam npaB MHTENNeKTyanbHON COGCTBEHHOCTH
(Cornawenuem TPUMC), a B 2002 r. 6bin npuHaT 3akoH Ne 82 06 oxpaHe npas
WHTENNeKTyarnbHOM COBCTBEHHOCTM, BCTYNMBLINIA B cuny 3 noHsa 2002 .

V. HPUCAUKLUUA CYOEBHbLIX OPTAHOB MO AENIAM, CBA3AHHbBLIM C UC

7. Ecnn He cuntaTth cneumanbHbIX CyaoB, cygebHas cuctema Ermnta coctouT m3 Tpex
YyacTen, onmMcaHHbIX HUXeE.

A. Cy[bl OBLEW OPUCOMKLINW

8. CornacHo 3akoHy Ne 46 o cynebHon Bnactu ot 1972 r., K cyaam obLien ropmcamkummn
OTHOCATCSH KaccalMOHHLIN cya, anennsunMoHHbIE cyabl, Cyabl NEPBOW MHCTAHLUN U MUPOBbIE
cyabl. 3a UCKNYeHNnEM agMUHUCTPATUBHbBIX CMOPOB, KOTOPbIE OTHOCATCS K FOPUCANKLMM
"ocyaapCTBEHHOro coBeta (aAMUHUCTPATMBHOMO cyaebHoro opraHa), cyabl obLLen tpucamKumm
YMNOJSTHOMOY€EHbI BbIHOCUTb PELUEHMS NO BCEM COpaM M NPECTYNIEHNSM, KpOME TeX, KOTopble
npeaycMoTpeHbl 0COObIM NonoXxeHnem ctatbn 15 3akoHa o cyaebHonm Bnactu. oatomy
cnopbl, cBs3aHHble ¢ NC, Kak npaBuio, OTHOCATCS K KOMNETEHUUN Cya0B O6LLEN IOPUCANKLNN.
TouyHee roBops, 3KOHOMUYECKME Cyabl, TAKKe CHATAIOLMECH CyaamMu 00LLen opuCcanKUmm,
crneumanmanpyrTcsa Ha cnopax, paccmaTpmBaeMbIX B COOTBETCTBUM C 3aKOHAMM
NCKNIOYMTENBHO SKOHOMUYECKOro XapakTepa, Takumm kak 3akoH 06 oxpaHe npas
WHTENNeKTyanbHon CO6CTBEHHOCTH.

1 Cyabl cMellaHHOW topucamnkumm cosgasanuvck B 1870-x rogax, v K X OpUCANKLMN OTHOCUMUCH Aena,

CBA3aHHbIe C MHTepecamMmn MHOCTPaHHbIX rpaxaaH. Cydbl CMeLLaHHOW pUcaMKLMM Npogorkanv aencTeoBaTb 40
1949 r., korga rpaxgnaHe ApYrMx rocyaapcTts ObiM OTHECEHbI K FOPUCAMKLMM 0BbIYHBIX ervneTCKNX Cy4oB.
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B. TOCYOAPCTBEHHbIAN COBET (AODMUHUCTPATVBHbLIV CYOEBHbBIN OPTAH)

0. Cyabl, Haxogswmecs B BegeHun [TocygapCTBEHHOIO COBETA, 3aHMMAalTCA
NCKMIOYNTENBHO agMUHUCTPaTUBHBIMUK criopamin Bcex BuaoB. Ecnu NMUC npegocTtaeneHbl B
COOTBETCTBUM C PeLLlEeHUsIMN, NPUHATBIMU KOMNETEHTHbIMU BegoMmcTBamu NC no pesynbTatam
COOTBETCTBYIOLLIEN NMPOBEPKU, TAKNE PELLEHNS] O NPEeAOCTaBNEHUN UMM OTKa3e B
npegocTaBfeHMn NaTEHTOB, TOBAPHbIX 3HAKOB UMM NPOMbILLNIEHHbIX 00pas3L OB CUMTaOTCS
aAMVHUCTPATUBHBIMU peLLIEHNAMUN U MOTyT BbITb 06KanoBaHbl B cyaax, HAXo4AWMXCA B
BedeHun ocyaapCTBEHHOro coBeTa. OTO HE OTHOCUTCS K aBTOPCKOMY npaBy (MOCKONbKY €ro
oxpaHa obecneunBaeTcd aBTOMaTNYECKN, 6€3 KaKNX-NMOO agMUHUCTPATUBHbBIX PELUEHNIA) NN K
HepacKpbITOM MHpopmaumn. Beiclwen cyqebHon MHcTaHumMen B cucteme agMUHUCTPaTUBHbBIX
CcynoB aBnsieTca BbiclnMn agMUHUCTPATUBHBIN CYA.

«PelwweHnsa BepxoBHOro agMmMHUCTPATMBHOIO cyaa no genam, cessaHHbiM ¢ AC,
CcBUOETenbLCTBYIOT 0 ToM, YTo CornaweHne TPUMNC camo no cebe He obnagaet
NCNOSTHUTENBHOM CUINON, K YTO ero nybnvkaumsa B OduumansHoM GronneTeHe He
ABNSAETCSH rapaHTMen ero NpMMeHeHnsa — oTcoaa HeobXxoAMMOCTb NPUHATUSA
HaLMOHanNbLHOro 3aKoHoA4aTeNbCTBA, B KOTopoe nonoxeHns CornaweHna TPUMNC
BKIIOYEHbI MOCPEACTBOM CChIMKM Ha HUX»>.

C. BbICWWA KOHCTUTYLMOHHLIN CYA

10. BbICWNIA KOHCTUTYLMOHHBIN Cya NPOBEPSET 3aKoHo4aTENbHbIE U HOPMATMBHbIE aKThbl Ha
npegMmeT cooTBeTCTBUS KOHCTUTYLMK, cornacHo nonoxeHnam 3akoHa Ne 48 o Boeicwem
KOHCTUTYLMOHHOM cyae oT 1979 r. ¢ BHECEHHbLIMW B HErO NMOMpaBKkamu.

V. CYOEBHAA 3AWIUTA

11. T[paBoBas cuctema Ermnta obecneunBaet Tpu BMaa cyaebHonm sawmTtel Brnagensua MNMNAC:
Mepbl rpaXK4aHCKO-NPaBOBOW 3aLUTbl, MEPbI YTONOBHO-NPaBOBOM 3aLLUTbl U MEPbl BPEMEHHOM
3alWmnThl.

A. TPAXOAHCKO-NMPABOBAA 3ALLNTA

12. TpaxpgaHcko-npasoBas 3awwmTa NMNC ocywectBnaeTcs B COOTBETCTBUM CO CTaTben 66
3akoHa Ne 17 o Toproene oT 1999 r. u ctatben 163 ['paxkgaHCKOro Kogekca, kotopas B cnyyae
HapyLLleHnsa npaBa npaBoobnagartens npeaycMatpuBaeT BbiNnaTy eMy KOMMNeHcaummn B
nopsigke Bo3mMelleHus yuepba no Mcky o0 HeobpOCOBECTHOM KOHKYPEHLUN.

13. Takon rpakgaHCKuii NCK MOXET OblTb MoAaH NpOoTMB Npeanonaraemoro HapywmTens
no6bIM NULLOM, KOTOPOMY HaHeCeH yLepb B pe3ynbTaTe HapyLLEeHNs NpaB Ha TOBapHbIA 3Hak,
Ha nateHT nnbo gpyrunx NMUC. B To Bpems kak yronoBHbIA UCK MOXET BbITb NogaH TOMNbKO
Bnagenbuem nnu obnagarenem NMNC, nck o HegoOBPOCOBECTHOM KOHKYPEHLIMM MOXET ObITb
nogaH nobbiM NOCTpagaBLUNM NIMLOM, HE3aBUCMMO OT TOrO, KTO SIBfisieTcA npaBoobnagarenem.

«COOTBETCTBEHHO, ObINIO MPUHATO peLleHne, CorfacHo KOTOPOMY UCK O
HeJ0BpPOCOBECTHOWM KOHKYPEHLMN SIBASNCA 0ObIYHBIM MCKOM O NPUBNEYEHUM K
rpakaaHCKo-NpaBoOBOM OTBETCTBEHHOCTM 3a COBEPLUEHHOE npaBoHapyLleHve. Jlioboe

2 Anennsauma Ne 6965, 49 L, SAC, 25/12/2004.
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Lo, KOTOPOMY NMPUYNHEH YLLEepO B pe3ynbTaTe Takoro HapyLeHUsl, UMeeT NpaBo Ha
nonyyeHve KoMneHcaummn B nopsiake Bo3MelleHus yuepba Temun nuuamm, Kotopble
y4acTBOBanu B NpUYMHEHNM yuiepba, npu ycroBum, YTo YyCTaHOBMNEHb! (hakTbl HApYLLUEHUS
N NPUYMHEHUS yuiepba 1 NpUYMHHO-CcneacTBEHHas CBsA3b. C Apyroi CTOPOHbI, UCK B
CBS131 C NOAAENKOWN TOBApHOro 3Haka MoXeT ObiTb NoAaH TOMbKO BraaenbLeM U TOMNbKo
NPOTMB NLIA, COBEPLUMBLLETO HapYLLEHWEe B BUAE NOAAENKu»°.

14. B oTnuuue oT YronoBHbIX Aer, FAe perncrpaums ToBapHOro 3Haka sIBNsieTCst OCHOBaHNEM
AN NPUHATUS K PACCMOTPEHMIO MCKA O HapyLLEHMN NpaB Ha TOBApPHbIN 3HaK, rpaxaaHckue
UCKW, HaNpuUmep, 0 HeAoBPOCOBECTHOMN KOHKYPEHLMU, He TPebyIoT Takon perncrpaumm.

B. YIONOBHO-MPABOBAA SALLNTA

15. Cratba 32 3akoHa oxpaHe npaB MHTENNeKTyanbHon COGCTBEHHOCTM NpeaycMaTpmBaeT
YrorioBHOE Haka3aHue 3a HapyLLeHWe rnpas Ha NaTeHT Uiy nonesHy mogens. Hapywexve
KOMMEPYECKON TalHbl SABMSIETCS YrOfIOBHO Haka3dyeMbIiM OesiHMEM COrflacHo ctaTbe 61,
nogAerika ToBapHOro 3Haka — corfiacHo cratbe 113, a HapyLleHne nNpaB Ha NPOMbILLSIEHHbIN
obpasey, — cornacHo ctatbe 134. CtaTtba 181 06bABNSET YrONOBHO Haka3yeMblM HapyLleHue
aBTOPCKOro npaea 1 CMeXHbIX npas., a ctaTtbsl 203 — HapyLeHne npas Ha HOBbIE copTa
pacTeHun.

16. TMonoxeHus, obbsBnsAOLME YrONOBHO HakadyembiMu HapyweHust NMNC, npeanuceiBatoT
cynebHbIM opraHam B criydae npu3HaHus HapylumMTenen BUHOBHBbIMU BbIHOCUTb PELLEHNS O
KoHdumcKkauumn Bcex npeameToB, Hapywatowmx MAC, n obopyagoBaHus, MCNosrib3oBaBLUIErOCS
ANS N3roTOBMNEHMS TakMx NpeaMeToB, U NyGnMKoBaTb Takne peLleHnst B OAHOM UM HECKONbKUX
eXe[HeBHbIX ra3eTax 3a c4eT CTOPOHbI, NPU3HAaHHOW BUHOBHOW.

17. Y rocypapctBeHHOro 06BMHEHNSI €CTb HEOTHEMIIEMOE NPaBo BO30YyXaaTb YrofioBHbIE
Aerna n y4acTtBoBaTb B pacCMOTPEHMM Takux gen B cyae. Cnegyet oTMeTUTb, 4To 25 mapTa
2007 r. rocyoapcTBeHHbIN Npokypop BeinycTun Linpkynsap Ne8 o npuMmeHeHun nonoxeHui
3akoHa 06 oxpaHe npaB MHTeNNeKTyanbHon CO6CTBEHHOCTU, NpeanuUChIBaloLLNIA
He3amMeanuTEenNbHYI nepenady B cyq Aen, CBsA3aHHbIX ¢ HapyweHuem npas UC, ecnu dakT
COBEpLLEHNS NPECTYNNeHns ycTaHoBneH. [Janee B 3TOM UupKynsape 6b1no ykazaHo, 4To
NPOKYpPOPbl AOIMKHbI XOA4aTancTBOBaTb O NEPECMOTPE MPUroBOPOB MO NPECTYNNEHNUSIM,
cBs3aHHbIM ¢ VC, 1 Bo3OyxaaTb anennsaymoHHoe Npon3BOACTBO B Criydae oWnBOoYHOro
NPUMEHEHUS NN TONKOBaHUSA 3aKoHa.

18. B pononHeHue K Mmepam, NPMHMMaeMbIM roCyAapCTBEHHBbIM OOBUHUTENEM, FPaXXAaHCKUN
ncTewl, MOXeT NoAaTb Xxoa4aTancTBo 0 BO30Y)XAEHMM YronoBHOro Aena Hanpsavyto. OpHako B
cny4vae HapyweHusa npas VIC, xogaTtancteo 0 Bo3byaeHUN yrofloBHOMo Aena MoxeT ObiTb
noAaHo Tonbko Bnagensuem npasa C, He3aBUCUMO OT TOro, NMPUYUHEH N1 eMy yLiepb B
pes3ynbTaTe HapyLeHUsa. YronoBHO-NPaBOBOM 3alLmTe noanexaT TONbKO 3aperncTpupoBaHHbIe
3HaKW; MCKU O HapyLLUEeHUN HE NPUHMMAOTCA K PACCMOTPEHUIO, ECININ HapYLLUEHNE NMENO MECTO
A0 perncTpauumn unm nNo UCTEYEHMIO Nepuoaa perncTpaunmn, ecnu peructpaums He ooina
npoanexa.

19. CnepyeTt OTMETUTb, YTO cornacHo 3akoHy 06 oxpaHe nNpaB MHTENNeKTyansHowu
COBCTBEHHOCTM YronoBHbIE NPOLEAYPbl U MEPbI YTONOBHO-NPABOBON 3aLUUThI
pacnpocTtpaHstoTca Ha Bce MNC.

Anennsauua no rpaxagaHckomy aeny Ne 436, 22 L, 14/6/1956, 7 L, P. 723.
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C. BPEMEHHAA SALLNTA

20. [paBoBas cuctema Ervnta npegycmatpuBaeT BpemeHHyto 3awmty NAC nocpencrasom
pacnopsbkeHun cyfa no xogatancream. Llenb Takon BpeMeHHOoN 3awmuTbl — o6ecneynTb
NPUHATNE He3aMeaIMTENbHbIX AENCTBUIA C LieNblo NpefoTBpaLleHNsa HapyLLEeHNUs Unm
COXpaHeHus goKa3aTeNbCTB ero CoBeplUeHnsi. BpemeHHas 3awmta MoXeT Takke
NnpegocTaBnsATbCA B Cryvasix, Koraa B Xxo4e npogosikntenbHoro cygebHoro pasbuparenscrea
AoKasaTenbCTBa MOryT ObITb yTpayeHbl, MPU YCNOBMKU, YTO Takasi Mepa He NOBNUSET Ha
CyLLEeCTBO npasa.

21. PacrnopsixeHve cyga no xogatancTBy — 3TO pelleHue, NpuHAToe cyaben inaudita altera
Ha OCHOBaHWW xoJaTancTea, NoAAaHHOIO UCTLIOM; OHO OTIMYaeTCs OT peLleHnsi cyaa, KOTopomy
AOIMKHO npejLecTBoBaTth cyaebHoe pasbupatensCcTBO C yHacTUEM TSXKYLLUMXCS CTOPOH.

22. B oTtnuune OT pelueHun cyga, npoueaypa BblHECEHUSI CyaOM PaCnoOpsKeHUs no
XOAaTancTBy ABMAETCS JOBOSbHO NPOCTON, HE TpebyeT BbICOKMX 3aTpaT U HE 3aHUMAET MHOIO
BpemeHn. BpemeHHas 3awwmTa NNC npeaycmoTtpeHa ctatbsimn 33, 115, 179 n 204 3akoHa 06
OXpaHe npaB UHTENNEKTyanbHOM COGCTBEHHOCTH.

23. Bo Bcex cnyvasix cyAbsi MMeeT NpaBo NpeaycMoTpeTb B pacropsikeHnn no xoaaTancTaey
BHECEHMWE COOTBETCTBYHOLLErO 3ariora, CornacHo cratbe 288 ApGUTPaKHOTO NpoLiecCyanbHOro
koZekca.

24. CnepyeT OTMETUTb, YTO BPEMEHHbIE Mepbl, KOTOPbIE MOTYT BbITb NPUHATHI B
COOTBETCTBMU C pacrnopsPKEHMEM MO XOA4aTalCTBY, HE OrpaHMYMBaOTCA Mepamu,
NpeayCMOTPEHHBIMUN BbILLEYNOMSIHYTbIMM CTaTbsiMU.  [pyrMMu npuMepamu pacrnopsikKeHuin no
xopaTancTeam siBNAOTCA NoapobHoe onnucaHue naaenusi, Toeapa, paboTbl, UCNONHEHUS,
3BYKO3anucu, TpaHCHALUM UK OPYrMX NpaB; [oKa3aTenbCTBO HapYLLIEHUS U COXpaHeHue
BELLLEeCTBEHHOro JoKa3aTenbCTBa; W NPUOCTaHOBIEHME NPOM3BOACTBA TOBAPOB, Ny6rnmkauum,
TpaHCRAUMKU, BOCNPOU3BEAEHUS UMW UCTIONTHEHUS NPOU3BEAEHUIN UMK 3BYKO3anNucen,
Hapywatowmx MNC. Takue pacnopspkeHust MOryT Takke npegycMaTpuBaTh HanoXeHne
BPEMEHHOro apecTta Ha ToBapbl UNy U3enusi, NpeanonoXxuTensHo Hapywatowme MUC, un
nto6oe obopyaoBaHue, UCMOMb3yeMoe A1 U3rOTOBINEHUS TaKMX TOBAPOB MU U3OENUNA.

25. Kpowme Toro, ctatba 180 B Tome Ill 3akoHa 06 oxpaHe npaB MHTENNEKTyanbHOM
COBCTBEHHOCTH, B KOTOPOM peyb naeT 06 aBTOPCKOM NpaBe M CMEXHbIX NpaBax,
npegycMaTpuBaeT BO3MOXHOCTb NPUHATUSA 0COBOM Mepbl He Cyabewn, U34aBLUMM
pacnopsibkeHme no xogaTtancTey, a CyaoM, paccMaTpmBatoLLMM anennisaumio Ha pacnopshkeHue
no xogartancrey. JTa ocobas Mmepa 3akrnoyaeTcs B HaszHavyeHun cygebHoro ncnonHuTens,
3agavamm KOTOPOro ABNSATCH NepensgaHme, UCnonb3oBaHne, TPAHCNAUNS, U3rOTOBIIEHNE Nnn
BOCnpou3BeaeHne paboThl, 3BykO3anucu nnun nporpammbl. MonyyYeHHbI B pesynbTaTe 4oxon
A0IKeH ObITb 4ENOHMPOBAH Ha CHET B KAa3HAYENCTBE N XPaHUTLCA TaM A0 TeX nop, Noka cnop
He BygeT paspeLueH.

26. [lonoxeHns 0 pacnopsbkeHUsax No xogatancrTeam cogepxarcs B ctatbsax co 194 no 200
pasgena 10 ApGuTpaxHOro npoueccyanbHOro kogekca. JTu CTaTbM NPUMEHSIIOTCA B CUITY
OTCYTCTBUSA Kaknx-nmbo KOHKPETHbIX MOMOXEHMI Ha 3TOT cHeT B 3akoHe 06 oxpaHe npas
WHTENNeKTyanbHon CO6CTBEHHOCTH.

Vl. CO3A0AHUE 3KOHOMUYECKUX CYOOB

27. OpHou 13 Hanbonee cepbesHbix Npobnem, cToAWwmMX nepen cyaebHom cuctemon,
ABNSAETCS pacTyLee YMCno rpaXXgaHCKMX M YronoBHbIX Aen, YTO CYLeCTBEHHO yCunmaaeT



WIPO/ACE/12/6
cTp. 8

Harpysky Ha cygebHyto cuctemy 1 3aTpyaHsaeT ee addekTUBHOE PYHKLMOHMPOBAHUE U
BbINOSIHEHME €10 CBOEro npeAHasHavyeHus, KOTOpoe 3aKryaeTcs B OTnpaBneHum npaBocyans
no rpaXgaHCKMM W YrofioBHbIM Aenam.

28. byayum y6exaeHHbIMKU B TOM, YTO cripaBeanueas cyaebHasa cuctema aBnsieTca OgHUM 13
BaXXHbIX (haKTOPOB, CMNOCOOCTBYOLWMNX CO34aHMI0 BaronpmaTHbIX YCIOBUIA ANS 93KOHOMUYECKOro
pa3BuTus 1 nieectmumn, B 2008 r. Bnactn Ermnta npmnHanu 3akoH Ne 120 o cosgaHum
3KOHOMWYECKNX CyOoB. JTOT 3aKoH BCTynun B cuny 1 oktabpsa 2008 roga. B yactHocTy,
cTatbs 4 onpeaenseT PUCAMKLNIO SKOHOMUYECKNX CYAOB, 3aHNMAIOLLMXCA pacCMOTPEHNEM
rpakAaHCKMX M YrONOBHbIX AEN, CBSA3AHHbIX C MPYMEHEHNEM 3aKOHOB 9KOHOMMYECKOIO
Xapaktepa, B TOM YMCIe rpakgaHCKMX U YronoBHbIX Aef, CBA3aHHbIX C NPUMEHEHMEM 3akoHa
Ne 82 o1 2002 r. 06 oxpaHe npaB MHTENNEKTyanbHON COOCTBEHHOCTH, 3a UCKNOYEHNeM aen,
OTHOCSILLMXCSA K topUCaMKUMKM FoCcyaapCTBEHHOIO CoBETA.

29. CosgaHve 3KOHOMUYECKMX CyO0B, B KOMMNETEHLMIO KOTOPbIX BXOAUT pacCMOTpeHue aen,
CBSI3aHHbIX C NPUMEHEHNEM 3akoHoaaTenbcTea B obnactu MIC, okazanock ycnewHbiM B NnaHe
YyCTpaHEeHUs MHOrMX U3 HeJoCTaTKOB cyaebHOM cMcTeMbl B TOM, YTO KacaeTcs 3awmTbl NMAC B
COOTBETCTBMM C 06LIUM 0bsi3aTenbcTBaMm, NnpeaycmoTpeHHbimn Cornawennem TPUMC, un
0cobeHHO B cuny HeobxoanumocTn obecneyveHuns rocygapcteammn-uneHamm BTO acheKkTnBHbIX
npoueayp 3awuTbl npas NMNC B cnyyasax nx HapyweHusa. Takve npoueaypbl A0MKHbI ObITb
crnpaBeannBbIMU U OOGBEKTUBHBIMU, U HE HYXXHO, YTOBbI OHM BbiNM HeonpaBgaHHO
YCNOXHEHHBIMW UIM OPOroCTOAWMUMM, NIMBO yCcTaHaBNMBanm HeO6OCHOBaHHbIE BPEMEHHbIE
orpaHnyYeHns nnm ObiNn NPUYNHON HeoNpPaBAaHHbIX 3a4epPXKeK.

30. CosgaHue 3KOHOMUNYECKMX CyaoB OKa3alJioCb B 3HaYMTENbHON CTENEHN NO3UTMBHLIM
Larom Ha nyTu K co3gaHuio B 6y,1:|,yu_|,eM cneunanm3npoBaHHbIX CyaoB Mo nC.
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SPPEKTMBHbBIE NPOLIEAYPbLI CYOEBHOIO YPEIYIIMPOBAHUA CINOPOB B
OBJIACTU NHTENNEKTYAIIbHOM COBCTBEHHOCTU NAHAMbI

Lokymenm nodzomosun 2-H Xoce 3dyapdo Aty lNpado KaHarnc, npedcedamerib BepxoeHO20
cyda, 2. lMaHama, MaHama’

AHHOTALUA

B nHTepecax 6onee onepaTUBHOrO yperynmpoBaHusi cnopoB Pecnybnuka MNanama npuHsana psg
Mep, NO3BONALLMX 06ecneynTb pacCMOTPEHNE rpaXXaaHCKUX Aer, CBA3aHHbIX C BONpocamu
nHTEennekTyansHon cobcreeHHocTn (MIC), cneumanbHbiMU CyabsiMU C MCNOMNb30BaHNEM NPOCTON
n adpcpekTnBHOM Npoueaypbl 6€3 NULWHMX PopManbHOCTEN.

HenasHo B cTpaHe Gbina BBeAeHa cuctema yrofioBHOro Cyaonpou3BoacTBa, KoTopast
Gnarogapsi MexaHM3maMm anbTepHATMBHOIO YPErynmpoBaHns CNOPoB Takke AaeT BragenbLam
npaB VIC BO3MOXHOCTb BbICTPO peLlaTb BO3HMKaKLWMe Npobnemsl 1 NofyyYaTb KOMNEHcaumo 3a
NPUYNHEHHbIV UM yLLepo.

l. BBEAEHUE

1. TlocymapcTBeHHble opraHbl NpaBoCyausi, 3aHUMatoLWmecs yperynmpoBaHMemM Cnopos,
KOTOpble BO3HUKAIOT B 06LLECTBE, OTBEYAIOT 3@ CO3[aHne yCrnoBun, HeobxoanmbIx Ans
WHBECTULMIN N NHHOBALMOHHON AeAaTenbHOCTU. Kpome Toro, oT adhhpekTUBHOCTM UX paboTbl
3aBMCUT BEPXOBEHCTBO 3aKOHa W NpaBoBasi onpeaeneHHoCTb B cTpaHe. Takum obpasom, aaxe
npv YCNOBMM COOTBETCTBMUSA 3aKOHOAATENbCTBA MEXAYHAPOAHbIM CTaH4apTaM U Hannyuns
HaOEeXHOW CUCTEMbBI permcTpaunmn npas nHTennektTyansHon cobctseHHocTn (UC), a Takke
CTPOrnX HOPM MOrPaHNYHOrO KOHTPOMS, €CNW OpraHbl NPaBoCyaMs HE B COCTOSIHUM
nNpeaoCcTaBuTb BnagesnbLam HemaTepuarbHbIX NpaB onepaTuBHbIA U AEACTBEHHbIN MEXaHU3M
paspeLleHne CropoB, BO3HMKAIOLLNX B CBA3N C HE3AKOHHbBIM MCMOMb30BaHNEM UMK
pernctpaumen npae VIC, Takme opraHbl He MOTyT CYUTATbCA APPEKTUBHBIMU.

2. B cBeTe atoro cyaebHas 3awmTta npas NC aBnseTcs BaXKHENLLUM 3IEMEHTOM Pa3BUTUS,
ocobeHHo ans NaHambl ¢ ee BbIrogHbIM reorpadouyeckum nomnoXKeHNnem 1 ¢ y4eToM HeJaBHO
3aBepLleHHOM paboTbl N0 pacLUMPEHUIO KaHana, CoeguHSALLEro ABa okeaHa, Yepes KOTOpbIN
NMPOXOANT OKOMO NSATU NPOLIEHTOB MUPOBOrO TOProBOro rpy3oobopoTa.

3. Pornb naHamMCKmx opraHoB npaBocyaus B yperynnposaHum gen B obnactn NC MoxHO
npocneante ¢ MOMeHTa 3apoxaeHust Pecnybnukun. Yxe B 1916 r. 3akoH npegocTtasui cygam
NOMMHOMOYMSAM paccMaTpuBaTh Aena O HapyLeHU NpaB Ha 00BbEKTbLI NUTEPATYPHOWN
COBCTBEHHOCTM M rpaxgaHcKkne gena, MHMLUMMPOBaHHbIE BNagernbLaMmm aBTOPCKOro npaea.

4.  C nepBbix NneT cywectsoBaHusa Pecnybnukn 3a yperynmpoBaHue CnopoB, CBSA3AHHbIX C
perncrpaumen npae NPOMbILLNIEHHON COOCTBEHHOCTN, OTBEYan agMUHUCTPATMBHbIN OpraH,
obecneumBatoLmi cobnogeHmne rocygapCTBEHHOM NOANTUKM B 0611aCTU NPOMBbILLSIEHHOCTU U
ToproBnu. 3TOT opraH 6bin nocneaoBaTeNbHO HageneH NOIHOMOUYMAMUN BbIHOCUTD peLLIeHus No
BO3paXEHUSAM B OTHOLLEHUMN PErMcTpaumm ToBapHbIX 3HAKOB, MATEHTOB U (DUPMEHHbIX

B HacTosiLLeM [OKYMEHTE OTpakeHO MHEHME aBTOpPa, KOTOPOE MOXET HE COBMaJaThb C TOYKOWN 3peHust
CekpeTapuaTta nnu rocygapcts-dneHos BONC.
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HaumeHoBaHu. Takum obpasomM, yxke Toraa opraHbl NPaBOCYAMS UMENWN — NYCTb U
orpaHMYeHHOe — BrMsiHWE Ha yperynnpoBaHue BOMpOCOB B chepe 3alUTbl NPOMbILLIIEHHON
COGCTBEHHOCTU. B COOTBETCTBUM C rpaXXgaHCKUM 3aKOHOA4ATENbCTBOM OpraHbl NpaBocyaust
ObINK YyNoNHOMOYEHbI paccMaTpuBaTh Aena 0 Bo3MeLeHun yuepba, NpUYMHEHHOro B
pesynbTaTe HapyLleHUsi NpaB NPOMbILLIIEHHON COGCTBEHHOCTH, @ CTOPOHA, NocTpaaasLlas ot
peLLeHusl, BLIHECEHHOTO MO BO3paXXeHWo, MMena nNpaeo nogatb anennauuio B cya obuen
WHCTaHLMK, 4TO6bI OBUTLCSH OTMEHbI peleHus 06 oTkase'. Tak 6bino ao 1974 r., korga
BCTYNWn B cuny 3akoH 11 cOOTBETCTBYHOLLErO roa, B COOTBETCTBMMN C KOTOPLIM CTOPOHbI
NoNy4Mnun npaeo o6kanoBaTb PeLLeHusl, BbIHECEHHbIE C Y4ETOM BO3PaXKEHUS], NyTeM nogayn
anennsuMm B MMHUCTEPCTBO TOPrOBIN U NMPOMbILLNIEHHOCTW.

.  TFPAXAAHCKWUE UCKU

A.  YYPEXIOEHWVE CMNEUNANNINPOBAHHBLIX CYOOB ANA YPEMYIIMIPOBAHWA OEN B
OBJTIACTW CBOBOAHOWN KOHKYPEHLIN 1N SALLNTBI NMPAB NMOTPEBUTENEN

5. YeTbipHaguaToro oktabpsa 1991 r. BepxoBHbIN cyd NPUHAN pelleHne, NOCTaBMBLUEE TOYUKY
B npouecce nepegayun gen o NpoMbINEeHHOW COBCTBEHHOCTH, KOTOPbIE Npexae
perynupoBannucb B OCHOBHOM C MOMOLLLIO aAMUHUCTPaTUBHBIX Mep, B BeJeHNE OpraHoB
npaBocyausi. OTO peLlleHne BbINo NPUHATO B CBA3M C MCKOM O KOHCTUTYLMOHHOCTU CTaTbM,
Hagenswowen eHepanbHoe yrnpasrieHne TOproBnu MMHUCTEPCTBA TOProBnn
NPOMBILLSIEHHOCTU NPABOM BbIHOCUTbL PeLLEHUs MO BO3PaXKEHNSM, HarpaBrneHHbIM B CBA3N C
3asBKaMu Ha Nosly4eHne naTeHToB N perncTpaunsiMm TOBapHbIX 3HAKOB N (OUPMEHHbIX
HanMeHOBaHUN.

6. Wcreuy no aeny o KOHCTUTYLMOHHOCTM 3asiBUM, YTO TakMe NOSTHOMOYMS OTHOCSTCS K
cyaebHbIM PyHKUMAM, 3akpenneHHbIM KOHCTUTYLMen 3a opraHamy npaesocyaus. 910
3asBrieHne ObIr1o NPM3HaHO 060CHOBAHHLIM B BbiCLIEN CyAeBHON MHCTaHUMK, YTO
noayepkMBaeT HE3aBUCUMOCTb OPraHoOB NpaBoCyauS.

7. Kak cnegcteue, NneHym BepxoBHoro cyga Hagenun cygen no rpaxaaHckum gernam
NOSTHOMOYUSIMWN BbIHOCUTL PELLIEHNSA B OTHOLLEHWM CNOPOB B 061acTh NMPOMbILLIIEHHON
cobcTBeHHOCTM. OgHaKo Takoe NonoXeHue Aesn 3akpenunocb HeHagonro. B pesynbtarte
MacLUTabHbIX pedopMm, HanpaBfeHHbIX HA COOTBETCTBME CTaHAapTaMm, HeobxoaMMbIM Ans
BCTynneHnsi B0 BcemupHyto Toprosyto opradmsauuio (BTO), Bo ucnonHeHve 6onee He
pevictaytoLero 3akoHa Ne 29 ot 1 deBpans 1996 r. 2 Bbinun yupexaeHsl CreLmanispoBaHHble
cyabl. OHM BbINK YNOSTHOMOYEHLI paccMaTpuBaTh LUMPOKUIA KPYT AeN, CBA3aHHLIX CO
CcBOOOOHbBIM PLIHKOM, B TOM 4ncrie cnopoB B obnactn VC, 4To BbIXOOUT ganeko 3a npeaernbl
obsasaTtenbcTBa NMaHamMmbl B COOTBETCTBUN CO cTaThben 42 CornaiwieHumsi No TOProBbiM acnekram
npas nHTennektyanbHon cobcteeHHocTn (TPUMC), cornacHo koTopon npasoobnagatensm
AOMKHa ObiTb NpegocTaBneHa BO3MOXHOCTb 006paLLaTbCs K rpaXKaaHCKum cyaebHbIM
npouenypam onsa obecneveHnss cCobnNoaeHNss CBOMX HeMaTepuanbHbIX NPas.

8. C yupexpaeHueM Takmx cygos B r. [laHama B 1997 r. cTpaHa cTana ogHUM U3 nepBbIX
rocyaapcts JlaTuHckon AmMepukuy, B cygebHon cucteme KOTopbIX MOSABUIIUCE CyabM,
cneunanuaupyowmecs Ha npaesax VC, — dakT, koTopbin gaxe cnycts 20 net nonyvaet
BbICOKYH OL€HKY MexayHapoaHoro coobuiecTtsa.

! Ctatbs 40 Ykasa Ne 1 ot 3 mas 1939 r., perynvpyrowero AencTByOLWME NOMOXEHNSA O NATEHTaX, TOBAPHbIX

3HaKax U PMPMEHHbIX HAMMEHOBaHUSIX.
Crtatbs 141 3akoHa Ne 29 ot 1 dpeBpans 1996 r. o 3amuTe KOHKYPEHLUMM U NPUHATUM OPYTMX Mep; 3aKOH
aocTyneH Ha noptane WIPO Lex no agpecy: http://www.wipo.int/wipolex/ru/details.jsp?id=3394.



WIPO/ACE/12/6
cTp. 11

9.  CyllecTBYIOT NOATBEPXOEHWS TOroO, cneuManmsauus opraHoB npaBocyams BecbMa
adhpekTMBHA. bnarogaps en cokpawaeTcsa KOM4ecTBO e, paccMaTpuBaeMbIX cydamu
obLen topucankumm, KoTopblie B criydae NaHambl Takke 3aHUMaKOTCSA yperynmpoBaHmem
TOProBLIX CNOPOB, 1 0becneyvmBaeTcst ObICTPOE N KaYeCTBEHHOE cyaebHoe pa3brpaTenbCcTBo,
4yTO OTBeYaeT TpeboBaHNSAM ANHAMUYHOCTU COBPEMEHHOW TOProBAN N 3HAYNMOCTH
HemaTepuanbHbIX aKkTUBOB.

10. Ewe oaHMM NpenMMyLLECTBOM CneLmManm3aumm opraHoB NpaBoCcyanst ABMSIETCS 3amMeTHas
BHYTPMBEOOMCTBEHHAS NOCNEeAoBaTENbHOCTb U e4MHO0Opasne peLleHnii, BBIHOCUMbIX MO
[enam, KoTopble pa3bupatoTcsi B aHHbIX CyAax ¢ MOMEHTa UX yupexaeHus. O4eBUaHO, YTo
3TOT noaxon obecneynBaeT NPaBoBYO ONpeaeneHHOCTb U paBHONpaBue Arsi BCEX CTOPOH.

B. TPAXOAHCKOE CyOOnrPom3BoACTBO

11. TMomwumo y4YpexaeHusa cneunannanpoBaHHbix cyaoB B [NaHame Takke Gbina BBeaeHa B
AencTemne npouenypa, oTnmyHasa oT ToKn, KoTopasi npeaycMoTpeHa [paxgaHCckum
npoueccyarnbHbIM KOOEKCOM, OTAAoLWMM NpeanoYyTeHne CTporo CtaHaapTU3NpOBaHHbIM
NMMCbMEHHbIM 3asBreHnam. 3To ObINo caenaHo B pycrne nocneaHnx TeHAeHUMN B
npoueccyanbHOM Npase, a Takke B COOTBETCTBMM C NONOXEHUAMU KOHCTUTYLMK, B KOTOPOW
HeABYCMbICITIEHHO NOAYEPKMBAETCH, YTO NpoLeccyanbHoe 3aKoHO4AaTENbCTBO JOMKHO
npusHaBaThb NpaBa, 3aKpensieHHble 3aKOHOM, U NPUHLKUN NpoLeccyasibHON 3KOHOMUM.

a) O6Lwime npoueaypbl No gernam, CBA3aHHbIM C aBTOPCKUM NPABOM M CMEXHbIMW NTpaBamMu

12. Yrto KacaeTtcsa aTom obnactu, To 3akoH Ne 29 ot 1996 r. npegycmartpmBaeT
NPeMyLLIECTBEHHO YCTHOE Cy0NpPOn3BOACTBO BO UCMOSTHEHWE AEUCTBYIOLLEro 3aKkoHa o
3alnTe KoHKypeHLmm (3akoH 45 ot 31 okTabpsa 2007 r.) . OToT 3aKkoH, 6yayun Konveii 3akoHa,
NPUMEHSABLLErocsa AN yperynmpoBaHus Cnopos B 061acTn MOPCKMX NEpPeBO30K, NCMONb3yeTcs
ANS paspeLueHns cnopos B 06nacTu HapyLLeHWIA aBTOPCKOro NpaBa U CMEXHbIX NpaB, a Takke
apyrmx cnopos B obnactu NC, ons koTopbix B HOpMaTUBHOM H6a3se He NpeayCMOTPEHO UHON
npoueaypbl. OPPEKTUBHOCTb 3TOM NPOLLeaypbl, pacCMaTpMBaeMOn B HACTOSILLLEM JOKYMEHTE B
KayecTBe yHMBepCanbHOM — BeAb OHA NPUMEHSETCA K Aenam, KacaroLmnmcs noTpedunTenbCKmx
npaB U MOHOMOSbHbLIX CUTYaLM (KOTOPbIE Takke BXOAAT B cdhepy OTBETCTBEHHOCTU
creumanm3npoBaHHbIX Cy4oB) — joKa3aHa BPEMEHEM.

13. [pyrMm npenmMyLlecTBOM AaHHOW Npoueaypbl SBNSET TO, YTO OHA NO3BOMSET CTOPOHaM B
pamMKax npeaBapuTenbHOro CrylaHusi BHECTU UCPaBIEHMS B NEPBUYHBIN UCK, 0GroBOpUTb
obcTosTenbcTBa Aena (MMHyst TeM caMbiM ANUTENbHbIV 3Tan NpeAcTaBneHns 4okasaTenbeTs),
[I0rOBOPUTLCS O KONMYECTBE IKCMEPTOB, Y4aCTBYIOLMX B MPOLIECCE, a Takke Ha3HaunTb AaTty
npeacTaBneHns, NPUHATUS U PaCCMOTPEHNS A0oKa3aTenbCTB CTPOro B YCTHOM hopMe U B
NPUCYTCTBUM CYObMW.

b) (paxkgaHCckoe cyoonpon3BoACTBO B 0611aCTU NPOMBbILLIIEHHOW COBCTBEHHOCTHU

14. Paspgen VIl (ctaTbu 181-199) geicTByioLero 3akoHa 0 NPOMbILLIEHHOR cobeTBEeHHOCTM?
TaKkKe yCTaHaBnMBaeT YCTHYIO NpoLeaypy CyAonpon3BOACTBA, YTO COOTBETCTBYET NPUHLMNAM

8 CraTbsa 128 3akoHa Ne 45 ot 31 oktabpsa 2007 r. 0 3awute KOHKYPEHLUN U NMPUHATAM OPYrMX Mep; 3aKoH

OOCTyneH no agpecy: https://www.gacetaoficial.gob.pa/pdfTemp/25914/7277 .pdf.
4 3akoH Ne 35 o1 10 mast 1996 r. 0 NpombILLIEHHON cOBCTBEHHOCTU ([OCTyneH Ha noptane WIPO Lex no
agpecy: http://lwww.wipo.int/wipolex/ru/details.jsp?id=3387), nameHeHHbIn 3akoHoM Ne 61 o1 5 okTs6ps 2012 1. 0

[Footnote continued on next page]
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COCTS3aTeNbHOCTH, NpoLeccyarnbHOW 3KOHOMUM, NYGNNYHOCTU 1 Ge3oTnaraTenbHOCTU.
MN3HauanbHO Takas npoueaypa Mcnosib3oBanach Nuilb B HEKOTOPbIX Criyvasix, NpsiMo
NPOMMCaHHbIX B 3aKOHE, O[IHAKO cervac oHa NPUMEHSIETCS KO BCEM rpaXkaaHCKUM cropam B
OTHOLLEHMWN NPOMBILLIIEHHON COBCTBEHHOCTUN 1 NpeaycMaTpUBaeT NpoBeaeHne 3aceaHus, Ha
KOTOPOM NPeACTaBnsATCS, NPUHUMAKOTCA U paccMaTpuBaloTCs foKkasaTenbcTea U
3acnyLwmBaloTCs 3aKMUYUTENbHbIE 3asiBNeHUs. B Lensx 6bicTporo yperynmpoBaHus Cropos
ObIn Takke NPUHAT psg Mep, B TOM YMCIe COKpaLlleHe KONMYecTBa AoKa3aTenbCT.,
npeacTaBnsieMblX B Xoe Cy4ONpON3BOACTBA.

15. bBnarogapsi nocnegHen pegopme 3akoHa O NPOMbILLIIEHHONW COOCTBEHHOCTH,
npasoobnagartensiM, Haxo4ALWMMCS 3a rpaHnLEen, CTano NpoLwe HasHadYaTb CBOMX 3aKOHHbIX
npegctasutenen. Ctano BO3MOXHbBIM NPUBMEKATb K y4aCTUIO B rPaXKadaHCKNX U YrOMOBHbIX
cyaebHbIX npoueccax agBoKaToB, 3aperMcTpMpoBaHHbIX B BEAOMCTBE NPOMbILLNIEHHOM
COBCTBEHHOCTM, YTO OCBOBOXAAET COOTBETCTBYHOLLYK CTOPOHY OT 06513aHHOCTM NoATBEPXKAATb
CBOI NPaBOCYOBHLEKTHOCTb HA TEPPUTOPUM CTPaHbI MPOUCXOXKAEHMS. OTO MOMHOCTLIO
COOTBETCTBYET 3aKOHY O TOBapPHbIX 3HaKax, patuduumpoBaHHomy MaHamon B 2012 r.

Tabnuua 1: [lena, cBsA3aHHbIe C HapyLLeHUsIMU aBTOPCKOro npaBsa u
CMEXHbIX NpaB U 3noynoTpedéneHnem npaBaMmu NpoMbILLNIEHHON
COOCTBEHHOCTU, HAXOAUBLUNECA HA PaCCMOTPEHUU CyaoB No
CBOOOAHOWN KOHKYpPEHUUN U 3awmTe npaB notped6urtenen ¢ 2012 r.
no 30 anpensa 2017 r.

H 3noynoTtpebneHue
apyweHus
npaBamMmu
Moo Bcero aBTOpCKOro npaBsa .
NPOMbILUNIEHHON
M CMEeXHbIX NpaB
COGCTBEHHOCTHU
Bcero 25 17 8
2012r. 9 —
2013rr. 8 1
2014r. 2 — 2
2015rr. — — —
2016 r. 5 — 5
AxBapb — anpenb 1 1 —
2017r.

NcTouHuk: MHdopMaums npegocTaBneHa cygamm no cBo6o4HON KOHKYPEHLMW 1 3alumTe
npae notpeGutenen, LieHTp NpaBoBoi CTAaTUCTUKK, OpraHbl NpaBoCyAus.

[Footnote continued from previous page]
BHeceHuun nameHeHui B 3akoH Ne 35 ot 10 mast 1996 r. 0 NpoOMBbILLEHHON COBCTBEHHOCTU (JOCTYNEH Ha nopTane
WIPO Lex no agpecy: http://www.wipo.int/wipolex/ru/details.jsp?id=15013).
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Ta6bnuua 2: MUHMManbHasA, cpegHAs U MakCUMarnbHas NPOAOIKUTENBbHOCTDb (B AHSAX)
pa3bupartenLCTB Mo Aernam, CBA3aHHbIM CO 3M10ynoTpebneHnem npaBamum
NPOMbILUNEHHOW COGCTBEHHOCTU U HapYyLUeHMSIMU aBTOPCKOro NpaBa U CMeXHbIX Npas,
HaxoAALWMMCA Ha PaCCMOTPEHUMU CyAO0B N0 CBOGOAHOM KOHKYpPeHLMU U 3aLiuTe npaB
notpebuTtenen B pa3dbmBke No Tuny Aern, no coctosaHuio Ha 30 anpens 2017 r.

MuHnmanb-
Hast CpegHsaa Makcumans-
Oeno NPOAOIKU- Has Npoaornt-
NPOAOINKU-
TeNbHOCTb XXWUTENbLHOCTb
TenbHOCTb
Bcero 8 705,1 2 509
HenpaBomepHo? MCI‘IOHb3OBaHVI9E1)I1paB 50 795,366 2509
NPOMbILUNIEHHON COGCTBEHHOCTU
:::gl(l.zl)eHMH aBTOPCKOro npaBa M CMeXHbIX 8 663.1 1626

) MakcumarnbHas NpofomKUTENbHOCT pa3bupaTenbcTBa Mo Aeny o 3noynoTtpebneHun npasamu
NPOMbILLIIEHHON COBCTBEHHOCTU OBYCNOBMEHa TeM, YTO CTOPOHbI HECKOMBKO pa3 Ha NPOTSXKEHUN HECKOIbKUX
neT 3anpaluvBanu nepepbiB B paCCMOTPEHUM Aena, n HakoHel B 2012 r. 3asBneHne 6binio 0TO3BaHoO.

@ MakcumarnbHas NpoaomKUTENbHOCTb Pa3bupaTenbCTBa O HAPYLLEHUI aBTOPCKOrO NPaBa U CMEXHBIX NPaB,
koTopoe Bbino Bo36YXAEeHO MO UCKY O NPU3HAHWUN HEAENCTBUTENBHOCTIA, PACCMOTPEHO CYAOM U NepeaaHo B
anennsuMoHHYI0 MHCTaHLMIO U 3aTeM BO3paLLEHO Ha NOBTOPHOE paccMoTpeHue B 2016 r.

NcTouHuk: MHdopMaums npefocTaBneHa cygamm no cBob6o4HON KOHKYPEHLUMU 1 3alimTe npaB noTpebuTenen,
LleHTp npaBoBOit CTaTUCTUKK, OpraHbl NpaBocyaus.

C) MpaBo obxanosaHus

16. Bce npegycmoTpeHHble 3aKOHOM npoueaypbl No Aenam, cBsi3aHHbIM ¢ npaBamu VC,
TakKe NO3BONAIT 00XXanoBaTh peLleHne B Cyde BbICLUEN MHCTAaHUMN, KOTOPbLIN
cneuumanuanpyeTcsa B AaHHOW obnacTu, n ero pelieHune, kak npaBuno, CTaBuUT TOYKY B cyaebHOM
npouecce. HecmoTpsa Ha TO YTO B 3aKOHOOATENBLCTBE NPSIMO OroBOPEHa BO3MOXXHOCTb
KaccauMoHHOWM Xanobbl, nogaBaemMon B Ype3BbidaiHOM nopsaake B CyaebHyro Konmerno no
rpakgaHckmm genamm BepxoBHOro cyga, Ha gene oHa NpUMMEHSAETCS TOMNbKO K CTPOro
onpeaeneHHon KaTeropun gen, Koraa 3a HapyLleHne aBTOPCKOro npaBa MM CMEXHbIX NpaB
npegycmaTpuBaeTcs HakasaHue B Buae wrpada B pasmepe 6onee 500 Teic. gonn. CLUA vnn
Korga ywep6 OT HapyLleHUs NpaB NPOMBbILLNEHHOM COBCTBEHHOCTM OLEHMBaETCA bonee Yem B
25 1bic. gonn. CLUA.

17. W3 aToro cnegyerT, YTO B OTHOLLEHMN Cyry6o AeknapaTMBHbIX PeLleHnin, Hanpuvep B
CBS13U C pa3bupaTtenbCcTBOM, 00YCNOBNEHHBIM BO3paXKEHMEM, UK UCckaMu 06 OTMeHe
perucTpaumu, He NpeaycMaTpMBaloLLIMX OEHEXHOro WTpada, Takas YpesBblyaiHas npoueaypa
He npumeHsieTcss. OHa ucnonb3yeTcsi, HanpuMep, B Criydasix MCKOB O KOMNeHcauun yuiepba,
HaHEeCeHHOro 3roynoTpebrneHnem NpaBoM NPOMbILLNIEHHON COGCTBEHHOCTH, B pasmepe,
npeBbILLaoLLIEM CYMMY, NPeayCMOTPEHHYIO 3aKOHOAATENBCTBOM.

d) Porib LeHTpa no nocpeaHnYecTBy

18. lMomuMO BbILLEYNOMSIHYTbIX NMPEUMYLLECTB, 3TV cneLmarbHble Npoueaypbl NOOLWpPSoT
MCMoNb30BaHNEe CTOPOHaMM cropa YCnyr LeHTpa no nocpeaHUYecTBy, BXOOSLLENO B cCUCTEMY
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OpraHoB NpaBoOCYAVWs, AN yperynmpoBaHMs CBOMX pasHornacuin. Takasi BO3MOXHOCTb
NpefocTaBnsieTcs B X04e nNpeaBapuTenbHbIX CryLIaHuii No Aenam o HapyLeHUn aBTOPCKOro
npaBa 1 CMEXHbIX NPaB, a Takke 0 HapyLEHUM NpaB NPOMbILLIIEHHON COBCTBEHHOCTH, eCni
3asiBreHve nNpu3HaHo oTBeYvatoLmm TpeboBaHusmM. Takum o6pasom, BO3MOXHOCTb
anbTepHaTMBHOIO YperynmpoBaHns COPOB MHCTUTYLMOHANM3NPOBaHa U OTHLIHE NPSIMO
nponucaHa B 3aKOHe O MPOMbILLNIEHHOW COOCTBEHHOCTH.

e) MpoekT «be3bymaxkHoe npaBocyame»

19. Eue oguH MOMEHT, 3acnyXnBaroLLnin BHAMAHNA, — peanuaauus npoekta «besdymaxHoe
npasocyane», HayaTtasa B 2007 r. 3TOT NPOEKT JaeT BO3MOXHOCTb NPaBOBbLIM
npegcraBuTensM, y4acTBYIOLWKUM B Aenax, cBa3aHHbIX ¢ VC, KOHTponupoBaTth U OTCNexXusaTb
X0, 9TUX Oen Yepes3 MHTEPHET, HaX0AsACh B NMobon Touke Mmpa, C NOMOLLbI0 ABTOMaTUYECKOWN
cucTtembl cyaebHoro Aenonpon3BoACTBa.

. YrOnoBHbIE UCKU

20. Y10 KacaeTcs YronoBHOro npecnegoBaHus 3a HapyweHus npas NIC, ToB 1999 r. B
pamMKax npokypaTypbl ObII0 CO30aHO Cneunann3MpoBaHHOE areHTCTBO, YNONHOMOYEHHOe
paccrnefoBaTb Takve NpecTynnenns B macwutabe Bceln CTpaHbl. YNOMUHAHWSA 3acrnyXuBaeT
TaKkKe HeAaBHO NPUHATBIA HOBbIM NOAXO0L, OCHOBAHHbIN Ha NPUHLMMNE COCTA3aTENbHOCTH,
OTNIMYUTENBbHBIMU MPU3HAKaMM KOTOPOro ABASTCA 3dEKTUBHOCTb U YCTHOCTb
cyponpousBoacTBa. Ero ctpykTypa no3sonsietT noctpagasLuei CTOPOHE He TONbKO akTUBHO
y4yacTBoBaTb B cyaebHOM pa3bupaTenbCcTBe Ha BCeX ero ctagusx, Ho n gobmneaTtbcs
KoMneHcauumm ywepba, NPUYNHEHHOTO B pe3yrbTate NnpaBoOHApPYLLIEHUS, €CNIN YCTAaHOBIEHO, YTO
B OTHOLLEHUWN JAHHOr0 HapPYLLUEHUSA MOTyT NMPUMEHATLCS anbTepHaTUBHbIE NpoLeaypbl
paspeLleHns YrorioBHO-NPaBOBOro criopa, Hanpumep oTkas oT UCTpeboBaHus LUTPagHbIX
ybbITKOB (MpY YCNOBMM OTCYTCTBUSA YrpO3bl 300POBbLI0 FPaXKaaH).

21. Ortka3s oT WwrpadHbIX CaHKUMIA cneuunanbHO NnpegycMoTpeH B pasgene |V rnasbl |
YronoBHO-MPOLIECCyanbHOro koaekca °. 9To COOTBETCTBYET AyXy HOBOW dhunocodum,
NOMOXEHHON B OCHOBY MHCTPYMEHTA YroyIoBHOro npecnegoBaHus, KOTopas OpMeHTUpoBaHa Ha
paspeLleHne KOHGMKTa, BbI3BAHHOMO NpaBoHapyLLUEHNEM, a He obasaTensHoe 1
HeoTBpaTMMOE HakaszaHne COBEPLUMBLLEINO €ro nuua, Nnpyv SJOIMKHOM YBaXKeHUM Npas, KOTopble
MOXeT OoTCTamBaTb NocTpagaBLias cTopoHa. 1o 3akoHy oTka3 0bycrnoBneH AOCTUXEHNEM
cornawleHuns o soamelleHnm yulepba. NMocTpagaslias CTOpoOHa JOMKHA YBEAOMUTbL CYAbtO O
CBOEM HaMepeHuM oTKasaTbCH OT UCTpeboBaHUA WTpadHbIX YObITKOB Ha aTane
pa3bupaTtenscTBa, U 3TOT CyAbs NPUHUMAET peLleHne 0 AoMyCTUMOCTU Takoro wara. Ecnu
OTKa3 A4onycTum, TO cornalwleHune, 4OCTUrHyToe Mexay noctpagasLllen n obBmMHAemMon
CTOpOHamu, ByaeT NnoaTBEPXKAEHO, a YrONoBHOE npecnefoBaHne o6bABNEHO 3aBEPLUEHHbIM.
Ecnu HeT, cygonpomnsBoacTBO NpoaoImKkaeTcs.

V. 3AKINIOYEHUE

22. [aHHbINn 0630p crneumdmrKkn rpaxkaaHcKoro 1 yrofioBHOMO CyAonpon3BoAcTBa No genam,
cBAsaHHbIM ¢ VC, no3BonseT caenatbh BbIBOA O TOM, 4To Pecnybnuka NaHama npegocrasnser
npasoobnagatenam adekTuBHbIE NpoLeaypbl, obecneymBatoLme 6bICTPbIA U KOMNETEHTHbIN

> MyHkTbl 201-203 3akoHa Ne 63 ot 28 aBrycta 2008 r. 0 NPUHATUN YTONOBHO-NpPOLECcCcyanbHOro kogekca

(moctyneH no agpecy: http://www.organojudicial.gob.pa/wp-content/uploads/2011/01/codigo-penal-ley-63.pdf).


http://www.organojudicial.gob.pa/wp-content/uploads/2011/01/codigo-penal-ley-63.pdf
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OTBET CO CTOPOHbLI OpraHoB NPaBOCYaus, a Takke CoboaeHNe rapaHTui, 3aKpensieHHbIX B
3aKoHe, 1 006a3aTeNbLCTB N0 MEXAYHAPOAHLIM 4OroBOpPaM, Y4aCTHUKOM KOTOPbLIX SBNSieTCS
MNanama.
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OEVWCTBEHHOCTb M 9®®EKTUBHOCTb PACCMOTPEHWA IEN B
SENEPAJIBHOM MNMATEHTHOM CY[JE WBENLAPUA

Lokymenm nodzomosun 6-p Jumep bpaHdne, npe3udeHm, ®edeparibHbil nameHmMHbIU cyo,
Cankm-lanneH, Lseliyapus

AHHOTALUA

degepanbHbi nateHTHbIN cya (Pr1C) Weenuapmum — Becbma nparmaTudHasi U npakTuyHas
opraHusauus. Kaxgoe geno npeacraenseT cobomn onpegeneHHyo npobnemy, KOTopyto
Heobxoanmo peLwnTb. KoHevyHo, onTuMarnbHbI BapuaHT — 3TO yperynmpoBaHue cnopa nytem
3aKMYEeHNs CTOPOHaMM MUPOBOIO cornatleHms. Moatomy, o3HakoMuBLUKCE € genom, OrcC
cTapaeTcs nNpexae Bcero nomMmovb CTOpOHaM AOroBOpUTLCSA APYr C APYrOM Ha paHHen cTagmm
paccMoTpeHuns aTtoro gena. Ecnu ato He yaaetcs, uenb OrNC 3aknoyaeTcs B TOM, YTOObI
BbIHECTM 0OOCHOBAHHOE pELLEHME B Pa3yMHbIE CPOKM 1 MpU pa3yMHbIX 3aTpaTax. B
HacTosiLeM JOKYMEHTE pacckasblBaeTcs 0 TOM, kak gencteyeT PI1C, pewasn 3Tn 3agaym.

l. BBEAEHWUE

1. ®epepanbHbin nateHTHbIN cyg (PI1C) Weenuapun npuctynun k padote 1 sHeapsa 2012 .
OrC, B3ABWUN Ha cebst 06513aHHOCTN, 40 3TOrO BbINONHABLUMECS KAHTOHANbHBIMU CydaMMu,
ABNSAETCS Cy4OM NEPBON UHCTAHLMW, pacCMaTpMBatoLLIMM rpaXXaaHCKO-NpaBoOBbIE CMOpbI,
cBsA3aHHble ¢ nateHTamu. OH obnagaeT NCKMIYNTENBHON KOMMNETEHUMEN B BONpOCaXx,
CBSA3aHHbIX C HapyLeHeM NaTeHTHbIX NpaB 1 genctenem nateHTo. PrNC moxer
paccMaTtpuBaTtbh TaKkke Apyrue rpaxaaHckme gena, MMetoLmne OTHOLWEHME K NaTeHTaMm
(Hanpumep, rpaxkgaHCKMe UCKN O HapyLUEeHU A0roBOPOB O MATEHTHOW NULIEH3UN).

. CcyObM

2. B cyne paboTaloT ABa wTaTHbIX cyabu — npeacegaterns (MpogeccmoHanbHbIN KPUCT) U
BTOPOW MNOCTOSAHHBIN CyAbs, KOTOPbIN ABNSAETCA NaTEHTHbIM NOBEPEHHBLIM (TEXHUYECKNI
cneumanuct). Kpome Toro, B cyge pabotatoT 28 cyaen, SBNAOLWNXCH TEXHUYECKUMUN
crneumanuctamm (NaTeHTHble NOBEPEHHbIe) N 12 cyaen, SBNAILWMXCA cneumanictamm B
obnactu npasa (topuctamm). Bce OHM ABRAIOTCS BHELWTATHBIMU CyAbsSMU 1 NpUrnaLwlaTca
npegcegareneM cyga aAna pacCMOTPEHUSA KOHKPETHbLIX Aen B 3aBUCUMOCTU OT UX
KBanudumkauunu.

.  KONNermu

3.  Cyabu pabGoTatoT B COCTaBe KOMMerni, COCTOSLMX U3 TPeX, NATU Unn cemu cyaen. Ymucno
YneHoB Kaxkdow Konnerun onpeaenseTcs npeacegatenem. CtaHoapTHbIA COCTaB KOMNMNernm —

B HacTosiLLeM JOKYMEHTE U3NOXEHO MHEHME aBTopa, KOTOPOe MOXET He CoBMNagaTb C MHEHUSMA
CekpeTapuaTta nnu rocygapcts-dneHos BONC.
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Tpoe cyaemn, ogHaKo eCcriv Aeno CBA3aHO C PasfMYHbIMU TEXHUYECKMMN obnacTtaMn nnm
CUMTaeTCsa BeCbMa BaXXHbIM, YMCINO YNIEHOB KOMMErmm MoXeT ObiTb YBENTMYEHO 40 NATU UK
cemun. lNpeacenartens Takke onpeaenseT coCTaB Kaxaon konnermn. B cocTaB kaxaon
KONnnermm OoSmKeH BXoAMTb Kak MMHUMYM OOMH CyAbs, ABMASOWMACA TEXHUYECKUM
cneunanmcToMm, U oguH Cyabs, ABASOWMIACA cneunanucTom B obnactn npaesa. Cyabwy,
ABMAOLNECHA TEXHUYECKMMM cneumanmcTaMmn, npurnawaTcs ans paccMoTpeHus aen,
CBSI3aHHbIX C BOMpPOCaMn, B KOTOPbIX OHX 06nagatoT COOTBETCTBYOLEN KOMNeTeHUmen. B aTom
3akrnoyaeTcs 0CO6EeHHOCTb Nopsiaka OpPMUPOBaHMS COCTaBa Cyada, KOTOPbIN BO MHOIMX
CTpaHax He JonycKaeTcsa 3akoHOA4ATENBCTBOM, HO TaKoW MOPSAOK OKasarcs BecbMa

AP PEKTUBHBIM.

IV. HAYANO CYOEBHOIO PASBUPATEJIbCTBA, NMPEABAPUTEJIbHOE CJTYLULAHUE

4.  PaccmoTtpeHnue gena B ©NC HauMHaeTcs ¢ nogayv JOKYMEHTOB B NMMCbMEHHOM BUAE.
OpHa 13 CTOPOH noJaeT UcKoBoe 3asiBrieHre. [locne 3Toro oTBeTYNK NpeacTaBnseT
NMUCbMEHHOE BO3pakeHne No UCKY, KOTOpoe B Aenax 0 HapyLUeHUM NaTeHTHbIX NpaB 00bI4HO
noaaeTcsi BMECTE CO BCTPEYHbIM UCKOM C NMPOCLbO0I 0TKasaTb B MPUHATMMN UCKa K
paccMOTpeHuto. 3a 3TUM nepBbiM 06MEHOM KpaTKUMU LOKYMEHTaMu no Aerny, B Xo4e KOTOporo
CYA MOXET Takke noTpeboBaTb OT UCTLA OTBETUTb HA NMMCbMEHHOE BO3paXKEHWE Mo UCKY,
cnepnyeT npegBapuTenibHOe crnyLuaHue ¢ y4acTMeM npeacenatens cyga v TEXHUYECKM
KBanM1UMPOBaHHOTO CyabM, SIBMNSIOLLErOCA CneumuannucToM B COOTBETCTBYHOLLEN oGnacTy.
CTOpOHbI He MOryT ObiTb NpeAcTaBreHbl TONbLKO CBOMMU afBokaTamun. Kaxaas u3 CTopoH
ob6s13aHa NPUBECTM B CYA NULIO UM NPY HEOOXOAMMOCTM HECKOSBLKO NNL, 3HAKOMbIX C hakTamm
no Aeny 1 ynorIHOMOYeHHbIMM y4acTBOBaTb B €r0 YperynmpoBaHum.

V. UENb U NPOLUEAYPA NPEOABAPUTEJIBHOIO CNYLWAHUA

5. OTo npeaBapuTenbHOE criyllaHue npecneayeTt ogHOBpPeEMeHHO ABe uenun. OpHa 13 HUX
3aKnyaeTcs B TOM, YTOObI BbISCHUTb NMO3MLNKM CTOPOH. VHaye roBops, Cyd cTapaeTcsl CBECTU
CYTb Aena K HECKOIbKUM CYLLECTBEHHbLIM pas3HOrnacusM Mexay CTopoHamu, 3agasasi UM
KOHKPETHble BoMpockl. Ecnun Heobxoaumo yperynmpoBaTh pUANYECKY0 CTOPOHY Aena,
BOMpocbl 3agaeT npeaceaatens cyaa. OgHako, kak NpaBuIo, peyb NOET O TEXHUYECKMX
BOMpOCax, U B 3TUX Criy4asix B AeN0 BCTYNaeT «TEXHUYECKUIA» Cyabs. OTO MEHSIET BCHO
aTMocepy CrnyLlaHus, Kak OnmMcaHo HUXe.

6. [pegBaputensHoe criyllaHue NpoBoaUTCH B 0COObIX ycrioBusax. Bce yyacTHuku — un
CyAbW, N CTOPOHbI — CUAAT 3a CTONOM, 6€3 BCAKMX NApMKOB NN MaHTUA; NN NPOCTO
o6cyxaatoT Kakyto-To npobnemy. OnbIT paboThbl CyAa NOKasbiBaeT, YTO B TAKUX YCIOBUAX
CTOPOHbI BeAyT ce6s OTKPbITO U HEMPUHYXXAEHHO.

7.  CnywaHve HadnHaeTcsa ¢ obCcyxaeHns npeacegaTenem pUanNYecknx Bonpocos,
KOTOpble HeobxoaMmMo yperynupoBaTb . Cnegyrowmm BbICTYNaeT «TEXHUYECKUA» Cyabs,
KOTOPbIA MOXET roBOPUTb O TakuX BeELLax, Kak Ban KBagpaTHOro CeYeHuss, LenHasi LUeCTepHs,
yCTaHOBOYHas Wwanba, CTONOPHbIN BONT M KOMMOHEHTLI NPeoOXpaHUTENs. ITO CNYXUT CBOEro
poAa npurnaweHmemM K AUCKyccum anga cobpaBLUMXCA 3@ CTONOM TEXHUYECKMX CNELManmncToB.
Kak TOnbKO «TEXHUYECKMINY» CyaAbs HAYMHAET rOBOPUTb, YYACTHUKN CyLUaHWS,
npegcraenstowme obe CTOpoHbl, MOHMMALOT, YTO B 9TOM CyAe FOBOPSIT Ha UX A3bIKe, Cyabu
3HaKOMbI C NPegMeTOM M NOHMMALOT MX Npobnembl. B pesynbTaTe CTOPOHbI HAYMHAKOT BECTU
cebsi 6onee OTKpbITO M € 6onbLUEN FOTOBHOCTLIO M3naratoT hakTbl. JTO NepBbIv Lwar B
HanpasneHun yperynmpoBaHus crnopa.

8.  [ocne atoro npeaceaaTerb U «TEXHUYECKUN» Cybs COOBLLAIT KaX4oW U3 CTOPOH,
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€CTECTBEHHO, B HeodumumanbHOM Nopsiake, He AN NPOTOKOMa, CBOK NpeaBapuUTenbHYO
OLEHKY NepPCrneKkTMB Aerna, OCHOBAHHYH Ha MHopMaLMK, UMEIOLLENCS Y HUX Ha 3TOT MOMEHT.
Mpeacepatens yaensieT 6onblue BHUMaHUE OPUONYECKUM acnekTam, a « TEXHUYECKUN» Cyabst
MOXET, Hanpumep, CoOobLLMTL CTOPOHaM, MOYEMY OH CYATAET paccMaTpMBaEMbIN NaTEHT
CUnbHbIM UNK cnabbiM, a Takke BbickadaTb CBOE MHEHME MO BOMPOCY O HapylueHnn. Bce aTo
[lenaeTcsl B NpeABapuTENbHOM NopsiaKe, KOoraa elwe He 3acnyLuani HU 3KCnepToB, HU
ceugetenein. OgHaKo OMbIT NOKA3bIBAET, YTO CYAbW, OCOBEHHO «TEXHUYECKME» CYAbWU, MOTYT
[AOBOJbHO TOYHO OLIEHUTbL BEPOSITHOCTb MOATBEPXKAEHMUS OCHOBAHMIN ANs ucka. B aTOT MOMeHT
CyAbW TaKKe MOryT pacckasaTb O TOM, Kak OHM HaMepeHbl PeLLnTb lopuanyeckne Bonpochl no
paccMaTpuBaemMoMy Aeny, NPUYeM aTa YyacTb crlylaHusi — camast npoctas. locne Toro kak cyq
M3NOXWIT CBOKO MO3MLNIO MO Aeny, CTOPOHbI MOTYT BbICTYNUTL CO CBOMMU KOMMEHTapUSIMU.

9. [o 3aBepLUeHNM STOWM YacTu CryLIaHUs CTOPOHbI 06CYKAalT BO3MOXHOCTU AN
yperynmpoBaHusi cnopa npu y4actum cyfa, ecnv cyf CoYTeT CBOE y4acTue HeoOXoanMbIM.
WHorpa cyn faxe BblaBUraeT KOHKPETHOE NpeanoXeHne OTHOCUTENbHO YperynMpoBaHus ucka.

10. B nob6om crniyyae, Bonpockl 06CyaatoTcst 4OCTAaTOYHO 0XMBINEHHO. CTOPOHbI 06bLIYHO
BbIABUralOT CBOW aprymMeHTbl U CTapatoTCa NOAYEPKHYTb, YTO A0BOAbI cyAa Oblniv HeJOCTaTOYHO
ybeantenbHbIMK, ykasaTb Ha TO, B YeM cyf Obln HEMpaB B OTHOLLEHUWN FOPUANYECKON NN
(haKTMYECKOM CTOPOHbI Aena, NMnMbo B CBOEW OLeHKe. 3TO AOBOSbHO HENPUBbLIYHASA CUTyauus
Aansa 6onbwmHcTBa cyaen. OBbI4HO Cyabu NPOCTO BbIHOCAT CBOM PELUEHUS], KOTOPbIE OHU He
00s13aHbl 00CYXaaTbh CO CTOPOHAMMU. AT peLleHnst MOryT ObiTb 06XKanoBaHbl, HO Ha
3HauMTenbHO bonee nosgHem atane. B xoae npegsaputenbHbix cnywanui B ®I1C Bce
NPOMCXOANT MHaYe: CyabW OOMKHbI MMETb BO3MOXHOCTb 00CY»KAaTb CO CTOPOHaMM BCE
acnekTbl gena, 0CO6EeHHO KPUANYECKN 3HAYNMbIE TEXHUYECKME acneKTbl U TO, B YEM
3akntovanochb HapylieHne. K aTomy cyabsiM, KOHEYHO e, HEOOX0AMMO TWaTeNbHO rOTOBUTLCS.

VI. PE3YJIbTATbI NPEABAPUTEJIbHOIO CNYLWAHUA

11. Korga B 2012 r. ®I1C npuctynun k paboTe, npegnonaranocs, YTo Cyabh CMOTyT
npuHMMaTh peleHms no 50% Bcex gen Ha cTaguun npenBapuTenibHOro CryLlaHus, KoTopoe
NPOUCXOANT NPUMEPHO Yepes CeMb MECSLIEB NMOCIE Havyana paccMoTpeHnda ncka. Ha
CEroaHSsILLIHWIA AeHb, Mo UcteyveHun nepeblx NaTn net, rlC HamHoro npee3owen aToT 50-
NMPOLEHTHBIN LIeNEeBON NokasaTenb, KOTOPbIA OH caM ycTaHoBWUIT Ana cebs. Cenvac Ha paHHewn
ctaguu (B xoge npensapuTenbHOro CriyllaHmsa unm Bckope nocre Hero) yperynupytotea 75%
BCeX gen.

VIl. MOYEMY 3AKIIOYAIOTCA MUPOBbLIE COIMALUEHUA

12. TMoyemy CTOPOHbI 3aKMHYalT MUPOBLIE COrMalLeHNst B CaMOM Hayarne pacCMOTPeHus!
ncka? ECTb HECKONbKO MPUYUH:

- peLleHne cyaa KaxeTcsi CTOpoHaM npeackasyeMbim;

- peLleHne no geny o HapyLleHun nateHTa 6yaeT MMeTb OTHOLLEHME TONbKO K dhopme
peanusaumm, AkoObl HapyLLMBLLEN NAaTEHTHbIE NpaBa (a B cornawleHmm MoryT ObiTb
TaKkKe OroBOpPEHbI Apyrve YCrnoBusi, HanpumMep, B HEM MOXeT ObiTb onpeaenex
06beM oxpaHbl M YETKO NPONUCaHo, kKakne opMbl peanuaaumm He noanexar
OoXxpaHe, 4YTo obecneymBaeT NpPaBOBYO ONPEAENEHHOCTb);

- B OTNMYME OT peLleHnin cyaa, MMPOBbIE COrnalleHns He Ny6nukyTcs; n

- 3aKnio4YMB MMPOBOE COrfnalleHne Ha 3ToN cTagun, MOXXHO CIKOHOMUTbL 4OBOSbHO
MHOTO J€EHer.
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VIil. QANbHEULWME CTAOUU CYOEBHOIO PA3BUPATEIILCTBA

13. Ecnun He yganocbh 3aknounTb MMPOBOE COrnalleHne Ha cTagum NnpeaBapuTtenbHOro
CnylwaHus, cya npeanucbiBaeT CTOPOHaM elle pa3 0OMeHsTbCA AOKYMeHTamu no geny. 3a
3TUM cnegyeT cTagus NPUHATUSA AoKa3aTenbCTB U CHATUS CBUOETENbCKUX NOKa3aHUn, ecriv 31o
Heob6xoAnmo, Nocre Yero NPOBOAUTCS rMaBHOE CryLlaHue, YTobbl MOALITOXUTL pe3ynbTaThl
cynebHoro pasbupartenbctea. [locne aToro cyq BbIHOCUT CBOE pPELLEHUNE, YTO Npu
BGnaronpusaTHOM packnage MoXeT NMPOM3ONTM B TEYEHWE rofda Uy nonyTopa neT ¢ Havana
paccMoTpeHus gena. Ecnun, HecMOTpa Ha KBanMMKaunio «TEXHUYECKUX» Cyaen, cyn codTeT
Heo6X0ANMbIM Ha3HauYNTb BHELLHErO 3KCNepTa, BECb MPOLIECC MOXET 3aTAHYTLCA eLle Ha rog,.

14. XoTda TeopeTnyeckn Bce 3TO BO3MOXKHO, Ha NpakTUKe Aeno HUKOoraa He AoX0oAUT A0
NPUHATUS 4OKa3aTeNbCTB M onpoca cangeTenen. To4yHee roBops, 4o cux nop B npaktuke OriC
3TOro He 6bIn0 HK pady. Noyemy? CornacHo ['paxaaHcKoMy npoueccyanbHOMY KOAeKCy
LWsenuapun, «[lokasatenbcTBa HEOOX0AMMbI ANst NOATBEPXKAEHUSA IOPUANYECKN 3HAYNUMBIX W
ocnapuBaeMbix pakToBy». dakTbl NOATBEPXKOAIOT, HANPUMEP, KTO, YTO U Korga caenarn.
[lokasaTtenbCTBa He NPUHUMAIOTCH, KOrga peyb MAEeT O HPUONYECKMX BOMPOCaXx, TakuX Kak
HOBU3HA N HapyLleHne npaB. PelleHnsa no HAM NpuHUMatloTes cyabamu. K Tomy xe, Bce
rakTnyeckne obCToATENBCTBA YXKe ObINN BbIACHEHbI HA CTaauN NpeaBapuTENbHOMO CRyLUaHWS.
MmeHHo noatomy ao cux nop PrC He npuxoaunocs 3acnywmBaTb CBMAETENEN UNN SKCNEPTOB.

IX. JKCMNEPTHOE 3AKIMIOMEHUE CYObU

15. BecbMma MHTEPECHBIM MHCTPYMEHTOM B pacrnopsixeHun OrNC sensieTcs akcnepTHoe
3aknioyeHne cyabh. «TEXHUYECKUIN» Cyabsl, ABNSAOLWMINCS CNeumanncTom B onpeaeneHHom
obnacTu, BbickasbiBaeT B MMCbMEHHON (DOpMe CBOE MHEHME OTHOCUTENBbHO 0GOCHOBAHHOCTH
ncka, pakTa HapyLLeHUs U, BO3MOXHO, N0 HEKOTOPbIX ApYrM BonpocaM. O3HaKOMUBLLUCH C
3TUM 3aKM4YeHNeM, CTOPOHbI NOMyYatT BO3MOXHOCTbL MPOKOMMEHTUPOBATL €ro Takke B
NMUCbMEHHON hopMe. IKCNepTHOE 3aKrYeHne CyabW SBNAETCS BeCbMa NpakTUYHbIM
MHCTPYMEHTOM — ObICTPbIM, 3MEKTUBHBIM 1 HE TPEOYIOLLIMM BbICOKMX 3aTpar.

X.  OKCMNEPTbI, HASHAYAEMbIE CYIOM

16. [o cux nop y cyaa He 6binio Heob6xoaMMOCTM Ha3HayaTb akcnepToB. Cya MoxeT
Ha3Ha4YUTb TAKOro AKCNepTa, eCrn B €ro PacrnopsKeHNN HET K TEXHUYECKOro» CyabW, KOTOPbIN
MoOr Obl 3aHATLCA paccMaTpmBaemMbiM BONpocoM. [ns Toro, Ytobbl paccMaTpuBaTb BONPOCHI B
paMKax gena o HapyLeHUN NaTeHTHbIX NpaB, Cyabe He 06s3aTeNbHO BbITb SKCNEPTOM B 3TOM
obnactn. OH NpOCTO JOSMKEH NOHMMATb, B YEM 3aKntodaeTcs cyTb cnopa (31o TpebosaHme
aHanornyHo TpeboBaHuio EBponenckon naTeHTHOM opraHmnsaummn).

Xl.  9KCMEPTbI, MPUBNIEKAEMbIE CTOPOHAMU

17. ®I1C He 3acnywmnBaeT NokasaHWst 3KCNepToB, NpeacTaBNALLMX CTOPOHbI, MOCKOSbKY
cornacHo paxgaHckomy npoueccyanbHomy kogekcy Lsenuapun, nokasaHmsa Takux 3KCnepTos
He MoryT 6bITb CPeACTBOM A0OKa3biBaHUA. MHeHuUst NnpeacTaBnSaloLWmX CTOPOHbI 9KCNEPTOB
NPVHMMAIOTCS BO BHUMAHWME NULLb B KAYECTBE apryMEHTOB CTOPOH. W 3TO npaBunbHO, NOTOMY
4YTO €CNN Yy CTOPOHbI JOCTAaTOMHO BPEMEHU M EHEr, OHa HanaeT aKcnepTa, KOTOPbIN CKaXeT B
TOYHOCTWU TO, YTO XOTerna Obl ycrnblWwaTth 3Ta CTOpoHa. [lepekpecTHbI 4ONPOC HE MOMOXET,
MOTOMY YTO TO, YTO AKCNEPT rOBOPUT TO, B 4eM OH ybexaeH. OH, Hanpumep, yoexaeH B ToMm,
4YTO KypeHue curapeT He npuHocuT Bpeaa. oatomy B PI1C akcnepTbl, NpUBrekaemMble
CTOpPOHaMU, He MOryT BbiTb MCNONBL30BaHbI AN AOKa3biBaHUSA Yero-nmobo.
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Xll. COrNALWUEHUE TPUNC

18. B aTOM KOHTEKCTe crneayeT Takke obpatutbesa k CornalleHunto no TOproBbIM acnektam
npaB uHTennektyanbHon cobctBeHHocTn (Cornawenunio TPUMC), B ctatbe 41(2) KoTOpOro
nponucaHo cnegytouee: «lMpouenypsbl, obecneunsatowme cobnogeHne npas
NHTEeNneKTyanbHOW CO6CTBEHHOCTU, AOSMKHbI ObiTb paBHbIMU ANS BCeX U cnpaBeannebiMu. OHK
He AOMKHbl ObITb U3NULLIHE CMIOXHBIMU UITM JOPOrOCTOALWMUMMN U HE AOMKHbI NPUBOAUTL K
HeOBOCHOBaAHHOMY YBENNYEHUIO CPOKOB MW HEMPaBOMEPHbIM 3agepXkamy. W aTo He NpocTo
pekomeHgaumsi. CornacHo ctatbe 1 Cornawenusa TPUMNC, «YneHbl BBOOAT B Aencrene
nonoxeHus Hactoswero CornaweHnsa». 3TO 03HaA4YaEeT, YTO BCe AENCTBUS, KOTOPbIE
npeanpuHUMaloTCA B NpoLecce pacCMOTPEHUS Aena o naTteHTe, B TOM YUCre pacCMOTpeHme
TEXHUYECKMX BONPOCOB, AO/MKHbI COOTBETCTBOBATL 3TUM TpeboBaHnAM. To eCTb, HYXXHO
npunaraTtb yCUnus K Tomy, 4tobbl 3TOT NpoLecc ocTaBancsa apeKTUBHbIM B NriaHe 3atpaT u
NpocTbiM. Kak TOrnbKO CTOPOHbI HAYMHAKOT MCMOMb30BaTh YAaCTHbIX AKCMEPTOB, pacxoabl pe3ko
BO3pacTaloT, 0 YeM CBUAETENbCTBYET OMbIT HEKOTOPbLIX CTPaH. 3TO IBHO HECOBMECTMMO C
nonoxeHuamu Cornawenuns TPUMC.

Xlll. AANbHEALWIMUE NMPOLEAYPHI

19. Ecnu geno He ynaxeHo Ha cTaguu npegsaputensHoro cnywaxus, B drC obblyHO
npeanpuHMMaloTcs crneaytoLme npoueccyanbHble eiCTBUS:

— I'IOBTOprIIZ 0oOMeH KpaTKMMnN OOKyMEeHTaMu no Aeny;
— OKCMepTHOE 3aKito4vyeHne Ccyabu;
— KOMMEHTapun CTOPOH B NMUCbMEHHOM d)opme;

- rnaBHoe crnywaHune (He ocobeHHO adhdPeKTMBHO Npu paccmoTpenun aen B Pr1C,
MOCKONbKY CTOPOHbI HE MOTYT BbIABUHYTL Kakne-nnbo HoBble 0GBUHEHMS UK
npeacTaBuTb HOBbIE fOKa3aTenbCTBa. JTO MaBHOE CryllaHne NpoBOAMTCA MO
Aenam, Npy pacCMOTPEHUM KOTOPbIX, B OTNMYME OT Aer, paccmatpmBaeMbix B PI1C,
CTOPOHbI MOBTOPHO HE OOMEHMBAIOTCA KPaTKUMM AOKYMEHTaMK);

- pelleHve cyna;u
- anennsauus.

20. PeweHunsa ®I1C moryT 6bITb 06)anoBaHbl B PeaepanbHOM BEPXOBHOM CyAe, KOTOPbIN
00ObIYHO NPUHMMAET peLLeHNEe No anennsauMn He No34Hee, YeM B TEYEHME OOHOIO roga.

XIV. KOJINYECTBO AEN

21. B 2016 r. obwee 4mcno gen, NOCTYNMBLUMX HA pacCMOTPeEHME cyaa, YBENMYNNOCh A0

27 (B npeablgyLiem rogy ux 6uino 23). 3TO NPOU3OLLINIO HE 3a CHET YBENUYEHUS Yncna aen,
pacCMOTPEHHbIX B nopsiike 06bIMHOrO MCKOBOro npomnssoacTea (18 no cpasHeHuto ¢ 19 B
npegpiayLiem rogy), a B pesynbTarte Toro, 4YTo crano 6onblue Aern, pacCMOTPEHHbIX B Nopsiake
yCKOpeHHoro npoussoactea (9 npotu 4 B npeabiaywem rogy). B 2016 r. ®I1C paccmoTtpen
17 pen B 06bIMHOM MOPSAKE, U3 KOTOPbIX 9 3aKOHYUMMCH 3aKNOYEHNEM MUPOBOTO COrMnaLLeHus,
7 BbINy NpekpaLleHbl Mo peLLeHnto cyaa, a 2 6uinm npusHaHbl He060CHOBaHHbIMW. Bcero 3a
3TOT rof 6binNy paccMoTpeHbl 7 Aern B Nopsiike YCKOPEHHOro NPOM3BOACTBA, Mo ABYM U3



WIPO/ACE/12/6
cTp. 21

KOTOPbIX BbINK 3aKMHYEHbI MUPOBbIE COMMALLEHNS, a OCTanbHble NATb ObINW NpeKpaLLeHbl Mo
pelueHunio cyaa.

[KoHew nokymeHTa]



