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Public Sector Information: how to optimize its re-use in developing countries?

I. Definitions and General Principles

This report is aimed at providing some basic information on the role and the main features of Public Sector Information (PSI) and how it interacts with the copyright system. The purpose of this work is to offer interested Member States an introduction to the interactions between PSI and copyright and the main relevant legal principles, as well as a first and sectorial map of risks, so that governments can take informed decisions in terms of national policies or legislative reforms. 
In particular, this work is supposed to offer some perspective on the connections between PSI and copyright to both developing and least-developed countries (LDCs). This target is composed of countries that under the TRIPs Agreement were offered a one-size extended deadline for implementing and applying international Intellectual Property (IP) legal tools. It is important to keep in mind that this list of countries is consistently changing for several geo-political and economic reasons. What this means is that the content of this report is designed for any country intending to open a debate on the combined aspects of protection of PSI on the one hand, and its access and re-use on the other. Perspectives on this topic might be of particular interest for Member States for several reasons, such as: there is not an international agreement or treaty on PSI imposing any specific system;  compliance:, therefore first, countries can enjoy the necessary flexibility to design rules which are suitable to their needs, without the risk of infringing international obligations. ; there is no one-size-fits-all deadline to implement rules at the national level notwithstanding different needs and priorities; third, addressing PSI policies after other countries have already implemented such policies has the great advantage of having already established legal models on access and re-use of PSI, and having countries that could serve as an inspiration or that could serve as an example not to be followed. 
This work takes into account discussions and findings elaborated during the International Conference for LDCs and Developing Countries on Copyright and Management of Public Sector Information, organized by WIPO in collaboration with the Kenyan Copyright Office (KECOBO) and held in Nairobi on June 14 2019
. In that light, the present analysis suggests that in order to boost economic growth and to encourage transparency and other democracy-related principles, developing countries and LDCs could optimize the PSI goldmine exploitation by making it widely available and at limited costs, and still manage to be in compliance with copyright rules. This can probably be done via the introduction of consistent PSI and Copyright regulation, as well as via the implementation of appropriate open licenses. 
In order to demonstrate this, first the present report focuses on the value of PSI and on principles related to it. More precisely, after having provided notions and the general frameworks (I.), it explains the steps and challenges related to the request of re-use. In this regard, it refers to legal tools beyond copyright that could be connected with PSI  (II.). Secondly, this work describes the conditions for PSI re-use, with a focus on copyright-related conditions. More precisely, it discusses the impact on PSI re-use of copyright principles on subject matter of protection, right ownership, fair uses and licenses (III.). 

A. What is PSI and what are open data? Technical, legal and organizational aspects
Often PSI and Open data are mentioned in similar contexts. When referring to some kind of information created or managed by public administration, PSI is a regularly used acronym in the EU, while in the US, the trend is to refer to Open Data. Are PSI and Open data equivalent notions? Do they refer exactly to the same object? These notions have to be explained in a cross-cutting and not merely legal perspective. Understanding each of them and how they are linked, and to what extent they diverge, enables the reader to clarify the role of copyright in the PSI field.  This is why it is important to explain what PSI is (1.), what is its role and its potential (2.) and then question whether all PSI is Open Data (3.). 
1. Public Sector information
a. General notions

As data is considered golden, and as the fuel that drives the growth of many products and services in the digital market more than ever, should it be public or private? 
Public sector data is particularly considered a key factor in market development and democratic growth. Also referred to as PSI, this is the kind of datat that is produced or managed by publicly funded services so as to accomplish a public function. Any information (content) produced, held or disseminated by a public sector body (PSBs) while performing a public task can be considered PSI, no matter its medium (form) – including print, digital or electronic, including sound recordings. Thus, PSI covers documents and datasets, encompassing works of any nature such as data, statistics, metadata, administrative documents, records, compilations, databases and other information and contents that are created, produced, retained or managed both for official purposes or accidentally by PSBs performing their public tasks and to the extent they also perform public tasks by public undertakings. PSBs can be any central or local governmental office, public administration or agency, including executive offices, legislatures, ministries, courts, assemblies, whether at the federal, regional, national or local level, including local administrations, municipalities, districts, and regions; PSBs can also be sectorial institutions, such as registrars, cadaster, and office for statistics. In some instances, the PSB may also be an international or multinational organization. Also, cultural institutions, research or educational institutions can be considered PSBs. The broader the notion of PSB, the broader the notion of PSI. The more PSI is available to the public (thanks to suitable legal rules - among other elements -), the stronger may be the impact on the potential economic and social growth of a community. 
b. Examples

PSI can then include an enormous range of data affecting different sectors. Examples include cadastral data, geographical or meteorological data, data on cars or companies registering, drugstore opening hours, and public transportation schedules, corporate information such as reports and financial data. Furthermore, information on wages of PSBs managers and directors, codes of practice, public records, statistics, still and moving images, press releases, artefacts, publication schemes, information on cultural goods, such as description of works of art in museums (metadata), as well as their reproductions, then findings of water or soil pollution measurements, court decisions and findings, information on the quality of living in specific areas, statistic data on the consumption on specific products and their relation with community features (e.g. children’s nappies production and consumptions give tips on nativity in a specific geographical area), and so on. 
2. The role and potential value of PSI

a. Economic and non-economic interests
PSI is a very significant resource for many different sectors. Both economic and legal literature
, as well as legal solutions
 show that when freely available for any re-use, it is able to accelerate innovation and creativity in competitive fields, such as those of digital services, network-driven systems, and in particular in the fields of Internet of Things and Artificial Intelligence, where a vast amount of data is required. In other words, promoting the access and re-use of PSBs and public undertakings-produced and managed data, as well as permitting its commercial exploitation by both the private and the public sector may provide important stimulus to emerging information economies. In particular, an easily accessible and re-usable PSI would enable foreign users to analyze and interpret big data and better understand a country for making (or withdrawing) economic investment or development decisions based on the processing of PSI. Additionally, as some legal frameworks indicate, should we assume that data is the fuel that drives the growth of many digital products and services, it is clear that making sure that high-quality, high-value data from publicly funded services is widely and freely available is a key factor in accelerating innovation and creativity in highly competitive fields such as AI or IoT, requiring access to vast amounts of high-quality data. Besides, an easy access and re-use of PSI is a crucial step all democratic societies should go through, because it favors transparency, accountability and support facts-based public debate and discussions, which are crucial values of modern societies. 

In light of its importance, the legal treatment of PSI has been extensively discussed in past years at both national and regional levels and several legislative initiatives have been put in place, in particular in the US, in the EU and in Australia. 

As such, there is an additional element which needs to be considered as there is a growing awareness that creativity and innovation are increasingly based on collaboration, sharing and remix initiatives, as well as on the phenomenon of the  algorithmic society, which is (more or less) slowly replacing (even if not entirely) the information society. This shifting has to be seriously considered by PSBs, since it could have an impact on their role. More precisely, the questions to be answered by decision makers are: i. what are initiatives should be pursued now in order to improve the public sector functioning on the long term, so that creativity and innovation are fostered, the information and algorithmic society is boosted, economic growth is ensured, the non-economic development is encouraged, and more broadly speaking, so that spillovers can be beneficial to everyone? 
b. How PSI needs to be in order to satisfy the above-mentioned interests? 

Making PSI available for re-use in a transparent, efficient and non-discriminatory way may be one of the ways for implementing relevant public policy-objectives. . 
In principle, most of the PSIs should be accessible. In practice, a lot of data is accessible, but even more data could be. However, even when data is accessible, it may also be re-usable and re-uses could be under conditions or not. The reference to open data can be used when accessible data is also re-usable without (or with limited) conditions. Giving access to  a lot of PSI provides support to economy, evidence-based policy-making decisions, and academic research. This is because opening access to PSI can also be useful for PSI re-use, be it by a market operator, by an individual acting as a private citizen or as an entrepreneur, and also by a PSB other than the PSB which created the PSI. When data is open, it is easily accessible and re-usable and thus, it is deemed to support the public interest and to facilitate private innovation, the development of data-based services and applications for citizen, transparency and citizen participation.
Specific sector-based legislations and policies may restrict or reinforce access and re-use of some PSI. For instance, environmental data is typically subject to a broader access compared to data of other nature, because of the general interest towards it. On the contrary, PSI can sometimes be non-accessible, because of the existence of specific interests, for instance, this is the case of data that has to do with national security, or personal data (which is typically in many health-related sectors). However, in principle, PSI should be kept secret and inaccessible for specific and justified reasons. The overall principle should be the one of accessibility for re-use purposes. 
On the other hand, re-uses can be multiple and unexpected by definition. However, a lot of PSI is protectable under copyright law, which grounds on a proprietary paradigm and therefore implies control. This form of protection is not a necessary requirement for a work of art to be considered as a PSI meaning that PSI can be either covered by copyright or not, according to national legislation. Overall, there is a clear tension between a wide re-use and copyright principles, in particular for copyrightable PSI. In fact, copyright aim is control and therefore it imposes to have a clear ex ante idea about how works are going to be exploited; this might have an impact on free circulation and re-uses, which are the result of reproduction, communication to the public and distribution. 

Whatever the details of written rules or court decisions are, legal framework regulating Copyright in relation to PSI has to take this tension into account, as well as other important elements deriving from neighboring legal rules. Just in case top-down decisions do not strike the balance, some bottom-up initiatives may be used to do it: this is the case of open licenses, or initiatives such as Open Government Data, which serve access and re-use purposes for fostering economic and democratic growth.  
3. When are data open (for real)? 
Obstacles to accessibility and re-usability can be of legal, institutional, technical, organizational or financial nature. In order to be both accessible and re-usable, PSI has to be open. In order to qualify as open, data has to fulfill several principles. According to general Open Government Data Principles, data is open when it has some characteristics. First, it has to be Accessible: data is made available to all consumers possible, and with no limitations on their use. Second, it has to be Machine-Processable: data is published in a structured manner, to allow automated processing. Third, it has to be Non-Discriminatory: data is available for all to use, without requiring any registration. Fourth, data has to be Non-Proprietary: it is published in a format which is not controlled exclusively by a single entity. Fifth, they have to be Licence-Free: other than allowing for reasonable privacy, security and privilege restrictions, data is not subject to any limitations on its use due to copyright, patent, trademark or trade secret regulations. 

B. Perspectives: focus on the EU experience
1. Introductory remarks
Several developing and developed countries around the world have introduced legal frameworks and practices that could in some instances serve as useful examples
. These legal frameworks concern access and re-use, which are two closely connected steps, even though autonomous and the good practices concern open licensing initiatives. 
When referring to PSI legal frameworks, the comparison is often made between the US and the EU sets of rules. This is perhaps because these two geographical areas have been the first to introduce rules not only on access, but also on re-use. If one takes a closer look to these two areas, it is possible to compare the percentage of GDP deriving from value-added services based on PSI in the US and in the EU and to recognize that the EU shares are much smaller than the ones in the US (4% expected by the end of 2020 in the EU and more than 7% in the US). One of the reasons for this difference may be as a result of the legal frameworks which offer different approaches. US adopted liberal rules on re-usability of PSI indicate that when this kind of information derives from federal offices and PSB, it can be released for free and that it is not covered by copyright or other forms of protection. This is also the reason why the legal traditional in the US forms that information produced or managed by PSBs is regarded as open data. It should however be noted that at the national or local level, PSBs have the discretion to introduce stricter rules that may impose some limits in PSI access and - in particular - re-use. In the EU on the other hand, PSI traditionally attracts copyright protection and the sui generis protection on databases (among other forms of protection). This does not mean that re-use is banned in the EU, but suggests that these barriers make such a re-use more complicated and more costly to be implemented. The EU institutions have intensively worked to reduce these barriers and introduce a harmonized framework which is aimed at helping the Union reduce the abovementioned gap related to the GNP. Below is an elaboration of the milestones with regard to the PSI legal rules in the EU.  
2. Focus on the EU perspective 

Over the last thirty years, the EU has been working to promote the exploitation of PSI. The EU developed a broad framework mandating (access in some cases and) re-use, covering fees, charging policies and technical requirements to exercise re-use. These principles were first expressly introduced in 2003. Since then, the digital world has structurally changed. Currently, as part of the EU Open Data Policy, rules are in place to encourage the re-use of data with minimal or no legal, technical and financial constraint. 
Re-use - firstly defined by the EU PSI Directive of 2003, then by its revision via Directive 2013 and again by its revision via Directive 2019 - refers to “the use by persons or legal entities of documents held by public sector bodies, for commercial or non-commercial purposes other than the initial purpose within the public task for which the documents were produced.”

In 1989, the EU Commission published guidelines, aimed at improving the synergy between the public and private sector in the information market. During the 1990s, the EU devoted efforts to foster access to PSI as the Industry Council of the EU took action and initiated a new policy to incentivize Member States to improve citizens' access to PSI, emphasizing the use of “information society tools and partnerships between the public and private sector.” This happened upon the request of the EU Parliament to explore new electronic methods for distributing PSI to EU citizens. In 1998, the Information Society Forum, a group set up by the EU Commission, encouraged PSI access in its Vienna Declaration. Improved access to PSI was advanced in the Amsterdam Treaty, which stipulated that EU citizens be granted the right to access information belonging to the Parliament, Council and the Boards of the Union. In 1999, the EU Commission issued the "Green Paper on Public Sector Information in the Information Society," which stressed the importance the EU Commission attributed to PSI in the EU. Later, the principles embedded into the Green Paper were implemented in the legislation on public access to European Parliament, Council and Commission documents. Also, the issues described in the green paper would ultimately influence the principles governing the EU Directive on the re-use of PSI. 

Overall, access remains a national prerogative, but for exceptional sets of data, such as the environmental data and some institutional data. However, the first steps established at the EU level were taken for enhancing access to PSI. Thus, access-related initiatives at the regional EU level are sectorial. As to the principles related to PSI in general, they concern re-use only. In fact, the EU has the jurisdiction to provide a general legal framework on re-use. These rules were introduced in the 2000s and it was only later that the focus was on re-use and related to PSI in a broad sense. 
The EU Commission adopted the "eEurope 2002" action plan, which called for the development of a more harmonized approach to PSI in the EU and pushed, in particular, for having online publication of PSI. The communication outlined the legal framework necessary to deal with PSI re-use, describing principles on re-use, fair trade, pricing, and procedure that should be implemented through a directive. In that phase, two strategies were implemented, one that was more general and one that was more sectorial. As to the more sectorial one, in 2003, the EU Parliament enacted a directive on the right of EU citizens to access environmental information. This directive reflected the importance of transparency, freedom of information and easy access to essential information, in this case, with regard to environmental information. As to the more general strategy, in 2003, the European Parliament passed Directive 2003/98/EC on the re-use of PSI. In order to establish transparency and fair trade, this Directive established rules governing the re-use of PSI that has already been made accessible when public sector bodies license, sell, disseminate, exchange or give out information. The Directive addresses procedures for re-use, places limits on charging fees for re-use, prohibits discrimination, limits exclusive licensing, and requires means for redress. By May 2008, all (at the time) twenty-seven EU Member States had reported that they had implemented the rules of the Directive. Later, in 2009, the Commission published a report that examined the implementation of the Directive in different states and which explored the economic effect resulting from the adoption of the Directive. A newly revised Directive, 2013/37/EU, was issued in 2013. This new text strengthened the principles already contained in the first 2003 text of. Eventually, a proposal for a supplementary revision was adopted by the European Commission in April 2018. This proposal explicitly refers to open data and PSI. It is aligned with the obligation of revision set out in art. 13 of the PSI directive. In addition, it is part of a package of measures aiming at facilitating the creation of a common data space in the EU – the so called Data Package, which addresses for the first time different kind of data (public, private and scientific) in a consistent policy framework, and which includes different policy instruments, such as a Regulation on free flow of non-personal data, as well as a Communication named Towards a Common European Data Space, and again a Recommendation on access to and preservation of scientific information. The text was finally adopted on the 6 June 2019. Member States will now have to implement the revised rules within two years before they take effect. Meanwhile, the EU Commission will start working with the Member States on the identification of the high-value datasets which will be set out in an implementing act.  
The PSI Directive is aimed at accomplishing a number of objectives. It is firstly aimed at preventing the fragmentation of PSI re-use laws among the Member States, by harmonizing Member States legislation. This is functional to an increased cross-border re-use of PSI for added-value information products and services. The guiding idea is the creation of EU information services based upon PSI exploitation and to allow more SMEs and start-ups to enter new markets in providing data-based products and services, also by accessing more real-time data, available via Application Programming Interfaces. Thus, rules were introduced on high-value datasets such as statistics and geographical data, because of their high commercial potential. Public service companies in the transport and utilities sector, when making their data available for re-use, will have to be covered by the Open Data and PSI Directive,
publicly-funded research data were also being brought into the scope of the 2019 Directive and Member States are required to develop policies for open access to publicly funded research data while harmonized rules on re-use will be applied to all publicly-funded research data which is made accessible via repositories.
Rules are introduced for limiting competition distortions such as monopoly markets and discrimination practices in the EU information market. This is why for instance, safeguards are suggested to reinforce transparency and limit the conclusion of agreements that could lead to exclusive re-use of PSI by private partners. The overall idea is to favor economic growth at the regional level, by enhancing legal certainty and attracting investments. The outcome of the second revision of the 2003 Directive seems to be more adapted for the achievement of such objectives. 
More precisely, as indicated on the website of the European Commission, the PSI Directive indicates that where a right to re-use PSI already exists, the national laws regarding such re-use of that information shall comply with the Directive’s standards in order to ensure better exploitation of PSI. All content that can be accessed under national laws on access to documents or on Freedom of Information Acts (FOIA) in principle, has to be re-usable beyond its initial purpose of collection for commercial and non-commercial purposes. By way of exception, content held by museums, libraries and archives is only re-useable if it is made available by the institution itself for re-use and thus andwhen these cultural institutions own the IPRs (if any) on the embedded intangibles of the collected item. Therefore, the PSI Directive does not obligate states to permit the re-use of a certain type of documents, nor does it demand changes in the legal regimes regarding the right to access that specific information. However, where a right to re-use information already exists, the Directive sets forth the procedures and principles that need to govern its re-use. 
For instance, it states that conditions for re-use shall be non-discriminatory for comparable categories of re-use. No charges for re-use should be foreseen. It is worth noticing that the first version of the 2003 PSI Directive foresaw a fee equivalent to the cost of production, dissemination or distribution of the PSI, while the PSI Directive 2013 foresaw a fee equivalent to the marginal cost as a general principle. In other words, as to this specific aspects, the EU opted for an opposite solution than the cost-recovery regime, which revealed to be inefficient. Exceptions to this principle are foreseen. Furthernore, as an additional condition, if a request for re-use is refused, the grounds for refusal and the means of redress need to be explained. Finally, licenses should not restrict possibilities for re-use or be used to restrict competition and Member States are encouraged to use standard licenses in digital format. 
The European legal framework on PSI re-use has changed over time. The different revisions of the 2003 PSI Directive were prepared after factual checks, impact assessment and public consultations. The shifting of the PSI Directive towards Open data principles and rules is the evidence of a simple fact: data available for re-use under too many conditions are not enhancing growth.  

II. Request for re-use

When reviewing the issues of (access and) re-use of PSI, no matter in which region, some major factors need to be taken into account. First, the availability of PSI or documents depends upon political, technical and legal aspects. As to the legal aspects, substantive and procedural legal rules have to be considered. First, the right to access PSI information stems from the general (very often constitutional) right to information. However, in lack of Acts on government transparency, accountability, openness, citizens or the public at large will not have a positive right to access PSI. In addition, sometimes PSI is protected by some form of legal protection, such as personal data rules, contractual provisions or IPRs. In such cases – and even when the form of protection was not intended to limit access – this information can be de facto not easily accessible. Besides substantial provisions, simple and financially affordable procedures have to be in place, otherwise the access will be limited, and the right to access PSI via ad hoc acts would be irrelevant for some (or many) potential users.  
It is very important to pay attention to procedural rules for enabling private citizens, companies, associations and other entities to access (and re-use) of PSI, as well as to rules related to redress mechanisms, and not only to substantial rules. 

A. Request for access
When referring to open data, at first glance one may think particularly to PSI available via portals, with a public license or terms of use governing re-use conditions. However, PSI is often available upon request in a printed form based on access to information laws, with sometimes a distinction between on the one hand freedom of information (FOI) laws providing access only for the purpose of learning about the content, and on the other hand PSI laws allowing access and (at least some) further re-uses, and in certain cases even the duty to (re)distribute the PSI. 
The rules on access and re-use of PSI can vary significantly under different applicable laws. The scope of rights available for use of PSI may range from a simple right of access for consultation purposes, without any possibility of (exploiting the right of) reproduction, to the absence of any form of protection with a subsequent broad right to re-use such PSI. The latter would include broad rights of reproduction, communication to the public, distribution and modification (e.g. for visualization or repurposing and data-mining by manual or automatic processing), these terms suggesting a connection with the copyright field. 
In order to have a clear idea about the fundamental steps to re-use information, it is first crucial to understand access to PSI, in particular by identifying what access is (1.), what the potential issues related to it are (2.) and which formalities are necessary in order to implement such an access (3.). 

1. Notion  
Access depends by both legal and factual elements. Within a context of exploitation purposes, it is important to focus on the right of access to documents and related content. This implies the introduction and implementation of legal, organizational, procedural and technical measures that enable the accessibility to specific information in a readable and usable format, should this occur in a direct or indirect way.

A substantial number of countries adopted national measures to enable the right of access to public data. In particular, a lot of countries introduced a Freedom of Access to Information Act (FOIA) or other pretty much equivalent rules ensuring such an access, typically sunshine laws, but also PSI rules may be of some relevance as to this. 
However, as a first remark, the fact of having a legal framework on this, does not necessarily mean that these rules are appropriately implemented or enforced. This is unfortunate and may have to do with broader procedural-related issues, in particular (but not only) at the local level. On the other hand, surveys show that best practices do exist, and it is always suitable to take some inspiration from them, even when needs might be slightly different. 
As a second remark, it is crucial to state once again that access and re-use are two different steps. Thus, enabling access does not mean enabling re-use. On the other hand, access is the preliminary and necessary step for ensuring any sort of re-use. So one of the first question to be asked is: how to enable access concretely?  
2. Issues related to access
a. Technical and financial
First of all, access is impacted by the available technical infrastructure. Information can be available in printed documents and stored in a systematic way in analogical archives. This has been the case for a long time, and it is still the case in some countries. In such a case, access can be ensured because of investments in premises, technological and human resources that deal with the storage, organization and extraction of information when needed. Access can be at risk in case of accidents, such as fires or other events, but also in case of re-structures associated with lack of human resources dealing with the organization of archives or inconsistency in decision-making turnover. Alternatively, PSI could be available in soft copies and stored on desktops or other digital devices, or on servers or clouds. In such a case, access can be guaranteed notably by investing in technological infrastructure. However, this is true only when documents are machine-readable and technically accessible, indeed. In some countries open document formats (ODF) are encouraged as the default format for government produced PSI; this choice facilitates the access, as well as interoperability of documents. On the other hand, access can be at risk in case of an informatics accident and when no disaster recovery or other back-up solution are foreseen. In some countries both soft and printed copies are available which is reducing the risks of non-accessibility, but demands some organizational investments. 
For ensuring access to both printed or soft PSI, it is crucial to foresee as many back-up copies as needed, which could be readable in the platform where they are stored, when digital. Ideally, digital infrastructure should be used, because these forms are better at ensuring preservation for further access. Making back-up copies should start as soon as possible, to minimize the risk of any loss. All this should be combined with a consistent and transparent scheduling of the processes. 

As a final note, overlapping with legal aspects, open source software, as well as free software, may be a key tool when building platform for storing documents. In fact, they ensure transparency and smooth maintenance which, depending on concrete cases, can operate better than proprietary software. 
b. Legal

i. Administrative law-related issues

In many countries around the globe access is a national prerogative. This means that regional legislators have no jurisdiction to determine which rules govern access to public documents, but for exceptional cases. Consequently, there is no homogeneity and often not much harmonization as to legal provisions on access to public documents. 

States may adopt Freedom of Information Acts (FOIA) that facilitate (or not) the access to PSI. In addition to access to information rules, Freedom of Information (FOI), transparency or sunshine laws, or constitutional provisions can enhance access, at least in principle. In some states, users requesting to access PSI need to indicate the legitimate interest they have for such purpose. This means that some FOI or FOIA or specific acts do exist and are implemented. However, they provide access under conditions that may be more or less strict and this may have an impact as to the concrete accessibility of PSI.
In the EU, access is a national prerogative, but only for specific fields. National legislations on the right to access PSI have undergone an unprecedented level of development since the early 1990’s. Some countries, such as France introduced a set of rules on access to PSI at a very early stage (1978). More recently, a proliferation of legal measures on access have been noted and there is a number of reasons for this. First, as mentioned earlier, access to PSI stems from right to information, which is a fundamental right in EU countries and thus, specific laws on this are needed. In particular, the constitutions of many newly formed democracies include a specific right of access to PSI, which has required the adoption of new acts. Special conditions prevailing in certain jurisdictions have also led to the introduction of access laws. For example, in the post-communist states, one of the main motivations behind the introduction of access laws has been the focus on providing access to the files of the former secret police. Second, one of the main motivations for legislating access laws in the EU and other countries has been the desire to strengthen the democratic process. The freedom granted in information laws is perceived as a valuable tool for the promotion of citizen participation in government activities. 
In some fields, access is subject to detailed regulations. In the EU, this is the case for instance for environmental data and geographic data. Access to information on environment is indeed regulated by specific laws in addition to PSI Directive. The information should be delivered in the format requested by the demander according to art. 4.b of the International Convention of Aarhus.
 Additionally, a directive on the specific issue rules the related questions creating a harmonized framework at the regional level. As to geo-spatial data, the INSPIRE European Directive
 imposes to use metadata to facilitate access, re-use and processing. Both of these directives do not provide general principles applying to all kinds of information, but rules governing sectorial information. The strategy of taking sectorial initiatives can be justified by special interests and urgent needs and, even if not ideal, it is a starting point that could enhance other initiative in other similar fields. 
The EU example shows that regional (EU) initiatives aiming at the harmonization of access to information are merely sectorial (environmental, geo-spatial, scientific data). Consequentially, the different developments in the laws encumbered the realization of PSI potential at the European level. In other words, when possible access policies and legislative initiatives should be regional and not only local, or at least, with cross-borders effects. 
ii. Copyright law-related issues

Copyright is mainly designed to condition the use (and re-use) of literary, artistic and scientific original works. However, this has an impact on access as well, in particular in the digital realm. In fact, digital reproductions may be impacted by the existence of copyright and when no digital reproduction is made, the access to digital information is obviously reduced. 
Many FOIA and PSI access-related acts do not refer to the re-use of the PSI obtained under access laws rules; even when referring to it, many of these acts do not allow further re-uses. The first aspect is often due to the overall structure of PSBs and decision-making bodies, which may not always have in place a very efficient information exchange and coordination process. As to the second aspect, even when PSBs mention re-use, they may not allow it, or allow it under strict conditions, and they do not necessarily refer to copyright. “In practice, around the world, responses to access to information requests almost never make reference to copyright issues, and simply provide the information or documents to the requestor”
. 
The release to a request under PSI law will not be sufficient to exercise copyright-related rights which are necessary for re-uses such as processing datasets for the purpose of their analysis, or simply to reproduce the documents online or offline.
Access rights, re-uses rights and copyright must be coordinated in a consistent way by different PSBs – or by different departments of the same PSBs - to provide an effective framework incentivizing re-use. 
3. Formalities to access PSI

Under traditional approaches, more or less complex formalities may exist in order to access PSI in a printed - or digital – form; in addition, the reasons and purposes of such an access have to be expressed in a formal way. 

In some cases, PSI is not available in a digital format, or even when it is available in a digital format,  it may not be made available to a broad public. As such, it is necessary to address a (formal) request to the PSB with jurisdiction and follow the instructions for accessing it. Depending on the available formats, the fee charged for access may vary and only in few cases there price has a ceiling. In addition, it is not excluded that the PSB accept to give access to such information only in case there is a legitimate interest or a qualified interest/need from the applicant. All this implies human resources for handling requests and their follow up, as well as redress mechanisms, if any. 

Under less traditional approaches, PSI is available on governmental portals, it is freely accessible, and it is easy to understand under which conditions one can access and use it. 
These conditions may vary from one country to another. The lesson learnt from the above-mentioned scenarios is that once the PSI is available on PSBs portals, access is easier and formalities, if any, are more easily affordable by any potential user. In other words, making available data, in particular open data, facilitate the access and reduce the transaction costs related to accessibility of information. Thus, any (technological, but not only) investment aimed at this objective is of particular interest for the entire community. 

This is why a general recommendation is to promote the awareness first and the introduction, then, of rigorous freedom of information laws. This is a mandatory preliminary condition to enhance PSI re-use.

Besides this, the creation of portals where open data could be freely accessible is strongly recommended. The platform could be designed under open source or free software principles for facilitating its maintenance and evolution. 
B. Request for re-use

1. Notion of re-use
Re-use of information is any exploitation which is alternative or additional to the uses initially foreseen by the PSB that produced on purpose or accidentally the PSI. The digital realm, as well as the algorithmic society, boost re-uses, which may be unlimited, unforeseen and not closely linked to the use directly connected to the creation of that specific PSI. An example could be the development of navigators and GPS upon geographical data, or any application enhancing cultural goods tourist circuits. Questions that could raise in relation to re-uses are related to the challenges for implementing effective re-uses policies (1.) and formalities users have to go through in order to (re)use the information. 
2. Issues related to re-use

a. Technical
Re-uses can be enabled only when adequate access policies are implemented. Therefore, the first step is to make sure that PSI is available, possibly on a PSB portal. Data has to be machine readable and it should be possible to download it, read it and manipulate it. In the case that any of these elements are lacking support by appropriate technical infrastructures, re-use cannot be implemented. 
Furthermore, PSI has to be available in a format that is compatible, interoperable with other data and dataset, so that it can be easily connected, linked or mashed up with them. Technical interoperability is one of the key elements (but not the only one) to ensure the development of digital products and services based upon PSI (and not only). 
One of the main issues related to re-use is interoperability. Should datasets be re-usable in ways which cannot be anticipated, formats need to favor such re-uses. All this means that have to be welcomed substantial investments in technological infrastructures, as well as in software that enable their smooth use. 
In particular, for these purposes, and for avoiding high transaction costs on the medium-long term, it is advisable to use open source or free software.  In fact, “Open, machine-readable formats should be used, leaving it to the freedom of re-users downstream to match and interface without limitations. Proprietary formats, which are based on software or other IP privately owned, are not interoperable and should therefore be avoided.”
. 

b. Legal and copyright related-issues
Re-use is ensured once legal conditions enable it. Among legal conditions, we find those related to IPRs and in particular to copyright. In fact, most of the re-use scenarios involve the exercise of rights under personal data protection rules and copyright. 
Generally, PSI law does not affect the existence of IPRs of PSBs nor their possession by these bodies, and neither does it restrict the exercise of these rights beyond the limits established by the law. Some countries established that PSI rules only apply when IPRs - if any – are owned by the PSBs holding it. This is the case for instance of the PSI Directive in the EU, which does not apply to documents for which third parties hold IPRs, understood to encompass copyright and related rights only (including the database sui generis right). 

As usual with supranational regulations, national rules aimed at implementing them may go further than the minimum conditions required by regional, federal or international rules. Therefore, at the national level, PSI acts can declare that PSBs should exercise their IPRs and particularly copyright in a manner which will facilitate PSI re-use. As an example, the EU PSI Directive spells out the conditions within which PSBs can exercise their IPRs in the internal market when allowing re-use of documents
. 

As a recommendation to make PSI re-use operational, it is necessary to include copyright in PSI laws to make sure the objective of this latter is not affected by copyright. If this coordinated approach is missing, the demanding party can just access and read the PSI, as the government or third party's right will prevent the requester to reproduce, exploit or further release the document obtained under PSI law.
3. Formalities and conditions to re-use PSI
a. General remarks

PSI laws often mandate governments to disclose the PSI on demand, allowing requesters to receive them (under conditions or not), and have a look at them, but generally not to integrate them into their research if their processing requires a reproduction or a modification for instance.
Formalities may exist in order to re-use PSI. In particular when information is not available in digital format or not available to the public, these formalities can be closely linked to those related to access and accessibility. When PSI is available on PSBs portals, formalities – if any – are generally very easily affordable. The main challenge on to re-use could be the one linked to the nature of the information requested and the related forms of protection on it. As an example (access and) re-use of personal data is limited because of the authorization needed for disclosing such data and for the purpose-bound principle driving re-uses. 
In case (access or) re-use is rejected, it is important to have redress mechanisms. These mechanisms can be dealt by a regulator, but who can play this role? Some countries introduced an ad hoc body for solving PSI issues. Other countries use already existing bodies, such as the ombudsman, Privacy Authority or even, Competition Authority and enlarge the scope of their competences. 

Of course, the introduction of technically and legally open data, available to a broad public, facilitates the re-use of information and reduce formalities and therefore transaction costs, thus favoring the economic growth. This is why a general recommendation is to promote the awareness first and the introduction, then, of technically and legally open data. This should also reduce the use of redress mechanisms

b. Focus on costs and fees

The reason of charging is clearly of economic nature. Costs afforded by PSBs for enabling re-use are connected to the implementation of technical infrastructure, as well as for introduction of legal tools and for their management. For instance, there is a cost in moving from paper, analog information to digital datasets; this cost may be worth incurring for instance because the public task itself is liable to require to move from analog to digital. These kinds of costs are often referred to justify fees PSBs may wish to impose for the re-use. In addition, any form of protection is often used to justify a fee on the re-user, but practice shows that even in lack of protection fees may be charged. 

Several options are possible. In a nutshell, PSBs have the choice between releasing the information for free or to charge the price they want, with no control ex ante. In between, there are two other options, which are those picked by the EU legislator: the marginal price and a price above this latter, but with a ceiling. 
i. Discretional choice of PSB

PSI laws can leave the PSBs free to determine the fees for re-use. For sure, local needs have to be taken into account. However, this strategy does not seem the most suitable one, because of profit maximization policies have given poor results both in terms of downstream wealth creation and for purposes of revenue raising.
ii. Ceilings

Within this possibilities we have two main scenarios. 

· The first scenario is the one used by PSBs that charge the cost of production, creation and distribution of the PSI as a fee for re-use. 
This approach may look very tempting for PSBs that are required to generate revenue to cover a substantial part of the costs related to the performance of their public tasks, as well as situations in which such a requirement applies to a specific document. 

This approach was also suggested as a general principle in the PSI Directive 2003 and for cultural institutions only in the 2013 version of the PSI Directive. Cultural institutions, i.e. museums, libraries and archives, serve the public interest for promoting the cultural and social growth. However, they have peculiarities that differentiate them from the others. Cultural institutions embed PSI, in fact, on a daily basis they produce and manage the same kind of information that other PSBs need to create or manage. In addition, they host cultural content that may be considered as very attractive for enhancing the economy of a specific geographical area. 
The EC guidelines provide information as to the costs that may be regarded as eligible for re-using PSI of cultural institutions. More precisely, these guidelines refer to the cost of preservation and right clearance. This cost may become quite high, if the lawmaker decides to include other costs as allowed by the Directive for libraries and museums, such as the cost of digitization and of rights clearance (to check if a work is in the public domain). 
· The second scenario is the one used by PSBs charging the marginal cost of PSI dissemination
This option was the default rule of the 2013 PSI Directive and is quite efficient as to PSI re-use and subsequent growth. The only cons is that marginal prices needs to be enforced, while free re-use does not embed such a transaction cost.

iii. Free re-use

As an example, the EU solution shifted from a general principle grounded on a ceiling-based approach –with some exceptions of PSBs able to decide even for a higher price - to a free for re-use approach – with exceptions too. Even though a charging policy remains possible in this context, it should be considered with great caution. A default rule in favor of free re-use might be appropriate.
iv. Combination of different strategies
According to some authors “the free of charge strategy is typically coupled with a best effort level of service, while (at least) for-profit re-uses arguably need high-quality data as an input”
. 
As to the determination of the fee, PSBs are encouraged to apply lower charges or no charges at all. It seems however that in some cases, PSBs that are independent from central governments, as well as those that need to find self-financing strategies, are tempted to operate under a cost-recovery (when not a cost-recovery plus a small surplus) scheme. This option may be combined with other solutions adopted by PSBs which are more closely connected with governmental bodies (and funds and facilities). On request, PSBs should indicate the method used to calculate charges.
c. Some aspects related to costs (and fees): non-discrimination and exclusivity
As in other fields, non-discrimination is a key element to ensure a fairness in the market. In order to achieve this result, a prohibition of cross-subsidies may exist. Then, if PSBs re-use their own documents to offer added-value information services in competition with other re-users, equal charges and other conditions must apply to all of them.  It has to be noted that non-discrimination interferes with the exclusivity of arrangement. 
Exclusive agreements may be prohibited, according to the EU PSI legal framework, for instance, PSBs cannot enter into exclusive arrangements with individual re-users, excluding others. Only on an exceptional basis, exclusive rights may be authorized if they are necessary to provide services in the public interest, or in the context of digitization of cultural resources. 

The previous paragraph mentioned that the cost in moving from analog information to digital datasets may be worth incurring when for instance the public task itself is liable to require to move from analog to digital. This is not always the case, however. Public institutions like museums and archives may still carry out their original function, of receiving visitors in physical premises, even though no digitization is undertaken. However, digitization can boost these visits, in particular when digitized images are available to a broad public. Sometimes these cultural institutions do not have the facilities to embark in such an ambitious and costly project. In these cases companies may be called in or they may have an interested in joining a so called Public Private Partnership (PPP), i.e. agreements related to the digitization of cultural resources and granting exclusive rights on resulting PSI to private partners. PPPs have fared rather well in some contexts, however, there is often a risk, the private side may take advantage of its position to secure exclusivity over the outcome. Reasonable compromises may be worked out, in particular when institutions and PSBs do not want to enforce any rights for dissemination of metadata, particularly the PSI data produced by librarians, curators or volunteers to describe and annotate reproductions of the cultural heritage. Generally, when the PPP arrangement is authorized, it is crucial to determine their length for avoiding to have the general prohibition circumvented. 
As a conclusion, the principle is to limit exclusivity (if any), so that it does not go beyond a certain period of time, often between three to five years
. 
III. Copyright-related conditions for re-use 
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Effective access can be limited by PSBs exercising copyright. Granting access does not necessary entail rights of reproduction and further communication to the public, two prerogatives which fall under copyright, and are essential for PSI re-use. Even when PSI is available, no automatic right of re-use applies automatically. Besides, even in the absence of copyright, in the cases of exemptions or exceptions the PSB may implements restrictive licensing or contractual conditions once disseminated on a website. In addition, several PSI laws state, in order to reduce the work of PSBs, that access can’t be requested once more if the PSI is already available. Therefore, it is all the more important to ensure that the combination of copyright laws and PSI laws impacting copyright-related acts in a country will work together towards the desired level of accessibility and reusability which is sought.

What are the key-issues that may create bottlenecks as to copyrightable PSI re-use? Re-use is conditioned by the existence of copyright or any other rights. In the absence of copyright (or other forms of protection), PSI should be easily accessible and re-usable. When copyright is applicable, PSI could be more or less easily accessible, depending on several conditions, such as whether the subject matter is in the public domain or not (1.), who is the copyright owner (2.), whether there is a fair use or an exception or limitation enabling access and re-use (3.) and finally, whether the access and re-use is easily authorized (4.).   
1. Subject matter: when is PSI easily accessible and re-usable? 
Copyright protection applies to a wide range of literary, artistic, and scientific works. The law generally protects works, regardless of their nature, value, format or media in which they exist and they are conveyed. Works are protectable by copyright when they are original and – in common law countries mainly – when fixed in some medium. In countries which are members of the Berne Convention or the WTO, copyright protection vest automatically to works that meet these requirements, since formalities are prohibited by the Berne Convention on Literary and Artistic works, which is incorporated by reference in the TRIPs agreement. The same principles applies to Member States of the Berne Union. Thus, the legal rights are not dependent upon formalities such as registration with a government office or even placing a copyright notice on the works. 

Consequently, very many different works eligible as PSI could be within copyright protection, namely,  statutes, acts, codes, court rulings, opinions, regulators advices and opinions, agencies regulations, governmental reports and studies, websites, space flight photographs, presidential memos, security agency files, national park brochures, and many others works created by different offices of federal, regional, national and local governments.
In particular, according to a traditional approach, the UK and many countries largely influenced by the British legal system adheres to the so called “Crown Copyright”, i.e. these countries assert protection for PSBs works. Other countries relinquish copyright for PSI: it is the case of US federal information, but also of other countries that use different strategies to have the information openly accessible and re-usable.  

The reach of copyright protection is broad, nevertheless the statutes of many countries exclude certain classes of works from that scope. The Berne Convention sets the standard for many countries. Both Member States of the Berne Union and otherwise may address the problem in their copyright law or in other acts, for instance by explicitly mentioning that works under PSI - such as datasets, reports and documents - are not copyrightable; however, this is not mandatory. Thus, PSI can be protected by copyright or not. It is not covered by copyright when it is in the public domain. PSI can be in the public domain for three different reasons at least. 
i. Structural public domain 

The first one is related to the so called structural public domain
. Some kind of PSI is mere data and therefore it is not copyrightable because it fails to meet the necessary requirements for accessing the protection. This is the case of raw geographical data, public transports schedule and so on. However, there is a risk that another form of protection might apply, such as a right on database that covers this information when gathered together or other contractual rights. As such, on the one hand, it is not excluded that what is in the public domain in a mere copyright perspective, it is also in the public domain in a broad sense; on the other hand, this suggests that decision-makers could introduce guidelines or other strategical tools for impeding to lock-up what is in the public domain. 
ii. Copyright-term related public domain

The second one is related to the copyright term. Copyright last for a determined time. Economic rights are not open-ended. Thus, fifty year after the death of the author (at least), PSI can fall into the public domain. An example could be creative material elaborated within a public sector body, when this does not fall in hypothesis three, which follows.  
The risk however is that open-ended moral rights can still be there, so that there may be a controlled public domain. 
iii. Statutory exceptions

The third one is related to the existence of a statutory exception. Several copyright acts introduce such an exception, with the purpose of freeing the works elaborated within PSBs. 
The Berne Convention contains an exclusion for certain governmental works. This provision is discretionary, because it states that it “shall be a matter for legislation” in the member states to enact any such provision. Second, Berne lists only a few types of works: “official texts of a legislative, administrative and legal nature.” Government information materials can take form of many more categories  than those included in that phrase. Third, the clause does not indicate explicitly which governments are within the scope. Does the exclusion apply only to works of the Member State enacting a statute?  Or, does the exclusion apply to works from all governments, domestic and foreign?

There might be at least two basic answers to the questions about the scope. Perhaps the most elemental response is that the Berne Convention is deliberately not specific. After all, the language of the treaty itself states that it “shall be a matter for legislation.” The lack of any reference suggests that the language would apply to “official texts” from the national governments, as well as from local governments within the country and from any foreign governments. However, the entire concept is discretionary, and thus so might the scope of the law. One country might apply it narrowly, while others might apply it to a broader range of governmental institutions. One other response to the question might center on the basic function of the Berne Convention itself, as it sets general standards for the provisions of copyright law in all member countries. However, it actually sets the copyright terms that a member state must apply to works originating from another member states. One could infer that therefore the Berne provision permits – perhaps even encourages – a country to exclude from copyright protection to governmental works, listed in its provisions, originated from other countries.. The Berne Convention is the most extensive multinational agreement on copyright, but other multinational agreements address copyright to some extent and include provisions on government works or PSI. For example, the Bangui Agreement borrows much of the language of Berne on this point
: “The protection afforded by this part of the Annex shall not extend (i) to official texts of a legislative, administrative or judicial nature or to the official translations thereof; (ii) to news of the day; (iii) to simple facts and data”.

It is important to notice, however, that the lack of protection in the three abovementioned cases refers only to copyright. In other words, it is important to consider whether other legal or technical layers of protection impede the access or re-use of PSI, even if it is in the public domain. As to this, some Governments established guidelines or principles on access to public domain material. 
As a final note, it is important to take a broad view of the concrete situations. When countries exclude only their domestic governmental works from copyright protection, the same works that are public domain in the home country might be protected in other countries. The lack of a comprehensive exclusion prevents consistent application of copyright, and it inhibits legal certainty, a structural view on the issue and a global approach to working with PSI. 
As a recommendation, States should include in their copyright act – or in alternative in their PSI related acts – statutory exceptions specifying which works of art are excluded from protection and indicate that embedded works too could be covered by the exception. These clauses should be interpreted in a broad and non-restrictive way.  
1. Protected by copyright owned by the PSB

In case no statutory exclusion from copyright is in place, or it is not comprehensive, issues related to right ownership have to be addressed. All of the examples of countries opting to enact a copyright exception for governmental works imply that PSBs in principle may own the copyrights, sometimes ab initio, sometimes because it acquires it from third parties.  

Should PSI be covered by some sort of protection, it is crucial to understand the rules on ownership. 
As a first remark, moral rights belong to human authors and in most of the countries it is not possible to waive them. However in this scenario the question is to understand whether the owner of economic rights is the author or some other subjects. The answer is often “no” and this creates considerable transaction costs. 
In case the PSB has the ownership, then, clearing access and re-use should be easier because the PSB itself can take decisions and initiatives as to this exploitation. However, the implementation of such access and re-use also depend on operational resources and viability of the PSBs holding the PSI (as well as the rights).
In case the PSB has not the ownership, re-use has to be authorized by the third party holding the rights. In this hypothesis several challenges may be faced. The first one is related to the cost of searching the right owner which is also connected with the known phenomenon of orphan works, which raise the transaction costs exponentially, unless ad hoc initiatives are taken. The second one is related to the fact that the right owner may control economic rights only and therefore it is important to keep in mind moral rights, which remain in the hand of the original creator. The third one is related to the impact of exclusive rights: should the right owner impose a fee for the re-use that is not affordable by the potential user, the re-use will not take place. 

Whether PSI are created by third-parties or by employees, governments are funding the production of PSI on which they may not have the initial copyright if they are not the original authors. Specific copyright arrangements may be found in PSI laws, in conjunction with labor law and administrative law, in addition to contracts such as employment, work-for-hire, grants or public procurement. The advantage of ruling on contract is that they can go beyond the standard rules established by national legislation and international treaties.  
Some laws provide for an automatic transfer of copyright from civil servant or employed authors to the State or the PSB. However, the transfer can secured through other legal mechanisms such as the contractual relationship between the employee and the PSB, or with the contractor of a public procurement or a public-private partnership, the tender or the contract may foresee a transfer of rights, or even directly licensing. One of the key questions is to what extent rights can be licensed to PSBs (which rights? For how long?). 
For instance, copyright might be transferred to PSB only for a limited period of time. It is not clear the rationale of these measures, which are very problematic for governments which may not be able to implement PSI licensing on the long term, being for a fee or for free, if they do not hold the rights for the entire duration of copyright, and additional contracts may have to be signed in order to secure access and re-use of PSI.
As a conclusion on these different solutions, it seems important that, when PSI is covered by copyright, government or PSBs are the only right owner for the entire length of the protection. In fact, private contractor particularly, when supplying products or services to PSBs, which may include copyrighted data, would be in a position of blocking decisions to make available PSI downstream, if retains rights over data themselves. It may be considered whether (public) procurements rules are to be adopted, which provide that all copyright (and IPRs more generally) is automatically vested in the public entity paying for the product or service which incorporates the same data.

Legislative initiatives are facilitated by one important fact: ownership rules are again an area on which neither Berne Convention nor TRIPs create specific obligations. Acts could be introduced for implementing this purpose. Also, PSBs employment contracts, as well as more punctual PSBs and governmental contracts, may be governed by rules aligned with these principles. 

2. Fair use 

In case PSI is protected by copyright, should this latter be owned by the PSB or not, any potential re-user could take advantage of statutory exceptions or limitation to economic rights in order to exploit such an information. 
These exceptions and limitations are different from statutory ones, because they refer to the (economic) content of protection and not to the subject matter. In this way exceptions determine the scope of protection and only indirectly the scope of the protectable subject matter. 

Exceptions and limitations are expressly listed in copyright acts or in intellectual property codes. In their absence, a fair use based system may apply. In this case, written rules, such as acts and codes or statutes do no mention any authorized use without the consent of the right owner. However, court decisions rule on uses that may be considered (or not) aligned with the interests of creators and right owners, notwithstanding the lack of explicit consent. In other words: exceptions and limitations enable potential users to know ex ante what they can do in case copyright is protecting the desired information and in case they cannot afford to identify a right owner for obtaining a license. This approach introduces legal certainty, provided that exceptions and limitations are clearly formulated. On the other hand, fair uses are an ex post measure to inform users who afforded the risk to exploit the protected PSI whether their initiative has to be considered as fair or as an infringement. This approach bears the advantage of providing flexibility, which is a very important element in an entrepreneurial and competitive environment; however, it lacks legal certainty, which can be detrimental to SMEs in particular.  
A combined approach is also possible, a list of exceptions and limitations and a general fair use clause could be both in a copyright act. The three step steps could be applied for adding flexibility to exceptions and limitations. It shall be a matter for legislation in the countries of the Union to permit the reproduction of such works in certain special cases, provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author.
Civil law countries IP codes and copyright acts embed a list of exceptions and limitations to the economic rights and they do not have a fair use system. Copyright exceptions clauses contain strict conditions, such as specific purposes like education, research, critics, and so on. Traditionally, they are interpreted narrowly because they are considered as exceptional rules. However, more recently, some broader and more flexible interpretations were considered. This approach has the advantage of re-striking the balance between protection and (controlled) freedom, after the expansion of copyright content.   
Countries could introduce and apply specific exceptions devoted to PSI. This entails the cost related to the legislative initiative, if needed and may create a too detailed act, where some long-term useful flexibility could lack. On the other hand, this approach brings along the advantage of providing a clear information to potential users and ensure legal certainty, which always foster market initiatives. The alternative solution is to interpret general statutory exceptions or limitations as applicable to PSI too (ex. quotation, personal use, research purposes, etc.). Under this approach, the structure of IP codes and copyright act is more easily maintained as general and flexible, thus cutting off the costs of legislative initiatives not only on the short term. On the other hand, it gives more uncertainty as the interpretation is left to courts and this may lead to have a less homogeneous and stable position over the time. 
3. Authorized
Conditions, modalities, restrictions, or obligations pertaining to access and re-use rights can be part of copyright law, PSI law, or copyright licenses. 
PSI can be re-used when authorized, typically via licensing schemes that specify the rights that can be exercised by users and under which conditions. These terms may include:  the attribution of the source (which may include the date of creation), the prohibition of alteration of the data and provisions against misrepresentations, liability regime for the PSB (restriction or not), fees for use and procedure for calculation, technical considerations (e.g. use of particular open standard format or interface), restrictions to non-commercial users or limitations based on the purpose of the use, obligation for the PSB to publish and distribute the data (as opposed to only answering to requests to access), procedures in case of access denial or rejection of the request to reuse or refusal of the PSB to publish the data, time limits, possible appeal of the decision, sanctions, and enforcement.
Copyright gives to authors or right owners the exclusive economic rights of reproduction, communication to the public and distribution. In principle the author is an individual, while the right owner can be either an individual or a legal entity, such as a PSB. 

Should there be any copyright in the PSI, PSBs may use copyright licenses to distribute the PSI if they are the owners of the PSI, or if they are authorized by the third-party copyright owner to make the content available under such a license.

When PSBs own economic right, they can license them to specific users upon request. Should fees be considered, this can be done through charging policies, requiring governments to invest resources to the establishment and management of “collection systems, including the costs of deciding which PSI is fee-based, what the fee is, and what the price discrimination is between individuals, non-profit, and commercial enterprises.” 
Alternatively, they can offer licenses to the wide public at large. Specific users can be reached with traditional agreements, concluded with each and every licensee, while in the latter case, any potential user can be reached via a so called public or open copyright license. 

Clearly, the use of public or open licenses facilitates PSI re-use, at least in the digital realm. These licenses can be either formal documents alone, as well as formal documents with user-friendly annex for favoring the understanding of users without legal background. Also, short copyright notice can be used. 

These licenses do not have to be signed. PSBs develop more and more portals to publish at least part of the PSI they produce or manage. These platforms may display terms of use, which may include a copyright license referring to the conditions they may exercise rights of reproduction, communication to the public and also creation of derivative works, which includes data mining of multiple datasets. In other words, the offer from the licensor (PSB) is deduced by the fact that such a license was made available, typically on governmental websites publishing or linked to sources publishing PSI. On the other hand, the acceptance from the licensee is deduced from her exercise of rights. 

States should be encouraged to develop tools, portals and lists of available PSI: such tools that help potential re-users to find documents available for re-use and the conditions for re-use can facilitate considerably the cross-border use of public sector documents. 
In addition, Governments should encourages PSBs to use standard copyright licenses. Standardized licenses, available in digital format seem to be more suitable than customized national licenses.
PSBs shall pay attention to streamline the copyright reservations they may indicate on their website, either at the bottom of the main page, or in terms of use, and express with consistency the scope of PSI, rights and reservation. PSBs using a standard or customized license for their PSI and also having terms of use for their website also have to be coherent. Terms of use may indicate that the licensing conditions apply to the PSI owned by the PSB except where otherwise noted. 

a. By whom? 

The authorization to access and re-use some PSI has to be given by the right owner. In case the right owner is the PSB, this can manage the related authorization; in case the right owner is not the PSB, the potential re-user shall search for the right owner; the cons of the latter scenario were explained in the previous paragraph on right ownership.  

At the upstream level, one of the main questions to be answered is: who is entitled to decide how to authorize the PSI re-use? Should the answer be federal or national authorities, this option would have the advantage to provide a more harmonized approach, but it would not necessarily take into account the very local needs or the peculiar situations of some PSBs. On the contrary, should the answer be: each PSB could decide on its own, this solution would lead to a very heterogeneous framework, with the risk of creating lack of legal certainty. However, the very specific needs of a specific area or a specific body would probably be more easily accommodated
. 
b. When? 

Portals may host PSI which is the property of the PSB, together with embedded works or datasets which belongs to third parties, who may or shall authorize the PSB to release them under similar, or different copyright licensing terms
.

PSBs can license the PSI they hold when they are the right owner of any form of protection existing on it. As mentioned in previous paragraphs, some works are protected by copyright owned by third parties. PSBs may wish to exploit this information and make it available for any potential re-use, together with the information that is covered by copyright owned by PSB. Before making PSI covered by third-parties rights available, it will be necessary to go through some alternative steps. From a structural point of view a legislative initiative is needed, which states that data resulting from public procurement, PPPs or public funding are to be licensed openly, or that their rights should be transferred to the government. As an alternative solution, PSBs should obtain a contractual permission from the right owner to make the information available for any re-use. Either of these two options is needed to support open licensing to the dataset. In lack of this, a notice indicating PSI cannot be licensed has to be mentioned on the portal. 

c. Which licenses? 
In the EU, in 2014 the European Commission issued a set of “Guidelines on recommended standard licenses, datasets and charging for the re-use of documents” to assist Member States in their transposition of the minimum set of rules imposed for re-use, and provide examples of best practices. In particular, this non-binding document refers to non-discrimination between commercial and non-commercial users conditions. The approach of these Guidelines is focused on open licenses. 

The use of open copyright license started with free and open source software and cultural works. The tendency has recently extended to PSI works and datasets produced by governmental and even more recently by International Organizations. 
Several licenses that comply with the principles of ‘openness’ described by the Open Knowledge Foundation to promote unrestricted re-use of online content, are available on the web. 
Among these open licenses, the Creative Commons are the only provider of a machine-readable version of copyright licenses: developers may integrate them on PSI datasets and portals, so that the licensing terms will be embedded into the file, constituting a Rights Management Information (in the sense of WIPO WCT and WPPT) for the PSI.

Creative Commons licenses, translated into many languages and adapted to different legal systems, are still centrally updated and already used extensively worldwide. Open standard licenses, for example the CC licenses version 4.0 could allow the re-use of PSI without the need to develop and update custom-made licenses at national or sub-national level. Among many, the CC0 public domain dedication is of particular interest; as a legal tool that allows waiving copyright and database rights on PSI, it ensures full flexibility for re-users and reduces the complications associated with handling numerous licenses, with possibly conflicting provisions. If the CC0 public domain dedication cannot be used, public sector bodies are encouraged to use appropriate open standard licenses to government own national intellectual property and contract law and that comply with the recommended licensing provisions set out below. In light of the said recommendations, considerations should also be given to the possibility of developing a suitable national open licenses.

i. Customized or already existing licenses? 

Open licenses do not apply to raw data, nor to works fallen into the public domain. On the contrary, should copyright cover PSI, PSB platforms should convey to the users what are their rights and obligations in case of re-use subsequent to the access. More precisely, in principle two choices are available: PSBs could license PSI via already existing standard licenses, and in particular copyright licenses, or through licenses introduced for enabling PSI re-use, i.e. the so called customized licenses. 

The choice between standard or ad hoc licenses can be made both at the very local or national/federal level. In the first case, PSB – should they be similar or not – in different geographical areas of a same country, may implement non homogeneous licenses and the overall framework will result as very fragmented and not harmonized. On the other hand, should the choice as to the licenses be made by federal or national decision-makers, there are more chances to ensure harmonization; however, sometimes local PSB better know the needs of a community than Federal bodies. 

· Customized licenses
Standard copyright licenses were not initially drafted for PSI and therefore do not contain PSI-specific clauses, such as warranties or those on integrity. Some PSBs may fear being held liable for damage caused by the use of the provided data, due to it being stale, incorrect, or wrongly interpreted. This may lead some governments to the decision of drafting their own licenses to distribute PSI they produce or manage.

Instead of using a standard license, countries such as Canada, France, Italy, Norway and the UK developed their own open government licenses. These copyright licenses contain the same kind of clauses than the standard open copyright licenses, such as provisions on Definitions, Rights, Conditions, Liability, Third party rights, Applicable law. Other clauses may regulate Warranties, usually with a disclaimer of liability, Modifications, Non endorsement, Privacy, Right to image, Security, Personal data, Fees and Contact. In addition, a very important clause that regularly appears is the one on Compatibility, which introduces the topic of legal interoperability (infra). 

When providing a customized license, it is also important to think about the language. When licenses are not available in English, for instance, this may be a deterrent to use them. 

· Already existing copyright licenses
Already existing standard copyright licenses are free to use by anyone and have non-negotiable terms, which brings an advantage along: once they have been understood, saving on transaction costs, preventing negotiation and customization, as well as revocation. Typical example of standard (open) copyright licenses are the Creative Commons (CC) licenses, which are now used in different countries, after having being translated in 30 different languages, and adapted to over 70 different jurisdictions for including peculiarities of national laws. They are currently available in machine-readable format for better web integration, and being recognized as enforceable by different national courts. More precisely in various jurisdictions
, judges have applied Attribution, Non Commercial, Non Derivative and Share Alike clauses as valid and enforceable contracts. CC licenses are designed on copyright law principles and shift the traditional copyright paradigm “all rights reserved” to a more nuanced one “some rights reserved”, aiming at giving a choice about which freedoms to grant and which rights to keep, and minimizing transaction costs by granting the public certain permissions beforehand. 
All the CC licenses grant to a broad public of potential users the authorization to exploit protected work implementing initiatives that are in principle copyright reserved (reproduction, distribution, and communication to the public). The CC licenses detail the conditions under which the author - who could be the rightholder and/or the investor - has to be attributed, and PSI has to be aggregated, modified, shared or distributed in copies. Anyone licensing a work with CC has to indicate a link to the selected CC license, so that the potential user is aware of the conditions for re-use directly. 
Together with the mandatory condition to attribute, further conditions may appear, such as the ban to create derivative works, or to use the work for commercial purposes; or yet the mandatory instruction to license the outcome of the re-use under the same conditions imposed by the license applied to the PSI re-used. The combination of these conditions create  six license options, that may be more or less “open”: i. Creative Commons Attribution (BY), where any kind of re-use is possible with the only condition of giving credit to the author; ii. Creative Commons Attribution Non Commercial No Derivatives (BY NC ND), where reproduction for non-commercial uses is possible, but the adaptation and the creation of a derivative work is not, even when for non commercial purposes, and in any case no re-use is allowed for commercial purposes: this means for instance that private schools (for profits) cannot reproduce PSI for education-related purposes;  iii. Creative Commons Attribution No Derivatives (BY ND), where reproduction only is possible, for both commercial and non commercial purposes; iv. Creative Commons Attribution Non Commercial (BY NC), where both reproduction, sharing, elaboration are possible, provided that this is not for commercial purposes. v. Creative Commons Attribution Non Commercial Share Alike (BY NC SA), where both reproduction and elaboration are possible, provided that these are not for commercial purposes and that any outcome of the re-use – should it be a derivative work or not – will circulate under the same condition provided by the license of the original licensed work. And finally vi. Creative Commons Attribution Share Alike (BY SA), where both reproduction and elaboration are possible under the condition of sharing the result under the same license used for the original work. 
It should be noted that these six options exist in their international and national versions: this latter could be used when the exploitation of data is merely local, while the first one may be more adapted to different scenarios. In addition, CC licenses have been updated and upgraded further and further, this is why there are various versions (from 1.0 to 4.0). The more recent versions sometimes refer to neighboring rights that may exist in some jurisdictions (e.g. the sui generis protection on database). 
In addition to the standard licensing suite, Creative Commons developed two tools for works and datasets which may be of particular interest for PSI. 
The first one is the Public Domain Mark, which acknowledges that a work is in the public domain because its copyright expired. Available in 30 languages, this tool can be used to acknowledge and certify that the digital version of a public domain work, for instance a book or a painting distributed by a PSB, such as a museum, does not hold additional copyright (or database rights in those jurisdictions recognizing such a sui generis right) for the financial and intellectual effort of digitizing, editing and organizing an online collection.

The second one is the Public Domain Dedication, CC0, which allows right holders to voluntarily place their copyrightable work or dataset in the public domain, without waiting for the end of copyright term. CC0 may be used for PSI in two situations. First, it can be applied to reflect the exemption or the exclusion of copyright to works such as legal texts and judiciary decisions, as permitted by Article 2.4 of the Berne Convention, or information that does not reach the threshold of originality under national copyright law as set by Articles 2.2 and 2.8 of the Berne Convention (e.g. raw data, miscellaneous facts and datasets). It should be noted that the Public Domain Dedication CC0 does not affect personal information. Second, CC0 can also be used by governments who own copyright on PSI. Indeed, to the extent authorized by national copyright law, rightholders may voluntarily renounce to some rights or all of their copyright. Governments may use such prerogatives to relinquish the rights they may have under copyright on some PSI. This will be achieved more easily than reforming copyright law, either on all PSI or in a targeted manner on selected works and datasets. Finally, in addition to not crediting the PSB or the author when reproducing, i.e. the CC0 does not imply the endorsement of the PSB releasing the information, further distributing or reusing the work, this choice carries the same consequences than open licensing, and cannot be revoked. 
Whichever license is chosen, it is important to remember that the stricter conditions are at the upstream level, the more bottlenecks will be at the downstream level. This is why, for instance, in the arena of open science, the release of datasets in the public domain is very much used and has to be welcome, since it allows large automatic processing called data mining.
The Creative Commons website explains very clearly how to insert a CC license to a work. More precisely, this website also hosts user-friendly versions of licenses, so that users with no legal background can easily understand which one suits their needs the most. In order to license a work under CC, it is necessary to insert a link to the license, together with the logo embedding metadata. Terms of use may explain how to attribute the platform and the potential other data providers. Developing an open government license has costs, and should take into account incompatibility issues. 
Standard licenses are very much encouraged in different parts of the world, such as the EU and Australia, because they were considered more appropriate tools for avoiding inadequate or inappropriate licensing practices. Some institutions also use CC licences for making their documents available
. More precisely, in the EU, CC options non-commercial, no derivatives and share alike are not compatible with the PSI European Directive since they impose restrictions on re-use. Only a Public Domain Dedication and a CC Attribution license are acceptable. 

The use of standard licenses is facilitating the harmonization at the international level as well. Cross-border harmonization facilitating international and comparative work is a key reason for using standard licensing terms. It can help both regional organizations and development agencies to compare data among countries, and possibly better assess the effect of policies across a region. If access and/or reuse conditions are only available under national copyright law, PSI law, or copyright licensing expressed in the national language and referring to national law, they will be difficult to analyze, interpret and process by potential foreign re-users, leading to the PSI being practically unavailable internationally. When rules and practices of PSI re-use are not clear or differ in different countries, unlikely companies would invest in products requiring PSI cross-border exploitation because of such legal uncertainty.
This means that probably it is better to avoid proliferation of licenses. If PSB use
different licenses, in the macro scale and over the long run, people suffer from so many needlessly different rules governing so many different resources

In particular, the real “open” licenses are limited: CC Attribution and Attribution-Share Alike among the CC licenses. Other licenses (are generally called “open”, but) contain conditions that limit the freedom of re-use and more broadly speaking, freedom standards. 
In order to ensure the harmonization at the international level and to enhance re-use, the recommendation is that government agencies try to maximize user-friendliness and learn the potential and difficulty of open data first, and only after that, consider non-open options, if they want to accept the prospect of less use
.

ii. Interoperability

This work has already mentioned that technical interoperability is a key element for ensuring PSI access and re-use. Whenever customized licenses are introduced and used, developers have to take into account the machine-readable version, and thus either opt for the technical form expressed in the standards of the web RDF/XML, or develop their own. Additionally, the use of a particular technical standard in the law could have the effect of blocking the use of subsequent more advanced standards. 

Besides technical interoperability, one of the main issues re-users may face is due to the bottlenecks created by non-interoperable licenses. When PSI is protected, it may still be available for re-users under licensing terms
. Within this framework, data sets of one kind licensed under a specific license may be mixed, matched and combined with datasets of different kind licensed under a different license. Re-use which is allowed under the license for data sets of the first kind cannot be remixed with data sets of the second kind, unless the licensing conditions totally overlap. The same applies to cross-border services. A way out is the creation of a single set of cross –sectoral and regional licensing terms.

In other words, mash up can be impeded because of the fact that data are licensed under different conditions or because they are licensed via different kinds of licenses that seems to provide the same conditions, but only at a first glance. Incompatibility between open licenses is the main risk to be addressed by drafters. In order to minimize risks of incompatibility with PSI licensed under different sets of open licenses, some customized licenses contain a compatibility clause. Still, incompatibility problems may arise as these licenses do not have a compatibility clause with other licenses which terms are very close, but formally different, preventing interoperability and aggregation with datasets of other jurisdictions
.

A special case of such an interoperability issue concerns the choice between commercial and non-commercial licenses
. The idea of using a non-commercial license for PSI rules out the possibility of authorizing commercial re-use of the same and can be explained as follows:  public money has been spent on the creation, collection, maintenance of these data sets, then, it is fine if this PSI is disseminated to enable study, research, entertainment. However, it would not be suitable that PSI generated with taxpayers’ money is appropriated by profit-making entities to build on it a proprietary product and service and sell goods and services based on it. This argument is plausible at first glance, but it is probably misleading. In fact, it is essential to refer to the chain of authorizations. No-profit institutions, like Wikipedia contribute to the dissemination of knowledge in a very successful way, and they do so because the content they make available is accessible downstream without restriction as to the commercial or non-commercial nature of re-use. In order to implement all this, Wikipedia needs to make sure that the content it incorporates is free to begin with, content licensed under non-commercial conditions is access-restricted, no matter for which purpose the re-use would occur
. “Therefore, if consideration is not confined to the first re-users but also to the subsequent ones, it can clearly be seen that in this specific case, NC licenses can end up greatly restricting dissemination”
. As an additional remark, once the costs to generate, collect and maintain PSI are incurred, nothing is taken away from the public, because it does not make any difference whether the re-users makes a profit from re-use. It may be possible that re-users combine publicly funded PSI with proprietary content and obtain a dominant position on the market because of the combination of these two complementary items. This would not seem against the public interest, because according to economists, there would be an incentive for new entrants to create and offer competitive complementary data sets, while PSI is made available to all comers, without exclusivity. This is suggesting that exclusivity may be harmful, but not non-commercial clauses. Besides, antitrust rules could apply to limit the abuses of dominant positions, if any. 
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� Program and other relevant reading material is available on the official WIPO website at � HYPERLINK "https://www.wipo.int/meetings/en/details.jsp?meeting_id=52886" �https://www.wipo.int/meetings/en/details.jsp?meeting_id=52886� 


� Among others see G. Aichholzer – H. Burkert (eds.), Public Sector Information in the Digital Age. Between Markets, Public Management and Citizens’ Rights, EE, Cheltenham, 2004; P. Uhlir, Policy Guidelines for the Development and Promotion of Governmental Public Domain Information, UNESCO, Paris, 2004; Id., The Socioeconomic Effects of Public Sector Information on Digital Networks: Toward a Better Understanding of Different Access and Reuse Policies, Workshop Summary, US National Committee CODATA, in cooperation with OECD, 2009; N. Huijboom – T. van den Broek, Open data: An International Comparison of Strategies, in European Journal of ePractice 2011, available at � HYPERLINK "http://unpan1.un.org/intradoc/groups/public/documents/UN-DPADM/UNPAN046727.pdf" �http://unpan1.un.org/intradoc/groups/public/documents/UN-DPADM/UNPAN046727.pdf�  


� An evidence would be the shift from Directive 2003/98/EC of the European Parliament and of the Council of November 2003 on the re-use of public sector information (imposing fees for re-use with a ceiling and not referring to liceses conditions); Directive 2013/37/EU of the European Parliament and of the Council of 26 June 2013 amending Directive 2003/98/EC on the re-use of public sector information (imposing the marginal cost as a general fee, with some exceptions only); and the revised Directive 2019/EU on PSI and Open Data (imposing a free re-use and no licensing conditions unless they are necessary).    


� Some tips on the PSI framework in Argentina and Russia were part of the presentations of the International Conference for LDCs and Developing Countries on Copyright and Management of PSI, organized by WIPO in collaboration with KECOBO and held in Nairobi on June 14th 2019. The video-recorded short presentations are available on the official WIPO webpage at � HYPERLINK "https://www.wipo.int/meetings/fr/details.jsp?meeting_id=52886" �https://www.wipo.int/meetings/fr/details.jsp?meeting_id=52886� At this link it is also possible to find a short video-recorded presentation on Japan’s best practices related to PSI licencing. 


� However, the decision on whether or not their data has to be made available for re-use is covered by different national or European rules. 


� Convention of Aarhus. United Nations Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters done at Aarhus, Denmark, on 25 June 1998.


� � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007L0002:EN:NOT" \t "_blank" �Directive 2007/2/EC of the European Parliament and of the Council of 14 March 2007 establishing an Infrastructure for Spatial Information in the European Community (INSPIRE)� 14.03.2007. http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32007L0002&from=EN


� J. Gray – H. Darbishire, Beyond Access: Open Government Data & the Right to (Re) Use Public Information, in Access Info Europe and Open Knowledge, 2011, available at � HYPERLINK "http://www.access-info.org/wp-content/uploads/Beyond_Access_7_Janyuary_2011_web.pdf" �http://www.access-info.org/wp-content/uploads/Beyond_Access_7_Janyuary_2011_web.pdf�. 


� M. Ricolfi, Public Sector Information, Intellectual Property Data and Developing Countries, in G. Ghidini – R. Peritz - M. RIcolfi, TRIPs and Developing Countries. Towards a new IP World Order?, cit., 302ff.. The quotation continues as such: “Once concerns about formats and interoperability are dealt with, data should be made available without worrying too much about their presentation. After all, governments are not in the business of providing admirable portals; their mission in this connection consists in giving back to taxpayers the data which they collected, generated and stored away with taxpayers’ money”.


� Recital 24 of Directive 2013/37/EU and Recital 39 of the Open Data and PSI Directive approved on the 6th of June. 


� F. Morando – R. Iemma – S. Basso, Is There Such a Thing as Free Government Data?, in Internet Policy Review 2013, available at � HYPERLINK "https://iris.polito.it/retrieve/handle/11583/2519717/61399/MorandoEtAl2013-Internet_Policy_Review-Is_there_such_a_thing_as_free_government_data.pdf" �https://iris.polito.it/retrieve/handle/11583/2519717/61399/MorandoEtAl2013-Internet_Policy_Review-Is_there_such_a_thing_as_free_government_data.pdf� 


� This solution was recommended by the EU high level group on the Digital Libraries report, Digital Libraries: Recommendations and Challenges for the Future, 2009, � HYPERLINK "http://www.ifrro.org/sites/default/files/hlg_ppp_final_report_2009.pdf" �http://www.ifrro.org/sites/default/files/hlg_ppp_final_report_2009.pdf� 


� S. Dussolier, Scoping Study on Copyright and Related Rights and the Public Domain, Report commissioned by WIPO, 2010,  � HYPERLINK "https://www.wipo.int/publications/en/details.jsp?id=4143&plang=EN" �https://www.wipo.int/publications/en/details.jsp?id=4143&plang=EN� 


� K. Crews – M. Dulong, Public Sector Information: Survey on Copyright and Other Legal Provisions, A Report for WIPO Internal Use, unpublished, 2016. 


� Bangui Agreement on the Creation of an African Intellectual Property Organization, Article 7 (revised 24 February 1999), available at � HYPERLINK "http://www.wipo.int/wipolex/en/other_treaties/text.jsp?file_id=181151" �http://www.wipo.int/wipolex/en/other_treaties/text.jsp?file_id=181151�. 


� This theme is afforded by M. Ricolfi – M. van Eechoud – F. Morando, The Licensing of Public Sector Information, LAPSI Position Paper n. 3, � HYPERLINK "https://www.researchgate.net/publication/256047535_LAPSI_Position_Paper_No_3_The_'Licensing'_of_Public_Sector_Information/download" �https://www.researchgate.net/publication/256047535_LAPSI_Position_Paper_No_3_The_'Licensing'_of_Public_Sector_Information/download� 


� There is a distinction between works created by a PSB and copyrights that the government may receive from others. Both categories of PSI may be hosted on portals and the use may be conditioned by a copyright license, even if it is not strictly necessary from a copyright law perspective as PSI may already be exempted from copyright protection, will be useful to clarify which rights are available to the public on a diversity of PSI. Some PSI may be available under copyright law and copyright license, but not to third-party PSI. Before releasing PSI on the portal, governments will be mindful that not all PSI was produced by government civil servants, agents, or under work-for-hire conditions. 





� Including the Netherlands, Belgium, Spain, Germany, Australia, Israel and the USA.


� For instance WIPO uses CC licences for documents made available to the public. However, the Organization in order to remain super partes, adapted CC licences and avoided to use any of these adopted by the different jurisdicitons. See. R. Xalabarder, Licencing PSI, Presentation at the International Conference for LDCs and Developing Countries on Copyright and Management of PSI, organized by WIPO in collaboration with KECOBO and held in Nairobi on June 14th 2019, available on the official WIPO webpage at � HYPERLINK "https://www.wipo.int/meetings/fr/details.jsp?meeting_id=52886" �https://www.wipo.int/meetings/fr/details.jsp?meeting_id=52886�


� You can see how bad it could become by looking at Open Source Initiative's list of open licenses: � HYPERLINK "https://opensource.org/licenses/category" \t "_blank" �https://opensource.org/licenses/category�. Noticing the similar possibility creeping in to the field of open data, the Advisory Council at Open Definition started examining if any newly proposed open license bring new benefits exceeding the potential harms it brings by license proliferation. That is one of conditions to be met for a license�to be approved by the Council.


� The author of this report thanks Tomoaki Watanabe, CC leader Japan, who suggested the arguments in the underlined paragraph. 


� For a set of complete guidelines: M. Dulong – P. Tziavos, and C. Artusio - J. Ellis - M. Ricolfi - C. Sappa - T. Vollmer - A. Tarkovski, Licencing Guidelines, LAPSI 2.0 Policy Recommendation, � HYPERLINK "https://cordis.europa.eu/docs/projects/cnect/1/325171/080/deliverables/001-D52LicensingGuidelinesPOAres2014499090.pdf" �https://cordis.europa.eu/docs/projects/cnect/1/325171/080/deliverables/001-D52LicensingGuidelinesPOAres2014499090.pdf� 


� As an example CC Attribution and ODC Attribution are very similar licenses, but they are not�compatible. Re-users would not be able to combine two data sets with those two�licenses, because they cannot really compare and figure out how to comply�both licenses easily. Other examples are contained in K. Crews – M. Dulong, Public Sector Information: Survey on Copyright and Other Legal Provisions, cit..


� This paragraph is afforded by M. Ricolfi, Public Sector Information, Intellectual Property Data and Developing Countries, cit. 


� As an example, reproduction of Italian cultural goods have not been available for a very long time because of restrictions deriving from rules on cultural goods (in addition to copyright, if any). These rules have been recently modified, but are still imposing some restrictions (more limited than the former ones). See C. Sappa, Italy and France Best Practices, Presentation at the International Conference for LDCs and Developing Countries on Copyright and Management of PSI, organized by WIPO in collaboration with KECOBO and held in Nairobi on June 14th 2019, available on the official WIPO webpage at � HYPERLINK "https://www.wipo.int/meetings/fr/details.jsp?meeting_id=52886" �https://www.wipo.int/meetings/fr/details.jsp?meeting_id=52886� 


� M. Ricolfi, Public Sector Information, Intellectual Property Data and Developing Countries, cit.
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