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· Ladies and Gentlemen, I have been asked to provide an economic perspective on the evolving relationship between copyright and competition. 

· Economic theory and analysis has increasingly moved center-stage in antitrust court decisions and policy formulations. 

· Yet, when it comes to copyright and competition (in particular in the new Internet context), this is still a relatively recent topic with less attention. 
· The few exceptions are the case of software with major antitrust decisions taking place in the European Union and the United States (bundling of software) or in the case of access of mobile operators to broadcasting rights for sports events. 
· Let me make a few remarks to frame the debate you will be having and provide a useful economic backdrop for the remaining sessions. 

· In doing this I have decided to be a bit broader than just on competition in the field of content licensing. I believe that in the new Internet environment the issue of competition versus copyright is broader. 
· Invariably this analysis does not necessarily apply to all forms of content treated here today. 
· Also these are personal remarks which do not necessarily reflect the views of the WIPO.
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· I will not hide from you that economists are necessarily focusing on the tensions between these two necessary policy levers and objectives.
· On the one hand, copyright is seen as necessary ingredient to stimulate creativity. On the other hand, copyright by definition also means exclusivity (and problematically territoriality due to legal regimes) which can become a strain on competition.
· In parallel, there is a recognition among economists (and most likely everybody else) that copyrights alone might not create optimal incentives and economic rewards for creators. Given the multiplicity of rights holders, there is a need for mechanisms and institutions to create efficient markets, hence to reduce transaction costs (search, bargaining, and other transactions costs) and to intermediate between creators and licensees. At their best, collecting societies can play an important role in this respect.
· Also this dichotomy is not as black and white as posited on above. Under certain circumstances, economists have started to see intellectual property (and thus copyrights) as a potentially pro-competitive element – facilitating new entrants competing with incumbents through access to finance, for example, or by protecting inventions of smaller start-ups.
· But let me focus on the anticompetitive effects in this talk. 
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· Economists have a model of perfect competition in mind which is a useful starting point for our debate as well. 
· In this model, there is a limitless number of providers, zero entry and exit barriers, no switching cots, the possibility for international arbitrage, and other circumstances which are satisfied. 
· Economists are aware that these conditions are hardly ever satisfied in practice – in particular not in the case of cultural products – and, in fact, we might be quite happy about the uniqueness and thus heterogeneity of this particular product category. 
· Recognizing that the above perfect competition model is hard to approximate in reality, greater importance has been lend to the concept of the contestability of markets and its role in preventing anti-competitive effects. Under this principle, it is important that existing market power of incumbents is disciplined by the possibility for new entrants to emerge and compete.
· In the context of today’s discussion this notion of contestability of markets, linked to low transaction and switching costs (and avoidance of lock-in) and favoring competition is of importance.
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· To start with, it is useful to assess the copyright versus competition issues as they are understood in the non-Internet context. 
· The traditional context in which this copyright versus competition is fundamentally different from an online environment.
· Different distribution channels for different content industries with very different underlying economics. 
· Retailers and other distributors with generally lower market power (except in some cases of broadcast markets). 
· Passive users and generally a lesser ability to obtain content for free on a large scale via unauthorized means. 
· On the whole, this analysis was more focused on the dominance of the rights holder and the effects of the refusal to license content. This situation led to the assessment of the impact of control – potentially resulting in price and non-price concessions towards rights holders. 

· See the slide.

· Attention has also been paid to “process” issues, for instance, the fact that in some countries collective rights managements organisations are a de facto monopoly with potential implications for competition and – again – having potential price and non-price effects.
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· Moving forward to the digital environment of today, two questions have to be asked. 
· I) Rising to the occasion: How successful have markets and competition been in the creation of efficient digital content markets? 
· II) Copyright versus competition: How do aforementioned competition issues behave in this new ‚digital environment‘? 

Ultimately the question is whether the dominance of certain players prevents new products/ services from arising for which there is consumer demand.
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· To start with the first question: What has been the progress so far? The above slide shows the share of certain forms of content sold online (online revenue share as part of total revenue) as well as the growth of absolute online revenues in the respective sectors.
· It is fair to point out that great progress has been made in the last years with respect to selling content online, in particular in the area of games (of which lots of them are now “born digital”) and music. The market itself and the available online storefronts are growing exponentially – albeit in some cases from an admittedly low base. 
· Still, ten or more years ago nobody really imagined the complexity of putting these online distribution and business models together. The fact that fundamentally all content industries had different underlying economics with different distribution strategies and different rights clearance processes did not accelerate progress.
· Roadblocks have been: the legitimate fear of online piracy, technological issues, and – amongst others - the difficulty of agreement on adequate revenue sharing and business models. The respective rights negotiations – which are important to respect the rights of content owners - have also been, and continue to be, burdensome and very time-consuming.
· From a consumer perspective there is still very little choice when it comes to purchasing online content, in particular in areas such as film or books but even in the area of music if one ventures out of the classic OECD markets. 
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· Accessing popular movie or audiovisual content over popular download services from outside the United States or some other key high-income markets is still largely impossible. Few or no credible international providers exist which can offer similar types of content across various countries – let alone if one talks about content catalogues which cover various countries (US but also Indian movies).  
· All in all, the so-called long tail on the Internet is admittedly still extremely short. Accessing diverse and rich international content over online platforms is still difficult as - despite the global nature of the Internet - online offerings are segmented along national boundaries. 
· There is also increasingly the danger of having different online “content enclaves” – with select content being tied to particular hardware, online platforms or particular publishers – rather than having deep and rich online content catalogues featuring long-tail type, international content. 

· This is a pity from an economic but also from a quality/diversity cultural policy point of view.
· More efficiency in the market for securing content rights (and decreased transaction costs) might be needed to create efficient online markets. 
· From an economic perspective, both the transparency and the efficiency of operations of collective rights management need improvement. 
· But this is not the whole story, as different forms of content rely on different types of rights management and negotiations (i.e. collective rights management is mostly of importance for texts and music).
· Let me conclude by showing two slides on how from an economic perspective the relationship between copyright and competition might have evolved in the online context.
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· Any serious assessment of competition has to realize the more complex multi-platform situation we are in today, with the ensuing consequences for competition and the ability to extract rents from a potential copyright monopoly.
· To begin with, offline purchases of physical carrier media still make up for a dominant share of content sales. There are interactions between the offline and online distribution models. Selling more online might undermine price and distribution control offline, for example. So any test for anti-competitive conduct must assess whether actions are relevant for preserving offline revenues, for instance.
· Second, there are multiple competitive pressures in the online context. Different media and content forms increasingly compete – sometimes on the same platform - for the same user attention (e.g. time spent on social networks versus time spent watching a movie, time spent playing online games cutting into time spent using other forms of entertainment). Most Internet intermediaries do not make such a systematic difference between different forms of content. Identifying the “relevant market” with respect to competition concerns becomes harder. Moreover, there are amazingly different business models that now potentially compete for the same content (as opposed to just a few in the previous setting): pay-per-item models, subscription services, free legal streaming and other Internet-based schemes, and others. Do which extent does advertising-based music streaming services, for instance, compete against pay-per-track music download services? 
· Finally, any commercial content offer always compete against unauthorized, free downloading which arguably puts some downward pressure on the ability to abuse monopoly positions conferred by copyright. 

· In this context, it is noteworthy that broadly speaking prices for different forms of content access online are usually significantly lower than prices of traditional media content forms (CDs, DVDs, etc.) and that flexibility is increased (buy one song rather than full album, rent a video for 24 hours rather than purchasing the DVD) – while sometimes user rights (the license agreement) can be more restrictive. 
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· In the new Internet context, different media forms are increasingly available via similar or the same distribution platforms. 
· We are looking at a transformed digital content value and distribution chain with content creation, management, the raise of new important infomediaries (providing DRM, payment, codecs and other services) and online platforms and, finally, hardware devices to access consumer content. As new revenue sharing and access models are developing, market power is potentially shifting along the value chain.

· Not everything is different as compared to the offline context and ensuing aforementioned favorable bargaining positions (slide 4): Rights holders still exercise distribution and price control, but these are clearly impacted by new distribution models and certainly also the interest to lure consumers to legal content offerings.
· In terms of commercial offerings market segmentation and price discrimination are still pursued online. Internet protocol-based geo-localisation and DRM enable this form of national segmentation and price discrimination online, also cementing offline business models (nationally different release windows, etc.). 
· There are still also efforts to prevent the ability to compete and bundling/tying arrangements. 

· But beyond this, a new sort of competitive environment has emerged with certain hardware producers, online Intermediaries or others having significant cloud in the content value and distribution chain. 
· Often particular content is now tied to particular platforms or devices (i.e. a new form of vertical integration with games tied to certain consoles, music tied to certain online platforms and/or MP3 players, online news content tied to certain tablets, user-created content tied to certain sharing platforms), and in the face of lacking (commercial) interoperability and “lock-in” third parties or new entrants cannot compete.

· There are also significant entry barriers in the downstream market which prevent new entrants from surfacing, thus posing issues for market contestability. The high transaction costs in securing content rights, the inability to compete across borders due to territoriality issues, all can potentially translate into high entry barriers. While even large players (with significant resources and time) struggle to go through the necessary rights clearance needed to set up national or even international download services – including in more difficult cases such as orphan works –, smaller players or new entrants will find this to be an insurmountable entry barrier. It is noteworthy however that companies which are first in the market and first to negotiate rights might also significantly lower transactions costs for those that follow.
· It is currently unclear who is extracting most value from commercial digital content transactions and where the bargaining power lies: With the artists/content industry, infrastructure providers (the pipes), online intermediaries (search engines, social networks, etc.) or device manufacturers with tied content offerings? 
· Another interesting question is:  What is the essential facility in this form of market structure? 
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· In sum, there are a significant number of constants in the copyright versus competition assessment but also a signicitant shift in preoccupations 

· To conclude, the effects of this new competitive set-up on creative supply and thus the long-term sustainability of this new digital ecosystem and related content supply have hardly been assessed from a solid empirical point of view. For instance, will new access models and revenue sharing practices provide sufficient incentives to create content products which need a significant up-front financial investment?
· I look forward to the discussion.
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