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This present document contains the updated information provided by the United States
of America on July 11, 2003, with regard to implementation provisions as contained in the
Annex of the Survey on Implementation Provisions of the WCT and the WPPT (document
SCCR/9/6).

UNITED STATES OF AMERICA
(Law Reviewed: 17 USC 101 et seq., as amended up to, and including December 4, 2002)

1.

WCT provisions

1.1 Does the scope of copyright protection in the Law extend only to expressions, and not
to ideas, procedures, methods of operation or mathematical concepts?

“Section 102. - Subject Matter of Copyright: In General
“[…]
“(b) In no case does copyright protection for an original work of authorship extend to
any idea, procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or
embodied in such work.
“[…]”

1.2

Are computer programs protected in the Law as literary works?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
‘Literary works’ are works, other than audiovisual works, expressed in words,
numbers, or other verbal or numerical symbols or indicia, regardless of the nature
of the material objects, such as books, periodicals, manuscripts, phonorecords,
film, tapes, disks, or cards, in which they are embodied.
[…]
A ‘computer program’ is a set of statements or instructions to be used directly or
indirectly in a computer in order to bring about a certain result.
[…]”
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“Section 102. - Subject Matter of Copyright: In General
“(a) Copyright protection subsists, in accordance with this title, in original works of
authorship fixed in any tangible medium of expression, now known or later developed,
from which they can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device. Works of authorship include the
following categories:
(1)

literary works...

[…]”
Legislative History:
[“The term ‘literary works’ does not connote any criterion of literary merit or qualitative
value: it includes catalogs, directories, and similar factual, reference, or instructional
works and compilations of data. It also includes computer data bases, and computer
programs to the extent that they incorporate authorship in the programmer’s expression
of original ideas, as distinguished from the ideas themselves.”
Report of the House of Representatives 94-1476 at p. 54 (94th Congress, 2d Session).]

1.3 Are compilations of data or other material, in any form, which by reason of the selection
or arrangement of their contents constitute intellectual creations, protected in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
A ‘compilation’ is a work formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or arranged in such a way that
the resulting work as a whole constitutes an original work of authorship. The
term ‘compilation’ includes collective works.
[…]”

“Section 103. - Subject matter of Copyright: Compilations and derivative
works
“(a) The subject matter of copyright as specified by section 102 includes compilations
and derivative works, but protection for a work employing preexisting material in which
copyright subsists does not extend to any part of the work in which such material has
been used unlawfully.
“(b) The copyright in a compilation or derivative work extends only to the material
contributed by the author of such work, as distinguished from the preexisting material
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employed in the work, and does not imply any exclusive right in the preexisting
material. The copyright in such work is independent of, and does not affect or enlarge
the scope, duration, ownership, or subsistence of, any copyright protection in the
preexisting material.”
Please see the legislative history cited in section 1.2, above.

1.4

Is there a right of distribution in the Law?
“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
[…]
(3) to distribute copies or phonorecords of the copyrighted work to the public by sale
or other transfer of ownership, or by rental, lease, or lending;
[…]”

1.5

Is there a right of rental in the Law, and if so, to which works does it apply?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
‘Copies’ are material objects, other than phonorecords, in which a work is fixed
by any method now known or later developed, and from which the work can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘copies’ includes the material object, other than
a phonorecord, in which the work is first fixed.
[…]
‘Phonorecords’ are material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any
method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘phonorecords’ includes the material object in
which the sounds are first fixed.
[…]”
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“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
[…]
(3) to distribute copies or phonorecords of the copyrighted work to the public
by sale or other transfer of ownership, or by rental, lease, or lending;
[…]”

“Section 109. -Limitations on exclusive rights: Effect of transfer of particular
copy or phonorecord
“(a) Notwithstanding the provisions of section 106(3), the owner of a particular
copy or phonorecord lawfully made under this title, or any person authorized by
such owner, is entitled, without the authority of the copyright owner, to sell or
otherwise dispose of the possession of that copy or phonorecord. Notwithstanding
the preceding sentence, copies or phonorecords of works subject to restored
copyright under section 104A that are manufactured before the date of restoration
of copyright or, with respect to reliance parties, before publication or service of
notice under section 104A(e), may be sold or otherwise disposed of without the
authorization of the owner of the restored copyright for purposes of direct or
indirect commercial advantage only during the 12-month period beginning on:
(1) the date of the publication in the Federal Register of the notice of intent
filed with the Copyright Office under section 104A(d)(2)(A), or
(2) the date of the receipt of actual notice served under 104A(d)(2)(B),
whichever occurs first.
“(b)(1)(A) Notwithstanding the provisions of subsection (a), unless authorized by
the owners of copyright in the sound recording or the owner of copyright in a
computer program (including any tape, disk, or other medium embodying such
program), and in the case of a sound recording in the musical works embodied
therein, neither the owner of a particular phonorecord nor any person in possession
of a particular copy of a computer program (including any tape, disk, or other
medium embodying such program), may, for the purposes of direct or indirect
commercial advantage, dispose of, or authorize the disposal of, the possession of
that phonorecord or computer program (including any tape, disk, or other medium
embodying such program) by rental, lease, or lending, or by any other act or
practice in the nature of rental, lease, or lending. Nothing in the preceding
sentence shall apply to the rental, lease, or lending of a phonorecord for nonprofit
purposes by a nonprofit library or nonprofit educational institution. The transfer of
possession of a lawfully made copy of a computer program by a nonprofit
educational institution to another nonprofit educational institution or to faculty,
staff, and students does not constitute rental, lease, or lending for direct or indirect
commercial purposes under this subsection.
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(B)

This subsection does not apply to:
(i) a computer program which is embodied in a machine or product and
which cannot be copied during the ordinary operation or use of the
machine or product; or
(ii) a computer program embodied in or used in conjunction with a
limited purpose computer that is designed for playing video games and
may be designed for other purposes.

(C) Nothing in this subsection affects any provision of Chapter 9 of this
title.
(2)(A) Nothing in this subsection shall apply to the lending of a computer
program for nonprofit purposes by a nonprofit library, if each copy of a
computer program which is lent by such library has affixed to the packaging
containing the program a warning of copyright in accordance with
requirements that the Register of Copyrights shall prescribe by regulation.
[…]”

1.6

Is there a right of communication to the public in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
To perform or display a work ‘‘publicly’’ means:
(1) to perform or display it at a place open to the public or at any place
where a substantial number of persons outside of a normal circle of a family
and its social acquaintances is gathered; or
(2) to transmit or otherwise communicate a performance or display of the
work to a place specified by clause (1) or to the public, by means of any
device or process, whether the members of the public capable of receiving
the performance or display receive it in the same place or in separate places
and at the same time or at different times.
[…]”
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“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
(1)

to reproduce the copyrighted work in copies or phonorecords;

[…]
(3) to distribute copies or phonorecords of the copyrighted work to the
public by sale or other transfer of ownership, or by rental, lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform the
copyrighted work publicly;
(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the individual
images of a motion picture or other audiovisual work, to display the copyrighted
work publicly; and
(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of a digital audio transmission.”

1.7 Is a right of making available to the public of works in such a way that members of the
public might access these works from a place and at a time individually chosen by them,
contained in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
To perform or display a work ‘publicly’ means:
(1) to perform or display it at a place open to the public or at any place
where a substantial number of persons outside of a normal circle of a family
and its social acquaintances is gathered; or
(2) to transmit or otherwise communicate a performance or display of the
work to a place specified by clause (1) or to the public, by means of any
device or process, whether the members of the public capable of receiving
the performance or display receive it in the same place or in separate places
and at the same time or at different times.
[…]”
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“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
[…]
(4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform the
copyrighted work publicly;
(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the individual
images of a motion picture or other audiovisual work, to display the copyrighted
work publicly; and
(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of a digital audio transmission.”

1.8 Are photographic works given the same duration of protection as other works in the
Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
‘Pictorial, graphic, and sculptural works’ include two-dimensional and threedimensional works of fine, graphic, and applied art, photographs, prints and art
reproductions, maps, globes, charts, diagrams, models, and technical drawings,
including architectural plans. …
[…]”

“Section 102. - Subject matter of copyright: In general
“(a) Copyright protection subsists, in accordance with this title, in original works
of authorship fixed in any tangible medium of expression, now known or later
developed, from which they can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device. Works of
authorship include the following categories:
[…]
(5)
[…]”

pictorial, graphic, and sculptural works;
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“Section 302. - Duration of Copyright: Works created on or after January 1, 1978
“(a) In General:
Copyright in a work created on or after January 1, 1978, subsists from its creation and,
except as provided by the following subsections, endures for a term consisting of the
life of the author and 70 years after the author’s death.
“[…]”

1.9

What is the effective time-frame for application of the rights in the Law?
“Berne Convention criteria
“Section 104. - Subject Matter Of Copyright: National Origin
“(a) Unpublished Works:
The works specified by sections 102 and 103, while unpublished, are subject to
protection under this title without regard to the nationality or domicile of the
author.
“(b) Published Works.
The works specified by sections 102 and 103, when published, are subject to
protection under this title if:
(1) on the date of first publication, one or more of the authors is a national
or domiciliary of the United States, or is a national, domiciliary, or
sovereign authority a treaty party, or is a stateless person, wherever that
person may be domiciled; or
(2) the work is first published in the United States or in a foreign nation
that, on the date of first publication, is a treaty party; or
(3)

the work is a sound recording that was first fixed in a treaty party; or

(4) the work is a pictorial, graphic, or sculptural work that is incorporated
in a building or other structure, or an architectural work that is embodied in
a building and the building or structure is located in the United States or a
treaty party; or
(5) the work is first published by the United Nations or any of its
specialized agencies, or by the Organization of American States; or
(6) the work comes within the scope of a Presidential proclamation.
Whenever the President finds that a particular foreign nation extends, to
works by authors who are nationals or domiciliaries of the United States or
to works that are first published in the United States, copyright protection on
substantially the same basis as that on which the foreign nation extends
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protection to works of its own nationals and domiciliaries and works first
published in that nation, the President may by proclamation extend
protection under this title to works of which one or more of the authors is,
on the date of first publication, a national, domiciliary, or sovereign
authority of that nation, or which was first published in that nation. The
President may revise, suspend, or revoke any such proclamation or impose
any conditions or limitations on protection under a proclamation.
For purposes of paragraph (2), a work that is published in the United States or a
treaty party within 30 days after publication in a foreign nation that is not a treaty
party shall be considered to be first published in the United States or such treaty
party, as the case may be.
“(c) Effect of Berne Convention:
No right or interest in a work eligible for protection under this title may be
claimed by virtue of, or in reliance upon, the provisions of the Berne
Convention, or the adherence of the United States thereto. Any rights in a
work eligible for protection under this title that derive from this title, other
Federal or State statutes, or the common law, shall not be expanded or
reduced by virtue of, or in reliance upon, the provisions of the Berne
Convention, or the adherence of the United States thereto.
“(d) Effect of Phonograms Treaties:
Notwithstanding the provisions of subsection (b), no works other than sound
recordings shall be eligible for protection under this title solely by virtue of
the adherence of the United States to the Geneva Phonograms Convention
or the WIPO Performances and Phonograms Treaty.

“104A. - Copyright In Restored Works
“(a) Automatic Protection and Term:
(1)

Term:
(A) Copyright subsists, in accordance with this section, in restored works,
and vests automatically on the date of restoration.
(B) Any work in which copyright is restored under this section shall
subsist for the remainder of the term of copyright that the work would have
otherwise been granted in the United States if the work never entered the
public domain in the United States.

(2)

Exception:
Any work in which the copyright was ever owned or administered by the
Alien Property Custodian and in which the restored copyright would be
owned by a government or instrumentality thereof, is not a restored work.
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“(b) Ownership of Restored Copyright.
A restored work vests initially in the author or initial rightholder of the work as
determined by the law of the source country of the work.
“(c) Filing of Notice of Intent to Enforce Restored Copyright Against Reliance Parties.
On or after the date of restoration, any person who owns a copyright in a restored
work or an exclusive right therein may file with the Copyright Office a notice of
intent to enforce that person’s copyright or exclusive right or may serve such a
notice directly on a reliance party. Acceptance of a notice by the Copyright
Office is effective as to any reliance parties but shall not create a presumption of
the validity of any of the facts stated therein. Service on a reliance party is
effective as to that reliance party and any other reliance parties with actual
knowledge of such service and of the contents of that notice.
“(d) Remedies for Infringement of Restored Copyrights.
(1)

Enforcement of copyright in restored works in the absence of a reliance party.
As against any party who is not a reliance party, the remedies provided in
chapter 5 of this title shall be available on or after the date of restoration of a
restored copyright with respect to an act of infringement of the restored
copyright that is commenced on or after the date of restoration.

(2)

Enforcement of copyright in restored works as against reliance parties.
As against a reliance party, except to the extent provided in paragraphs (3)
and (4), the remedies provided in chapter 5 of this title shall be available,
with respect to an act of infringement of a restored copyright, on or after the
date of restoration of the restored copyright if the requirements of either of
the following subparagraphs are met:
(A) (i) The owner of the restored copyright (or such owner’s
agent) or the owner of an exclusive right therein (or such owner’s
agent) files with the Copyright Office, during the 24-month period
beginning on the date of restoration, a notice of intent to enforce the
restored copyright; and
(ii) (I) the act of infringement commenced after the end of
the 12-month period beginning on the date of publication of the
notice in the Federal Register;
(II) the act of infringement commenced before the end
of the 12-month period described in subclause (I) and
continued after the end of that 12-month period, in which
case remedies shall be available only for infringement
occurring after the end of that 12-month period; or
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(III) copies or phonorecords of a work in which copyright
has been restored under this section are made after
publication of the notice of intent in the Federal Register.
(B) (i) The owner of the restored copyright (or such owner’s
agent) or the owner of an exclusive right therein (or such owner’s
agent) serves upon a reliance party a notice of intent to enforce a
restored copyright; and
(ii) (I) the act of infringement commenced after the end of
the 12-month period beginning on the date the notice of intent is
received;
(II) the act of infringement commenced before the end
of the 12-month period described in subclause (I) and
continued after the end of that 12-month period, in which
case remedies shall be available only for the infringement
occurring after the end of that 12-month period; or
(III) copies or phonorecords of a work in which copyright
has been restored under this section are made after receipt
of the notice of intent.
In the event that notice is provided under both subparagraphs (A) and (B), the
12-month period referred to in such subparagraphs shall run from the earlier of
publication or service of notice.
(3)

Existing derivative works.
(A) In the case of a derivative work that is based upon a restored work and
is created:
(i) before the date of the enactment of the Uruguay Round
Agreements Act, if the source country of the restored work is an
eligible country on such date, or
(ii) before the date on which the source country of the restored work
becomes an eligible country, if that country is not an eligible country
on such date of enactment, a reliance party may continue to exploit
that derivative work for the duration of the restored copyright if the
reliance party pays to the owner of the restored copyright reasonable
compensation for conduct which would be subject to a remedy for
infringement but for the provisions of this paragraph.
(B) In the absence of an agreement between the parties, the amount of
such compensation shall be determined by an action in United States district
court, and shall reflect any harm to the actual or potential market for or
value of the restored work from the reliance party’s continued exploitation
of the work, as well as compensation for the relative contributions of
expression of the author of the restored work and the reliance party to the
derivative work.
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(4)

Commencement of infringement for reliance parties.

“For purposes of section 412, in the case of reliance parties, infringement shall be
deemed to have commenced before registration when acts which would have
constituted infringement had the restored work been subject to copyright were
commenced before the date of restoration.
“(e) Notices of Intent To Enforce a Restored Copyright.
(1)

Notices of intent filed with the copyright office.
(A) (i) A notice of intent filed with the Copyright Office to enforce a
restored copyright shall be signed by the owner of the restored
copyright or the owner of an exclusive right therein, who files the
notice under subsection (d)(2)(A)(i) (hereafter in this paragraph
referred to as the ‘‘owner’’), or by the owner’s agent, shall identify the
title of the restored work, and shall include an English translation of
the title and any other alternative titles known to the owner by which
the restored work may be identified, and an address and telephone
number at which the owner may be contacted. If the notice is signed
by an agent, the agency relationship must have been constituted in a
writing signed by the owner before the filing of the notice. The
Copyright Office may specifically require in regulations other
information to be included in the notice, but failure to provide such
other information shall not invalidate the notice or be a basis for
refusal to list the restored work in the Federal Register.
(ii) If a work in which copyright is restored has no formal title, it
shall be described in the notice of intent in detail sufficient to identify
it.
(iii) Minor errors or omissions may be corrected by further notice at
any time after the notice of intent is filed. Notices of corrections for
such minor errors or omissions shall be accepted after the period
established in subsection (d)(2)(A)(i). Notices shall be published in
the Federal Register pursuant to subparagraph (B).
(B)

(i) The Register of Copyrights shall publish in the Federal Register,
commencing not later than 4 months after the date of restoration for a
particular nation and every 4 months thereafter for a period of 2 years,
lists identifying restored works and the ownership thereof if a notice
of intent to enforce a restored copyright has been filed.
(ii) Not less than 1 list containing all notices of intent to enforce
shall be maintained in the Public Information Office of the Copyright
Office and shall be available for public inspection and copying during
regular business ours pursuant to sections 705 and 708.

(C) The Register of Copyrights is authorized to fix reasonable fees based
on the costs of receipt, processing, recording, and publication of notices of
intent to enforce a restored copyright and corrections thereto.
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(D) (i) Not later than 90 days before the date the Agreement on
Trade-Related Aspects of Intellectual Property referred to in section
101(d)(15) of the Uruguay Round Agreements Act enters into force
with respect to the United States, the Copyright Office shall issue and
publish in the Federal Register regulations governing the filing under
this subsection of notices of intent to enforce a restored copyright.
(ii) Such regulations shall permit owners of restored copyrights to
file simultaneously for registration of the restored copyright.
(2)

Notices of intent served on a reliance party.
(A) Notices of intent to enforce a restored copyright may be served on a
reliance party at any time after the date of restoration of the restored
copyright.
(B) Notices of intent to enforce a restored copyright served on a reliance
party shall be signed by the owner or the owner’s agent, shall identify the
restored work and the work in which the restored work is used, if any, in
detail sufficient to identify them, and shall include an English translation of
the title, any other alternative titles known to the owner by which the work
may be identified, the use or uses to which the owner objects, and an
address and telephone number at which the reliance party may contact the
owner. If the notice is signed by an agent, the agency relationship must
have been constituted in writing and signed by the owner before service of
the notice.

(3)

Effect of material false statements.

Any material false statement knowingly made with respect to any restored
copyright identified in any notice of intent shall make void all claims and
assertions made with respect to such restored copyright.
“(f) Immunity From Warranty and Related Liability.
(1) In general. Any person who warrants, promises, or guarantees that a work
does not violate an exclusive right granted in section 106 shall not be liable for
legal, equitable, arbitral, or administrative relief if the warranty, promise, or
guarantee is breached by virtue of the restoration of copyright under this section,
if such warranty, promise, or guarantee is made before January 1, 1995.
(2) Performances. No person shall be required to perform any act if such
performance is made infringing by virtue of the restoration of copyright under the
provisions of this section, if the obligation to perform was undertaken before
January 1, 1995.
“(g) Proclamation of Copyright Restoration. Whenever the President finds that a
particular foreign nation extends, to works by authors who are nationals or domiciliaries
of the United States, restored copyright protection on substantially the same basis as
provided under this section, the President may by proclamation extend restored
protection provided under this section to any
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work:
(1) of which one or more of the authors is, on the date of first publication, a
national, domiciliary, or sovereign authority of that nation; or
(2)

which was first published in that nation.

The President may revise, suspend, or revoke any such proclamation or impose
any conditions or limitations on protection under such a proclamation.
“(h) Definitions. For purposes of this section and section 109(a):
(1) The term ‘‘date of adherence or proclamation’’ means the earlier of the date
on which a foreign nation which, as of the date the WTO Agreement enters into
force with respect to the United States, is not a nation adhering to the Berne
Convention or a WTO member country, becomes:
(A) a nation adhering to the Berne Convention;
(B)

a WTO member country;

(C)

a nation adhering to the WIPO Copyright Treaty;

(D) a nation adhering to the WIPO Performances and Phonograms Treaty;
or
(E)
(2)

subject to a Presidential proclamation under subsection (g).

The ‘‘date of restoration’’ of a restored copyright is:
(A) January 1, 1996, if the source country of the restored work is a nation
adhering to the Berne Convention or a WTO member country on such date,
or
(B) the date of adherence or proclamation, in the case of any other source
country of the restored work.

(3)

The term ‘‘eligible country’’ means a nation, other than the United States,
that –
(A) becomes a WTO member country after the date of the enactment of
the Uruguay Round Agreements Act;
(B) on such date of enactment is, or after such date of enactment becomes,
a nation adhering to the Berne Convention;
(C)

adheres to the WIPO Copyright Treaty;

(D) adheres to the WIPO Performances and Phonograms Treaty; or
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(E) after such date of enactment becomes subject to a proclamation under
subsection (g).
(4)

The term ‘‘reliance party’’ means any person who:
(A) with respect to a particular work, engages in acts, before the source
country of that work becomes an eligible country, which would have
violated section 106 if the restored work had been subject to copyright
protection, and who, after the source country becomes an eligible country,
continues to engage in such acts;
(B) before the source country of a particular work becomes an eligible
country, makes or acquires 1 or more copies or phonorecords of that work;
or
(C) as the result of the sale or other disposition of a derivative work
covered under subsection (d)(3), or significant assets of a person described
in subparagraph (A) or (B), is a successor, assignee, or licensee of that
person.

(5) The term ‘‘restored copyright’’ means copyright in a restored work under
this section.
(6)

The term ‘‘restored work’’ means an original work of authorship that:
(A) is protected under subsection (a);
(B) is not in the public domain in its source country through expiration of
term of protection;
(C)

is in the public domain in the United States due to:
(i) noncompliance with formalities imposed at any time by United
States copyright law, including failure of renewal, lack of proper
notice, or failure to comply with any manufacturing requirements;
(ii) lack of subject matter protection in the case of sound recordings
fixed before February 15, 1972; or
(iii) lack of national eligibility; and

(D) has at least one author or rightholder who was, at the time the work
was created, a national or domiciliary of an eligible country, and if
published, was first published in an eligible country and not published in the
United States during the 30-day period following publication in such
eligible country.
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(7)

The term ‘‘rightholder’’ means the person:
(A) who, with respect to a sound recording, first fixes a sound recording
with authorization, or
(B) who has acquired rights from the person described in
subparagraph (A) by means of any conveyance or by operation of law.

(8)

The ‘‘source country’’ of a restored work is:
(A) a nation other than the United States;
(B)

in the case of an unpublished work:
(i) the eligible country in which the author or rightholder is a
national or domiciliary, or, if a restored work has more than 1 author
or rightholder, of which the majority of foreign authors or rightholders
are nationals or domiciliaries; or
(ii) if the majority of authors or rightholders are not foreign, the
nation other than the United States which has the most significant
contacts with the work; and

(C)

in the case of a published work:
(i)

the eligible country in which the work is first published, or

(ii) if the restored work is published on the same day in 2 or more
eligible countries, the eligible country which has the most significant
contacts with the work.”

2.

WPPT provisions

2.1

Definitions:

2.1.1 Is “performer” or “performers” defined in the Law?
“Performer” is not defined in the Copyright Act. The definition of “perform” is below.
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms
and their variant forms mean the following:
[…]
To “perform” a work means to recite, render, play, dance, or act it, either
directly or by means of any device or process or, in the case of a motion
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picture or other audiovisual work, to show its images in any sequence or to
make the sounds accompanying it audible..
[…]”

2.1.2 Is “phonogram” defined in the Law?
“Phonorecord” and “sound recordings” are the defined terms used in the Copyright Act.
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms
and their variant forms mean the following:
[…]
‘Phonorecords’ are material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any
method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with
the aid of a machine or device. The term ‘phonorecords’ includes the
material object in which the sounds are first fixed.
[…]
‘Sound recordings’ are works that result from the fixation of a series of
musical, spoken, or other sounds, but not including the sounds
accompanying a motion picture or other audiovisual work, regardless of the
nature of the material objects, such as disks, tapes, or other phonorecords, in
which they are embodied.
[…]”

2.1.3 Is “fixation” defined in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms
and their variant forms mean the following:
[…]
A work is ‘fixed’ in a tangible medium of expression when its embodiment
in a copy or phonorecord, by or under the authority of the author, is
sufficiently permanent or stable to permit it to be perceived, reproduced, or
otherwise communicated for a period of more than transitory duration. A
work consisting of sounds, images, or both, that are being transmitted, is
‘fixed’ for purposes of this title if a fixation of the work is being made
simultaneously with its transmission.
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[…]”

2.1.4 Is “producer of a phonogram” defined in the Law?
There is no definition for the term “producer.” Note that a producer is generally an
author or joint author under U.S. copyright law.

2.1.5 Is “publication of a fixed performance or a phonogram” defined in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
‘Publication’ is the distribution of copies or phonorecords of a work to the public
by sale or other transfer of ownership, or by rental, lease, or lending. The offering
to distribute copies or phonorecords to a group of persons for purposes of further
distribution, public performance, or public display, constitutes publication. A
public performance or display of a work does not of itself constitute publication.
[…]”

2.1.6 Is “broadcasting” defined in the Law?
There is no general definition of “broadcasting. Note that broadcasting activities fall
within the definition of public performance or display.
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms
and their variant forms mean the following:
[…]
To perform or display a work ‘‘publicly’’ means:
(1) to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its social
acquaintances is gathered; or
(2) to transmit or otherwise communicate a performance or display of the work
to a place specified by clause (1) or to the public, by means of any device or
process, whether the members of the public capable of receiving the performance
or display receive it in the same place or in separate places and at the same time or
at different times.
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[…]”

2.1.6. Is “communication to the public” defined in the Law?
Communication to the public also falls within the definition of public performance or
display.
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms
and their variant forms mean the following:
[…]
To perform or display a work ‘‘publicly’’ means:
(1) to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normalcircle of a family and its social
acquaintances is gathered; or
(2) to transmit or otherwise communicate a performance or display of the work
to a place specified by clause (1) or to the public, by means of any device or
process, whether the members of the public capable of receiving the performance
or display receive it in the same place or in separate places and at the same time or
at different times.
[…]”

2.2. Is the concept of “national treatment” contained in the Law?
“Section 104. - Subject matter of Copyright: National origin
“(a) Unpublished Works.
The works specified by sections 102 and 103, while unpublished, are subject to
protection under this title without regard to the nationality or domicile of the
author.
“(b) Published Works.
The works specified by sections 102 and 103, when published, are subject to
protection under this title if:
(1) on the date of first publication, one or more of the authors is a national
or domiciliary of the United States, or is a national, domiciliary, or
sovereign authority a treaty party, or is a stateless person, wherever that
person may be domiciled; or
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(2) the work is first published in the United States or in a foreign nation
that, on the date of first publication, is a treaty party; or
(3)

the work is a sound recording that was first fixed in a treaty party; or

(4) the work is a pictorial, graphic, or sculptural work that is incorporated
in a building or other structure, or an architectural work that is embodied in
a building and the building or structure is located in the United States or a
treaty party; or
(5) the work is first published by the United Nations or any of its
specialized agencies, or by the Organization of American States; or
(6) the work comes within the scope of a Presidential proclamation.
Whenever the President finds that a particular foreign nation extends, to
works by authors who are nationals or domiciliaries of the United States or
to works that are first published in the United States, copyright protection on
substantially the same basis as that on which the foreign nation extends
protection to works of its own nationals and domiciliaries and works first
published in that nation, the President may by proclamation extend
protection under this title to works of which one or more of the authors is,
on the date of first publication, a national, domiciliary, or sovereign
authority of that nation, or which was first published in that nation. The
President may revise, suspend, or revoke any such proclamation or impose
any conditions or limitations on protection under a proclamation.
For purposes of paragraph (2), a work that is published in the United States or a
treaty party within 30 days after publication in a foreign nation that is not a treaty
party shall be considered to be first published in the United States or such treaty
party, as the case may be.
“(c) Effect of Berne Convention.
No right or interest in a work eligible for protection under this title may be
claimed by virtue of, or in reliance upon, the provisions of the Berne Convention,
or the adherence of the United States thereto. Any rights in a work eligible for
protection under this title that derive from this title, other Federal or State statutes,
or the common law, shall not be expanded or reduced by virtue of, or in reliance
upon, the provisions of the Berne Convention, or the adherence of the United
States thereto.
“(d) Effect of Phonograms Treaties. –
Notwithstanding the provisions of subsection (b), no works other than sound
recordings shall be eligible for protection under this title solely by virtue of the
adherence of the United States to the Geneva Phonograms Convention or the
WIPO Performances and Phonograms Treaty.”
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2.3. Do performers have moral rights in the Law?
Moral rights are protected in the United States, not under a single law, but through the
exercise of provisions in the Copyright Act, the common law and other federal and state
laws. These various existing U.S. federal and state statutes and decisions together
provide the same protections as the rights of integrity and attribution found in Article
6bis of Berne and Article 5 of the WPPT for both authors and performers. As stated in
the Senate Report on the Berne Convention Implementation Act of 1988, “This existing
U.S. law includes various provisions of the Copyright Act and Lanham Act, various
state statutes, and common law principles such as libel, defamation, misrepresentation,
and unfair competition, which have been applied by courts to redress authors’
invocation of the right to claim authorship or the right to object to distortion.”
S. Rep. 100-352, at 9-10. Such laws and common law principles apply equally to
authors and performers.
2.4. Do performers have economic rights in their unfixed performances, and if so, which
ones?
“Section 1101. - Unauthorized fixation and trafficking in sound recordings and music
videos
“(a) Unauthorized Acts.
Anyone who, without the consent of the performer or performers involved –
(1) fixes the sounds or sounds and images of a live musical performance
in a copy or phonorecord, or reproduces copies or phonorecords of such a
performance from an unauthorized fixation,
(2) transmits or otherwise communicates to the public the sounds or
sounds and images of a live musical performance, or
(3) distributes or offers to distribute, sells or offers to sell, rents or offers
to rent, or traffics in any copy or phonorecord fixed as described in
paragraph (1), regardless of whether the fixations occurred in the United
States, shall be subject to the remedies provided in sections 502 through
505, to the same extent as an infringer of copyright.
“(b) Definition.
As used in this section, the term ‘‘traffic in’’ means transport, transfer, or
otherwise dispose of, to another, as consideration for anything of value, or make
or obtain control of with intent to transport, transfer, or dispose of.
“(c) Applicability.
This section shall apply to any act or acts that occur on or after the date of the
enactment of the Uruguay Round Agreements Act.
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“(d) State Law Not Preempted.
Nothing in this section may be construed to annul or limit any rights or remedies
under the common law or statutes of any State.”

2.5. Do performers have a right of reproduction in the Law?
“Section 1101. - Unauthorized fixation and trafficking in sound recordings and music
videos
“(a) Unauthorized Acts.
Anyone who, without the consent of the performer or performers involved –
(1) fixes the sounds or sounds and images of a live musicalperformance
in a copy or phonorecord, or reproduces copies or phonorecords of such a
performance from an unauthorized fixation,
[…]
shall be subject to the remedies provided in sections 502 through 505, to the same
extent as an infringer of copyright.”

“§ 106. Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title
has the exclusive rights to do and to authorize any of the following:
(1)

to reproduce the copyrighted work in copies or phonorecords;

[…]”

“Section 114. - Scope of exclusive rights in sound recordings
“[…]
“(b) The exclusive right of the owner of copyright in a sound recording under
clause (1) of section 106 is limited to the right to duplicate the sound recording in
the form of phonorecords or copies that directly or indirectly recapture the actual
sounds fixed in the recording. […] The exclusive rights of the owner of
copyright in a sound recording under clauses (1) and (2) of section 106 do not
extend to the making or duplication of another sound recording that consists
entirely of an independent fixation of other sounds, even though such sounds
imitate or simulate those in the copyrighted sound recording. The exclusive rights
of the owner of copyright in a sound recording under clauses (1), (2), and (3) of
section 106 do not apply to sound recordings included in educational television
and radio programs (as defined in section 397 of title 47) distributed or
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transmitted by or through public broadcasting entities (as defined by
section 118(g)): Provided, That copies or phonorecords of said programs are not
commercially distributed by or through public broadcasting entities to the general
public.”

2.6. Do performers have a right of distribution in the Law?
“Section 1101. - Unauthorized fixation and trafficking in sound recordings and music
videos
“(a) Unauthorized Acts.
Anyone who, without the consent of the performer or performers involved –
[…]
(3) distributes or offers to distribute, sells or offers to sell, rents or offers
to rent, or traffics in any copy or phonorecord fixed as described in
paragraph (1), regardless of whether the fixations occurred in the United
States,
shall be subject to the remedies provided in sections 502 through 505, to the
same extent as an infringer of copyright.”

“§ 106. Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title
has the exclusive rights to do and to authorize any of the following:
[…]
(3) to distribute copies or phonorecords of the copyrighted work to
the public by sale or other transfer of ownership, or by rental, lease, or
lending;
[…]”

2.7. Do performers have a right of rental in the Law?
“Section 1101. - Unauthorized fixation and trafficking in sound recordings and music
videos
“(a) Unauthorized Acts.
Anyone who, without the consent of the performer or performers involved –
[…]

SCCR/9/6 Add.1
page 25
(3) distributes or offers to distribute, sells or offers to sell, rents or offers
to rent, or traffics in any copy or phonorecord fixed as described in
paragraph (1), regardless of whether the fixations occurred in the United
States, shall be subject to the remedies provided in sections 502 through
505, to the same extent as an infringer of copyright.”
“§ 106. Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title
has the exclusive rights to do and to authorize any of the following:
[…]
(3) to distribute copies or phonorecords of the copyrighted work to
the public by sale or other transfer of ownership, or by rental, lease, or
lending;
[…]”

2.8. Do performers have a right of making available of fixed performances in the Law?
“§ 106. Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has
the exclusive rights to do and to authorize any of the following:
[…]
(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of a digital audio transmission.”

2.9. Do producers of phonograms (“producers”) have a right of reproduction in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
‘Phonorecords’ are material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any
method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘phonorecords’ includes the material object in
which the sounds are first fixed.
[…]”
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“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
(1)

to reproduce the copyrighted work in copies or phonorecords...

[…]”

“Section 114. - Scope of exclusive rights in sound recordings
“[…]
“(b) The exclusive right of the owner of copyright in a sound recording under
clause (1) of section 106 is limited to the right to duplicate the sound recording in
the form of phonorecords or copies that directly or indirectly recapture the actual
sounds fixed in the recording. The exclusive right of the owner of copyright in a
sound recording under clause (2) of section 106 is limited to the right to prepare a
derivative work in which the actual sounds fixed in the sound recording are
rearranged, remixed, or otherwise altered in sequence or quality. The exclusive
rights of the owner of copyright in a sound recording under clauses (1) and (2) of
section 106 do not extend to the making or duplication of another sound recording
that consists entirely of an independent fixation of other sounds, even though such
sounds imitate or simulate those in the copyrighted sound recording. The
exclusive rights of the owner of copyright in a sound recording under clauses (1),
(2), and (3) of section 106 do not apply to sound recordings included in
educational television and radio programs (as defined in section 397 of title 47)
distributed or transmitted by or through public broadcasting entities (as defined by
section 118(g)): Provided, That copies or phonorecords of said programs are not
commercially distributed by or through public broadcasting entities to the general
public.”

2.10. Do producers have a right of distribution in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
‘Phonorecords’ are material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any
method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘phonorecords’ includes the material object in
which the sounds are first fixed.
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‘Sound Recordings’ are works that result from the fixation of a series of musical,
spoken, or other sounds, but not including the sounds accompanying a motion
picture or other audiovisual work, regardless of the nature of the material objects,
such as disks, tapes, or other phonorecords, in which they are embodied.
[…]”

“Section 102. – Subject matter of copyright: In general
“(a) […]
Works of authorship include the following categories:
[…]
(7)

sound recordings […]”

“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
[…]
(3) to distribute copies or phonorecords of the copyrighted work to the public
by sale or other transfer of ownership, or by rental, lease, or lending;
[…]”

“Section 114. - Scope of exclusive rights in sound recordings
“(b) […] The exclusive rights of the owner of copyright in a sound recording
under clauses (1), (2), and (3) of section 106 do not apply to sound recordings
included in educational television and radio programs (as defined in section 397
of title 47) distributed or transmitted by or through public broadcasting entities (as
defined by section 118(g)): Provided, That copies or phonorecords of said
programs are not commercially distributed by or through public broadcasting
entities to the general public.
[…]”
2.11. Do producers have a right of rental in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
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[…]
‘Phonorecords’ are material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any
method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘phonorecords’ includes the material object in
which the sounds are first fixed.
“Sound Recordings” are works that result from the fixation of a series of musical,
spoken, or other sounds, but not including the sounds accompanying a motion
picture or other audiovisual work, regardless of the nature of the material objects,
such as disks, tapes, or other phonorecords, in which they are embodied.
[…]”

“Section 102. – Subject matter of copyright: In general
“(a) […]
Works of authorship include the following categories:
[…]
(7)

sound recordings […]”

“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
[…]
(3) to distribute copies or phonorecords of the copyrighted work to the public
by sale or other transfer of ownership, or by rental, lease, or lending;
[…]”
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“Section 114. - Scope of exclusive rights in sound recordings
“(b) […]The exclusive rights of the owner of copyright in a sound recording under
clauses (1), (2), and (3) of section 106 do not apply to sound recordings included in
educational television and radio programs (as defined in section 397 of title 47)
distributed or transmitted by or through public broadcasting entities (as defined by
section 118(g)): Provided, That copies or phonorecords of said programs are not
commercially distributed by or through public broadcasting entities to the general
public.”

2.12. Do producers have a right of making available of phonograms in the Law?
“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
To perform or display a work ‘‘publicly’’ means:
(1) to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its social
acquaintances is gathered; or
(2) to transmit or otherwise communicate a performance or display of the work
to a place specified by clause (1) or to the public, by means of any device or
process, whether the members of the public capable of receiving the performance
or display receive it in the same place or in separate places and at the same time or
at different times.
[…]”

“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
[…]
(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of a digital audio transmission.”

2.13. Do producers and/or performers have a right to remuneration for broadcasting and/or
communication to the public of phonograms in the Law?
Producers and performers have an exclusive right to broadcast and/or communicate
phonograms to the public by means of digital audio transmission.
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“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
To perform or display a work ‘‘publicly’’ means:
(1) to perform or display it at a place open to the public or at any place
where a substantial number of persons outside of a normal circle of a family
and its social acquaintances is gathered; or
(2) to transmit or otherwise communicate a performance or display of the
work to a place specified by clause (1) or to the public, by means of any
device or process, whether the members of the public capable of receiving
the performance or display receive it in the same place or in separate places
and at the same time or at different times.
[…]”

“Section 106. - Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
[…]
(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of a digital audio transmission.”

2.14. Are rights in the Law subject to any formalities?
The United States does not require registration or any other formality in order to obtain
copyright protection. The only formality relates solely to United States works and
solely to the ability to bring a lawsuit in a U.S. court. Foreign works are not subject to
this requirement in order to commence litigation. Accordingly, the United States is in
compliance with Article 20 of the WPPT.

“§ 411. Registration and infringement actions
“(a) Except for an action brought for a violation of the rights of the author
under section 106A, and subject to the provisions of subsection (b), no action
for infringement of the copyright in any United States work shall be
instituted until registration of the copyright claim has been made in
accordance with this title. In any case, however, where the deposit,
application, and fee required for registration have been delivered to the
Copyright Office in proper form and registration has been refused, the
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applicant is entitled to institute an action for infringement if notice thereof,
with a copy of the complaint, is served on the Register of Copyrights. The
Register may, at his or her option, become a party to the action with respect
to the issue of registrability of the copyright claim by entering an appearance
within sixty days after such service, but the Register’s failure to become a
party shall not deprive the court of jurisdiction to determine that issue.
“(b) In the case of a work consisting of sounds, images, or both, the first
fixation of which is made simultaneously with itstransmission, the copyright
owner may, either before or after such fixation takes place, institute an action
for infringement under section 501, fully subject to the remedies provided by
sections 502 through 506 and sections 509 and 510, if, in accordance with
requirements that the Register of Copyrights shall prescribe by regulation,
the copyright owner:
(1) serves notice upon the infringer, not less than 48 hours before
such fixation, identifying the work and the specific time and source of
its first transmission, and declaring an intention to secure copyright in
the work; and
(2) makes registration for the work, if required by subsection (a),
within three months after its first transmission.”
(Emphasis added.)

2.15. What is the term of protection for:
2.15.1. Performers?
“Section 302. - Duration of Copyright: Works created on or after January 1, 1978
“(a) In General.
Copyright in a work created on or after January 1, 1978, subsists from its creation
and, except as provided by the following subsections, endures for a term
consisting of the life of the author and 70 years after the author’s death.”
“[…]”

2.15.2. Producers of phonograms?
“Section 302. - Duration of Copyright: Works created on or after January 1, 1978
“(a) In General.
Copyright in a work created on or after January 1, 1978, subsists from its creation
and, except as provided by the following subsections, endures for a term
consisting of the life of the author and 70 years after the author’s death.”
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“[…]”

2.16. What is the effective time-frame for application of rights in the Law?
“Berne Convention criteria.
“Section 104. - Subject Matter Of Copyright: National Origin
“(a) Unpublished Works.
The works specified by sections 102 and 103, while unpublished, are subject to
protection under this title without regard to the nationality or domicile of the
author.
“(b) Published Works.
The works specified by sections 102 and 103, when published, are subject to
protection under this title if:
(1) on the date of first publication, one or more of the authors is a national
or domiciliary of the United States, or is a national, domiciliary, or
sovereign authority a treaty party, or is a stateless person, wherever that
person may be domiciled; or
(2) the work is first published in the United States or in a foreign nation
that, on the date of first publication, is a treaty party; or
(3)

the work is a sound recording that was first fixed in a treaty party; or

(4) the work is a pictorial, graphic, or sculptural work that is incorporated
in a building or other structure, or an architectural work that is embodied in
a building and the building or structure is located in the United States or a
treaty party; or
(5) the work is first published by the United Nations or any of its
specialized agencies, or by the Organization of American States; or
(6) the work comes within the scope of a Presidential proclamation.
Whenever the President finds that a particular foreign nation extends, to
works by authors who are nationals or domiciliaries of the United States or
to works that are first published in the United States, copyright protection on
substantially the same basis as that on which the foreign nation extends
protection to works of its own nationals and domiciliaries and works first
published in that nation, the President may by proclamation extend
protection under this title to works of which one or more of the authors is,
on the date of first publication, a national, domiciliary, or sovereign
authority of that nation, or which was first published in that nation. The
President may revise, suspend, or revoke any such proclamation or impose
any conditions or limitations on protection under a proclamation.
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For purposes of paragraph (2), a work that is published in the United States
or a treaty party within 30 days after publication in a foreign nation that is
not a treaty party shall be considered to be first published in the United
States or such treaty party, as the case may be.
“(c) Effect of Berne Convention.
No right or interest in a work eligible for protection under this title may be
claimed by virtue of, or in reliance upon, the provisions of the Berne Convention,
or the adherence of the United States thereto. Any rights in a work eligible for
protection under this title that derive from this title, other Federal or State statutes,
or the common law, shall not be expanded or reduced by virtue of, or in reliance
upon, the provisions of the Berne Convention, or the adherence of the United
States thereto.
“(d) Effect of Phonograms Treaties.
Notwithstanding the provisions of subsection (b), no works other than sound
recordings shall be eligible for protection under this title solely by virtue of the
adherence of the United States to the Geneva Phonograms Convention or the
WIPO Performances and Phonograms Treaty.

“104A. - Copyright In Restored Works
“(a) Automatic Protection and Term.
(1)

Term. (A) Copyright subsists, in accordance with this section, in restored works,
and vests automatically on the date of restoration.
(B) Any work in which copyright is restored under this section shall
subsist for the remainder of the term of copyright that the work would have
otherwise been granted in the United States if the work never entered the
public domain in the United States.

(2)

Exception. –

Any work in which the copyright was ever owned or administered by the Alien
Property Custodian and in which the restored copyright would be owned by a
government or instrumentality thereof, is not a restored work.
“(b) Ownership of Restored Copyright.
A restored work vests initially in the author or initial rightholder of the work as
determined by the law of the source country of the work.
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“(c) Filing of Notice of Intent to Enforce Restored Copyright Against Reliance Parties.
On or after the date of restoration, any person who owns a copyright in a restored work
or an exclusive right therein may file with the Copyright Office a notice of intent to
enforce that person’s copyright or exclusive right or may serve such a notice directly on
a reliance party. Acceptance of a notice by the Copyright Office is effective as to any
reliance parties but shall not create a presumption of the validity of any of the facts
stated therein. Service on a reliance party is effective as to that reliance party and any
other reliance parties with actual knowledge of such service and of the contents of that
notice.
“(d) Remedies for Infringement of Restored Copyrights.
(1)

Enforcement of copyright in restored works in the absence of a reliance party.

As against any party who is not a reliance party, the remedies provided in chapter
5 of this title shall be available on or after the date of restoration of a restored
copyright with respect to an act of infringement of the restored copyright that is
commenced on or after the date of restoration.
(2)

Enforcement of copyright in restored works as against reliance parties.

As against a reliance party, except to the extent provided in paragraphs (3) and
(4), the remedies provided in chapter 5 of this title shall be available, with respect
to an act of infringement of a restored copyright, on or after the date of restoration
of the restored copyright if the requirements of either of the following
subparagraphs are met:
(A) (i) The owner of the restored copyright (or such owner’s agent) or
the owner of an exclusive right therein (or such owner’s agent) files
with the Copyright Office, during the 24-month period beginning on
the date of restoration, a notice of intent to enforce the restored
copyright; and
(ii) (I) the act of infringement commenced after the end of the
12-month period beginning on the date of publication of the notice in
the Federal Register;
(II) the act of infringement commenced before the end of the
12-month period described in subclause (I) and continued after
the end of that 12-month period, in which case remedies shall be
available only for infringement occurring after the end of that
12-month period; or
(III) copies or phonorecords of a work in which copyright has
been restored under this section are made after publication of the
notice of intent in the Federal Register.
(B) (i) The owner of the restored copyright (or such owner’s agent) or
the owner of an exclusive right therein (or such owner’s agent) serves upon
a reliance party a notice of intent to enforce a restored copyright; and
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(ii) (I) the act of infringement commenced after the end of the
12-month period beginning on the date the notice of intent is received;
(II) the act of infringement commenced before the end of the
12-month period described in subclause (I) and continued after
the end of that 12-month period, in which case remedies shall be
available only for the infringement occurring after the end of
that 12-month period; or
(III) copies or phonorecords of a work in which copyright has
been restored under this section are made after receipt of the
notice of intent.
In the event that notice is provided under both subparagraphs (A) and
(B), the 12-month period referred to in such subparagraphs shall run
from the earlier of publication or service of notice.
(3)

Existing derivative works.
(A) In the case of a derivative work that is based upon a restored work and
is created:
(i) before the date of the enactment of the Uruguay Round
Agreements Act, if the source country of the restored work is an
eligible country on such date, or
(ii) before the date on which the source country of the restored work
becomes an eligible country, if that country is not an eligible country
on such date of enactment, a reliance party may continue to exploit
that derivative work for the duration of the restored copyright if the
reliance party pays to the owner of the restored copyright reasonable
compensation for conduct which would be subject to a remedy for
infringement but for the provisions of this paragraph.
(B) In the absence of an agreement between the parties, the amount of
such compensation shall be determined by an action in United States district
court, and shall reflect any harm to the actual or potential market for or
value of the restored work from the reliance party’s continued exploitation
of the work, as well as compensation for the relative contributions of
expression of the author of the restored work and the reliance party to the
derivative work.

(4)

Commencement of infringement for reliance parties.

For purposes of section 412, in the case of reliance parties, infringement shall be
deemed to have commenced before registration when acts which would have
constituted infringement had the restored work been subject to copyright were
commenced before the date of restoration.
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“(e) Notices of Intent To Enforce a Restored Copyright.
(1)

Notices of intent filed with the copyright office.
(A) (i) A notice of intent filed with the Copyright Office to enforce a
restored copyright shall be signed by the owner of the restored
copyright or the owner of an exclusive right therein, who files the
notice under subsection (d)(2)(A)(i) (hereafter in this paragraph
referred to as the ‘‘owner’’), or by the owner’s agent, shall identify the
title of the restored work, and shall include an English translation of
the title and any other alternative titles known to the owner by which
the restored work may be identified, and an address and telephone
number at which the owner may be contacted. If the notice is signed
by an agent, the agency relationship must have been constituted in a
writing signed by the owner before the filing of the notice. The
Copyright Office may specifically require in regulations other
information to be included in the notice, but failure to provide such
other information shall not invalidate the notice or be a basis for
refusal to list the restored work in the Federal Register.
(ii) If a work in which copyright is restored has no formal title, it
shall be described in the notice of intent in detail sufficient to identify
it.
(iii) Minor errors or omissions may be corrected by further notice at
any time after the notice of intent is filed. Notices of corrections for
such minor errors or omissions shall be accepted after the period
established in subsection (d)(2)(A)(i). Notices shall be published in
the Federal Register pursuant to subparagraph (B).
(B)

(i) The Register of Copyrights shall publish in the Federal Register,
commencing not later than 4 months after the date of restoration for a
particular nation and every 4 months thereafter for a period of 2 years,
lists identifying restored works and the ownership thereof if a notice
of intent to enforce a restored copyright has been filed.
(ii) Not less than 1 list containing all notices of intent to enforce
shall be maintained in the Public Information Office of the Copyright
Office and shall be available for public inspection and copying during
regular business ours pursuant to sections 705 and 708.

(C) The Register of Copyrights is authorized to fix reasonable fees based
on the costs of receipt, processing, recording, and publication of notices of
intent to enforce a restored copyright and corrections thereto.
(D) (i) Not later than 90 days before the date the Agreement on
Trade-Related Aspects of Intellectual Property referred to in
section 101(d)(15) of the Uruguay Round Agreements Act enters into
force with respect to the United States, the Copyright Office shall
issue and publish in the Federal Register regulations governing the
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filing under this subsection of notices of intent to enforce a restored
copyright.
(ii) Such regulations shall permit owners of restored copyrights to
file simultaneously for registration of the restored copyright.
(2)

Notices of intent served on a reliance party.
(A) Notices of intent to enforce a restored copyright may be served on a
reliance party at any time after the date of restoration of the restored
copyright.
(B) Notices of intent to enforce a restored copyright served on a reliance
party shall be signed by the owner or the owner’s agent, shall identify the
restored work and the work in which the restored work is used, if any, in
detail sufficient to identify them, and shall include an English translation of
the title, any other alternative titles known to the owner by which the work
may be identified, the use or uses to which the owner objects, and an
address and telephone number at which the reliance party may contact the
owner. If the notice is signed by an agent, the agency relationship must
have been constituted in writing and signed by the owner before service of
the notice.

(3)

Effect of material false statements.

Any material false statement knowingly made with respect to any restored
copyright identified in any notice of intent shall make void all claims and
assertions made with respect to such restored copyright.
“(f) Immunity From Warranty and Related Liability.
(1) In general. Any person who warrants, promises, or guarantees that a work
does not violate an exclusive right granted in section 106 shall not be liable for
legal, equitable, arbitral, or administrative relief if the warranty, promise, or
guarantee is breached by virtue of the restoration of copyright under this section,
if such warranty, promise, or guarantee is made before January 1, 1995.
(2) Performances. No person shall be required to perform any act if such
performance is made infringing by virtue of the restoration of copyright under the
provisions of this section, if the obligation to perform was undertaken before
January 1, 1995.
“(g) Proclamation of Copyright Restoration. Whenever the President finds that a
particular foreign nation extends, to works by authors who are nationals or domiciliaries
of the United States, restored copyright protection on substantially the same basis as
provided under this section, the President may by proclamation extend restored
protection provided under this section to any work:
(1) of which one or more of the authors is, on the date of first publication, a
national, domiciliary, or sovereign authority of that nation; or

SCCR/9/6 Add.1
page 38
(2)

which was first published in that nation.

The President may revise, suspend, or revoke any such proclamation or impose
any conditions or limitations on protection under such a proclamation.
“(h) Definitions. For purposes of this section and section 109(a):
(1) The term ‘‘date of adherence or proclamation’’ means the earlier of the date
on which a foreign nation which, as of the date the WTO Agreement enters into
force with respect to the United States, is not a nation adhering to the Berne
Convention or a WTO member country, becomes:
(A) a nation adhering to the Berne Convention;
(B)

a WTO member country;

(C)

a nation adhering to the WIPO Copyright Treaty;

(D) a nation adhering to the WIPO Performances and Phonograms Treaty;
or
(E)
(2)

subject to a Presidential proclamation under subsection (g).

The ‘‘date of restoration’’ of a restored copyright is:
(A) January 1, 1996, if the source country of the restored work is a nation
adhering to the Berne Convention or a WTO member country on such date,
or
(B) the date of adherence or proclamation, in the case of any other source
country of the restored work.

(3)

The term ‘‘eligible country’’ means a nation, other than the United States, that:
(A) becomes a WTO member country after the date of the enactment of
the Uruguay Round Agreements Act;
(B) on such date of enactment is, or after such date of enactment becomes,
a nation adhering to the Berne Convention;
(C)

adheres to the WIPO Copyright Treaty;

(D) adheres to the WIPO Performances and Phonograms Treaty; or
(E) after such date of enactment becomes subject to a proclamation under
subsection (g).
(4)

The term ‘‘reliance party’’ means any person who:
(A) with respect to a particular work, engages in acts, before the source
country of that work becomes an eligible country, which would have

SCCR/9/6 Add.1
page 39
violated section 106 if the restored work had been subject to copyright
protection, and who, after the source country becomes an eligible country,
continues to engage in such acts;
(B) before the source country of a particular work becomes an eligible
country, makes or acquires 1 or more copies or phonorecords of that work;
or
(C) as the result of the sale or other disposition of a derivative work
covered under subsection (d)(3), or significant assets of a person described
in subparagraph (A) or (B), is a successor, assignee, or licensee of that
person.
(5) The term ‘‘restored copyright’’ means copyright in a restored work under
this section.
(6)

The term ‘‘restored work’’ means an original work of authorship that:
(A) is protected under subsection (a);
(B) is not in the public domain in its source country through expiration of
term of protection;
(C)

is in the public domain in the United States due to:
(i) noncompliance with formalities imposed at any time by United
States copyright law, including failure of renewal, lack of proper
notice, or failure to comply with any manufacturing requirements;
(ii) lack of subject matter protection in the case of sound recordings
fixed before February 15, 1972; or
(iii) lack of national eligibility; and

(D) has at least one author or rightholder who was, at the time the work
was created, a national or domiciliary of an eligible country, and if
published, was first published in an eligible country and not published in the
United States during the 30-day period following publication in such
eligible country.
(7)

The term ‘‘rightholder’’ means the person:
(A) who, with respect to a sound recording, first fixes a sound recording
with authorization, or
(B) who has acquired rights from the person described in
subparagraph (A) by means of any conveyance or by operation of law.

(8)

The ‘‘source country’’ of a restored work is:
(A) a nation other than the United States;
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(B)

in the case of an unpublished work (i) the eligible country in which the author or rightholder is a
national or domiciliary, or, if a restored work has more than 1 author
or rightholder, of which the majority of foreign authors or rightholders
are nationals or domiciliaries; or
(ii) if the majority of authors or rightholders are not foreign, the
nation other than the United States which has the most significant
contacts with the work; and

(C)

in the case of a published work:
(i)

the eligible country in which the work is first published, or

(ii) if the restored work is published on the same day in 2 or more
eligible countries, the eligible country which has the most significant
contacts with the work.”

3.

Common provisions

3.1. What limitations and exceptions are in the Law?
“Section 107. - Limitations on exclusive rights: Fair use
“Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other
means specified by that section, for purposes such as criticism, comment, news
reporting, teaching (including multiple copies for classroom use), scholarship, or
research, is not an infringement of copyright. In determining whether the use made of a
work in any particular case is a fair use the factors to be considered shall include:
(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
(2)

the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such
finding is made upon consideration of all the above factors.
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“Section 108. - Limitations on exclusive rights: Reproduction by libraries and archives
“(a) Except as otherwise provided in this title and notwithstanding the provisions
of section 106, it is not an infringement of copyright for a library or archives, or
any of its employees acting within the scope of their employment, to reproduce no
more than one copy or phonorecord of a work, except as provided in
subsections (b) and (c), or to distribute such copy or phonorecord, under the
conditions specified by this section, if:
(1) the reproduction or distribution is made without any purpose of direct
or indirect commercial advantage;
(2)

the collections of the library or archives are:
(i)

open to the public, or

(ii) available not only to researchers affiliated with the library or
archives or with the institution of which it is a part, but also to other
persons doing research in a specialized field; and
(3) the reproduction or distribution of the work includes a notice of
copyright that appears on the copy or phonorecord that is reproduced under
the provisions of this section, or includes a legend stating that the work may
be protected by copyright if no such notice can be found on the copy or
phonorecord that is reproduced under the provisions of this section.
[…]”

“Section 109. - Limitations on exclusive rights: Effect of transfer of particular copy or
phonorecord
“(a) Notwithstanding the provisions of section 106(3), the owner of a particular
copy or phonorecord lawfully made under this title, or any person authorized by
such owner, is entitled, without the authority of the copyright owner, to sell or
otherwise dispose of the possession of that copy or phonorecord. Notwithstanding
the preceding sentence, copies or phonorecords of works subject to restored
copyright under section 104A that are manufactured before the date of restoration
of copyright or, with respect to reliance parties, before publication or service of
notice under section 104A(e), may be sold or otherwise disposed of without the
authorization of the owner of the restored copyright for purposes of direct or
indirect commercial advantage only during the 12-month period
beginning on:
(1) the date of the publication in the Federal Register of the notice of
intent filed with the Copyright Office under section 104A(d)(2)(A), or
(2) the date of the receipt of actual notice served under
section 104A(d)(2)(B),
“whichever occurs first.
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“(b)(1)(A) Notwithstanding the provisions of subsection (a), unless
authorized by the owners of copyright in the sound recording or the
owner of copyright in a computer program (including any tape, disk, or
other medium embodying such program), and in the case of a sound
recording in the musical works embodied therein, neither the owner of
a particular phonorecord nor any person in possession of a particular
copy of a computer program (including any tape, disk, or other medium
embodying such program), may, for the purposes of direct or indirect
commercial advantage, dispose of, or authorize the disposal of, the
possession of that phonorecord or computer program (including any
tape, disk, or other medium embodying such program) by rental, lease,
or lending, or by any other act or practice in the nature of rental, lease,
or lending. Nothing in the preceding sentence shall apply to the rental,
lease, or lending of a phonorecord for nonprofit purposes by a
nonprofit library or nonprofit educational institution. The transfer of
possession of a lawfully made copy of a computer program by a
nonprofit educational institution to another nonprofit educational
institution or to faculty, staff, and students does not constitute rental,
lease, or lending for direct or indirect commercial purposes under this
subsection.
[…]”
“Section 110. - Limitations on exclusive rights: Exemption of certain performances and
displays
“Notwithstanding the provisions of section 106, the following are not infringements of
copyright:
(1) performance or display of a work by instructors or pupils in the course of
face-to-face teaching activities of a nonprofit educational institution, in a
classroom or similar place devoted to instruction, unless, in the case of a motion
picture or other audiovisual work, the performance, or the display of individual
images, is given by means of a copy that was not lawfully made under this title,
and that the person responsible for the performance knew or had reason to believe
was not lawfully made; […]
(2) performance of a nondramatic literary or musical work or display of a
work, by or in the course of a transmission, if:
(A) the performance or display is a regular part of the systematic
instructional activities of a governmental body or a nonprofit
educational institution; and
(B) the performance or display is directly related and of material
assistance to the teaching content of the transmission; and
(C)

the transmission is made primarily for:
(i) reception in classrooms or similar places normally devoted
to instruction, or
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(ii) reception by persons to whom the transmission is directed
because their disabilities or other special circumstances prevent
their attendance in classrooms or similar places normally
devoted to instruction, or
(iii) reception by officers or employees of governmental bodies
as a part of their official duties or employment;
(3) performance of a nondramatic literary or musical work or of a
dramatico-musical work of a religious nature, or display of a work, in the
course of services at a place of worship or other religious assembly;
(4) performance of a nondramatic literary or musical work otherwise than
in a transmission to the public, without any purpose of direct or indirect
commercial advantage and without payment of any fee or other
compensation for the performance to any of its performers, promoters, or
organizers, if:
(A) there is no direct or indirect admission charge; or
(B) the proceeds, after deducting the reasonable costs of producing
the performance, are used exclusively for educational, religious, or
charitable purposes and not for private financial gain, except where the
copyright owner has served notice of objection to the performance
under the following conditions; […]
(5)(A) except as provided in subparagraph (B), communication of a
transmission embodying a performance or display of a work by the
public reception of the transmission on a single receiving apparatus of
a kind commonly used in private homes, unless:
(i) a direct charge is made to see or hear the transmission; or
(ii) the transmission thus received is further transmitted to the
public;
(B) communication by an establishment of a transmission or
retransmission embodying a performance or display of a nondramatic
musical work intended to be received by the general public, originated
by a radio or television broadcast station licensed as such by the
Federal Communications Commission, or, if an audiovisual
transmission, by a cable system or satellite carrier, if:
(i) in the case of an establishment other than a food service or
drinking establishment, either the establishment in which the
communication occurs has less than 2,000 gross square feet of
space (excluding space used for customer parking and for no
other purpose), or the establishment in which the
communication occurs has 2,000 or more gross square feet of
space (excluding space used for customer parking and for no
other purpose) and:
(I) if the performance is by audio means only, the
performance is communicated by means of a total of not
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more than 6 loudspeakers, of which not more than 4
loudspeakers are located in any 1 room or adjoining
outdoor space; or
(II) if the performance or display is by audiovisual
means, any visual portion of the performance or display is
communicated by means of a total of not more than 4
audiovisual devices, of which not more than 1 audiovisual
device is located in any 1 room, and no such audiovisual
device has a diagonal screen size greater than 55 inches,
and any audio portion of the performance or display is
communicated by means of a total of not more than 6
loudspeakers, of which not more than 4 loudspeakers are
located in any 1 room or adjoining outdoor space;
(ii) in the case of a food service or drinking establishment,
either the establishment in which the communication occurs has
less than 3,750 gross square feet of space (excluding space used
for customer parking and for no other purpose), or the
establishment in which the communication occurs has 3,750
gross square feet of space or more (excluding space used for
customer parking and for no other purpose) and:
(I) if the performance is by audio means only, the
performance is communicated by means of a total of not
more than 6 loudspeakers, of which not more than 4
loudspeakers are located in any 1 room or adjoining
outdoor space; or
(II) if the performance or display is by audiovisual
means, any visual portion of the performance or display is
communicated by means of a total of not more than 4
audiovisual devices, of which not more than 1 audiovisual
device is located in any 1 room, and no such audiovisual
device has a diagonal screen size greater than 55 inches,
and any audio portion of the performance or display is
communicated by means of a total of not more than 6
loudspeakers, of which not more than 4 loudspeakers are
located in any 1 room or adjoining outdoor space;
(iii) no direct charge is made to see or hear the transmission or
retransmission;
(iv) the transmission or retransmission is not further transmitted
beyond the establishment where it is received; and
(v) the transmission or retransmission is licensed by the
copyright owner of the work so publicly performed or displayed;
(6) performance of a nondramatic musical work by a governmental body
or a nonprofit agricultural or horticultural organization, in the course of an
annual agricultural or horticultural fair or exhibition conducted by such body
or organization; the exemption provided by this clause shall extend to any

SCCR/9/6 Add.1
page 45
liability for copyright infringement that would otherwise be imposed on such
body or organization, under doctrines of vicarious liability or related
infringement, for a performance by a concessionnaire, business
establishment, or other person at such fair or exhibition, but shall not excuse
any such person from liability for the performance;
(7) performance of a nondramatic musical work by a vending
establishment open to the public at large without any direct or indirect
admission charge, where the sole purpose of the performance is to promote
the retail sale of copies or phonorecords of the work, or of the audiovisual or
other devices utilized in such performance, and the performance is not
transmitted beyond the place where the establishment is located and is within
the immediate area where the sale is occurring;
(8) performance of a nondramatic literary work, by or in the course of a
transmission specifically designed for and primarily directed to blind or other
handicapped persons who are unable to read normal printed material as a
result of their handicap, or deaf or other handicapped persons who are unable
to hear the aural signals accompanying a transmission of visual signals, […];
(9) performance on a single occasion of a dramatic literary work published
at least ten years before the date of the performance, by or in the course of a
transmission specifically designed for and primarily directed to blind or other
handicapped persons who are unable to read normal printed material as a
result of their handicap, […]; and
(10) notwithstanding paragraph (4), the following is not an infringement of
copyright: performance of a nondramatic literary or musical work in the
course of a social function which is organized and promoted by a nonprofit
veterans’ organization or a nonprofit fraternal organization to which the
general public is not invited, but not including the invitees of the
organizations, if the proceeds from the performance, after deducting the
reasonable costs of producing the performance, are used exclusively for
charitable purposes and not for financial gain. For purposes of this section
the social functions of any college or university fraternity or sorority shall
not be included unless the social function is held solely to raise funds for a
specific charitable purpose.
[…]”

“Section 111. - Limitations on exclusive rights: Secondary transmissions
“(a) Certain Secondary Transmissions Exempted.
The secondary transmission of a performance or display of a work embodied in a
primary transmission is not an infringement of copyright if:
(1) the secondary transmission is not made by a cable system, and
consists entirely of the relaying, by the management of a hotel, apartment
house, or similar establishment, of signals transmitted by a broadcast station
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licensed by the Federal Communications Commission, within the local
service area of such station, to the private lodgings of guests or residents of
such establishment, and no direct charge is made to see or hear the
secondary transmission; or […]
[…]
(2) the secondary transmission is made solely for the purpose and
under the conditions specified by clause (2) of section 110; or
(3) the secondary transmission is made by any carrier who has no
direct or indirect control over the content or selection of the primary
transmission or over the particular recipients of the secondary
transmission, and whose activities with respect to the secondary
transmission consist solely of providing wires, cables, or other
communications channels for the use of others: Provided, That the
provisions of this clause extend only to the activities of said carrier
with respect to secondary transmissions and do not exempt from
liability the activities of others with respect to their own primary or
secondary transmissions;
(4) the secondary transmission is made by a satellite carrier for
private home viewing pursuant to a statutory license under section 119;
or
(5) the secondary transmission is not made by a cable system but is
made by a governmental body, or other nonprofit organization, without
any purpose of direct or indirect commercial advantage, and without
charge to the recipients of the secondary transmission other than
assessments necessary to defray the actual and reasonable costs of
maintaining and operating the secondary transmission service.
[…]
“(c) Secondary Transmissions by Cable Systems:
(1) Subject to the provisions of clauses (2), (3), and (4) of this
subsection and section 114(d), secondary transmissions to the public by
a cable system of a performance or display of a work embodied in a
primary transmission made by a broadcast station licensed by the
Federal Communications Commission or by an appropriate
governmental authority of Canada or Mexico shall be subject to
statutory licensing upon compliance with the requirements of
subsection (d) where the carriage of the signals comprising the
secondary transmission is permissible under the rules, regulations, or
authorizations of the Federal Communications Commission.
[…]
“(d) Statutory License for Secondary Transmissions by Cable Systems
(1) A cable system whose secondary transmissions have been subject
to statutory licensing under subsection (c) shall, on a semiannual basis,
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deposit with the Register of Copyrights, in accordance with
requirements that the Register shall prescribe by regulation:
[…]”

“Section 112. - Limitations on exclusive rights: Ephemeral recordings
“(a) (1) Notwithstanding the provisions of section 106, and except in the case
of a motion picture or other audiovisual work, it is not an infringement of
copyright for a transmitting organization entitled to transmit to the public a
performance or display of a work, under a license, including a statutory
license under section 114(f), or transfer of the copyright or under the
limitations on exclusive rights in sound recordings specified by section
114(a), or for a transmitting organization that is a broadcast radio or
television station licensed as such by the Federal Communications
Commission and that makes a broadcast transmission of a performance of a
sound recording in a digital format on a nonsubscription basis, to make no
more than one copy or phonorecord of a particular transmission program
embodying the performance or display, if –
(A) the copy or phonorecord is retained and used solely by the
transmitting organization that made it, and no further copies or
phonorecords are reproduced from it; and
(B) the copy or phonorecord is used solely for the transmitting
organization’s own transmissions within its local service area, or
for purposes of archival preservation or security; and
(C) unless preserved exclusively for archival purposes, the
copy or phonorecord is destroyed within six months from the
date the transmission program was first transmitted to the public.
(2) In a case in which a transmitting organization entitled to make a
copy or phonorecord under paragraph (1) in connection with the
transmission to the public of a performance or display of a work is
prevented from making such copy or phonorecord by reason of the
application by the copyright owner of technical measures that prevent
the reproduction of the work, the copyright owner shall make available
to the transmitting organization the necessary means for permitting the
making of such copy or phonorecord as permitted under that paragraph,
if it is technologically feasible and economically reasonable for the
copyright owner to do so. If the copyright owner fails to do so in a
timely manner in light of the transmitting organization’s reasonable
business requirements, the transmitting organization shall not be liable
for a violation of section 1201(a)(1) of this title for engaging in such
activities as are necessary to make such copies or phonorecords as
permitted under paragraph (1) of this subsection.
“(b) Notwithstanding the provisions of section 106, it is not an infringement
of copyright for a governmental body or other nonprofit organization entitled
to transmit a performance or display of a work, under section 110(2) or under
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the limitations on exclusive rights in sound recordings specified by
section 114(a), to make no more than thirty copies or phonorecords of a
particular transmission program embodying the performance or display, if:
(1) no further copies or phonorecords are reproduced from the copies
or phonorecords made under this clause; and
(2) except for one copy or phonorecord that may be preserved
exclusively for archival purposes, the copies or phonorecords are
destroyed within seven years from the date the transmission program
was first transmitted to the public.
“(c) Notwithstanding the provisions of section 106, it is not an infringement
of copyright for a governmental body or other nonprofit organization to
make for distribution no more than one copy or phonorecord, for each
transmitting organization specified in clause (2) of this subsection, of a
particular transmission program embodying a performance of a nondramatic
musical work of a religious nature, or of a sound recording of such a musical
work, if:
(1) there is no direct or indirect charge for making or distributing any
such copies or phonorecords; and
(2) none of such copies or phonorecords is used for any performance
other than a single transmission to the public by a transmitting
organization entitled to transmit to the public a performance of the
work under a license or transfer of the copyright; and
(3) except for one copy or phonorecord that may be preserved
exclusively for archival purposes, the copies or phonorecords are all
destroyed within one year from the date the transmission program was
first transmitted to the public.
“(d) Notwithstanding the provisions of section 106, it is not an infringement
of copyright for a governmental body or other nonprofit organization entitled
to transmit a performance of a work under section 110(8) to make no more
than ten copies or phonorecords embodying the performance, or to permit the
use of any such copy or phonorecord by any governmental body or nonprofit
organization entitled to transmit a performance of a work under section
110(8), if:
(1) any such copy or phonorecord is retained and used solely by the
organization that made it, or by a governmental body or nonprofit
organization entitled to transmit a performance of a work under
section 110(8), and no further copies or phonorecords are reproduced
from it; and
(2) any such copy or phonorecord is used solely for transmissions
authorized under section 110(8), or for purposes of archival
preservation or security; and
(3) the governmental body or nonprofit organization permitting any
use of any such copy or phonorecord by any governmental body or
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nonprofit organization under this subsection does not make any charge
for such use.
“(e) Statutory License: (1) A transmitting organization entitled to transmit
to the public a performance of a sound recording under the limitation on
exclusive rights specified by section 114(d)(1)(C)(iv) or under a statutory
license in accordance with section 114(f) is entitled to a statutory license,
under the conditions specified by this subsection, to make no more than 1
phonorecord of the sound recording (unless the terms and conditions of the
statutory license allow for more), if the following conditions are satisfied:
(A) The phonorecord is retained and used solely by the transmitting
organization that made it, and no further phonorecords are reproduced
from it.
(B) The phonorecord is used solely for the transmitting
organization’s own transmissions originating in the United States under
a statutory license in accordance with section 114(f) or the limitation
on exclusive rights specified by section 114(d)(1)(C)(iv).
(C) Unless preserved exclusively for purposes of archival
preservation, the phonorecord is destroyed within 6 months from the
date the sound recording was first transmitted to the public using the
phonorecord.
(D) Phonorecords of the sound recording have been distributed to the
public under the authority of the copyright owner or the copyright
owner authorizes the transmitting entity to transmit the sound
recording, and the transmitting entity makes the phonorecord under this
subsection from a phonorecord lawfully made and acquired under the
authority of the copyright owner.
(3) Notwithstanding any provision of the antitrust laws, any
copyright owners of sound recordings and any transmitting
organizations entitled to a statutory license under this subsection may
negotiate and agree upon royalty rates and license terms and conditions
for making phonorecords of such sound recordings under this section
and the proportionate division of fees paid among copyright owners,
and may designate common agents to negotiate, agree to, pay, or
receive such royalty payments.
[…]
“Section 113. - Scope of exclusive rights in pictorial, graphic, and sculptural
works
“[…]
“(c) In the case of a work lawfully reproduced in useful articles that have
been offered for sale or other distribution to the public, copyright does not
include any right to prevent the making, distribution, or display of pictures or
photographs of such articles in connection with advertisements or

SCCR/9/6 Add.1
page 50
commentaries related to the distribution or display of such articles, or in
connection with news reports.
[…]”

“Section 114. - Scope of exclusive rights sound recordings
“(a) The exclusive rights of the owner of copyright in a sound recording are
limited to the rights specified by clauses (1), (2), (3) and (6) of section 106
and do not include any right of performance under section 106(4).
“(b) The exclusive right of the owner of copyright in a sound recording
under clause (1) of section 106 is limited to the right to duplicate the sound
recording in the form of phonorecords or copies that directly or indirectly
recapture the actual sounds fixed in the recording. The exclusive right of the
owner of copyright in a sound recording under clause (2) of section 106 is
limited to the right to prepare a derivative work in which the actual sounds
fixed in the sound recording are rearranged, remixed, or otherwise altered in
sequence or quality. The exclusive rights of the owner of copyright in a
sound recording under clauses (1) and (2) of section 106 do not extend to the
making or duplication of another sound recording that consists entirely of an
independent fixation of other sounds, even though such sounds imitate or
simulate those in the copyrighted sound recording. The exclusive rights of
the owner of copyright in a sound recording under clauses (1), (2), and (3) of
section 106 do not apply to sound recordings included in educational
television and radio programs (as defined in section 397 of title 47)
distributed or transmitted by or through public broadcasting entities (as
defined by section 118(g): Provided, That copies or phonorecords of said
programs are not commercially distributed by or through public broadcasting
entities to the general public.
“(c) This section does not limit or impair the exclusive right to perform
publicly, by means of a phonorecord, any of the works specified by
section 106(4).
“(d) Limitations on Exclusive Right: Notwithstanding the provisions of
section 106(6):
(1) Exempt transmissions and retransmissions: The performance of a
sound recording publicly by means of a digital audio transmission,
other than as a part of an interactive service, is not an infringement of
section 106(6) if the performance is part of:
(A) a nonsubscription broadcast transmission;
(B) a retransmission of a nonsubscription broadcast
transmission: Provided, That, in the case of a retransmission of a
radio station’s broadcast transmission:
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(i) the radio station’s broadcast transmission is not
willfully or repeatedly retransmitted more than a radius of
150 miles from the site of the radio broadcast transmitter,
however:
(I) the 150 mile limitation under this clause shall
not apply when a nonsubscription broadcast
transmission by a radio station licensed by the
Federal Communications Commission is
retransmitted on a non-subscription basis by a
terrestrial broadcast station, terrestrial translator, or
terrestrial repeater licensed by the Federal
Communications Commission; and
(II) in the case of a subscription retransmission of a
non-subscription broadcast retransmission covered by
subclause (I), the 150 mile radius shall be measured
from the transmitter site of such broadcast
retransmitter;
(ii) the retransmission is of radio station broadcast
transmissions that are:
(I)

obtained by the retransmitter over the air;

(II) not electronically processed by the retransmitter
to deliver separate and discrete signals; and
(III) retransmitted only within the local communities
served by the retransmitter;
(iii) the radio station’s broadcast transmission was being
retransmitted to cable systems (as defined in section 111(f))
by a satellite carrier on January 1, 1995, and that
retransmission was being retransmitted by cable systems as
a separate and discrete signal, and the satellite carrier
obtains the radio station’s broadcast transmission in an
analog format: Provided, That the broadcast transmission
being retransmitted may embody the programming of no
more than one radio station; or
(iv) the radio station’s broadcast transmission is made by
a noncommercial educational broadcast station funded on
or after January 1, 1995, under section 396(k) of the
Communications Act of 1934 (47 U.S.C. 396(k)), consists
solely of noncommercial educational and cultural radio
programs, and the retransmission, whether or not
simultaneous, is a nonsubscription terrestrial broadcast
retransmission; or
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(C) a transmission that comes within any of the following
categories:
(i) a prior or simultaneous transmission incidental to an
exempt transmission, such as a feed received by and then
retransmitted by an exempt transmitter: Provided, That
such incidental transmissions do not include any
subscription transmission directly for reception by
members of the public;
(ii) a transmission within a business establishment,
confined to its premises or the immediately surrounding
vicinity;
(iii) a retransmission by any retransmitter, including a
multichannel video programming distributor as defined in
section 602(12) of the Communications Act of 1934 (47
U.S.C. 522 (12)), of a transmission by a transmitter
licensed to publicly perform the sound recording as a part
of that transmission, if the retransmission is simultaneous
with the licensed transmission and authorized by the
transmitter; or
(iv) a transmission to a business establishment for use in
the ordinary course of its business: Provided, That the
business recipient does not retransmit the transmission
outside of its premises or the immediately surrounding
vicinity, and that the transmission does not exceed the
sound recording performance complement. Nothing in this
clause shall limit the scope of the exemption in clause (ii).
(2) Statutory licensing of certain transmissions:
The performance of a sound recording publicly by means of a
subscription digital audio transmission not exempt under paragraph (1),
an eligible nonsubscription transmission, or a transmission not exempt
under paragraph (1) that is made by a preexisting satellite digital audio
radio service shall be subject to statutory licensing, in accordance with
subsection (f) if:
(A)(i)

the transmission is not part of an interactive service;

(ii) except in the case of a transmission to a business
establishment, the transmitting entity does not automatically
and intentionally cause any device receiving the transmission
to switch from one program channel to another; and
(iii) except as provided in section 1002(e), the transmission
of the sound recording is accompanied, if technically feasible,
by the information encoded in that sound recording, if any, by
or under the authority of the copyright owner of that sound
recording, that identifies the title of the sound recording, the
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featured recording artist who performs on the sound recording,
and related information, including information concerning the
underlying musical work and its writer;
(B) in the case of a subscription transmission not exempt under
paragraph (1) that is made by a preexisting subscription service in the
same transmission medium used by such service on July 31, 1998, or in
the case of a transmission not exempt under paragraph (1) that is made
by a preexisting satellite digital audio radio service:
(i) the transmission does not exceed the sound recording
performance complement; and
(ii) the transmitting entity does not cause to be published by
means of an advance program schedule or prior announcement
the titles of the specific sound recordings or phonorecords
embodying such sound recordings to be transmitted; and
(C) in the case of an eligible nonsubscription transmission or a
subscription transmission not exempt under paragraph (1) that is made
by a new subscription service or by a preexisting subscription service
other than in the same transmission medium used by such service on
July 31, 1998:
(i) the transmission does not exceed the sound recording
performance complement, except that this requirement shall not
apply in the case of a retransmission of a broadcast transmission
if the retransmission is made by a transmitting entity that does
not have the right or ability to control the programming of the
broadcast station making the broadcast transmission, unless:
(I)

the broadcast station makes broadcast transmissions:
(aa) in digital format that regularly exceed the sound
recording performance complement; or
(bb) in analog format, a substantial portion of which,
on a weekly basis, exceed the sound recording
performance complement; and

(II) the sound recording copyright owner or its
representative has notified the transmitting entity in
writing that broadcast transmissions of the copyright
owner’s sound recordings exceed the sound recording
performance complement as provided in this clause;
(ii) the transmitting entity does not cause to be published, or
induce or facilitate the publication, by means of an advance
program schedule or prior announcement, the titles of the specific
sound recordings to be transmitted, the phonorecords embodying
such sound recordings, or, other than for illustrative purposes, the
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names of the featured recording artists, except that this clause
does not disqualify a transmitting entity that makes a prior
announcement that a particular artist will be featured within an
unspecified future time period, and in the case of a
retransmission of a broadcast transmission by a transmitting
entity that does not have the right or ability to control the
programming of the broadcast transmission, the requirement of
this clause shall not apply to a prior oral announcement by the
broadcast station, or to an advance program schedule published,
induced, or facilitated by the broadcast station, if the transmitting
entity does not have actual knowledge and has not received
written notice from the copyright owner or its representative that
the broadcast station publishes or induces or facilitates the
publication of such advance program schedule, or if such
advance program schedule is a schedule of classical music
programming published by the broadcast station in the same
manner as published by that broadcast station on or before
September 30, 1998;
(iii) the transmission:
(I) is not part of an archived program of less than 5
hours duration;
(II) is not part of an archived program of 5 hours or
greater in duration that is made available for a period
exceeding 2 weeks;
(III) is not part of a continuous program which is of less
than 3 hours duration; or
(IV) is not part of an identifiable program in which
performances of sound recordings are rendered in a
predetermined order, other than an archived or continuous
program, that is transmitted at:
(aa) more than 3 times in any 2-week period that
have been publicly announced in advance, in the case
of a program of less than 1 hour in duration, or
(bb) more than 4 times in any 2-week period that
have been publicly announced in advance, in the case
of a program of 1 hour or more in duration, except
that the requirement of this subclause shall not apply
in the case of a retransmission of a broadcast
transmission by a transmitting entity that does not
have the right or ability to control the programming of
the broadcast transmission, unless the transmitting
entity is given notice in writing by the copyright
owner of the sound recording that the broadcast
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station makes broadcast transmissions that regularly
violate such requirement;
(iv) the transmitting entity does not knowingly perform the
sound recording, as part of a service that offers transmissions of
visual images contemporaneously with transmissions of sound
recordings, in a manner that is likely to cause confusion, to cause
mistake, or to deceive, as to the affiliation, connection, or
association of the copyright owner or featured recording artist
with the transmitting entity or a particular product or service
advertised by the transmitting entity, or as to the origin,
sponsorship, or approval by the copyright owner or featured
recording artist of the activities of the transmitting entity other
than the performance of the sound recording itself;
(v) the transmitting entity cooperates to prevent, to the extent
feasible without imposing substantial costs or burdens, a
transmission recipient or any other person or entity from
automatically scanning the transmitting entity’s transmissions
alone or together with transmissions by other transmitting entities
in order to select a particular sound recording to be transmitted to
the transmission recipient, except that the requirement of this
clause shall not apply to a satellite digital audio service that is in
operation, or that is licensed by the Federal Communications
Commission, on or before July 31, 1998;
(vi) the transmitting entity takes no affirmative steps to cause or
induce the making of a phonorecord by the transmission
recipient, and if the technology used by the transmitting entity
enables the transmitting entity to limit the making by the
transmission recipient of phonorecords of the transmission
directly in a digital format, the transmitting entity sets such
technology to limit such making of phonorecords to the extent
permitted by such technology;
(vii) phonorecords of the sound recording have been distributed
to the public under the authority of the copyright owner or the
copyright owner authorizes the transmitting entity to transmit the
sound recording, and the transmitting entity makes the
transmission from a phonorecord lawfully made under the
authority of the copyright owner, except that the requirement of
this clause shall not apply to a retransmission of a broadcast
transmission by a transmitting entity that does not have the right
or ability to control the programming of the broadcast
transmission, unless the transmitting entity is given notice in
writing by the copyright owner of the sound recording that the
broadcast station makes broadcast transmissions that regularly
violate such requirement;
(viii) the transmitting entity accommodates and does not interfere
with the transmission of technical measures that are widely used
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by sound recording copyright owners to identify or protect
copyrighted works, and that are technically feasible of being
transmitted by the transmitting entity without imposing
substantial costs on the transmitting entity or resulting in
perceptible aural or visual degradation of the digital signal,
except that the requirement of this clause shall not apply to a
satellite digital audio service that is in operation, or that is
licensed under the authority of the Federal Communications
Commission, on or before July 31, 1998, to the extent that such
service has designed, developed, or made commitments to
procure equipment or technology that is not compatible with such
technical measures before such technical measures are widely
adopted by sound recording copyright owners; and
(ix) the transmitting entity identifies in textual data the sound
recording during, but not before, the time it is performed,
including the title of the sound recording, the title of the
phonorecord embodying such sound recording, if any, and the
featured recording artist, in a manner to permit it to be displayed
to the transmission recipient by the device or technology
intended for receiving the service provided by the transmitting
entity, except that the obligation in this clause shall not take
effect until 1 year after the date of the enactment of the Digital
Millennium Copyright Act and shall not apply in the case of a
retransmission of a broadcast transmission by a transmitting
entity that does not have the right or ability to control the
programming of the broadcast transmission, or in the case in
which devices or technology intended for receiving the service
provided by the transmitting entity that have the capability to
display such textual data are not common in the marketplace.
(3)

Licenses for transmissions by interactive services:
(A) No interactive service shall be granted an exclusive license
under section 106(6) for the performance of a sound recording
publicly by means of digital audio transmission for a period in
excess of 12 months, except that with respect to an exclusive
license granted to an interactive service by a licensor that holds
the copyright to 1,000 or fewer sound recordings, the period of
such license shall not exceed 24 months: Provided, however,
That the grantee of such exclusive license shall be ineligible to
receive another exclusive license for the performance of that
sound recording for a period of 13 months from the expiration of
the prior exclusive license.
[…]”
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“(j) Definitions: As used in this section, the following terms have the
following meanings:
(l) An “affiliated entity” is an entity engaging in digital audio
transmissions covered by section 106(6), other than an interactive
service, in which the licensor has any direct or indirect partnership or
any ownership interest amounting to 5 percent or more of the
outstanding voting or non-voting stock.
(2) An “archived program” is a predetermined program that is
available repeatedly on the demand of the transmission recipient and
that is performed in the same order from the beginning, except that an
archived program shall not include a recorded event or broadcast
transmission that makes no more than an incidental use of sound
recordings, as long as such recorded event or broadcast transmission
does not contain an entire sound recording or feature a particular sound
recording.
(3) A “broadcast” transmission is a transmission made by a
terrestrial broadcast station licensed as such by the Federal
Communications Commission.
(4) A “continuous program” is a predetermined program that is
continuously performed in the same order and that is accessed at a
point in the program that is beyond the control of the transmission
recipient.
(5) A “digital audio transmission” is a digital transmission as defined
in section 101 that embodies the transmission of a sound recording.
This term does not include the transmission of any audiovisual work.
(6) An “eligible nonsubscription transmission” is a noninteractive
nonsubscription digital audio transmission not exempt under
subsection (d)(1) that is made as part of a service that provides audio
programming consisting, in whole or in part, of performances of sound
recordings, including retransmissions of broadcast transmissions, if the
primary purpose of the service is to provide to the public such audio or
other entertainment programming, and the primary purpose of the
service is not to sell, advertise, or promote particular products or
services other than sound recordings, live concerts, or other
music-related events.
(7) An “interactive service” is one that enables a member of the
public to receive a transmission of a program specially created for the
recipient, or on request, a transmission of a particular sound recording,
whether or not as part of a program, which is selected by or on behalf
of the recipient. The ability of individuals to request that particular
sound recordings be performed for reception by the public at large, or
in the case of a subscription service, by all subscribers of the service,
does not make a service interactive, if the programming on each
channel of the service does not substantially consist of sound
recordings that are performed within 1 hour of the request or at a time
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designated by either the transmitting entity or the individual making
such request. If an entity offers both interactive and noninteractive
services (either concurrently or at different times), the noninteractive
component shall not be treated as part of an interactive service.
(8) A “new subscription service” is a service that performs sound
recordings by means of noninteractive subscription digital audio
transmissions and that is not a preexisting subscription service or a
preexisting satellite digital audio radio service.
(9) A “nonsubscription” transmission is any transmission that is not
a subscription transmission.
(10) A “preexisting satellite digital audio radio service” is a
subscription satellite digital audio radio service provided pursuant to a
satellite digital audio radio service license issued by the Federal
Communications Commission on or before July 31, 1998, and any
renewal of such license to the extent of the scope of the original
license, and may include a limited number of sample channels
representative of the subscription service that are made available on a
nonsubscription basis in order to promote the subscription service.
(11) A “preexisting subscription service” is a service that performs
sound recordings by means of noninteractive audio-only subscription
digital audio transmissions, which was in existence and was making
such transmissions to the public for a fee on or before July 31, 1998,
and may include a limited number of sample channels representative of
the subscription service that are made available on a nonsubscription
basis in order to promote the subscription service.
(12) A “retransmission” is a further transmission of an initial
transmission, and includes any further retransmission of the same
transmission. Except as provided in this section, a transmission
qualifies as a “retransmission” only if it is simultaneous with the initial
transmission. Nothing in this definition shall be construed to exempt a
transmission that fails to satisfy a separate element required to qualify
for an exemption under section 114(d)(1).
(13) The “sound recording performance complement” is the
transmission during any 3-hour period, on a particular channel used by
a transmitting entity, of no more than:
(A) 3 different selections of sound recordings from any one
phonorecord lawfully distributed for public performance or sale
in the United States, if no more than 2 such selections are
transmitted consecutively; or
(B)

4 different selections of sound recordings:
(i)

by the same featured recording artist; or

(ii) from any set or compilation of phonorecords lawfully
distributed together as a unit for public performance or sale

SCCR/9/6 Add.1
page 59
in the United States, if no more than three such selections
are transmitted consecutively:
Provided, That the transmission of selections in excess of the
numerical limits provided for in clauses (A) and (B) from multiple
phonorecords shall nonetheless qualify as a sound recording
performance complement if the programming of the multiple
phonorecords was not willfully intended to avoid the numerical
limitations prescribed in such clauses.
(14) A “subscription” transmission is a transmission that is controlled
and limited to particular recipients, and for which consideration is
required to be paid or otherwise given by or on behalf of the recipient
to receive the transmission or a package of transmissions including the
transmission.
(15) A “transmission” is either an initial transmission or a
retransmission.
[…]”

“Section 115. - Scope of exclusive rights in nondramatic musical works:
Compulsory license for making and distributing phonorecords
“In the case of nondramatic musical works, the exclusive rights provided by
clauses (1) and (3) of section 106 to make and to distribute phonorecords of such
works, are subject to compulsory licensing under the conditions specified by this
section.
“(a)

Availability and Scope of Compulsory License:
(1) When phonorecords of a nondramatic musical work have been
distributed to the public in the United States under the authority of the
copyright owner, any other person, including those who make
phonorecords or digital phonorecord deliveries, may, by complying
with the provisions of this section, obtain a compulsory license to make
and distribute phonorecords of the work. A person may obtain a
compulsory license only if his or her primary purpose in making
phonorecords is to distribute them to the public for private use,
including by means of a digital phonorecord delivery. A person may
not obtain a compulsory license for use of the work in the making of
phonorecords duplicating a sound recording fixed by another, unless:
(i)

such sound recording was fixed lawfully; and

(ii) the making of the phonorecords was authorized by the
owner of copyright in the sound recording or, if the sound
recording was fixed before February 15, 1972, by any person
who fixed the sound recording pursuant to an express license
from the owner of the copyright in the musical work or pursuant
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to a valid compulsory license for use of such work in a sound
recording.
(4) A compulsory license includes the privilege of making a musical
arrangement of the work to the extent necessary to conform it to the
style or manner of interpretation of the performance involved, but the
arrangement shall not change the basic melody or fundamental
character of the work, and shall not be subject to protection as a
derivative work under this title, except with the express consent of the
copyright owner.
[…]”

“Section 116. Negotiated licenses for public performances by means of coin
operated phonorecord players
“(a) Applicability of Section: This section applies to any nondramatic
musical work embodied in a phonorecord.
“(b) Negotiated Licenses:
(1) Authority for negotiations: Any owners of copyright in works to
which this section applies and any operators of coin-operated
phonorecord players may negotiate and agree upon the terms and rates
of royalty payments for the performance of such works and the
proportionate division of fees paid among copyright owners, and may
designate common agents to negotiate, agree to, pay, or receive such
royalty payments.
(2) Arbitration: Parties not subject to such a negotiation, may
determine, by arbitration in accordance with the provisions of chapter 8,
the terms and rates and the division of fees described in paragraph (1).
“(c) License Agreements Superior to Copyright Arbitration Royalty Panel
Determinations: License agreements between one or more copyright owners
and one or more operators of coin-operated phonorecord players, which are
negotiated in accordance with subsection (b), shall be given effect in lieu of
any otherwise applicable determination by a copyright arbitration royalty
panel.
“(d) Definitions: As used in this section, the following terms mean the
following:
(1) A “coin-operated phonorecord player” is a machine or device
that:
(A) is employed solely for the performance of nondramatic
musical works by means of phonorecords upon being activated
by the insertion of coins, currency, tokens, or other monetary
units or their equivalent;
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(B) is located in an establishment making no direct or indirect
charge for admission;
(C) is accompanied by a list which is comprised of the titles of
all the musical works available for performance on it, and is
affixed to the phonorecord player or posted in the establishment
in a prominent position where it can be readily examined by the
public; and
(D) affords a choice of works available for performance and
permits the choice to be made by the patrons of the establishment
in which it is located.
(2)

An “operator” is any person who, alone or jointly with others:
(A) owns a coin-operated phonorecord player;
(B) has the power to make a coin-operated phonorecord player
available for placement in an establishment for purposes of
public performance; or
(C) has the power to exercise primary control over the selection
of the musical works made available for public performance on a
coin-operated phonorecord player.”

“Section 117. - Limitations on exclusive rights: Computer programs
“(a) Making of Additional Copy or Adaptation by Owner of Copy.
Notwithstanding the provisions of section 106, it is not an infringement for the
owner of a copy of a computer program to make or authorize the making of
another copy or adaptation of that computer program provided:
(1) that such a new copy or adaptation is created as an essential step in the
utilization of the computer program in conjunction with a machine and that
it is used in no other manner, or
(2) that such new copy or adaptation is for archival purposes only and that
all archival copies are destroyed in the event that continued possession of
the computer program should cease to be rightful.
“(b) Lease, Sale, or Other Transfer of Additional Copy or Adaptation.
Any exact copies prepared in accordance with the provisions of this section may
be leased, sold, or otherwise transferred, along with the copy from which such
copies were prepared, only as part of the lease, sale, or other transfer of all rights
in the program. Adaptations so prepared may be transferred only with the
authorization of the copyright owner...
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“(c) Machine Maintenance or Repair: Notwithstanding the provisions of
section 106, it is not an infringement for the owner or lessee of a machine to
make or authorize the making of a copy of a computer program if such copy is
made solely by virtue of the activation of a machine that lawfully contains an
authorized copy of the computer program, for purposes only of maintenance or
repair of that machine, if:
(1) such new copy is used in no other manner and is destroyed
immediately after the maintenance or repair is completed; and
(2) with respect to any computer program or part thereof that is not
necessary for that machine to be activated, such program or part
thereof is not accessed or used other than to make such new copy by
virtue of the activation of the machine.
“(d) Definitions: For purposes of this section:
(1) the “maintenance” of a machine is the servicing of the machine
in order to make it work in accordance with its original specifications
and any changes to those specifications authorized for that machine;
and
(2) the “repair” of a machine is the restoring of the machine to the
state of working in accordance with its original specifications and any
changes to those specifications authorized for that machine.”
“Section 118. - Scope of exclusive rights: Use of certain works in connection with
noncommercial broadcasting
“(a) The exclusive rights provided by section 106 shall, with respect to the
works specified by subsection (b) and the activities specified by
subsection (d), be subject to the conditions and limitations prescribed by this
section.
“(b) Notwithstanding any provision of the antitrust laws, any owners of
copyright in published nondramatic musical works and published pictorial,
graphic, and sculptural works and any public broadcasting entities,
respectively, may negotiate and agree upon the terms and rates of royalty
payments and the proportionate division of fees paid among various copyright
owners, and may designate common agents to negotiate, agree to, pay, or
receive payments.
(1) Any owner of copyright in a work specified in this subsection or
any public broadcasting entity may submit to the Librarian of Congress
proposed licenses covering such activities with respect to such works.
The Librarian of Congress shall proceed on the basis of the proposals
submitted to it as well as any other relevant information. The Librarian
of Congress shall permit any interested party to submit information
relevant to such proceedings.
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(2) License agreements voluntarily negotiated at any time between
one or more copyright owners and one or more public broadcasting
entities shall be given effect in lieu of any determination by the
Librarian of Congress: Provided, That copies of such agreements are
filed in the Copyright Office within thirty days of execution in
accordance with regulations that the Register of Copyrights shall
prescribe.
(3) In the absence of license agreements negotiated under
paragraph (2), the Librarian of Congress shall, pursuant to chapter 8,
convene a copyright arbitration royalty panel to determine and publish
in the Federal Register a schedule of rates and terms which, subject to
paragraph (2), shall be binding on all owners of copyright in works
specified by this subsection and public broadcasting entities, regardless
of whether such copyright owners have submitted proposals to the
Librarian of Congress. In establishing such rates and terms the
copyright arbitration royalty panel may consider the rates for
comparable circumstances under voluntary license agreements
negotiated as provided in paragraph (2). The Librarian of Congress
shall also establish requirements by which copyright owners may
receive reasonable notice of the use of their works under this section,
and under which records of such use shall be kept by public
broadcasting entities.
“(c) The initial procedure specified in subsection (b) shall be repeated and
concluded between June 30 and December 31, 1997, and at five-year
intervals thereafter, in accordance with regulations that the Librarian of
Congress shall prescribe.
“(d) Subject to the terms of any voluntary license agreements that have been
negotiated as provided by subsection (b) (2), a public broadcasting entity
may, upon compliance with the provisions of this section, including the rates
and terms established by a copyright arbitration royalty panel under
subsection (b) (3), engage in the following activities with respect to
published nondramatic musical works and published pictorial, graphic, and
sculptural works:
(1) performance or display of a work by or in the course of a
transmission made by a noncommercial educational broadcast station
referred to in subsection (g); and
(2) production of a transmission program, reproduction of copies or
phonorecords of such a transmission program, and distribution of such
copies or phonorecords, where such production, reproduction, or
distribution is made by a nonprofit institution or organization solely for
the purpose of transmissions specified in paragraph (1); and
(3) the making of reproductions by a governmental body or a
nonprofit institution of a transmission program simultaneously with its
transmission as specified in paragraph (1), and the performance or
display of the contents of such program under the conditions specified
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by paragraph (1) of section 110 but only if the reproductions are used
for performances or displays for a period of no more than seven days
from the date of the transmission specified in paragraph (1), and are
destroyed before or at the end of such period. No person supplying, in
accordance with paragraph (2), a reproduction of a transmission
program to governmental bodies or nonprofit institutions under this
paragraph shall have any liability as a result of failure of such body or
institution to destroy such reproduction: Provided, That it shall have
notified such body or institution of the requirement for such destruction
pursuant to this paragraph: And provided further, That if such body or
institution itself fails to destroy such reproduction it shall be deemed to
have infringed.
[…]”

“Section 119. - Limitations on exclusive rights: Secondary transmissions of superstations
and network stations for private home viewing
“(a) Secondary Transmissions by Satellite Carriers.
(1)

Superstations and pbs satellite feed.

Subject to the provisions of paragraphs (3), (4), and (6) of this subsection
and section 114(d), secondary transmissions of a primary transmission made
by a superstation or by the Public Broadcasting Service satellite feed and
embodying a performance or display of a work shall be subject to statutory
licensing under this section if the secondary transmission is made by a
satellite carrier to the public for private home viewing, with regard to
secondary transmissions the satellite carrier is in compliance with the rules,
regulations, or authorizations of the Federal Communications Commission
governing the carriage of television broadcast station signals, and the carrier
makes a direct or indirect charge for each retransmission service to each
household receiving the secondary transmission or to a distributor that has
contracted with the carrier for direct or indirect delivery of the secondary
transmission to the public for private home viewing. In the case of the
Public Broadcasting Service satellite feed, the statutory license shall be
effective until January 1, 2002.
(2)

Network stations. –
(A) In general: Subject to the provisions of subparagraphs (B)
and (C) of this paragraph and paragraphs (3), (4), (5), and (6) of
this subsection and section 114(d), secondary transmissions of a
performance or display of a work embodied in a primary
transmission made by a network station shall be subject to
statutory licensing under this section if the secondary
transmission is made by a satellite carrier to the public for private
home viewing, with regard to secondary transmissions the
satellite carrier is in compliance with the rules, regulations, or
authorizations of the Federal Communications Commission
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governing the carriage of television broadcast station signals, and
the carrier makes a direct or indirect charge for such
retransmission service to each subscriber receiving the secondary
transmission.
(B)

Secondary transmissions to unserved households:
(i) In general: The statutory license provided for in
subparagraph (A) shall be limited to secondary
transmissions of the signals of no more than two network
stations in a single day for each television network to
persons who reside in unserved households.

[…]”

“Section 120. - Scope of exclusive rights in architectural works
“(a) Pictorial Representations Permitted.
The copyright in an architectural work that has been constructed does not include
the right to prevent the making, distributing, or public display of pictures,
paintings, photographs, or other pictorial representations of the work, if the
building in which the work is embodied is located in or ordinarily visible from a
public place.
“(b) Alterations to and Destruction of Buildings.
Notwithstanding the provisions of section 106(2), the owners of a building
embodying an architectural work may, without the consent of the author or
copyright owner of the architectural work, make or authorize the making of
alterations to such building, and destroy or authorize the destruction of such
building.”

“Section 121. - Limitations on exclusive rights: reproduction for blind or other people
with disabilities
“(a) Notwithstanding the provisions of section 106, it is not an infringement of
copyright for an authorized entity to reproduce or to distribute copies or
phonorecords of a previously published, nondramatic literary work if such copies
or phonorecords are reproduced or distributed in specialized formats exclusively
for use by blind or other persons with disabilities.
[…]”
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“Section 122. - Limitations on exclusive rights; secondary transmissions by satellite
carriers within local markets
“(a) Secondary Transmissions of Television Broadcast Stations by Satellite
Carriers.
A secondary transmission of a performance or display of a work embodied in a
primary transmission of a television broadcast station into the station’s local
market shall be subject to statutory licensing under this section if:
(1)

the secondary transmission is made by a satellite carrier to the public;

(2) with regard to secondary transmissions, the satellite carrier is in
compliance with the rules, regulations, or authorizations of the Federal
Communications Commission governing the carriage of television broadcast
station signals; and
(3) the satellite carrier makes a direct or indirect charge for the secondary
transmission to:
(A) each subscriber receiving the secondary transmission; or
(B) a distributor that has contracted with the satellite carrier for
direct or indirect delivery of the secondary transmission to the public.
[…]”

3.2. What legal protection, and what legal remedies, does the law provide against the
circumvention of effective technological measures of protection?
“Section 1201. -Circumvention of copyright protection systems
“(a) Violations Regarding Circumvention of Technological Measures:
(1)(A) No person shall circumvent a technological measure that
effectively controls access to a work protected under this title. The
prohibition contained in the preceding sentence shall take effect at
the end of the 2-year period beginning on the date of the enactment
of this chapter.
(B) The prohibition contained in subparagraph (A) shall not apply
to persons who are users of a copyrighted work which is in a
particular class of works, if such persons are, or are likely to be in
the succeeding 3-year period, adversely affected by virtue of such
prohibition in their ability to make noninfringing uses of that
particular class of works under this title, as determined under
subparagraph (C).
[…]
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(E) Neither the exception under subparagraph (B) from the
applicability of the prohibition contained in subparagraph (A),
nor any determination made in a rulemaking conducted under
subparagraph (C), may be used as a defense in any action to
enforce any provision of this title other than this paragraph.
(2) No person shall manufacture, import, offer to the public, provide,
or otherwise traffic in any technology, product, service, device,
component, or part thereof, that:
(A) is primarily designed or produced for the purpose of
circumventing a technological measure that effectively controls
access to a work protected under this title;
(B) has only limited commercially significant purpose or use
other than to circumvent a technological measure that effectively
controls access to a work protected under this title; or
(C) is marketed by that person or another acting in concert with
that person with that person’s knowledge for use in
circumventing a technological measure that effectively controls
access to a work protected under this title.
(3)

As used in this subsection:
(A) to “circumvent a technological measure” means to
descramble a scrambled work, to decrypt an encrypted work, or
otherwise to avoid, bypass, remove, deactivate, or impair a
technological measure, without the authority of the copyright
owner; and
(B) a technological measure “effectively controls access to a
work” if the measure, in the ordinary course of its operation,
requires the application of information, or a process or a
treatment, with the authority of the copyright owner, to gain
access to the work.

“(b) Additional Violations: (1) No person shall manufacture, import, offer
to the public, provide, or otherwise traffic in any technology, product,
service, device, component, or part thereof, that:
(A) is primarily designed or produced for the purpose of
circumventing protection afforded by a technological measure that
effectively protects a right of a copyright owner under this title in a
work or a portion thereof;
(B) has only limited commercially significant purpose or use other
than to circumvent protection afforded by a technological measure that
effectively protects a right of a copyright owner under this title in a
work or a portion thereof; or
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(C) is marketed by that person or another acting in concert with that
person with that person’s knowledge for use in circumventing
protection afforded by a technological measure that effectively protects
a right of a copyright owner under this title in a work or a portion
thereof.
(2)

As used in this subsection:
(A) to “circumvent protection afforded by a technological measure”
means avoiding, bypassing, removing, deactivating, or otherwise
impairing a technological measure; and
(B) a technological measure “effectively protects a right of a
copyright owner under this title” if the measure, in the ordinary course
of its operation, prevents, restricts, or otherwise limits the exercise of a
right of a copyright owner under this title.

“(c) Other Rights, Etc., Not Affected: (1) Nothing in this section shall affect
rights, remedies, limitations, or defenses to copyright infringement, including fair
use, under this title.
(2) Nothing in this section shall enlarge or diminish vicarious or
contributory liability for copyright infringement in connection with any
technology, product, service, device, component, or part thereof.
(3) Nothing in this section shall require that the design of, or design and
selection of parts and components for, a consumer electronics,
telecommunications, or computing product provide for a response to any
particular technological measure, so long as such part or component, or the
product in which such part or component is integrated, does not otherwise
fall within the prohibitions of subsection (a)(2) or (b)(1).
(5) Nothing in this section shall enlarge or diminish any rights of free
speech or the press for activities using consumer electronics,
telecommunications, or computing products.
[…]
“(k) Certain Analog Devices and Certain Technological Measures:
(1)

Certain Analog Devices:
(A) Effective 18 months after the date of the enactment of this
chapter, no person shall manufacture, import, offer to the public,
provide or otherwise traffic in any:
(i) VHS format analog video cassette recorder unless such
recorder conforms to the automatic gain control copy control
technology;
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(ii) 8mm format analog video cassette camcorder unless such
camcorder conforms to the automatic gain control technology;
(iii) Beta format analog video cassette recorder, unless such
recorder conforms to the automatic gain control copy control
technology, except that this requirement shall not apply until
there are 1,000 Beta format analog video cassette recorders sold
in the United States in any one calendar year after the date of the
enactment of this chapter;
(iv) 8mm format analog video cassette recorder that is not an
analog video cassette camcorder, unless such recorder conforms
to the automatic gain control copy control technology, except that
this requirement shall not apply until there are 20,000 such
recorders sold in the United States in any one calendar year after
the date of the enactment of this chapter; or
(v) analog video cassette recorder that records using an NTSC
format video input and that is not otherwise covered under
clauses (i) through (iv), unless such device conforms to the
automatic gain control copy control technology.
(B) Effective on the date of the enactment of this chapter, no person
shall manufacture, import, offer to the public, provide or otherwise
traffic in:
(i) any VHS format analog video cassette recorder or any
8mm format analog video cassette recorder if the design of the
model of such recorder has been modified after such date of
enactment so that a model of recorder that previously conformed
to the automatic gain control copy control technology no longer
conforms to such technology; or
(ii) any VHS format analog video cassette recorder, or any
8mm format analog video cassette recorder that is not an 8mm
analog video cassette camcorder, if the design of the model of
such recorder has been modified after such date of enactment so
that a model of recorder that previously conformed to the
four-line colorstripe copy control technology no longer conforms
to such technology.
Manufacturers that have not previously manufactured or sold a
VHS format analog video cassette recorder, or an 8mm format
analog cassette recorder, shall be required to conform to the
four-line colorstripe copy control technology in the initial model
of any such recorder manufactured after the date of the enactment
of this chapter, and thereafter to continue conforming to the
four-line colorstripe copy control technology. For purposes of
this subparagraph, an analog video cassette recorder “conforms
to” the four-line colorstripe copy control technology if it records
a signal that, when played back by the playback function of that
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recorder in the normal viewing mode, exhibits, on a reference
display device, a display containing distracting visible lines
through portions of the viewable picture.
(2) Certain Encoding Restrictions: No person shall apply the automatic
gain control copy control technology or colorstripe copy control technology
to prevent or limit consumer copying except such copying:
(A) of a single transmission, or specified group of transmissions, of
live events or of audiovisual works for which a member of the public
has exercised choice in selecting the transmissions, including the
content of the transmissions or the time of receipt of such
transmissions, or both, and as to which such member is charged a
separate fee for each such transmission or specified group of
transmissions;
(B) from a copy of a transmission of a live event or an audiovisual
work if such transmission is provided by a channel or service where
payment is made by a member of the public for such channel or service
in the form of a subscription fee that entitles the member of the public
to receive all of the programming contained in such channel or service;
(C) from a physical medium containing one or more prerecorded
audiovisual works; or
(D) from a copy of a transmission described in subparagraph (A) or
from a copy made from a physical medium described in
subparagraph (C).
In the event that a transmission meets both the conditions set forth in
subparagraph (A) and those set forth in subparagraph (B), the transmission
shall be treated as a transmission described in subparagraph (A).
(3)

Inapplicability: This subsection shall not:
(A) require any analog video cassette camcorder to conform to the
automatic gain control copy control technology with respect to any
video signal received through a camera lens;
(B) apply to the manufacture, importation, offer for sale, provision
of, or other trafficking in, any professional analog video cassette
recorder; or
(C) apply to the offer for sale or provision of, or other trafficking in,
any previously owned analog video cassette recorder, if such recorder
was legally manufactured and sold when new and not subsequently
modified in violation of paragraph (1)(B).
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(4)

Definitions: For purposes of this subsection:
(A) An “analog video cassette recorder” means a device that records,
or a device that includes a function that records, on electromagnetic
tape in an analog format the electronic impulses produced by the video
and audio portions of a television program, motion picture, or other
form of audiovisual work.
(B) An “analog video cassette camcorder” means an analog video
cassette recorder that contains a recording function that operates
through a camera lens and through a video input that may be connected
with a television or other video playback device.
(C) An analog video cassette recorder “conforms” to the automatic
gain control copy control technology if it:
(i) detects one or more of the elements of such technology and
does not record the motion picture or transmission protected by
such technology; or
(ii) records a signal that, when played back, exhibits a
meaningfully distorted or degraded display.
(D) The term “professional analog video cassette recorder” means an
analog video cassette recorder that is designed, manufactured,
marketed, and intended for use by a person who regularly employs
such a device for a lawful business or industrial use, including making,
performing , displaying, distributing, or transmitting copies of motion
pictures on a commercial scale.
(E) The terms “VHS format,” “8mm format,” “Beta format,”
“automatic gain control copy control technology,” “colorstripe copy
control technology,” “four-line version of the colorstripe copy control
technology,” and “NTSC” have the meanings that are commonly
understood in the consumer electronics and motion picture industries as
of the date of the enactment of this chapter.

(5) Violations: Any violation of paragraph (1) of this subsection shall be
treated as a violation of subsection (b)(1) of this section. Any violation of
paragraph (2) of this subsection shall be deemed an “act of circumvention”
for the purposes of section 1203(c)(3)(A) of this chapter.
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3.3. What obligations are in the Law for the protection of “rights management information?”
“Section 1202. - Integrity of Copyright management information
“(a) False Copyright Management Information.
No person shall knowingly and with the intent to induce, enable, facilitate, or
conceal infringement:
(1)

provide copyright management information that is false, or

(2) distribute or import for distribution copyright management
information that is false.
“(b) Removal or Alteration of Copyright Management Information.
No person shall, without the authority of the copyright owner or the law:
(1)

intentionally remove or alter any copyright management information,

(2) distribute or import for distribution copyright management
information knowing that the copyright management information has been
removed or altered without authority of the copyright owner or the law, or
(3) distribute, import for distribution, or publicly perform works, copies
of works, or phonorecords, knowing that copyright management
information has been removed or altered without authority of the copyright
owner or the law, knowing, or, with respect to civil remedies under section
1203, having reasonable grounds to know, that it will induce, enable,
facilitate, or conceal an infringement of any right under this title.
“(c) Definition.
As used in this section, the term ‘‘copyright management information’’ means any
of the following information conveyed in connection with copies or phonorecords
of a work or performances or displays of a work, including in digital form, except
that such term does not include any personally identifying information about a
user of a work or of a copy, phonorecord, performance, or display of a work:
(1) The title and other information identifying the work, including the
information set forth on a notice of copyright.
(2) The name of, and other identifying information about, the author of a
work.
(3) The name of, and other identifying information about, the copyright
owner of the work, including the information set forth in a notice of
copyright.
(4) With the exception of public performances of works by radio and
television broadcast stations, the name of, and other identifying information
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about, a performer whose performance is fixed in a work other than an
audiovisual work.
(5) With the exception of public performances of works by radio and
television broadcast stations, in the case of an audiovisual work, the name
of, and other identifying information about, a writer, performer, or director
who is credited in the audiovisual work.
(6)

Terms and conditions for use of the work.

(7) Identifying numbers or symbols referring to such information or links
to such information.
(8) Such other information as the Register of Copyrights may prescribe by
regulation, except that the Register of Copyrights may not require the
provision of any information concerning the user of a copyrighted work.
“(d) Law Enforcement, Intelligence, and Other Government Activities.
This section does not prohibit any lawfully authorized investigative, protective,
information security, or intelligence activity of an officer, agent, or employee of
the United States, a State, or a political subdivision of a State, or a person acting
pursuant to a contract with the United States, a State, or a political subdivision of
a State. For purposes of this subsection, the term ‘‘information security’’ means
activities carried out in order to identify and address the vulnerabilities of a
government computer, computer system, or computer network.
[…]”

3.4

Generally, what measures for enforcement of rights are in the Law?
“Section 501. – Infringement of Copyrights
“[…]
“(b) The legal or beneficial owner of an exclusive right under a copyright is
entitled, subject to the requirements of section 411 to institute an action for
any infringement of that particular right committed while he or she is the
owner of it. The court may require such owner to serve written notice of the
action with a copy of the complaint upon any person shown, by the records
of the Copyright Office or otherwise, to have or claim an interest in the
copyright, and shall require that such notice be served upon any person
whose interest is likely to be affected by a decision in the case. The court
may require the joinder, and shall permit the intervention, of any person
having or claiming an interest in the copyright.
[…]”
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“Section 502. - Remedies for infringement: Injunctions
“(a) Any court having jurisdiction of a civil action arising under this title may,
subject to the provisions of section 1498 of title 28, grant temporary and final
injunctions on such terms as it may deem reasonable to prevent or restrain
infringement of a copyright.
“(b) Any such injunction may be served anywhere in the United States on the
person enjoined; it shall be operative throughout the United States and shall be
enforceable, by proceedings in contempt or otherwise, by any United States court
having jurisdiction of that person. The clerk of the court granting the injunction
shall, when requested by any other court in which enforcement of the injunction is
sought, transmit promptly to the other court a certified copy of all the papers in
the case on file in such clerk’s office.
[…]”

“Section 503. - Remedies for infringement: Impounding and disposition of infringing
articles
“(a) At any time while an action under this title is pending, the court may order
the impounding, on such terms as it may deem reasonable, of all copies or
phonorecords claimed to have been made or used in violation of the copyright
owner’s exclusive rights, and of all plates, molds, matrices, masters, tapes, film
negatives, or other articles by means of which such copies or phonorecords may
be reproduced.
“(b) As part of a final judgment or decree, the court may order the destruction or
other reasonable disposition of all copies or phonorecords found to have been
made or used in violation of the copyright owner’s exclusive rights, and of all
plates, molds, matrices, masters, tapes, film negatives, or other articles by means
of which such copies or phonorecords may be reproduced.

“Section 504. - Remedies for infringement: Damages and profits
“(a) In General.
Except as otherwise provided by this title, an infringer of copyright is liable for
either:
(1) the copyright owner’s actual damages and any additional profits of the
infringer, as provided by subsection (b); or
(2)

statutory damages, as provided by subsection (c).
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“(b) Actual Damages and Profits.
The copyright owner is entitled to recover the actual damages suffered by him or
her as a result of the infringement, and any profits of the infringer that are
attributable to the infringement and are not taken into account in computing the
actual damages. In establishing the infringer’s profits, the copyright owner is
required to present proof only of the infringer’s gross revenue, and the infringer is
required to prove his or her deductible expenses and the elements of profit
attributable to factors other than the copyrighted work.
“(c) Statutory Damages.
(1) Except as provided by clause (2) of this subsection, the copyright
owner may elect, at any time before final judgment is rendered, to recover,
instead of actual damages and profits, an award of statutory damages for all
infringements involved in the action, with respect to any one work, for
which any one infringer is liable individually, or for which any two or more
infringers are liable jointly and severally, in a sum of not less than $750 or
more than $30,000 as the court considers just. For the purposes of this
subsection, all the parts of a compilation or derivative work constitute one
work.
(2) In a case where the copyright owner sustains the burden of proving,
and the court finds, that infringement was committed willfully, the court in
its discretion may increase the award of statutory damages to a sum of not
more than $150,000. In a case where the infringer sustains the burden of
proving, and the court finds, that such infringer was not aware and had no
reason to believe that his or her acts constituted an infringement of
copyright, the court in its discretion may reduce the award of statutory
damages to a sum of not less than $200. The court shall remit statutory
damages in any case where an infringer believed and had reasonable
grounds for believing that his or her use of the copyrighted work was a fair
use under section 107, if the infringer was:
(i) an employee or agent of a nonprofit educational institution,
library, or archives acting within the scope of his or her employment
who, or such institution, library, or archives itself, which infringed by
reproducing the work in copies or phonorecords; or
(ii) a public broadcasting entity which or a person who, as a regular
part of the nonprofit activities of a public broadcasting entity (as
defined in subsection (g) of section 118) infringed by performing a
published nondramatic literary work or by reproducing a transmission
program embodying a performance of such a work.
“(d) Additional Damages in Certain Cases.
In any case in which the court finds that a defendant proprietor of an
establishment who claims as a defense that its activities were exempt under
section 110(5) did not have reasonable grounds to believe that its use of a
copyrighted work was exempt under such section, the plaintiff shall be entitled to,
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in addition to any award of damages under this section, an additional award of
two times the amount of the license fee that the proprietor of the establishment
concerned should have paid the plaintiff for such use during the preceding period
of up to 3 years.”

“Section 505. - Remedies for infringement: Costs and attorney’s fees
“In any civil action under this title, the court in its discretion may allow the recovery of
full costs by or against any party other than the United States or an officer thereof.
Except as otherwise provided by this title, the court may also award a reasonable
attorney’s fee to the prevailing party as part of the costs.”

“Section 506. - Criminal offenses
“(a) Criminal Infringement.
Any person who infringes a copyright willfully either:
(1)

for purposes of commercial advantage or private financial gain, or

(2) by the reproduction or distribution, including by electronic means,
during any 180-day period, of 1 or more copies or phonorecords of 1 or
more copyrighted works, which have a total retail value of more than
$1,000, shall be punished as provided under section 2319 of title 18, United
States Code. For purposes of this subsection, evidence of reproduction or
distribution of a copyrighted work, by itself, shall not be sufficient to
establish willful infringement.
“(b) Forfeiture and Destruction.
When any person is convicted of any violation of subsection (a), the court in its
judgment of conviction shall, in addition to the penalty therein prescribed, order
the forfeiture and destruction or other disposition of all infringing copies or
phonorecords and all implements, devices, or equipment used in the manufacture
of such infringing copies or phonorecords.
“(c) Fraudulent Copyright Notice.
Any person who, with fraudulent intent, places on any article a notice of copyright
or words of the same purport that such person knows to be false, or who, with
fraudulent intent, publicly distributes or imports for public distribution any article
bearing such notice or words that such person knows to be false, shall be fined not
more than $2,500.
“(d) Fraudulent Removal of Copyright Notice.
Any person who, with fraudulent intent, removes or alters any notice of copyright
appearing on a copy of a copyrighted work shall be fined not more than $2,500.
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“(e) False Representation.
Any person who knowingly makes a false representation of a material fact in the
application for copyright registration provided for by section 409, or in any
written statement filed in connection with the application, shall be fined not more
than $2,500.
“(f) Rights of Attribution and Integrity.
Nothing in this section applies to infringement of the rights conferred by section
106A(a).”
[…]”

“Section 509. - Seizure and forfeiture
“(a) All copies or phonorecords manufactured, reproduced, distributed,
sold, or otherwise used, intended for use, or possessed with intent to use in
violation of section 506 and all plates, molds, matrices, masters, tapes, film
negatives, or other articles by means of which such copies or phonorecords
may be reproduced, and all electronic, mechanical, or other devices for
manufacturing, reproducing, or assembling such copies or phonorecords may
be seized and forfeited to the United States.
“(b) The applicable procedures relating to
(i) the seizure, summary and judicial forfeiture, and condemnation
of vessels, vehicles, merchandise, and baggage for violations of the
customs laws contained in title 19,
(ii) the disposition of such vessels, vehicles, merchandise, and
baggage or the proceeds from the sale thereof,
(iii) the remission or mitigation of such forfeiture,
(iv) the compromise of claims, and
(v) the award of compensation to informers in respect of such
forfeitures, shall apply to seizures and forfeitures incurred, or alleged
to have been incurred, under the provisions of this section, insofar as
applicable and not inconsistent with the provisions of this section;
except that such duties as are imposed upon any officer or employee of
the Treasury Department or any other person with respect to the seizure
and forfeiture of vessels, vehicles, merchandise, and baggage under the
provisions of the customs laws contained in title 19 shall be performed
with respect to seizure and forfeiture of all articles described in
subsection (a) by such officers, agents, or other persons as may be
authorized or designated for that purpose by the Attorney General.”
[…]”
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“Section 603. Importation prohibitions: Enforcement and disposition of excluded
articles
“(a) The Secretary of the Treasury and the United States Postal Service
shall separately or jointly make regulations for the enforcement of the
provisions of this title prohibiting importation.
“(b) These regulations may require, as a condition for the exclusion of
articles under
(1) that the person seeking exclusion obtain a court order enjoining
importation of the articles; or
(2) that the person seeking exclusion furnish proof, of a specified
nature and in accordance with prescribed procedures, that the copyright
in which such person claims an interest is valid and that the
importation would violate the prohibition in the person seeking
exclusion may also be required to post a surety bond for any injury that
may result if the detention or exclusion of the articles proves to be
unjustified.
“(c) Articles imported in violation of the importation prohibitions of this
title are subject to seizure and forfeiture in the same manner as property
imported in violation of the customs revenue laws. Forfeited articles shall be
destroyed as directed by the Secretary of the Treasury or the court, as the
case may be.”

“Section 1203. - Civil remedies
“(a) Civil Actions: Any person injured by a violation of section 1201 or
1202 may bring a civil action in an appropriate United States district court
for such violation.
“(b) Powers of the Court: In an action brought under subsection (a), the
court:
(1) may grant temporary and permanent injunctions on such terms as
it deems reasonable to prevent or restrain a violation, but in no event
shall impose a prior restraint on free speech or the press protected
under the 1st amendment to the Constitution;
(2) at any time while an action is pending, may order the
impounding, on such terms as it deems reasonable, of any device or
product that is in the custody or control of the alleged violator and that
the court has reasonable cause to believe was involved in a violation;
(3)

may award damages under subsection (c);

(4) in its discretion may allow the recovery of costs by or against any
party other than the United States or an officer thereof;
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(5) in its discretion may award reasonable attorney’s fees to the
prevailing party; and
(6) may, as part of a final judgment or decree finding a violation,
order the remedial modification or the destruction of any device or
product involved in the violation that is in the custody or control of the
violator or has been impounded under paragraph (2).
“(c) Award of Damages:
(1) In General: Except as otherwise provided in this title, a person
committing a violation of section 1201 or 1202 is liable for either:
(A) the actual damages and any additional profits of the
violator, as provided in paragraph (2), or
(B)

statutory damages, as provided in paragraph (3).

(2) Actual Damages: The court shall award to the complaining party
the actual damages suffered by the party as a result of the violation,
and any profits of the violator that are attributable to the violation and
are not taken into account in computing the actual damages, if the
complaining party elects such damages at any time before final
judgment is entered.
(3) Statutory Damages: (A) At any time before final judgment is
entered, a complaining party may elect to recover an award of statutory
damages for each violation of section 1201 in the sum of not less than
$200 or more than $2,500 per act of circumvention, device, product,
component, offer, or performance of service, as the court considers
just.
(B) At any time before final judgment is entered, a complaining
party may elect to recover an award of statutory damages for
each violation of section 1202 in the sum of not less than $2,500
or more than $25,000.
(4) Repeated Violations: In any case in which the injured party
sustains the burden of proving, and the court finds, that a person has
violated section 1201 or 1202 within three years after a final judgment
was entered against the person for another such violation, the court
may increase the award of damages up to triple the amount that would
otherwise be awarded, as the court considers just.
(5)

Innocent Violations:
(A) In General: The court in its discretion may reduce or remit
the total award of damages in any case in which the violator
sustains the burden of proving, and the court finds, that the
violator was not aware and had no reason to believe that its acts
constituted a violation.
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(B) Nonprofit Library, Archives, Educational Institutions, or
Public Broadcasting Entities:
(i) Definition: In this subparagraph, the term “public
broadcasting entity” has the meaning given such term
under section 118(g).
(ii) In general: In the case of a nonprofit library, archives,
educational institution, or public broadcasting entity, the
court shall remit damages in any case in which the library,
archives, educational institution, or public broadcasting
entity sustains the burden of proving, and the court finds,
that the library, archives, educational institution, or public
broadcasting entity was not aware and had no reason to
believe that its acts constituted a violation.”

“Section 1204. - Criminal offenses and penalties
“(a) In General: Any person who violates section 1201 or 1202 willfully
and for purposes of commercial advantage or private financial gain:
(1) shall be fined not more than $500,000 or imprisoned for not more
than 5 years, or both, for the first offense; and
(2) shall be fined not more than $1,000,000 or imprisoned for not
more than 10 years, or both, for any subsequent offense.
“(b) Limitation for Nonprofit Library, Archives, Educational Institution, or
Public Broadcasting Entity: Subsection (a) shall not apply to a nonprofit
library, archives, educational institution, or public broadcasting entity (as
defined under section 118(g)).
“(c) Statute of Limitations: No criminal proceeding shall be brought under
this section unless such proceeding is commenced within five years after the
cause of action arose.”

“Section 1205. - Savings clause
Nothing in this chapter abrogates, diminishes, or weakens the provisions of, nor
provides any defense or element of mitigation in a criminal prosecution or civil
action under, any Federal or State law that prevents the violation of the privacy of
an individual in connection with the individual’s use of the Internet.”
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“18 U.S.C. § 2319. Criminal infringement of a copyright
“(a) Whoever violates (relating to criminal offenses) of title 17 shall be
punished as provided in subsections (b) and (c) of this section and such
penalties shall be in addition to any other provisions of title 17 or any other
law.
“(b) Any person who commits an offense (a)(1) of title 17
(1) shall be imprisoned not more than 5 years, or fined in the amount
set forth in this title, or both, if the offense consists of the reproduction
or distribution, including by electronic means, during any 180-day
period, of at least 10 copies or phonorecords, of 1 or more copyrighted
works, which have a total retail value of more than $2,500;
(2) shall be imprisoned not more than 10 years, or fined in the
amount set forth in this title, or both, if the offense is a second or
subsequent offense under paragraph (1); and
(3) shall be imprisoned not more than 1 year, or fined in the amount
set forth in this title, or both, in any other case.
“(c) Any person who commits an offense under of title 17, United States
Code
(1) shall be imprisoned not more than 3 years, or fined in the amount
set forth in this title, or both, if the offense consists of the reproduction
or distribution of 10 or more copies or phonorecords of 1 or more
copyrighted works, which have a total retail value of $2,500 or more;
(2) shall be imprisoned not more than 6 years, or fined in the amount
set forth in this title, or both, if the offense is a second or subsequent
offense under paragraph (1); and
(3) shall be imprisoned not more than 1 year, or fined in the amount
set forth in this title, or both, if the offense consists of the reproduction
or distribution of 1 or more copies or phonorecords of 1 or more
copyrighted works, which have a total retail value of more than $1,000.
“(d)(1) During preparation of the presentence report pursuant to
Rule 32(c) of the Federal Rules of Criminal Procedure, victims of the
offense shall be permitted to submit, and the probation officer shall
receive, a victim impact statement that identifies the victim of the
offense and the extent and scope of the injury and loss suffered by the
victim, including the estimated economic impact of the offense on that
victim.
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(2) Persons permitted to submit victim impact statements shall
include
(A) producers and sellers of legitimate works affected by
conduct involved in the offense;
(B)

holders of intellectual property rights in such works; and

(C) the legal representatives of such producers, sellers, and
holders.
“(e) As used in this section
(1) the terms “phonorecord” and “copies” have, respectively, the
meanings set forth in (relating to definitions) of title 17; and
(2) the terms “reproduction” and “distribution” refer to the exclusive
rights of a copyright owner under clauses (1) and (3) respectively of
(relating to exclusive rights in copyrighted works), as limited by
through of title 17.”

“18 U.S.C.§ 2319A. Unauthorized fixation of and trafficking in sound recordings
and music videos of live musical performances
“(a) OFFENSE. Whoever, without the consent of the performer or
performers involved, knowingly and for purposes of commercial advantage
or private financial gain
(1) fixes the sounds or sounds and images of a live musical
performance in a copy or phonorecord, or reproduces copies or
phonorecords of such a performance from an unauthorized fixation;
(2) transmits or otherwise communicates to the public the sounds or
sounds and images of a live musical performance; or
(3) distributes or offers to distribute, sells or offers to sell, rents or
offers to rent, or traffics in any copy or phonorecord fixed as described
in paragraph (1), regardless of whether the fixations occurred in the
United States;shall be imprisoned for not more than 5 years or fined in
the amount set forth in this title, or both, or if the offense is a second or
subsequent offense, shall be imprisoned for not more than 10 years or
fined in the amount set forth in this title, or both.
“(b) FORFEITURE AND DESTRUCTION. When a person is convicted of a
violation of subsection (a), the court shall order the forfeiture and destruction
of any copies or phonorecords created in violation thereof, as well as any
plates, molds, matrices, masters, tapes, and film negatives by means of which
such copies or phonorecords may be made. The court may also, in its
discretion, order the forfeiture and destruction of any other equipment by
means of which such copies or phonorecords may be reproduced, taking into
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account the nature, scope, and proportionality of the use of the equipment in
the offense.
“(c) SEIZURE AND FORFEITURE. If copies or phonorecords of sounds or
sounds and images of a live musical performance are fixed outside of the
United States without the consent of the performer or performers involved,
such copies or phonorecords are subject to seizure and forfeiture in the
United States in the same manner as property imported in violation of the
customs laws. The Secretary of the Treasury shall, not later than 60 days
after the date of the enactment of the Uruguay Round Agreements Act, issue
regulations to carry out this subsection, including regulations by which any
performer may, upon payment of a specified fee, be entitled to notification
by the United States Customs Service of the importation of copies or
phonorecords that appear to consist of unauthorized fixations of the sounds
or sounds and images of a live musical performance.
“(d) VICTIM IMPACT STATEMENT.
(1) During preparation of the presentence report pursuant to
Rule 32(c) of the Federal Rules of Criminal Procedure, victims of the
offense shall be permitted to submit, and the probation officer shall
receive, a victim impact statement that identifies the victim of the
offense and the extent and scope of the injury and loss suffered by the
victim, including the estimated economic impact of the offense on that
victim.
(2) Persons permitted to submit victim impact statements shall
include
(A) producers and sellers of legitimate works affected by
conduct involved in the offense;
(B)

holders of intellectual property rights in such works; and

(C) the legal representatives of such producers, sellers, and
holders.
“(e) DEFINITIONS. As used in this section
(1) the terms “copy”, “fixed”, “musical work”, “phonorecord”,
“reproduce”, “sound recordings”, and “transmit” mean those terms
within the meaning of title 17; and
(2) the term “traffic in” means transport, transfer, or otherwise
dispose of, to another, as consideration for anything of value, or make
or obtain control of with intent to transport, transfer, or dispose of.
“(f) APPLICABILITY. This section shall apply to any Act or Acts that occur
on or after the date of the enactment of the Uruguay Round Agreements
Act.”
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3.5. How does the law define the liability of the Internet service providers?
Note: Under U.S. common law, Internet service providers (ISPs”) may be held
primarily liable for infringement as a result of the temporary copies made in the course
of transmitting and storing copyrighted materials and secondarily liable for any
infringement of third parties that takes place on or through its services. The following
provisions limit ISPs’ liability when all of the requisite conditions are met.

“Section 512. - Limitations on liability relating to material online
“(a) Transitory Digital Network Communications.
A service provider shall not be liable for monetary relief, or, except as provided in
subsection (j), for injunctive or other equitable relief, for infringement of
copyright by reason of the provider’s transmitting, routing, or providing
connections for, material through a system or network controlled or operated by
or for the service provider, or by reason of the intermediate and transient storage
of that material in the course of such transmitting, routing, or providing
connections, if:
(1) the transmission of the material was initiated by or at the direction of a
person other than the service provider;
(2) the transmission, routing, provision of connections, or storage is
carried out through an automatic technical process without selection of the
material by the service provider;
(3) the service provider does not select the recipients of the material
except as an automatic response to the request of another person;
(4) no copy of the material made by the service provider in the course of
such intermediate or transient storage is maintained on the system or
network in a manner ordinarily accessible to anyone other than anticipated
recipients, and no such copy is maintained on the system or network in a
manner ordinarily accessible to such anticipated recipients for a longer
period than is reasonably necessary for the transmission, routing, or
provision of connections; and
(5) the material is transmitted through the system or network without
modification of its content.
“(b) System Caching.
(1)

Limitation on liability.

A service provider shall not be liable for monetary relief, or, except as
provided in subsection (j), for injunctive or other equitable relief, for
infringement of copyright by reason of the intermediate and temporary
storage of material on a system or network controlled or operated by or for
the service provider in a case in which:
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(A) the material is made available online by a person other than the
service provider;
(B) the material is transmitted from the person described in
subparagraph (A) through the system or network to a person other
than the person described in subparagraph (A) at the direction of that
other person; and
(C) the storage is carried out through an automatic technical process
for the purpose of making the material available to users of the system
or network who, after the material is transmitted as described in
subparagraph (B), request access to the material from the person
described in subparagraph (A), if the conditions set forth in
paragraph (2) are met.
(2)

Conditions.

The conditions referred to in paragraph (1) are that:
(A) the material described in paragraph (1) is transmitted to the
subsequent users described in paragraph (1)(C) without modification
to its content from the manner in which the material was transmitted
from the person described in paragraph (1)(A);
(B) the service provider described in paragraph (1) complies with
rules concerning the refreshing, reloading, or other updating of the
material when specified by the person making the material available
online in accordance with a generally accepted industry standard data
communications protocol for the system or network through which
that person makes the material available, except that this subparagraph
applies only if those rules are not used by the person described in
paragraph (1)(A) to prevent or unreasonably impair the intermediate
storage to which this subsection applies;
(C) the service provider does not interfere with the ability of
technology associated with the material to return to the person
described in paragraph (1)(A) the information that would have been
available to that person if the material had been obtained by the
subsequent users described in paragraph (1)(C) directly from that
person, except that this subparagraph applies only if that technology:
(i) does not significantly interfere with the performance of the
provider’s system or network or with the intermediate storage of
the material;
(ii) is consistent with generally accepted industry standard
communications protocols; and
(iii) does not extract information from the provider’s system or
network other than the information that would have been
available to the person described in paragraph (1)(A) if the
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subsequent users had gained access to the material directly from
that person;
(D) if the person described in paragraph (1)(A) has in effect a
condition that a person must meet prior to having access to the
material, such as a condition based on payment of a fee or provision of
a password or other information, the service provider permits access
to the stored material in significant part only to users of its system or
network that have met those conditions and only in accordance with
those conditions; and
(E) if the person described in paragraph (1)(A) makes that material
available online without the authorization of the copyright owner of
the material, the service provider responds expeditiously to remove, or
disable access to, the material that is claimed to be infringing upon
notification of claimed infringement as described in subsection (c)(3),
except that this subparagraph applies only if:
(i) the material has previously been removed from the
originating site or access to it has been disabled, or a court has
ordered that the material be removed from the originating site or
that access to the material on the originating site be disabled;
and
(ii) the party giving the notification includes in the notification
a statement confirming that the material has been removed from
the originating site or access to it has been disabled or that a
court has ordered that the material be removed from the
originating site or that access to the material on the originating
site be disabled.”
“(c) Information Residing on Systems or Networks at Direction of Users:
(1) In General: A service provider shall not be liable for monetary
relief, or, except as provided in subsection (j), for injunctive or other
equitable relief, for infringement of copyright by reason of the storage
at the direction of a user of material that resides on a system or network
controlled or operated by or for the service provider, if the service
provider:
(A)(i) does not have actual knowledge that the material or an
activity using the material on the system or network is infringing;
(ii) in the absence of such actual knowledge, is not aware of
facts or circumstances from which infringing activity is
apparent; or
(iii) upon obtaining such knowledge or awareness, acts
expeditiously to remove, or disable access to, the material;
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(B) does not receive a financial benefit directly attributable to
the infringing activity, in a case in which the service provider has
the right and ability to control such activity; and
(C) upon notification of claimed infringement as described in
paragraph (3), responds expeditiously to remove, or disable
access to, the material that is claimed to be infringing or to be the
subject of infringing activity.
(2) Designated Agent: The limitations on liability established in this
subsection apply to a service provider only if the service provider has
designated an agent to receive notifications of claimed infringement
described in paragraph (3), by making available through its service,
including on its website in a location accessible to the public, and by
providing to the Copyright Office, substantially the following
information:
(A) the name, address, phone number, and electronic mail
address of the agent.
(B) other contact information which the Register of Copyrights
may deem appropriate.
The Register of Copyrights shall maintain a current directory of
agents available to the public for inspection, including through
the Internet, in both electronic and hard copy formats, and may
require payment of a fee by service providers to cover the costs of
maintaining the directory.
(3)

Elements of Notification:
(A) To be effective under this subsection, a notification of
claimed infringement must be a written communication provided
to the designated agent of a service provider that includes
substantially the following:
(i) A physical or electronic signature of a person
authorized to act on behalf of the owner of an exclusive
right that is allegedly infringed.
(ii) Identification of the copyrighted work claimed to
have been infringed, or, if multiple copyrighted works at a
single online site are covered by a single notification, a
representative list of such works at that site.
(iii) Identification of the material that is claimed to be
infringing or to be the subject of infringing activity and that
is to be removed or access to which is to be disabled, and
information reasonably sufficient to permit the service
provider to locate the material.
(iv) Information reasonably sufficient to permit the
service provider to contact the complaining party, such as
an address, telephone number, and, if available, an
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electronic mail address at which the complaining party may
be contacted.
(v) A statement that the complaining party has a good
faith belief that use of the material in the manner
complained of is not authorized by the copyright owner, its
agent, or the law.
(vi) A statement that the information in the notification is
accurate, and under penalty of perjury, that the complaining
party is authorized to act on behalf of the owner of an
exclusive right that is allegedly infringed.
(B)(i) Subject to clause (ii), a notification from a copyright
owner or from a person authorized to act on behalf of the
copyright owner that fails to comply substantially with the
provisions of subparagraph (A) shall not be considered
under paragraph (1)(A) in determining whether a service
provider has actual knowledge or is aware of facts or
circumstances from which infringing activity is apparent.
(ii) In a case in which the notification that is provided to
the service provider’s designated agent fails to comply
substantially with all the provisions of subparagraph (A)
but substantially complies with clauses (ii), (iii), and (iv) of
subparagraph (A), clause (i) of this subparagraph applies
only if the service provider promptly attempts to contact
the person making the notification or takes other reasonable
steps to assist in the receipt of notification that substantially
complies with all the provisions of subparagraph (A).
“(d) Information Location Tools: A service provider shall not be liable for
monetary relief, or, except as provided in subsection (j), for injunctive or
other equitable relief, for infringement of copyright by reason of the provider
referring or linking users to an online location containing infringing material
or infringing activity, by using information location tools, including a
directory, index, reference, pointer, or hypertext link, if the service provider:
(1)(A) does not have actual knowledge that the material or activity is
infringing;
(B) in the absence of such actual knowledge, is not aware of facts
or circumstances from which infringing activity is apparent; or
(C) upon obtaining such knowledge or awareness, acts
expeditiously to remove, or disable access to, the material;
(2) does not receive a financial benefit directly attributable to the
infringing activity, in a case in which the service provider has the right
and ability to control such activity; and
(3) upon notification of claimed infringement as described in
subsection (c)(3), responds expeditiously to remove, or disable access
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to, the material that is claimed to be infringing or to be the subject of
infringing activity, except that, for purposes of this paragraph, the
information described in subsection (c)(3)(A)(iii) shall be identification
of the reference or link, to material or activity claimed to be infringing,
that is to be removed or access to which is to be disabled, and
information reasonably sufficient to permit the service provider to
locate that reference or link.
“(e) Limitation on Liability of Nonprofit Educational Institutions: (1) When a
public or other nonprofit institution of higher education is a service provider, and
when a faculty member or graduate student who is an employee of such institution
is performing a teaching or research function, for the purposes of subsections (a)
and (b) such faculty member or graduate student shall be considered to be a person
other than the institution, and for the purposes of subsections (c) and (d) such
faculty member’s or graduate student’s knowledge or awareness of his or her
infringing activities shall not be attributed to the institution, if:
(A) such faculty member’s or graduate student’s infringing activities
do not involve the provision of online access to instructional materials
that are or were required or recommended, within the preceding 3-year
period, for a course taught at the institution by such faculty member or
graduate student;
(B) the institution has not, within the preceding 3-year period,
received more than 2 notifications described in subsection (c)(3) of
claimed infringement by such faculty member or graduate student, and
such notifications of claimed infringement were not actionable under
subsection (f); and
(C) the institution provides to all users of its system or network
informational materials that accurately describe, and promote
compliance with, the laws of the United States relating to copyright.
(2) For the purposes of this subsection, the limitations on injunctive relief
contained in subsections (j)(2) and (j)(3), but not those in (j)(1), shall apply.
“(f) Misrepresentations: Any person who knowingly materially misrepresents
under this section:
(1)

that material or activity is infringing, or

(2) that material or activity was removed or disabled by mistake or
misidentification, shall be liable for any damages, including costs and
attorneys’ fees, incurred by the alleged infringer, by any copyright owner or
copyright owner’s authorized licensee, or by a service provider, who is
injured by such misrepresentation, as the result of the service provider
relying upon such misrepresentation in removing or disabling access to the
material or activity claimed to be infringing, or in replacing the removed
material or ceasing to disable access to it.
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“(g) Replacement of Removed or Disabled Material and Limitation on Other
Liability:
(1) No Liability for Taking Down Generally: Subject to paragraph (2), a
service provider shall not be liable to any person for any claim based on the
service provider’s good faith disabling of access to, or removal of, material
or activity claimed to be infringing or based on facts or circumstances from
which infringing activity is apparent, regardless of whether the material or
activity is ultimately determined to be infringing.
(2) Exception: Paragraph (1) shall not apply with respect to material
residing at the direction of a subscriber of the service provider on a system or
network controlled or operated by or for the service provider that is removed,
or to which access is disabled by the service provider, pursuant to a notice
provided under subsection (c)(1)(C), unless the service provider:
(A) takes reasonable steps promptly to notify the subscriber that it
has removed or disabled access to the material;
(B) upon receipt of a counter notification described in paragraph (3),
promptly provides the person who provided the notification under
subsection (c)(1)(C) with a copy of the counter notification, and
informs that person that it will re-place the removed material or cease
disabling access to it in 10 business days; and
(C) replaces the removed material and ceases disabling access to it
not less than 10, nor more than 14, business days following receipt of
the counter notice, unless its designated agent first receives notice from
the person who submitted the notification under subsection (c)(1)(C)
that such person has filed an action seeking a court order to restrain the
subscriber from engaging in infringing activity relating to the material
on the service provider’s system or network.
(3) Contents of Counter Notification: To be effective under this
subsection, a counter notification must be a written communication provided
to the service provider’s designated agent that includes substantially the
following:
(A) A physical or electronic signature of the subscriber.
(B) Identification of the material that has been removed or to which
access has been disabled and the location at which the material
appeared before it was removed or access to it was disabled.
(C) A statement under penalty of perjury that the subscriber has a
good faith belief that the material was removed or disabled as a result
of mistake or misidentification of the material to be removed or
disabled.
(D) The subscriber’s name, address, and telephone number, and a
statement that the subscriber consents to the jurisdiction of Federal
District Court for the judicial district in which the address is located, or
if the subscriber’s address is outside of the United States, for any
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judicial district in which the service provider may be found, and that
the subscriber will accept service of process from the person who
provided notification under subsection (c)(1)(C) or an agent of such
person.
(4) Limitation on Other Liability: A service provider’s compliance with
paragraph (2) shall not subject the service provider to liability for copyright
infringement with respect to the material identified in the notice provided
under subsection (c)(1)(C).
“(h) Subpoena to Identify Infringer:
(1) Request: A copyright owner or a person authorized to act on the
owner’s behalf may request the clerk of any United States district court to
issue a subpoena to a service provider for identification of an alleged
infringer in accordance with this subsection.
(2)

Contents of Request-The request may be made by filing with the clerk:
(A) a copy of a notification described in subsection (c)(3)(A);
(B)

a proposed subpoena; and

(C) a sworn declaration to the effect that the purpose for which the
subpoena is sought is to obtain the identity of an alleged infringer and
that such information will only be used for the purpose of protecting
rights under this title.
(3) Contents of Subpoena: The subpoena shall authorize and order the
service provider receiving the notification and the subpoena to expeditiously
disclose to the copyright owner or person authorized by the copyright owner
information sufficient to identify the alleged infringer of the material
described in the notification to the extent such information is available to the
service provider.
(4) Basis for Granting Subpoena: If the notification filed satisfies the
provisions of subsection (c)(3)(A), the proposed subpoena is in proper form,
and the accompanying declaration is properly executed, the clerk shall
expeditiously issue and sign the proposed subpoena and return it to the
requester for delivery to the service provider.
(5) Actions of Service Provider Receiving Subpoena: Upon receipt of the
issued subpoena, either accompanying or subsequent to the receipt of a
notification described in subsection (c)(3)(A), the service provider shall
expeditiously disclose to the copyright owner or person authorized by the
copyright owner the information required by the subpoena, notwithstanding
any other provision of law and regardless of whether the service provider
responds to the notification.
(6) Rules Applicable to Subpoena: Unless otherwise provided by this
section or by applicable rules of the court, the procedure for issuance and
delivery of the subpoena, and the remedies for noncompliance with the
subpoena, shall be governed to the greatest extent practicable by those
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provisions of the Federal Rules of Civil Procedure governing the issuance,
service, and enforcement of a subpoena duces tecum.
(i)

Conditions for Eligibility:
(1) Accommodation of Technology: The limitations on
liability established by this section shall apply to a service
provider only if the service provider:
(A) has adopted and reasonably implemented, and
informs subscribers and account holders of the service
provider’s system or network of, a policy that provides for
the termination in appropriate circumstances of subscribers
and account holders of the service provider’s system or
network who are repeat infringers; and
(B) accommodates and does not interfere with standard
technical measures.
(2) Definition: As used in this subsection, the term “standard
technical measures” means technical measures that are used by
copyright owners to identify or protect copyrighted works and:
(A) have been developed pursuant to a broad consensus
of copyright owners and service providers in an open, fair,
voluntary, multi-industry standards process;
(B) are available to any person on reasonable and
nondiscriminatory terms; and
(C) do not impose substantial costs on service providers
or substantial burdens on their systems or networks.

“(j) Injunctions: The following rules shall apply in the case of any application
for an injunction under section 502 against a service provider that is not subject to
monetary remedies under this section:
(1)

Scope of Relief.
(A) With respect to conduct other than that which qualifies for the
limitation on remedies set forth in subsection (a), the court may grant
injunctive relief with respect to a service provider only in one or more
of the following forms:
(i) An order restraining the service provider from providing
access to infringing material or activity residing at a particular
online site on the provider’s system or network.
(ii) An order restraining the service provider from providing
access to a subscriber or account holder of the service provider’s
system or network who is engaging in infringing activity and is
identified in the order, by terminating the accounts of the
subscriber or account holder that are specified in the order.
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(iii) Such other injunctive relief as the court may consider
necessary to prevent or restrain infringement of copyrighted
material specified in the order of the court at a particular online
location, if such relief is the least burdensome to the service
provider among the forms of relief comparably effective for that
purpose.
(B) If the service provider qualifies for the limitation on remedies
described in subsection (a), the court may only grant injunctive relief in
one or both of the following forms:
(i) An order restraining the service provider from providing
access to a subscriber or account holder of the service provider’s
system or network who is using the provider’s service to engage
in infringing activity and is identified in the order, by terminating
the accounts of the subscriber or account holder that are specified
in the order.
(ii) An order restraining the service provider from providing
access, by taking reasonable steps specified in the order to block
access, to a specific, identified, online location outside the United
States.
(2) Considerations: The court, in considering the relevant criteria for
injunctive relief under applicable law, shall consider:
(A) whether such an injunction, either alone or in combination with
other such injunctions issued against the same service provider under
this subsection, would significantly burden either the provider or the
operation of the provider’s system or network;
(B) the magnitude of the harm likely to be suffered by the copyright
owner in the digital network environment if steps are not taken to
prevent or restrain the infringement;
(C) whether implementation of such an injunction would be
technically feasible and effective, and would not interfere with access
to noninfringing material at other online locations; and
(D) whether other less burdensome and comparably effective means
of preventing or restraining access to the infringing material are
available.
(3) Notice and Ex Parte Orders: Injunctive relief under this subsection
shall be available only after notice to the service provider and an opportunity
for the service provider to appear are provided, except for orders ensuring the
preservation of evidence or other orders having no material adverse effect on
the operation of the service provider’s communications network.
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“(k) Definitions:
(1)

Service Provider.
(A) As used in subsection (a), the term “service provider” means an
entity offering the transmission, routing, or providing of connections
for digital online communications, between or among points specified
by a user, of material of the user’s choosing, without modification to
the content of the material as sent or received.
(B) As used in this section, other than subsection (a), the term
“service provider” means a provider of online services or network
access, or the operator of facilities therefor, and includes an entity
described in subparagraph (A).

(2) Monetary Relief: As used in this section, the term “monetary relief”
means damages, costs, attorneys’ fees, and any other form of monetary
payment.
“(l) Other Defenses Not Affected: The failure of a service provider’s conduct to
qualify for limitation of liability under this section shall not bear adversely upon
the consideration of a defense by the service provider that the service provider’s
conduct is not infringing under this title or any other defense.
“(m) Protection of Privacy: Nothing in this section shall be construed to condition
the applicability of subsections (a) through (d) on:
(1) a service provider monitoring its service or affirmatively seeking facts
indicating infringing activity, except to the extent consistent with a standard
technical measure complying with the provisions of subsection (i); or
(2) a service provider gaining access to, removing, or disabling access to
material in cases in which such conduct is prohibited by law.
“(n) Construction: Subsections (a), (b), (c), and (d) describe separate and distinct
functions for purposes of applying this section. Whether a service provider
qualifies for the limitation on liability in any one of those subsections shall be
based solely on the criteria in that subsection, and shall not affect a determination
of whether that service provider qualifies for the limitations on liability under any
other such subsection.

3.6

Are there any provisions in the Law on temporary storage?
“Temporary copies are deemed ‘copies’ or ‘phonorecords’ as such terms are defined
under U.S. copyright law. U.S. courts have consistently held that the reproduction
right fully applies in the digital environment and that the storage of a protected work in
digital form in an electronic medium implicates the reproduction right. See U.S.
Copyright Office, DMCA Section 104 Report; A Report of the Register of Copyrights
Pursuant to §104 of the Digital Millennium Copyright Act (August 2001), at section
III.B.2.b.”
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“Section 101. - Definitions
“Except as otherwise provided in this title, as used in this title, the following terms and
their variant forms mean the following:
[…]
‘Copies’ are material objects, other than phonograms, in which a work is fixed by
any method now known or later developed, and from which the work can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device.
[…]
‘Phonorecords’ are material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any
method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘phonorecords’ includes the material object in
which the sounds are first fixed.”

“§ 106. Exclusive rights in copyrighted works
“Subject to sections 107 through 121, the owner of copyright under this title has
the exclusive rights to do and to authorize any of the following:
(1)

to reproduce the copyrighted work in copies or phonorecords;

[…]”

“Section 512. –Limitations on liability relating to material online
“[…]
“(b) System Caching.
(1)

Limitation on liability.

A service provider shall not be liable for monetary relief, or, except as provided
in subsection (j), for injunctive or other equitable relief, for infringement of
copyright by reason of the intermediate and temporary storage of material on a
system or network controlled or operated by or for the service provider in a case
in which:
(A) the material is made available online by a person other than the
service provider;
(B) the material is transmitted from the person described in
subparagraph (A) through the system or network to a person other than the
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person described in subparagraph (A) at the direction of that other person;
and
(C) the storage is carried out through an automatic technical process for
the purpose of making the material available to users of the system or
network who, after the material is transmitted as described in
subparagraph (B), request access to the material from the person described
in subparagraph (A), if the conditions set forth in paragraph (2) are met.
(2)

Conditions. – […]”

3.7 Are there any explicit provisions to ensure that the anti-circumvention provisions do not
restrict the operation of limitations / exceptions to rights provided in the Law?
“Section 1201. - Circumvention of Copyright protection systems
“[…]
(C) During the 2-year period described in subparagraph (A), and during each
succeeding 3-year period, the Librarian of Congress, upon the recommendation of
the Register of Copyrights, who shall consult with the Assistant Secretary for
Communications and Information of the Department of Commerce and report and
comment on his or her views in making such recommendation, shall make the
determination in a rulemaking proceeding for purposes of subparagraph (B) of
whether persons who are users of a copyrighted work are, or are likely to be in the
succeeding
3-year period, adversely affected by the prohibition under subparagraph (A) in
their ability to make noninfringing uses under this title of a particular class of
copyrighted works. In conducting such rulemaking, the Librarian shall examine:
(i)

the availability for use of copyrighted works;

(ii) the availability for use of works for nonprofit archival, preservation,
and educational purposes;
(iii) the impact that the prohibition on the circumvention of technological
measures applied to copyrighted works has on criticism, comment, news
reporting, teaching, scholarship, or research;
(iv) the effect of circumvention of technological measures on the market
for or value of copyrighted works; and
(v)

such other factors as the Librarian considers appropriate.

(D) The Librarian shall publish any class of copyrighted works for which the
Librarian has determined, pursuant to the rulemaking conducted under
subparagraph (C), that noninfringing uses by persons who are users of a
copyrighted work are, or are likely to be, adversely affected, and the prohibition
contained in subparagraph (A) shall not apply to such users with respect to such
class of works for the ensuing 3-year period.
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(E) Neither the exception under subparagraph (B) from the applicability of the
prohibition contained in subparagraph (A), nor any determination made in a
rulemaking conducted under subparagraph (C), may be used as a defense in any
action to enforce any provision of this title other than this paragraph.
[…]
“(c) Other Rights, Etc., Not Affected: (1) Nothing in this section shall affect
rights, remedies, limitations, or defenses to copyright infringement, including fair
use, under this title.
(2) Nothing in this section shall enlarge or diminish vicarious or
contributory liability for copyright infringement in connection with any
technology, product, service, device, component, or part thereof.
(3) Nothing in this section shall require that the design of, or design and
selection of parts and components for, a consumer electronics,
telecommunications, or computing product provide for a response to any
particular technological measure, so long as such part or component, or the
product in which such part or component is integrated, does not otherwise
fall within the prohibitions of subsection (a)(2) or (b)(1).
(4) Nothing in this section shall enlarge or diminish any rights of free
speech or the press for activities using consumer electronics,
telecommunications, or computing products.
“(d) Exemption for Nonprofit Libraries, Archives, and Educational Institutions:
(1) A nonprofit library, archives, or educational institution which gains
access to a commercially exploited copyrighted work solely in order to make
a good faith determination of whether to acquire a copy of that work for the
sole purpose of engaging in conduct permitted under this title shall not be in
violation of subsection (a)(1)(A). A copy of a work to which access has been
gained under this paragraph:
(A) may not be retained longer than necessary to make such good
faith determination; and
(B)

may not be used for any other purpose.

(2) The exemption made available under paragraph (1) shall only apply
with respect to a work when an identical copy of that work is not reasonably
available in another form.
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(3) A nonprofit library, archives, or educational institution that willfully
for the purpose of commercial advantage or financial gain violates
paragraph (1):
(A) shall, for the first offense, be subject to the civil remedies under
section 1203; and
(B) shall, for repeated or subsequent offenses, in addition to the civil
remedies under section 1203, forfeit the exemption provided under
paragraph (1).
(4) This subsection may not be used as a defense to a claim under
subsection (a)(2) or (b), nor may this subsection permit a nonprofit library,
archives, or educational institution to manufacture, import, offer to the
public, provide, or otherwise traffic in any technology, product, service,
component, or part thereof, which circumvents a technological measure.
(5) In order for a library or archives to qualify for the exemption under this
subsection, the collections of that library or archives shall be:
(A) open to the public; or
(B) available not only to researchers affiliated with the library or
archives or with the institution of which it is a part, but also to other
persons doing research in a specialized field.
“(e) Law Enforcement, Intelligence, and Other Government Activities: This
section does not prohibit any lawfully authorized investigative, protective,
information security, or intelligence activity of an officer, agent, or employee of
the United States, a State, or a political subdivision of a State, or a person acting
pursuant to a contract with the United States, a State, or a political subdivision of a
State. For purposes of this subsection, the term “information security” means
activities carried out in order to identify and address the vulnerabilities of a
government computer, computer system, or computer network.
“(f) Reverse Engineering: (1) Notwithstanding the provisions of
subsection (a)(1)(A), a person who has lawfully obtained the right to use a copy of
a computer program may circumvent a technological measure that effectively
controls access to a particular portion of that program for the sole purpose of
identifying and analyzing those elements of the program that are necessary to
achieve interoperability of an independently created computer program with other
programs, and that have not previously been readily available to the person
engaging in the circumvention, to the extent any such acts of identification and
analysis do not constitute infringement under this title.
(2) Notwithstanding the provisions of subsections (a)(2) and (b), a person
may develop and employ technological means to circumvent a technological
measure, or to circumvent protection afforded by a technological measure, in
order to enable the identification and analysis under paragraph (1), or for the
purpose of enabling interoperability of an independently created computer
program with other programs, if such means are necessary to achieve such
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interoperability, to the extent that doing so does not constitute infringement
under this title.
(3) The information acquired through the acts permitted under
paragraph (1), and the means permitted under paragraph (2), may be made
available to others if the person referred to in paragraph (1) or (2), as the case
may be, provides such information or means solely for the purpose of
enabling interoperability of an independently created computer program with
other programs, and to the extent that doing so does not constitute
infringement under this title or violate applicable law other than this section.
(4) For purposes of this subsection, the term “interoperability” means the
ability of computer programs to exchange information, and of such programs
mutually to use the information which has been exchanged.
“(g) Encryption Research:
(1)

Definitions: For purposes of this subsection:
(A) the term “encryption research” means activities necessary to
identify and analyze flaws and vulnerabilities of encryption
technologies applied to copyrighted works, if these activities are
conducted to advance the state of knowledge in the field of encryption
technology or to assist in the development of encryption products; and
(B) the term “encryption technology” means the scrambling and
descrambling of information using mathematical formulas or
algorithms.

(2) Permissible Acts of Encryption Research: Notwithstanding the
provisions of subsection (a)(1)(A), it is not a violation of that subsection for a
person to circumvent a technological measure as applied to a copy,
phonorecord, performance, or display of a published work in the course of an
act of good faith encryption research if:
(A) the person lawfully obtained the encrypted copy, phonorecord,
performance, or display of the published work;
(B)

such act is necessary to conduct such encryption research;

(C) the person made a good faith effort to obtain authorization before
the circumvention; and
(D) such act does not constitute infringement under this title or a
violation of applicable law other than this section, including section
1030 of title 18 and those provisions of title 18 amended by the
Computer Fraud and Abuse Act of 1986.
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(3) Factors in Determining Exemption: In determining whether a person
qualifies for the exemption under paragraph (2), the factors to be considered
shall include:
(A) whether the information derived from the encryption research
was disseminated, and if so, whether it was disseminated in a manner
reasonably calculated to advance the state of knowledge or
development of encryption technology, versus whether it was
disseminated in a manner that facilitates infringement under this title or
a violation of applicable law other than this section, including a
violation of privacy or breach of security;
(B) whether the person is engaged in a legitimate course of study, is
employed, or is appropriately trained or experienced, in the field of
encryption technology; and
(C) whether the person provides the copyright owner of the work to
which the technological measure is applied with notice of the findings
and documentation of the research, and the time when such notice is
provided.
(4) Use of Technological Means for Research Activities: Notwithstanding
the provisions of subsection (a)(2), it is not a violation of that subsection for
a person to:
(A) develop and employ technological means to circumvent a
technological measure for the sole purpose of that person performing
the acts of good faith encryption research described in paragraph (2);
and
(B) provide the technological means to another person with whom he
or she is working collaboratively for the purpose of conducting the acts
of good faith encryption research described in paragraph (2) or for the
purpose of having that other person verify his or her acts of good faith
encryption research described in paragraph (2).
(5) Report to Congress: Not later than 1 year after the date of the
enactment of this chapter, the Register of Copyrights and the Assistant
Secretary for Communications and Information of the Department of
Commerce shall jointly report to the Congress on the effect this subsection
has had on:
(A) encryption research and the development of encryption
technology;
(B) the adequacy and effectiveness of technological measures
designed to protect copyrighted works; and
(C) protection of copyright owners against the unauthorized access to
their encrypted copyrighted works.
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The report shall include legislative recommendations, if any.
“(h) Exceptions Regarding Minors: In applying subsection (a) to a component or
part, the court may consider the necessity for its intended and actual incorporation
in a technology, product, service, or device, which:
(1)

does not itself violate the provisions of this title; and

(2) has the sole purpose to prevent the access of minors to material on the
Internet.
“(i) Protection of Personally Identifying Information:
(1) Circumvention Permitted: Notwithstanding the provisions of
subsection (a)(1)(A), it is not a violation of that subsection for a person to
circumvent a technological measure that effectively controls access to a work
protected under this title, if:
(A) the technological measure, or the work it protects, contains the
capability of collecting or disseminating personally identifying
information reflecting the online activities of a natural person who
seeks to gain access to the work protected;
(B) in the normal course of its operation, the technological measure,
or the work it protects, collects or disseminates personally identifying
information about the person who seeks to gain access to the work
protected, without providing conspicuous notice of such collection or
dissemination to such person, and without providing such person with
the capability to prevent or restrict such collection or dissemination;
(C) the act of circumvention has the sole effect of identifying and
disabling the capability described in subparagraph (A), and has no
other effect on the ability of any person to gain access to any work;
and
(D) the act of circumvention is carried out solely for the purpose of
preventing the collection or dissemination of personally identifying
information about a natural person who seeks to gain access to the
work protected, and is not in violation of any other law.
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(2)

Inapplicability to Certain Technological Measures:
This subsection does not apply to a technological measure, or a work it
protects, that does not collect or disseminate personally identifying
information and that is disclosed to a user as not having or using such
capability.

“(j) Security Testing:
(1) Definition: For purposes of this subsection, the term “security testing”
means accessing a computer, computer system, or computer network, solely
for the purpose of good faith testing, investigating, or correcting, a security
flaw or vulnerability, with the authorization of the owner or operator of such
computer, computer system, or computer network.
(2) Permissible Acts of Security Testing: Notwithstanding the provisions
of subsection (a)(1)(A), it is not a violation of that subsection for a person to
engage in an act of security testing, if such act does not constitute
infringement under this title or a violation of applicable law other than this
section, including section 1030 of title 18 and those provisions of title 18
amended by the Computer Fraud and Abuse Act of 1986.
(3) Factors in Determining Exemption: In determining whether a person
qualifies for the exemption under paragraph (2), the factors to be considered
shall include:
(A) whether the information derived from the security testing was
used solely to promote the security of the owner or operator of such
computer, computer system or computer network, or shared directly
with the developer of such computer, computer system, or computer
network; and
(B) whether the information derived from the security testing was
used or maintained in a manner that does not facilitate infringement
under this title or a violation of applicable law other than this section,
including a violation of privacy or breach of security.
(2) Use of Technological Means for Security Testing: Notwithstanding the
provisions of subsection (a)(2), it is not a violation of that subsection for a
person to develop, produce, distribute or employ technological means for the
sole purpose of performing the acts of security testing described in
subsection (2), provided such technological means does not otherwise violate
section (a)(2).
[…]”
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