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EXECUTIVE SUMMARY

Following the request of WIPO Member States, the present study has been conducted to
identify the general trends and strategies that they have followed adapting their copyright
legislation to the digital environment between 2006 and 2016.

The study covers the copyright value chain, the limitations and exceptions in the digital
environment, the impact of digital technology on protected subject-matter and on the
management of copyright, and the question of new digital players.

For each of these themes, a common “pattern” in the strategies adopted by Member States is
described, and “particularities” in the copyright legislation of Member States are identified.
These particularities may include additional clarifications, or a specific approach adopted by
Member States when regulating the identified theme.

The purpose of this study is to focus on the provisions which explicitly and directly refer to the
digital environment and to focus on national copyright statutes only. Case-law or bilateral and
plurilateral agreements, as well copyright-related laws (such as electronic commerce legislation)
have not been included.

Overall, we have identified 94 Member States that had created and/or amended their copyright
laws during the period 2006 and 2016, the list of which may be found in Appendix 1 of this
study.*

It may be observed that a majority of Member States have adopted provisions to face the
challenges of the digital environment, whether to cover its technical components such as
computer programs, databases and digital rights management, or to cover the rights of
reproduction and making available to the public, as well as limitations and exceptions, including
temporary reproduction, in the digital environment.

For instance, regarding the copyright value chain, we have identified specific provisions on
() the right of reproduction in the digital environment (such as electronic and/or digital archiving
and storage), (ii) the right of communication and/or making available to the public (including its
interactive and technical aspects), (iii) the right of distribution and right of rental (particularly as
applied to computer programs), and (iv) additional remuneration rights for digital communication
(which may be granted, as the case may be, to one or various categories of rightholders). We
have observed the following:

- 60% (56 Member States) have explicitly clarified the right of reproduction in relation to
digital technology;
- 54% (51 Member States) have enacted provisions to adapt the right of communication
and/or making available to the public to the digital environment;
- 35 % (33 Member States) have adapted the right of distribution and/or rental to the
digital environment; and
- 10 % (9 Member States) have adapted the right to an equitable remuneration to the
digital environment.
On the topic of limitations and exceptions, we focused our attention on provisions dealing with
the use of works and other protected subject-matter by educational institutions in the digital
environment, and we also looked at the provisions adopted by Member States to deal with e-
lending activities in libraries as well as the preservation role of those institutions. We have also
analyzed the general limitations and exceptions adopted by Member States in the digital
environment as well as the question relating to so-called user-generated content and data

! For the purpose of this Study, the European Union (EU) is included in the statistics for Member States, although it is
clear that the EU is part of WIPO’s Governing Bodies and not a Member State.
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mining. Finally, we focused on the provisions adopted to cover temporary reproduction. We
have observed the following:

- 43% (40 Member States) have adapted to a certain extent their limitations and
exceptions to the digital environment®; and

- 52% (49 Member States) have provisions on temporary reproduction.
As far as the impact of digital technology on the protected subject-matter and the management
of copyright and related rights is concerned, we have observed that some Member States have
chosen to adopt technical definitions that are specific to the digital environment. We have also
looked at (i) the scope of protection of computer programs (focusing on how Member States
define them) and of computer-generated works, (i) limitations and exceptions applied to
computer programs (interoperability, decompilation, back-up copies, the right to correct or study
a program and the author’s moral rights), (iii) the protection of databases, and (iv) digital rights
management (technical protection measures and their relation to limitations and exceptions,
and rights management information). We have observed that:

- 96% (90 Member States) have provisions on computer programs;
- 81% (76 Member States) have provisions on exceptions and limitations specifically for
computer programs;

- 72% (68 Member States) have provisions on copyright protection of databases; and

- 71% (67 Member States) have provisions on digital rights management.
Finally, we analyzed the provisions on new digital players, including Internet intermediaries.
Although most Member States have provisions on this topic outside their main copyright law (in
particular in their e-commerce legislation), there are some Member States that have integrated
such provisions in their copyright legislation. We have looked at the definition of internet
intermediaries as well as their scope of liability, and notifications and counter-notifications
systems. We observed that 22% (21 Member States) have provisions on Internet
intermediaries.

The preliminary findings of this scoping study are meant to provide a basis for consideration by
the Committee.

% This category does not include limitations and exceptions for temporary reproduction and those specific for
computer programs.
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INTRODUCTION

During the 33" session of the Standing Committee on Copyright and Related Rights (SCCR) in
November 2016, World Intellectual Property Organization (WIPO) Member States requested
that a scoping study be conducted on the impact of digital technology on the development of
national legislation governing copyright and related rights over the past ten years.

This request was based on a proposal submitted by the Group of Latin American and Caribbean
States (GRULAC) in the 31* session of the SCCR, in which it was highlighted that “a more

embracing analysis regarding the issue is necessary” .

SCOPE OF THE STUDY

The main objective of this document is to describe the general trends and strategies adopted by
Member States to adapt their copyright legislation to the digital environment, the aspects of
which have been identified together with the WIPO Secretariat.

The relevant identified themes are as follows:

1. The digital environment and the copyright value chain: in this section, the study will describe
how the identified Member States have adapted the economic rights to the digital environment,
with a particular focus on the right of reproduction, the right of communication and/or making
available to the public, the right of distribution and/or rental right, and the right to a specific
remuneration for digital communication of protected works, whether for performers and
producers on the one hand or for authors on the other.

2. The limitations and exceptions in the digital environment: this section analyzes how
limitations and exceptions are tackled in the digital environment, whether for museums,
archives, educational institutions and libraries, but also concerning temporary reproduction.

3. The impact of digital technology on the protected subject-matter and on the management of
copyright: this section identifies the technical definitions of elements of the digital environment
that have been specifically adopted by Member States, and also tackles the question of the
protection of computer programs and database, as well as digital rights management.

4. New digital players and copyright: the final section of the study focuses on the provisions
governing the liability of Internet intermediaries.

This scoping study is not meant to be exhaustive and to cover all aspects of the digital
environment. Furthermore, WIPO has already undertaken work on related topics such as
Internet intermediaries’ liability* and limitations and exceptions®. Therefore, this study does not
enter into the detail of the provisions of each topic, but identifies general strategies adopted by
Member States to tackle various question.

This study focuses on national copyright statutes. Case-law or bilateral and plurilateral
agreements have not been included. In other words, copyright-related laws (such as electronic
commerce legislation or regulations tackling a specific topic that had not been included in the
main copyright statute) have been set aside.

Finally, although the study seeks to analyze the impact of digital developments over the past ten
years, it has proved difficult, and in most cases impossible, to determine to which extent the

® GRULAC, Proposal for analysis of copyright related to the digital environment, World Intellectual Property

Organization, Standing Committee on Copyright and Related Rights, Thirty-First Session (Geneva, Switzerland:
2015), available at http://www.wipo.int/edocs/mdocs/copyright/en/sccr_31/sccr_31 4.docx

4 http://www.wipo.int/copyright/en/internet_intermediaries/

> http://www.wipo.int/copyright/en/limitations/
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changes made to copyright statutes during the period 2006-2016 specifically relate to the digital
environment. Therefore, we have analyzed all the legislation that has been created and/or
amended since 2006, regardless of the provisions that had been modified®.

THE METHODOLOGY

The execution of the scoping study was divided in six different stages: (i) listing of WIPO
Member States that had created a new copyright law or amended their legislation since 2006,
(i) identification together with the WIPO Secretariat of the specific themes related to the digital
environment to be investigated, (iii) analysis of the copyright legislation of the relevant Member
States, (iv) meeting of academic experts to exchange views on the preliminary results of the
study, (v) presentation of the preliminary results of the study during the 34th session of the
SCCR on May 5, 2017, and (vi) submission of the final drafting.

The great majority of the relevant legislation has been identified through the WIPOLEX
database’, in the section “Main IP-laws: enacted by the Legislature”. However, additional
research was conducted to identify more recent instruments that had not yet been included in
that database tool. Where such instruments existed, we opted for the most recent version,
provided that it was published by the Government of the Member State.

When the language of the legislation was not English, French or Spanish, the WIPO Secretariat
as well as external copyright experts assisted in the translation of the relevant provisions of
most of the laws. However, not all the identified Member States’ legislations could be translated.

Finally, it was decided to focus only on the provisions that explicitly and directly refer to the
digital environment. If, for instance, a given provision stated that the right of reproduction covers
all the reproductions of a work “in any manner or in any form”, it would not be identified as a
relevant provision. If a piece of legislation adopted a provision clearly referring to the digital
environment, such as, for example, an exception covering “digital or electronic reproduction”, it
was deemed relevant to our analysis.

Overall, the legislation of 94 Member States has been analyzed, the list of which may be found
in Appendix 1 of this study®

ORGANIZATION OF THE STUDY

This Study is divided in four parts, each relating to one of the above-mentioned identified
themes.

Each of the parts is structured as follows:

Subsection 1: The relevant provisions of the main WIPO-administered Treaties are listed,
namely

6 However, on account of their relevance, some instruments adopted before 2006, such as the European Union
Directive No. 2001/29/CE of May 22, 2001 on the harmonization of certain aspects of copyright and related rights in
the information society, Directive No. 2004/48/EC of April 29, 2004 on the enforcement of intellectual property rights
as well as USC Title 17 of the United States of America, including notably the 1998 Digital Millennium Copyright Act
sDMCA), have been included within the scope of the study.

See http://www.wipo.int/wipolex/en/index.jsp
8 It should be noted that the calculation of the number and percentages of Member States that have adopted a
provision is the result of a computation of different variables (including for example the removal of Member States
that follow two general trends in order not to count them twice).
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- the Berne Convention for the Protection of Literary and Artistic Works (“Berne
Convention”), 1971 Paris Act;

- the International Convention for the Protection of Performers, Producers of Phonograms
and Broadcasting Organizations (“Rome Convention”), Rome 1961;

- the WIPO Copyright Treaty (“WCT”), Geneva 1996;

- the WIPO Performances and Phonograms Treaty (“WPPT”), Geneva 1996; and

- the Beijing Treaty on Audiovisual Performances (“Beijing Treaty”), Beijing 2012.

Exceptionally, concerning computer programs and databases, provisions of the 1994
Agreement on Trade-Related Aspects of Intellectual Property rights (“TRIPS Agreement’),
administered by the World Trade Organization, have also been listed. The content of each
provision is reproduced in Appendix 2: WIPO frameworks applicable to the identified themes.

The Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind,
Visually Impaired or Otherwise Print Disabled (“Marrakesh Treaty”), Marrakesh, 2013, has not
been included in the study as it deals with specific limitations and exceptions for well-defined
categories of beneficiaries, works and rights.

Subsection 2: The general trends adopted by Member States are then presented. In this sub-
section, a common “pattern” in the wording adopted by Member States is described. Although
the formulation may vary slightly from one provision to another, a provision is included in the
general trends if it is substantively similar to a majority of the provisions identified in other
Member States.

Subsection 3: In this subsection, we present examples of identified “particularities” in the
copyright legislation of Member States. These particularities may include additional
clarifications, or a specific approach adopted by Member States to tackle the identified theme. It
should be noted that for ease of reading and for the sake of clarity, we have not included all the
conditions applicable to a specific provision. For instance, if a Member State has implemented
an exception for digital libraries, we have not presented all the conditions applicable to this
exception. Furthermore, this subsection intends to merely present examples of identified
particularities, and does not intend in any way to present exhaustively all of the individual
provisions adopted by Member States on a specific topic.

THE FACTUAL NATURE OF THE ANALYSIS

The study is intended to provide objective observations and analysis of the provisions adopted
by Member States to adapt their legislation to the digital environment.

Although the author has adopted an objective approach, the analysis of Member States’
legislation may be subject to the author’s interpretation and understanding of different legal
traditions. In addition, this study merges an important number of sources, texts and various
references, which have been translated by several persons and subsequently analyzed by the
author of this study. A few translations are still missing, and the work is still in progress. Member
States are therefore strongly invited to share with the WIPO Secretariat any issue or concern
they may have regarding a particular provision that has been attributed to their legislation.

Finally, the author would like to underline that the identification and presentation of a provision
in the general trends or in the identified particularities does not in any way imply an
endorsement or a judgment of value on the provision.
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THE DIGITAL ENVIRONMENT AND THE COPYRIGHT VALUE CHAIN

A. THE RIGHT OF REPRODUCTION

1. The WIPO framework regarding the right of reproduction

The WIPO framework regarding the right of reproduction is:

- Avrticle 9 (1) of the Berne Convention;

- Articles 7(1)(c) and 10 of the Rome Convention;

- The Agreed statements of WCT relating to Article 1(4);
- Article 7 of the WPPT; and

- Article 7 of the Beijing Treaty

2. General trends regarding the right of reproduction in the digital environment

As regards the application of the right of reproduction in the digital environment, two general
trends are identified®.

The first general trend consists in including electronic and/or digital archiving and storage
(whether temporary or permanent) under the coverage of the right of reproduction.

The provision is usually formulated as follows: the right of reproduction includes the fixation of a
work in any medium or by any process known or as yet unknown, including the temporary or
permanent digital storage thereof.

Overall 39 Member States have adopted provisions to this effect.

The second general trend consists in the exclusion of some kinds of digital reproduction from
the general scope of the exception regarding private copying. This trend is usually laid out in
three steps: it is stated that (i) users are allowed to make a private copy; (i) this exception is not
made applicable to software or a database, and (iii) exceptions regarding reproduction for
private use of databases and computer software are made specific and presented in a different
section of the statute.

Such provision is usually formulated along the following lines: “Anyone is entitled to make or
have made, for private purposes, single copies of works which have been made public if this is
not done for commercial purposes. The provision of subsection [...] does not provide the right to
make copies of computer programs in digitized form or to make copies in digital form of
databases if the copy is made on the basis of a reproduction of the database in digital form”.
Other Member States have chosen a more simple formulation, by only stating that the right of
reproduction for private purposes does not apply to reproduction of all or significant parts of
databases and to reproduction of computer programs. Overall, 16 Member States have
adopted provisions following this pattern.

In total, 55 Member States have adopted provisions on the right of reproduction in the digital
environment that are similar to both general trends identified.

° The question of temporary reproduction will be analyzed in the section on limitations and exceptions of this study.
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3. Examples of identified particularities

The first category of particularities consists in clarifying the above-mentioned general trend. For
instance, Serbia states that “Work is copied, in particular, by [...] storage of the work in
electronic form into the memory of the computer” (Article 20). The Russian Federation has a
similar provision (Article 1270(2)). The Law of Kazakhstan states that the forms of reproduction
may include any permanent or temporary storage of works and objects of related rights in any
material form, including an open information-communication network (Article 2(11)).

The second category of identified particularities relates to the definition of the reproduction of
computer programs. For example, Thailand has a particular definition on the reproduction of
computer programs, which includes the “duplication or making copies of the program from any
medium for a substantial part by any method, not creating a new work whether in whole or in
part” (Article 4)™°.

Overall, 10 Member States have particular provisions adapted to the digital environment.

Summary:

- 48 Member States have a definition of the right of reproduction which follows the
two general trends identified.

- 10 Member States have particular provisions adapted to the digital environment

- 38 Member States have either no definition of the right of reproduction or no digital
component in their definition.

Overall 60% (56 Member States) have explicitly provided for the application of the right of
reproduction in the digital environment.

B. THE RIGHT OF COMMUNICATION TO THE PUBLIC, INCLUDING THE RIGHT OF
MAKING AVAILABLE

1. The WIPO framework regarding the right of communication to the public, including the
right of making available

The WIPO framework regarding the right of communication to the public, including the right of
making available, is:

- Articles 11(1)(ii), 11bis(1)(i) and (ii), 11ter(1)(ii), 14(1)(ii) and 14bis(1) of the Berne
Convention;

- Article 7(1)(a) of the Rome Convention;

- Article 8 of the WCT;

- Articles 2(g), 6 and 10 of the WPPT; and

- Articles 2(d) and 10 of the Beijing Treaty

1 Further details on the specific definitions of reproductions in computer programs are provided in Part Il of this
study.
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2. General trends regarding the right of communication to the public, including the right of
making available

Many Member States have modeled their definition of the right of communication to the public,
including making available, on the definitions of the WIPO-administered Treaties.

They usually provide to the effect that the right of making available to the public shall mean the
exclusive right to communicate a copyright work to the public by wire or wireless means, in such
a way that members of the public may access it from a place and at a time individually chosen
by them.

Overall, 35 Member States have provisions which follow this general trend.

3. Examples of identified particularities

The identified particularities regarding the right of communication to the public, including the
right of making available, in the digital environment consists in focusing on three different
aspects. Some Member States focus on the digital technology that is used to achieve the
communication to the public and the making available (i). Some others have chosen to focus on
the communication and making available to the public of databases (ii).

i) The digital technology used for communication and making available to the public

Some Member States have chosen to highlight either the fact that a communication and making
available to the public is done interactively (a), or through the Internet (b), or focused on
electronic or technological aspects (c).

a) Interactive transmissions

The European Union highlights the importance of interactive transmissions in the digital
environment. It states in recital 25 of Directive 2001/29/EC that “It should be made clear that all
right holders recognized by this Directive should have an exclusive right to make available to
the public copyright works or any other subject matter by way of interactive on-demand
transmissions. Such interactive on-demand transmissions are characterized by the fact that
members of the public may access them from a place and at a time individually chosen by
them”. Following this recital, some European Member States have chosen to explicitly include
interactive transmissions in their definition of the right of communication to the public. For
instance, Serbia has included in the right of public communication the ‘“interactive
communication of the work to the public” (Article 30(4)(2)(10)). Kazakhstan has a similar
provision (Article 2(13)), as well as Tajikistan (Article 16(10)) and Turkmenistan (Article 16(2)).
Bosnia and Herzegovina specifically have defined the technical means that can be used for the
act of making available to the public as “video-on-demand, music-on-demand and the like”
(Article 32).

The Republic of Korea has defined “interactive transmissions” as making a work available to the
public “in such a way that members of the public may access them from a place and at a time
individually chosen by them” (Article 2(10)). The Law of the United States of America also has a
specific definition of an interactive service, namely as a service “that enables a member of the
public to receive a transmission of a program specially created for the recipient, or on request, a
transmission of a particular sound recording, whether or not as part of a program, which is
selected by or on behalf of the recipient” (Section 114(7)). Finally, the Law of Singapore defines
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“interactive services”, as services enabling an individual to receive “transmission of program
specially created for that individual”, or to receive on request a transmission of a sound
recording selected by the individual (Article 81(1)).

Overall 9 Member States have adopted such provisions.

b) The online communication and making available to the public

Some other Member States clarify that the communication and making available to the public
can be made online or via the Internet.

For example, the Republic of Moldova provides in its Law that public communication is the act
of making available a copyright work via the Internet or other computer networks, so that any
member of the public can access them from any place and at any time individually chosen by
them (Article 3).

Ireland specifies that the definition of communication to the public also includes “making
available to the public of copies of the work, by wire or wireless means, in such a way that
members of the public may access the work from a place and at a time chosen by them
(including the making available of copies of works through the Internet)” (Article 40-1-a).
Uganda has a similar provision (Article 9(e)).

Overall 4 Member States have adopted such provisions.

c) The electronic and information technology aspect

Some Member States have highlighted the information technology aspect of communication
and/or making available to the public. For example, the Law of Mauritania states that the author
has the exclusive right to do or to authorize the “communication de I'oeuvre au public par tout
systeme de traitement informatique” (Article 25). Peru states that the communication to the
public can be done via “La transmision analdgica o digital de cualesquiera obras por
radiodifusion u otro medio de difusiéon inalambrico, o por hilo, cable, fibra 6ptica u otro
procedimiento andlogo o digital que sirva para la difusion a distancia de los signos, las
palabras, los sonidos o las imagenes, sea 0 no simultdnea o mediante suscripcion o pago”
(Article 33c). Turkey includes in its definition of the right of communication to the public
“devices, enabling the transmission of signs, sounds and/or images including digital
transmission” (Article 25). Finally, Costa Rica considers, as far as the rights of the producers of
phonograms and videograms are concerned, the communication by “cable, optical fiber,
electromagnetic waves, satellite or any other similar means providing members of the public
with access to or remote communication of works” (Article 82g). Spain has a similar provision
(Article 20(2)(e), as well as Kyrgyzstan (Article 4).

Some other Member States tackle the right of communication and/or making available to the
public under its electronic dimension. For example, the Act of the United Kingdom states that
communication to the public includes “the making available to the public of the work by
electronic transmission in such a way that members of the public may access it from a place
and at a time individually chosen by them” (Article 20(2)). In its definition of communication to
the public, Guatemala highlights the diffusion of signs, words, sounds and/or images through
loudspeakers, phone, similar electronic devices, cable distribution or any other means (Article
21(6)). Ukraine states that the communication to the public is the transmission by air, with the
consent of copyright and (or) related rights holders, via radio waves (as well as laser beams,
gamma rays...) by wire or any type of surface or underground (underwater, via conductor, fiber
optic) cable in the form of signals (Article 1).

Overall 11 Member States have adop