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SURVEY ON THE ONGOING ACTIVITIES IN WIPO RELATING TO TRADITIONAL KNOWEDGE DATABASES AND CONSIDERATIONS OF HOW TO BEST ORGANIZE ACCESS TO TRADITIONAL KNOWLEDGE DOCUMENTATION IN THE PUBLIC DOMAIN

prepared by the International Bureau

Introduction

At its thirty-second session, the Committee of Experts noted, with appreciation, the work that had been done by the Task Force on Classification of Traditional Knowledge and instructed the Task Force to continue its work on further development of classification tools for traditional knowledge and on how to best organize access to traditional knowledge documentation which was in the public domain, including hyperlinking the IPC to traditional knowledge databases (see document IPC/CE/32/12, paragraph 91).

The Task Force established its work program for 2003 and requested the International Bureau to elaborate an initial proposal on how to best organize access to traditional knowledge documentation which was in the public domain, including hyperlinking the IPC to traditional knowledge databases, taking account of the work done by the PCT/MIA (Meeting of International Authorities Under the PCT) and the IGC (Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore).
Review of Ongoing Activities relating to Traditional Knowledge Documentation and Databases at WIPO

In addition to the revision work which is taking place within the framework of the Special Union for the International Patent Classification (IPC Union) regarding development of classification tools for traditional knowledge, several efforts are underway within WIPO to attempt to create a better interface between the patent system and traditional knowledge systems.  One such effort is taking place in the work of the IGC, which, during its discussions, has proposed a number of practical measures to facilitate access to traditional knowledge documentation and traditional knowledge databases, namely:
· the preparation of inventories of periodicals containing TK subject matter and of on-line databases containing TK material, i.e., the “Non‑Exhaustive Inventory of Traditional Knowledge‑Related Periodicals” and the “Non-Exhaustive Inventory of Traditional Knowledge-Related Databases,” as resources for those seeking ways of strengthening patent examination of TK-related subject matter by ensuring that relevant prior art is taken into account;

-
the making of a proposal, to be considered by the International Searching Authorities, that certain of these periodicals be incorporated, as non‑patent literature, into the minimum documentation list under the Patent Cooperation Treaty (PCT) thus increasing the degree to which international search and examination of patent applications would take account of TK subject matter;   

· the establishment of a portal of on-line databases, featuring both patent and non-patent TK documentation with a view to studying how these tools could be used by examiners when assessing the novelty and inventiveness of patent claims;

· adoption of technical standards for databases and registries of TK and genetic resources, which includes a data specification for such compilations (i.e., an agreed set of minimum data fields).  These technical standards are intended to facilitate and standardize the use of databases and registries for both defensive and positive protection purposes;

· development of a “Toolkit for Intellectual Property Management when Documenting TK and Associated Genetic Resources,” which will include a section on the management of IP-aspects of databases consisting of documentation data about disclosed and/or undisclosed TK.  The IGC has adopted an outline of the Toolkit and approved an Introductory Chapter of the Toolkit.  It is expected that the first complete draft of the Toolkit will be available in early 2004.

A second effort is being carried out in the work of the PCT/MIA, which developed a set of criteria to be used as the basis of selection of the most appropriate periodicals and databases from the “Non-Exhaustive Inventory of Traditional Knowledge‑Related Periodicals” and the “Non-Exhaustive Inventory of Traditional Knowledge-Related Databases” produced by the IGC.  On the basis of these criteria the PCT/MIA produced ranked lists of the periodicals and databases.  The PCT/MIA concluded that the periodicals and databases indicated in the lists should be further studied in the light of their accessibility, facilities for electronic searching, and technical and geographical coverage taking into account the comments and further suggestions made during its ninth session. 




The view was expressed by some of the International Authorities, that the provision to examiners of access to databases relating to traditional knowledge, for example, through the framework of an IPDL, would in general yield more satisfactory results than consultation of periodicals, although the mandatory use of such databases in the examination process was not envisaged (see document PCT/MIA/9/6, paragraph 129).
The PCT/MIA has also requested the International Bureau to undertake not only a study of the composition of the PCT minimum documentation with regard to traditional knowledge but also a broader review with the aim of proposing more efficient ways to access non-patent literature.  For more details, see document PCT/MIA/9/6, paragraphs 124 to 131.

Conclusions

Since it has been reiterated by the PCT/MIA and IGC that it would be more efficient to integrate the traditional knowledge-related documentation that was already disclosed and available to the public into searchable prior art, in particular into classified, searchable sources of non-patent literature, and also since the current IPC and recent IPC revisions cover a considerable part of subject matter in traditional knowledge-related areas, as indicated in the survey prepared by the International Bureau (Survey of possible patent classification aspects relating to components of biodiversity and folklore), it is believed that the IPC could become the most efficient classification tool not only for the TK-related patent literature, but also for the non-patent literature.  This will, in the future, facilitate accessibility of traditional knowledge documentation and databases.

Regarding the best organization of access to traditional knowledge documentation in the public domain, further discussions are still needed within the framework of the IGC and the PCT/MIA with respect to the following points:

(i)
clarifying the purpose and the implications of documentation of TK and the inclusion of TK into databases, as some of the IGC members expressed concern that when TK is documented and then published, the rights and interests of TK holders may be weakened or prejudiced;

(ii)
how to provide for the use of TK-related databases of a different character, e.g. databases which contained information about IP rights covering/concerning TK subject matter (granted under conventional or sui generis IP systems), databases established to preserve TK to be subject to strictly limited access based on customary protocols, databases which may be entitled to distinct sui generis protection (either of the database itself or of its individual elements), and databases that facilitate access for patent examiners to TK already in the public domain;

(iii)
terms and modalities, including terms of non-disclosure agreement, for making TK databases available to patent examiners for the purpose of prior art searches (see document PCT/MIA/9/2, part II);  and 

(iv)

whether it should be made obligatory for patent examiners to use databases relating to traditional knowledge for search in the examination process.
Further conclusions on the above-mentioned points will be made by PCT/MIA and the IGC in their future work and those conclusions could then be taken into account by the Task Force when considering how to best organize access to traditional knowledge documentation in the public domain, including the hyperlinking of the IPC to traditional knowledge databases.
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