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A. Competition Policy and Transfer of Technology

As the introductory remarks to this conference indicate, it is almost a matter of belief whether IP rights are a necessary condition or rather an obstacle to the transfer of technology to the developing world. With the adoption of the TRIPS Agreement in 1994, the second view seems to be rejected already as a matter of international law. But far-reaching obligations of WTO members to grant substantial protection to IP rights resulted from concerns of technology exporting countries, like the U.S. in particular, afraid of losing out to newly industrialised countries. Therefore, with quite some justification, developing countries consider TRIPS as an instrument serving the interests of rich countries. TRIPS aims at guaranteeing that producing industry all over the world has to respect IP rights protecting technology generated largely in the rich countries.

Of course, proponents of the first view, namely that IP rights are a necessary condition of transfer of technology, would extend their argument to the effects of TRIPS as well. The argument is the following: TRIPS serves the best interest of developing countries because right holders will only invest in developing countries if adequate protection is guaranteed not just as a matter of domestic law, but also of international law providing for a higher level of legal security. However, there are three reasons why this line of argument seems to be flawed:

First, TRIPs assures remuneration for the use of IP rights in the developing world, but does not guarantee that transfer of technology does actually take place. Right holders remain free to decide on the place of production. Nowadays, especially labour intensive, but still technology-based production may better be based in advanced developing countries where skilled staff can be found. But, obviously, these conditions are only met in specific cases and, most likely, are not met in the least-developed countries. In many instances consumers in developing countries will have to pay for technology even if no transfer of technology takes place to their respective home countries.

Secondly, legal protection of IP rights is not a necessary condition for technology transfer in all instances. Technology is ubiquitous by nature. It is made public, for instance, to everybody under the rules of patent law and can easily be copied around the world without the need to pay for it. Developing countries only need to find an investor for putting up the production facilities and hiring well-trained staff, conditions that are available in more and more countries.

Thirdly, even in instances in which right holders agree to transfer technology, licensing agreements may contain clauses that are detrimental to the interests of the licensee and, in particular, that restrict trade opportunities when it comes to the marketing of licensed products on international markets.

The question remains: How do we cope with these issues today? Given the adoption of TRIPs in 1994, three approaches seem possible. The first two approaches are well known and discussed in the international context. The third approach will be the subject of further discussion in my contribution.
The first option consists in using existing provisions of TRIPs that allow WTO members exceptions to the protection of IP protection. This issue will be discussed in more deatail by another participant.
 The relevant provisions of TRIPs
 refer to specific regimes of competition law regulations.

The second option consists in questioning the regime of TRIPs in specific regards. The process of reviewing the adequacy of TRIPs was launched at the WTO Ministerial Conference at Doha in 2001, in particular, in regard of access to essential medicines.
 It brought about considerable results last August with the WTO governments’ agreement on new rules making it easier for poorer countries to allow imports of cheap generic drugs under compulsory licensing schemes, provided that these countries are unable to produce these generics themselves.
 The decision is applied as a provisional waiver to TRIPs rules until TRIPs is amended. Therefore, the decision is not affected by the failure of the Cancun Ministerial Conference of September 2003.

These first two approaches clearly build on competition law techniques. Their overall characteristics consist in the allowance given to WTO members to introduce specific competition law provisions applicable to the abuse of dominant position and controlling restrictive clauses in licensing agreements. The third approach, to be discussed here, also relies on competition law, but transcends the TRIPs regime in that it looks at the possibility of furthering the transfer of technology in particular and the interest in sustainable development at large through an additional international regime of competition law.

B. The Current Situation: TRIPS, World Trade, and Competition

Analysing the interface of WTO law and competition policy, authors usually name the provisions competition law to be found in the TRIPs Agreement as cited above and those of GATS.
 However, TRIPs does not provide for an international obligation to introduce national competition rules. It rather authorises WTO members to provide for such rules within certain limits. To this extent, TRIPs remains an agreement for the protection of IP rights. It is not an agreement on international competition law. Nevertheless, TRIPs has created an argument for further efforts to accomplish an international competition law agreement,
 possibly in the framework of the WTO. 

Diplomatic efforts for the adoption for a WTO Competition Law regime date back to the WTO Ministerial Declaration of Singapore in 1996 and the European Community’s success in establishing a WTO Working Group on the Interaction Between Trade and Competition Policy.
 Before we look at the relevance of the WTO process on competition law for IP rights and transfer of technology, it seems necessary to consider the underlying relationship between trade liberalisation, protection of intellectual property and competition.

WTO law, above all, constitutes an evolving framework for the liberalisation of trade in goods and services. Consequently, WTO law does not necessarily create global markets, since markets, for various reasons, like considerable costs of transport, can turn out to be much smaller. However, WTO law allows cross-border markets to become a reality by reducing and abolishing state-initiated barriers to trade , namely customs duties and non-tariff trade barriers. GATT and GATS, therefore, symbolise a process towards cross-border markets and even potential global markets.

With the adoption of TRIPs, a principle of global protection of IP rights was added to the principle of global free trade. Under TRIPs, IP rights benefit from identical minimum protection world-wide, although markets for relevant products are not necessarily global. This can best be seen in the field of pharmaceuticals. National markets remain largely separated because of diverging security regulations and, in addition, for reasons of TRIPs itself. Article 6 of the TRIPS Agreement, according to general understanding, leaves it up to WTO members whether to apply a principle of mere national, supranational or international exhaustion. Hence, WTO members retain their sovereign power to prevent the evolution of international markets by protecting right holders from parallel imports and foreign intrabrand competition. One might well consider this as an underlying competitive inconsistency within the legal design of TRIPs. TRIPs requires global protection of IPRs, but fails to guarantee the evolution of international competition between products produced legally in full respect of such rights. However, from a perspective of development policy, the issue of exhaustion remains ambiguous. On the one hand, mere national exhaustion reduces trade opportunities of the licensees, often situated in developing countries. On the other hand, separation of markets may allow price discrimination to the advantage of consumers in poorer countries.

Where does competition policy come into the picture? Both the opening of markets and the geographical and substantive extension of intellectual property protection give rise to the possibility that private undertakings may replace state-initiated trade barriers as a new shield against international competition. Therefore, in a system in which state barriers to trade are abolished, protection of cross-border competition against private restraints of competition has to follow as a second logical step.
 

There are two approaches to how protection of cross-border competition can be implemented. The first approach consists in leaving it to WTO members to protect their markets against restraints of competition. As it was possible to demonstrate, domestic regulation of competition law is also the underlying idea of the competition law approach within TRIPs. This approach has certain drawbacks for developing countries in particular. Whereas richer countries can rely on functioning competition law systems in order to protect their own markets, developing countries are for the most part newcomers to the market economy. With their national economies still in transition, they do not just have to draft laws; they also face problems like a lack of acceptance of the competition idea among local firms, authorities and the general public, problems of corruption and last but not least problems of establishing an independent antitrust authority and a judiciary guaranteeing effective enforcement of the law. Certainly, privatisation and almost global introduction of the market economy, furthered by WTO law, has very much contributed to the spreading of competition law around the world, with the result that there are now about 100 competition law jurisdictions.
 In addition, authorities of the developing countries may have specific problems facing restraints of competition put into practice by foreign undertakings. For instance, information necessary for prosecution may not be accessible to local authorities; foreign authorities may not be authorised to investigate and to transfer such information for lack of any anticompetitive effect on their respective markets. Another problem consists in the power structure of enforcement. Competition authorities of smaller countries may not dare to act against large multinationals, in particular if the latter have effectuated considerable investment in the given host country. Consequently, existing WTO law endangers the welfare gains expected from trade liberalisation and IP protection to the disadvantage of consumers of insufficiently protected markets in developing countries. Some authors argue that competition law enforcement in the developed world, in the U.S. in particular, creates positive cross-border effects.
 According to this argument prohibition of restraints of international competition by powerful antitrust authorities in developed countries would also help countries with no competition law at all and those with only weak enforcement. However, this argument is only valid in cases in which there are effects on the market of the rich countries as well, whereas undertakings may decide only to restrain competition in markets where no effective enforcement is available. 

This brings me to the first conclusion: In light of the logic of WTO law, the abolition of state-initiated barriers to trade and global protection of IPRs requires protection of international competition through a regime of international competition law. Leaving protection to national competition law harms developing countries. Implementation of competition in developing countries certainly has to be promoted. Actually, these countries should do whatever they can to advance their own competition policies. However, in addition, national competition law systems need to be supported by international competition law rules.

C. Competition Policy and Discussion of IPR-Related Matters Within WTO


The WTO process in the field of competition law seems to have stopped with the failure of the Cancun Ministerial Conference last September. Actually, the European Community, a major proponent of a WTO competition law, agreed to give up its support for the two so-called Singapore issues of competition policy and investment in order to break the deadlock of negotiations. It was not the European delegation’s idea to choose these two issues. Initially, EC Commissioner Pascal Lamy had only proposed to give up two Singapore issues out of four, the other two being trade facilitation and public procurement. It was the chairperson of the conference, Mexico’s Minister of Foreign Affairs, Luis Ernesto Derbez, who proposed competition policy and investment. The European delegation agreed only reluctantly. However, Europe’s concessions were not successful. The African Group insisted that there should be no negotiations on any Singapore issue, bringing about the final failure of the Cancun conference.

This history of Cancun brings me to two conclusions: (1.) with the failure of the Cancun conference, the European proposal to negotiate competition policy within the WTO certainly needs to be re-considered. However, the European position in Cancun should not be interpreted as a final decision in favour of giving up the initiative. Europe’s withdrawal was only designed to promote the negotiations at large. Since negotiations failed, WTO members have to figure out how to bring WTO discussions back on track. In this situation, it is best to start from scratch, not excluding any of the Singapore issues. In fact, at the first informal meeting of the representatives of WTO members on October 14th of this year, the Chairman of the General Council, Uruguay’s ambassador Carlos Pérez de Castillo announced that, in light of earlier consultations with WTO Members, negotiations will be continued on all trade issues in dispute, including the Singapore issues.
 Simultaneously, WTO’s Director-General affirmed that the Doha Declaration would still constitute the basis of WTO’s mandate for future work.
 The Doha Declaration also covers the issue of competition policy. It even foresees the starting of negotiations after the Cancun conference.
 (2.) Resistance of developing countries against competition policy seems surprising in light of the above-mentioned advantages of a WTO competition law regime for developing countries. An only partial reason may be found in the general reluctance of African countries to agree on any other issue after the failure of negotiations for the liberalisation of trade in cotton. In addition, we have to take into account the substance of the EC proposals, which does not really meet the requirements for bringing about a system of international competition law as mentioned above.

The Singapore initiative of the European Community did not relate to intellectual property as such. In 1998, however, the WTO Working Group on the Interaction Between Trade and Competition Policy produced a report which also included a specific section on the traditionally very controversial interface between IP protection and competition policy.
 In regard to IPRs, the report does two things. First, it unveils two different opinions among WTO members about the interface issue. According to the first opinion, intellectual property protection and competition policy are considered as complementary in the sense that both are expected to promote welfare and competition. According to the other opinion, which rather equals the position of the developing countries, IP protection is considered to endanger competition. However, even according to the first view, an interface problem exists. IP protection might be excessive and at least its exercise has to be controlled by competition law. This is why, secondly, the report states several problems of the interface and how to deal with them legally. This second part could well have the potential to develop towards core competition rules to be applied to IP protection. However, the report itself contains some reservations as to whether competition law harmonisation should and could effectively start in a specific field like IP protection. Nevertheless, the report names a number of issues of concern: network effect in high-technology industries, patent pooling, parallel imports, special problems of developing countries.

Later discussions within the WTO on competition policy lost sight of the IP issue. After the failure of the Seattle Ministerial Conference, the matter was rather the one of whether the WTO would continue its work on competition policy. Again, it was for the European Community to re-launch debates on competition policy. Before, during and after the Doha Ministerial Conference of 2001, the EC, based on a number of official Communications,
 proposed a so-called Multilateral Framework Agreement on Competition Policy. This proposal was the one on the table for the Cancun table and, therefore, up for re-consideration. The overall purpose of the EC proposal, in my interpretation, is twofold. First, it is designed to establish working systems of competition policy in all WTO members. Secondly, the proposal is directed towards progressive harmonisation of substantive competition law. It applies a so-called “three-track approach”. The first track, which is of primary interest for the purposes of this contribution, relied on international obligations to respect core principles of national competition law. The second track involves rules on international cooperation between national competition authorities and the third track is designed to support capacity building, i.e., the establishment of a workable competition authority and of effective competition policy in developing countries. As to the first track, the EC identifies the following core principles: respect of transparency, non-discrimination and procedural justice as core principles of general WTO law, also in the area of competition law, provision of effective enforcement mechanisms
 and, finally, prohibition of so-called hard-core cartels. Not only from the perspective of IP protection, the proposal for prohibiting hard-core cartels merits highest attention. Hard-core cartels, according to the commonly accepted understanding of the OECD,
 are only those that may not be justified by any economic or social advantage. Such cartels involve for instance horizontal price fixing, output restrictions, territorial division of markets or bit rigging. Unless involving restraints of this kind, licensing agreements on IPRs do not fall within that category of hard-core cartels. The obligation of WTO members to provide for such a prohibition is considered by the EC as a “solid basis” for future development. In its proposals, the EC is very explicit on the fact that WTO members, the developing countries included, will not stop at this prohibition of hard-core cartels, but will go beyond and regulate additional issues of competition policy. Based on a principle of progressivity and flexibility promoted by the institution of a WTO Competition Policy Committee, the EC is hopeful that the WTO will follow suit and harmonise these additional issues progressively. This process may well end in a fully fledged multilateral competition law regime that harmonises the law of WTO members. In its last Communication, the EC was also more explicit about the application of the WTO Dispute Settlement Understanding (DSU). Since the EC argues in favour of truly international obligations, the EC does not see any reason why the DSU should not be applicable. However, its applicability should only be accepted for the control of the consistence of written law with WTO obligations, leaving the practice of competition law enforcement in individual cases outside WTO review.

It is difficult to tell exactly why developing countries, with India at the forefront, opposed these proposals. In Cancun, no open debate on the proposals took place because of problems in the sector of agriculture. However, some reasons for resistance can certainly be identified: (1.) Developing countries are not sufficiently experienced with competition policy. They are hardly able to evaluate the pros and cons of the proposals adequately. (2.) The idea to integrate competition policy in the well-known package approach of a multilateral agreement might have given rise to the concern that this would be just another agreement that suits the interests of the rich world. The idea to submit competition law to the WTO dispute settlement system was certainly of reinforcing such concerns. (3.) The least-developed countries and those with very small national economies may have been concerned about the obligation to introduce national competition authorities which might turn out to be too cost-intensive when compared with the other option of opening their own economies to international competition and hoping for competition protection on their markets as a side-effect of competition law enforcement by foreign authorities. (4.) The general principle of non-discrimination, which nevertheless has to be considered a fundamental WTO principle of justice, would, from the perspective of developing countries, predominantly work in the interest of undertakings, frequently multinationals, based in richer parts of the world. Developing countries, even those that have introduced competition law, might not like the idea of losing the possibility of discriminating between national and foreign undertakings in the field of competition law application.

To my mind, the EC was really convinced that its proposals were for the best of developing countries. It wanted to support the development of national competition laws and administration there, which is a good goal to pursue. However, the EC made a crucial mistake. It treated competition law as just an ordinary trade issue, like trade in cotton or financial services. This was wrong from the outset since protection of competition on international markets has not to be advocated as an additional trade issue, but as a consequence of already existing liberalisation in other fields and of IP protection. As a consequence, the EC’s approach for negotiating such an agreement as a regular multilateral agreement with identical substantial obligations of all WTO members and the application of the dispute settlement procedure was neither able to convince developing countries of the benefits of such an agreement, nor did it respond appropriately to the needs for the protection of international competition.

D. New Approaches to WTO Competition Policy and Its Relevance for IPRs

Today, the EC has to re-consider its Doha/Cancun proposal for a Framework Agreement on Competition Policy. I will take the opportunity to propose such new rules and be a little bit more precise about the relevance of such an agreement for the interface of competition policy and IP protection and the transfer of technology.

I would propose the following approach:

· No obligation to introduce any competition law

A WTO competition law agreement should be concluded between all WTO members. However, there is no reason why any WTO member should be forced to introduce competition laws. The mandatory part of such an agreement would only become relevant for those members that do have competition laws. In other words: National competition laws have to be in conformity with WTO standards. But WTO members do not need to introduce such laws as a WTO standard. Consequently, states that reject the idea of national competition laws are nevertheless beneficiaries of WTO competition law. This is still in line with the general philosophy of WTO law, since such rights of WTO members that may be invoked before WTO dispute settlement bodies are just the other side of the coin regarding concessions made in the field of trade in goods and services as well as of the protection of IPRs.

· No obligation for harmonising substantive standards

Since there should be no obligation to introduce a national competition law, there cannot be any obligation to harmonise national law according to international standards either. Even the European idea of forcing WTO members to prohibit hard-core cartels is not necessary. In their own best interest, WTO members will start with such prohibitions. However, smaller and economically weaker WTO members may well decide not to adopt a competition law at all for being too cost-intensive. Since there should be no harmonisation as to substantive standards, also the definition of the borderline between IPRs and competition policy is completely left to the discretion of WTO members. This second principle of non-harmonisation answers concerns by many WTO members, also of the U.S., that WTO law may interfere too much in sovereign design of competition policy.

· Transparency, non-discrimination, and procedural justice
Despite possible concerns in developing countries, the principles of transparency, non-discrimination and procedural justice should be applied as expressions of the rule of law that need to be respected as the basis of any competition law and competition law enforcement in all WTO members. Actually, concerns about too much interference in national policy by the principle of non-discrimination would be largely unfounded. The principle of non-discrimination does not prohibit the application of strict rules to foreign multinationals as long as national firms are subjected to the same rules. This also holds true in the field of IP-related competition law and technology transfer. From a competition law perspective, it should not make any difference whether the right holder or licensor is a foreign or a national firm. The same holds true for the problem of access to essential medicines. In addition, since there is no obligation to introduce competition law in the first place, WTO members should be free to decide which sectors of their economy should be exempted from competition law application. Therefore, an individual state can make sure that its national service sectors are protected as long as they are not competitive on a world market and as long as this state does not make sector-specific concessions under GATS.

· Obligations to protect international markets

The core feature of my proposal is an obligation of all WTO members not to discriminate between the protection of national and international markets. In transferring the principle of non-discrimination from existing agreements, like GATT and GATS, to an agreement on competition law, the principle has to be applied to the object of protection of such a new agreement. Since a competition law agreement is designed to protect competition, and not undertakings that restrain competition, and since competition evolves in markets, WTO members have to apply their national competition rules to restraints of competition in foreign markets and domestic markets alike. This principle amounts to an obligation of WTO members to combat export cartels and other restraints of competition that have their origin in the territory of one WTO member, but generate their harmful effects only on foreign markets.
 This principle of protecting international markets instead of national markets has far-reaching effects. In the case of cross-border licensing agreements, the principle would argue for a prohibition of specific contractual clauses by the authorities of the country where the licensor has his or her principle place of settlement if national competition law prohibited such clauses in agreements with domestic licensees as well. A similar rule would apply to the control of abuse of market dominance or cases of monopolisation related to the exercise of IP rights.  Under such rules, the law of technology-exporting countries would lend a helping hand to the protection of competition in developing countries with often ineffective antitrust administration. Again, such an obligation is justified by the developing countries’ obligations to protect IPRs under TRIPs. It would promote transfer of technology without questioning obligations under TRIPs and in full compliance with competition principles. Of course, the country to which technology transfer is supposed to be effectuated has a right to request a WTO dispute settlement proceeding in case of any breach of this obligation.

· Special obligation on exhaustion
In line with the overall obligation not to discriminate between national and international markets, a special obligation is needed in the field of exhaustion. Article 6 TRIPs allows WTO members to decide for themselves whether they prefer a principle of national or international exhaustion. The decision of states opting for a principle of international exhaustion, however, may be undermined by clauses in licensing agreements according to which the licensee is not allowed to export goods to states which apply a principle of international exhaustion. Such clauses should be prohibited as a matter of international law, binding even on states that apply the principle of national or supranational exhaustion, since such clauses tend towards excluding competition otherwise existing under Art. 6 TRIPs.
 It has to be admitted that implementation of such a rule may be difficult since courts and authorities in the country of the licensor have to decide in apparent contradiction to national policy consideration regarding the issue of exhaustion. However, there is a need to prevent right holders settled in countries where the rule of national exhaustion is applied to restrict trade to and intrabrand competition in countries that would allow such imports in. The proposed rule has to be implemented as the consequence of the respect of the other WTO member’s decision in favour of international exhaustion.

· Defining jurisdiction
The obligation to protect international markets results in an extension of so-called extraterritorial application of competition law. This is why it is necessary to clearly define the scope of application of different national competition laws. There are two principles that seem to be generally accepted by public international law as possible connecting factors in the field of competition law, namely the application of national law to undertakings with their principle place of settlement within national borders and to restraints of competition that generate economic effects in the national market. The first criterion allows prohibition of export cartels as advocated in this contribution.

· Co-operation between national authorities

Last but not least, special rules are needed that allow better co-operation between national competition authorities. Though the country of the right holder should have an obligation to protect international markets, the country whose market is affected does not lose its right to protect competition in this market. In order to combat such restraints effectively, it is necessary to establish multilateral rules of co-operation that make it an obligation for other national authorities to investigate and transfer information to the authority responsible for the market that is affected. So far, only bilateral co-operation agreements deal with the issue, which are, however, deficient in regard to their geographical scope of application and in failing to provide a true obligation to co-operate under public international law
.

E. Conclusion

The proposals submitted in this contribution would promote the transfer of technology through multilateral competition rules that neither restrict the IP regime of TRIPs nor oblige WTO members to harmonise their laws in the field of IPR-related competition law. It is argued that harmonisation is avoided for very good policy reasons. As to IP-related competition law, national laws may diverge considerably since economic arguments in the field are very much in dispute and even vague. In addition, national legal systems need to maintain flexibility in order to react to a changing economic environment. Diverging national solutions, in the sense of regulatory competition, should even be preferred in order to produce more experience about the outcome of possible solutions. However, it may well turn out that some harmonisation will be needed after all. Needless to say, the basic structure of the international agreement as proposed here would allow such harmonisation without necessarily pursuing it.

It has to be admitted that this proposal is only able to give answers to the some problems of transfer of technology, namely to problems arising from restraints of international competition which also hamper technology transfer.  Promoting technology transfer to the developing world is not a specific goal of international competition law. Nevertheless, international competition tries to protect a competitive market for the trading IPRs through licensing agreements without giving developing countries an unjustified advantage as recipient countries. The limits of a right of developing countries to guarantee local production under a scheme of compulsory licensing beyond the arguments of competition, in particular by not requiring an abuse of dominant position, should correctly be dealt with in the framework of TRIPs. Similarly, well justified social concerns of access to essential medicines lie outside the sphere of traditional antitrust analysis.
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