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I.  Competition provisions in the TRIPS Agreement should be understood broadly in reference to classical competition law (or antitrust), as well as provisions which otherwise balance public interests with private rights

A. Competition policy effectuates industrial, consumer protection, democratizing and human rights purposes. The TRIPS Agreement does not limit WTO Members in determining basis of competition policy

B. The TRIPS Agreement provides substantial flexibility for the enforcement of competition law, including actions relating to abuse of dominant position and unreasonable restraints of trade, and the development and application of per se rules addressing practices deemed to be anticompetitive as such

C. TRIPS Agreement provisions establishing general flexibility on implementation, principles and objectives, freedom to determine exhaustion policy, exceptions to rights, compulsory (and government use) licensing, and others, are relevant to maintenance of competitive markets 

II. Technology transfer is a multidimensional process through which innovation is disseminated
 

A. The process by which technical information enters the public domain and becomes generally available for use is technology transfer. Public domain technology sometimes referred to as a “public good”

B. Contracting among private and/or state enterprises (e.g., technology licensing)

C. Diffusion through direct investment

D. Publication of patent applications and grants, subject to temporal restrictions on use.

E. Education at public and private institutions

F. Promotion of technology transfer through competition policy involves assuring that technical information appropriately enters the public domain (i.e., private appropriation of technology should not impose unreasonable social welfare costs), preventing and correcting market-related abuses, and assuring that granting of patents and other IPRs accomplished in measured way

III. The role of IPRs in economic development and growth varies depending on a variety of factors particular to each WTO Member. Role of competition law similarly varies

A. For producers in an integrated global economy, access to new technologies is essential to securing and maintaining market position. Consumers in developed and developing countries are relatively indifferent to national origin of goods and services. All economies rely on a global pool of technology, with success of each economy dependent on access to that pool

B. For advanced developed countries, IPRs provide means for appropriating value of investment in research and development (R & D) by establishing limited periods of market exclusivity. Means of appropriating technology value include direct exploitation by production and distribution, as well as licensing and collection of technology rents

1. For advanced developed countries, the role of competition law is to correct market failures arising from concentrations of control over significant technologies, as well as limiting bottlenecks associated with “rights congestion”

a. Approaches to competition law vary. EU has preferred significant level of regulatory specificity (e.g., 1996 Technology Transfer Regulation), but is moving toward less specific approach (draft Commission Regulation on the application of Article 81(3) of the Treaty to categories of technology transfer agreements, OJ C 235/10, 1/10/2003). U.S. relies on broad Sherman Antitrust Act in combination with guidelines from regulatory authorities. Treats IPRs as other forms of property (e.g., real and personal) without presumption of market power

i. Recent Federal Trade Commission (FTC) study of competition and patents in United States focuses on anticompetitive risks of overprotection, including through grant of patents of suspect quality. Proliferation of patents threatens innovation by creating obstacles to competitive R & D, and imposes costs on consumers. Recommendations include creation of opposition procedure, reducing litigation presumptions favoring patent holders, tightening standards and increasing resources for examining patent applications, exercising caution in expanding scope of patentable subject matter, and increasing federal agency competition vigilance regarding operation of patent system. (U.S. Federal Trade Commission, To Promote Innovation: The Proper Balance of Competition and Patent Law and Policy, October 2003)

ii. Important thrust of U.S. FTC 2003 Report is that competition enforcement proceedings are a costly and inefficient mechanism for addressing the adverse impact of patent overprotection, as compared with reducing the grant of low quality patents and facilitating early challenges. Promoting greater vigilance over the granting of patents is characterized as “competition” policy

iii. Because institutional resources are more limited, the risks to developing countries of the grant and enforcement of low-quality patents (as identified in U.S. FTC 2003 Report) is correspondingly greater. U.S. PTO and European Patent Office actions are routinely given effect in developing countries through Patent Cooperation Treaty (PCT) mechanism. Prospects for countervailing opposition and competition enforcement actions are substantially lower, compounding problem 

b. From developed country perspective, newly industrialized and developing countries are treated as source of technology rent. Objective is to pursue maximization of returns from technology investments. Social costs are not of concern since domestic welfare presumed not affected. This is exemplified in U.S. Sherman Act exemption for conduct taking place abroad and not directly effecting U.S. market or U.S. exporter

C. Newly industrialized countries are mixed technology developers and users, but more likely to be net technology rent-payers. NICs are likely to benefit from IPRs and competition rules that limit market power of external (i.e., advanced developed country) innovators, and to prefer rules promoting technology diffusion over rent capture 

1. Competition rules limiting control by licensors benefits domestic industry by promoting greater access to and diffusion of technology 

2. Because competition enforcement infrastructure likely to be less well developed, direct regulatory approach has advantages

D. Developing and least developed countries likely to be importers of technology, and preponderant technology rent payers. For these countries, IPRs and competition law should emphasize reducing adverse social welfare impact of rent payments. Expansion of public domain technology and information is desirable

1. Because of weaker institutional infrastructure and presence of fewer investors, developing (including least developed) countries more vulnerable to abuse of dominant position (i.e., exploitation by monopoly or oligopoly)

a. Paradoxically, countries most requiring strong enforcement of rules against market failure are the least likely to have capacity to take effective action. Problem is economic, political and legal 

2. Creation of effective competition bureaucracy problematic because of resource constraints. Focus might instead lie in less complex institutional mechanisms for reducing adverse effects of external technological dominance, including price controls, compulsory and government use licensing of technology, maximum use of TRIPS Agreement implementation flexibilities

IV. The risks and harms of anticompetitive conduct varies in relation to the field of technology, and the need for vigilance in favor of consumer welfare is greater in certain sensitive areas 

A. Social welfare impact of overprotection in fields relating to entertainment (e.g., digital cameras), or fields in which labor more readily acts as substitute for new technologies (e.g., textile manufacturing), is relatively low. Importance of competition law vigilance is correspondingly low

B. Social welfare impact of overprotection in fields relating to public health (e.g., pharmaceuticals) and nutrition (e.g., plant varieties) is relatively high. Importance of competitive law vigilance is correspondingly high

1. TRIPS Agreement rules will impose increasing social welfare costs on most vulnerable WTO Members as developing country transition period for implementing pharmaceutical product patent protection expires (1 January 2005) and mailbox applications are processed. Decision on Implementation of Paragraph 6 of Doha Declaration is intended to ameliorate adverse effects on developing and least development WTO Members. Nonetheless, a high level of vigilance regarding price effects of transition is warranted because an unparalleled situation of global oligopoly and market dominance in pharmaceutical sector has strong potential to arise, posing serious threat to public health

V.  Structural imbalances in the global economy create substantial disincentives for the enforcement by developing countries of competition law. Taking measures to apply rules to developed country enterprises risks threats of trade and/or financial retaliation by home governments. WTO rules do not provide mechanism for redressing structural imbalance. Potential solutions include regional coordination and collective action, but obstacles should not be underestimated

A. Competition authorities in developed and developing countries may share interests in policing against anticompetitive conduct, providing conceptual basis for North-South cooperation in investigation and enforcement. However, trade policy authorities may not share objectives of competition authorities, reducing prospects for successful North-South cooperation

B. Development and application of per se rules regarding, for example, licensing practices may assist in reducing the transactions costs of enforcement. Per se rules may have more limited role in complex cases

C. Remedies for anticompetitive conduct should, where appropriate, include punitive damages (e.g., treble damages) as a deterrent. Costs of individual prosecutions (civil or criminal) are too high to provide adequate deterrence without exemplary damages as warning to prospective violators

D. WTO DSU might be expanded to include remedial measures directed at patent holders that initiate threats of trade sanctions by home government as “abuse of dominant position” including, in egregious cases, recommendation of patent forfeiture
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ANNEX 1

TRIPS Agreement Provisions regarding competition

Preamble

Desiring to reduce distortions and impediments to international trade, and taking into account the need to promote effective and adequate protection of intellectual property rights, and to ensure that measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade;

Article 8, Principles

2. Appropriate measures, provided that they are consistent with the provisions of this Agreement, may be needed to prevent the abuse of intellectual property rights by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer of technology. 

SECTION 8:  CONTROL OF ANTI-COMPETITIVE PRACTICES 


IN CONTRACTUAL LICENCES

Article 40

1.
Members agree that some licensing practices or conditions pertaining to intellectual property rights which restrain competition may have adverse effects on trade and may impede the transfer and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their legislation licensing practices or conditions that may in particular cases constitute an abuse of intellectual property rights having an adverse effect on competition in the relevant market.  As provided above, a Member may adopt, consistently with the other provisions of this Agreement, appropriate measures to prevent or control such practices, which may include for example exclusive grantback conditions, conditions preventing challenges to validity and coercive package licensing, in the light of the relevant laws and regulations of that Member.


Article 31(k), TRIPS Agreement, acknowledges that compulsory licensing is a remedy available to correct abuse of patents,
 providing:

(k)
Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) where such use is permitted to remedy a practice determined after judicial or administrative process to be anti-competitive.  The need to correct anti-competitive practices may be taken into account in determining the amount of remuneration in such cases.  Competent authorities shall have the authority to refuse termination of authorization if and when the conditions which led to such authorization are likely to recur;

Article 31(k) is the only part of the TRIPS compulsory licensing rules that incorporates a waiver of the condition that compulsory licenses must be issued “predominantly” for the supply of the domestic market.
 


Article 6

Exhaustion

For the purposes of dispute settlement under this Agreement, subject to the provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the exhaustion of intellectual property rights.

Doha Declaration

5(d) The effect of the provisions in the TRIPS Agreement that are relevant to the exhaustion of intellectual property rights is to leave each Member free to establish its own regime for such exhaustion without challenge, subject to the MFN and national treatment provisions of Articles 3 and 4.


The exhaustion principle is fundamentally directed at maintaining competitive markets in trade.


Part III, TRIPS Agreement, on enforcement of IPRs is generally applicable to enforcement in the competition context as well requiring, for example, due process of law.

ANNEX 2

TRIPS Agreement technology transfer provisions and related reports

TRIPS Agreement text

Preamble

Recognizing the underlying public policy objectives of national systems for the protection of intellectual property, including developmental and technological objectives;

Article 7


Objectives

The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations.

Article 8


Principles
1.
Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.  

Article 66


Least-Developed Country Members

2. Developed country Members shall provide incentives to enterprises and institutions in their territories for the purpose of promoting and encouraging technology transfer to least-developed country Members in order to enable them to create a sound and viable technological base.

Article 67


Technical Cooperation

In order to facilitate the implementation of this Agreement, developed country Members shall provide, on request and on mutually agreed terms and conditions, technical and financial cooperation in favour of developing and least-developed country Members.  Such cooperation shall include assistance in the preparation of laws and regulations on the protection and enforcement of intellectual property rights as well as on the prevention of their abuse, and shall include support regarding the establishment or reinforcement of domestic offices and agencies relevant to these matters, including the training of personnel.  

Doha Declaration on the TRIPS Agreement and Public Health: (14 November 2001)


7.
We reaffirm the commitment of developed-country Members to provide incentives to their enterprises and institutions to promote and encourage technology transfer to least-developed country Members pursuant to Article 66.2.

Decision on Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health (30 August 2003)
7.
Members recognize the desirability of promoting the transfer of technology and capacity building in the pharmaceutical sector in order to overcome the problem identified in paragraph 6 of the Declaration.  To this end, eligible importing Members and exporting Members are encouraged to use the system set out in this Decision in a way which would promote this objective.  Members undertake to cooperate in paying special attention to the transfer of technology and capacity building in the pharmaceutical sector in the work to be undertaken pursuant to Article 66.2 of the TRIPS Agreement, paragraph 7 of the Declaration and any other relevant work of the Council for TRIPS.

MINISTERIAL DECLARATION

Adopted on 14 November 2001

  (WT/MIN(01)/DEC/1, 20 November 2001)
Trade and Transfer of Technology 

37.
We agree to an examination, in a Working Group under the auspices of the General Council, of the relationship between trade and transfer of technology, and of any possible recommendations on steps that might be taken within the mandate of the WTO to increase flows of technology to developing countries.  The General Council shall report to the Fifth Session of the Ministerial Conference on progress in the examination.

Technical Cooperation and Capacity Building

38.
We confirm that technical cooperation and capacity building are core elements of the development dimension of the multilateral trading system, and we welcome and endorse the New Strategy for WTO Technical Cooperation for Capacity Building, Growth and Integration.  We instruct the Secretariat, in coordination with other relevant agencies, to support domestic efforts for mainstreaming trade into national plans for economic development and strategies for poverty reduction.  The delivery of WTO technical assistance shall be designed to assist developing and least-developed countries and low-income countries in transition to adjust to WTO rules and disciplines, implement obligations and exercise the rights of membership, including drawing on the benefits of an open, rules-based multilateral trading system.  Priority shall also be accorded to small, vulnerable, and transition economies, as well as to Members and Observers without representation in Geneva.  We reaffirm our support for the valuable work of the International Trade Centre, which should be enhanced.

39.
We underscore the urgent necessity for the effective coordinated delivery of technical assistance with bilateral donors, in the OECD Development Assistance Committee and relevant international and regional intergovernmental institutions, within a coherent policy framework and timetable.  In the coordinated delivery of technical assistance, we instruct the Director-General to consult with the relevant agencies, bilateral donors and beneficiaries, to identify ways of enhancing and rationalizing the Integrated Framework for Trade-Related Technical Assistance to Least-Developed Countries and the Joint Integrated Technical Assistance Programme (JITAP).

40.
We agree that there is a need for technical assistance to benefit from secure and predictable funding.  We therefore instruct the Committee on Budget, Finance and Administration to develop a plan for adoption by the General Council in December 2001 that will ensure long-term funding for WTO technical assistance at an overall level no lower than that of the current year and commensurate with the activities outlined above.
41.
We have established firm commitments on technical cooperation and capacity building in various paragraphs in this Ministerial Declaration.  We reaffirm these specific commitments contained in paragraphs 16, 21, 24, 26, 27, 33, 38-40, 42 and 43, and also reaffirm the understanding in paragraph 2 on the important role of sustainably financed technical assistance and capacity-building programmes.  We instruct the Director-General to report to the Fifth Session of the Ministerial Conference, with an interim report to the General Council in December 2002 on the implementation and adequacy of these commitments in the identified paragraphs.

WTO Working Group on Trade and Transfer of Technology

WT/WGTTT/W/3, 11 November 2002

A Taxonomy on Country Experiences on International Technology Transfers

Note by the Secretariat

1. The main findings of the present note can be summarised as follows:

· The major barriers to technology transfers to developing countries are: lack of access to information about the full range of technological alternatives, inability to identify the technology best suited to needs, limited access to finances, inadequate level and quality of +education and skills, insufficient linkages between University and research institutes on the one hand and industry on the other, regulatory constraints, market distortions and weak and inefficient institutions.
· Technology transfer policy can be classified according to the extent of government intervention in the economy and the preferred mode of technology transfer. It emerges that governments can have a minimal intervention approach, consisting in creating the market environment for successful private-sector-driven technology transfers, or they can have a proactive approach, consisting in promoting government-driven programmes.  Moreover,  governments can implement an externalisation-oriented policy strategy that aims to build up domestic capacity and favour technology transfers in externalised mode; i.e. a transfer from a multinational enterprise to an entity that is not controlled by that enterprise and can take the form of licensing, minority joint ventures, technical cooperation contracts, etc.  Alternatively, an internalisation-oriented strategy would favour technology transfers in internalised mode;  i.e. technology transfers that occur between a parent of a multinational enterprise and a foreign affiliate under the ownership and control of that enterprise.  Finally, a mixed strategy favours the flow of technology through all mechanisms - trade, FDI and partnership agreements - and simultaneously builds local technological capabilities to enhance absorptive capacity and technology diffusion within the country.

· The examination of country experiences related to technology transfer provides a picture of the diversity of policies and strategies utilised to favor technology transfers.  The lessons that can be drawn from the analysis of case studies is often difficult to generalise.  Each experience needs to be analysed in the specific context in which it took place.  Economic policies need to be tailored to the specific case. Governments need to take into account alternative options and approaches, involving considerations such as: 

· the type of institution transferring and receiving the technology, whether they be government agencies, universities, or private firms;

· the mechanism through which technology is transferred, including licensing, person-to-person communication, formal literature, trade and FDI;

· the type of technology, such as product or process-based know-how or scientific knowledge;

· the characteristics of the market where the technology is destined, including the substitutability with other technology in the domestic market, pre-existence of subsidies or other forms of protections, and degree of competition in the product market;

· the goal.

· Overall, it emerges that governments have an important role to play in developing local learning capacity, skills and institution building.  The credibility of institutions and their ability to plan are often associated with successful technology transfer policies.

· It is very important to integrate the process of cross-border technology transfer with that of capacity building.  When learning capacity is insufficient, the importation of technology can at best improve the efficient use of endowments at a given point in time, but it will not lead to a continuous upgrading of technology.  

* Edward Ball Eminent Scholar Professor of International Law, Florida State University College of Law.


�See Annex 1 for provisions of the TRIPS Agreement regarding competition law. 


� See Annex 2 for provisions of the TRIPS Agreement regarding technology transfer.


� Article 40, TRIPS Agreement, continues: 





“3.	Each Member shall enter, upon request, into consultations with any other Member which has cause to believe that an intellectual property right owner that is a national or domiciliary of the Member to which the request for consultations has been addressed is undertaking practices in violation of the requesting Member's laws and regulations on the subject matter of this Section, and which wishes to secure compliance with such legislation, without prejudice to any action under the law and to the full freedom of an ultimate decision of either Member.  The Member addressed shall accord full and sympathetic consideration to, and shall afford adequate opportunity for, consultations with the requesting Member, and shall cooperate through supply of publicly available non-confidential information of relevance to the matter in question and of other information available to the Member, subject to domestic law and to the conclusion of mutually satisfactory agreements concerning the safeguarding of its confidentiality by the requesting Member.





4.	A Member whose nationals or domiciliaries are subject to proceedings in another Member concerning alleged violation of that other Member's laws and regulations on the subject matter of this Section shall, upon request, be granted an opportunity for consultations by the other Member under the same conditions as those foreseen in paragraph 3.” 





� Article 31(l), TRIPS Agreement, addresses the problem of dependent patents whose exploitation might otherwise be blocked. This is also a competition-related provision.


� Compulsory licensing is not the only remedy available for anticompetitive abuse of IPRs, which may include, inter alia, injunction, damages and fines. 


� See, e.g.,, Frederick M. Abbott, First Report (Final) to the Committee on  International Trade Law of the International Law Association on the Subject of Parallel Importation, 1 J. Int’l Econ. L. 607 (1998).
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