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INTRODUCTION

1. TheStandingCommitteeon the Law of Patents (“the Commitee” or “the SCP’) heldits
fourteenthsessionn Genevdrom January25to 29, 2010.

2.  Thefollowing Stateanembersf WIPO andbr the Pars Union wererepresenteétthe
meeting: Algeria, Angola,Argentina,Austrdia, Austria BarbadosBelarus,Belgium, Bolivia
(PlurinationalStateof), Brazil, Bosria andHerzegovina,Bulgaria BurkinaFaso,Burundi,
CambodiaCameroa, Chile, China,Colombig Cong, CostaRica,Cote d’Ivoire, Cuba,
Cyprus CzechRepublic,DemocratidPeoplke’s Republic of Korea, Denmak,
DominicanRepublic Ecuador Egygt, El Salvador,Finland,Frane, Germary, Ghana,
GuatemalaGuinea,Hungary, India, Indonesa, Iran (Islamic Repubic of), Iraq, Ireland,
Isreel, Italy, Japan,JordanKenya,Kuwait, Kyrgyzstan,Lao People’s Democrdic Republic,
Latvia, Lebanon,LibyanArabJamabhiriyaLesotho Lithuana, Madagasaa Malaysia,
Mauritius, Mexico, Morocco,Myanmar,Netherlands Nigeria, Norway,Oman, Pakistan,
Panana, Paragay, Peru,Poland,Portugé, Qata, Republicof Korea, Romana, Russian
Federéion, SaudiArabia,SenegalSerba, Singamre, Slovakia Slovenia,Souh Africa,
Spain, Sri Lanka,Sudan Sweden,Switzerbnd,Syrian Arab Republc, Thaland, Theformer
YugoslavRepublt of MacedoniaTunisia, Turkey, UgandaUkraine, United Kingdom
United Statesof America Uruguay, Veneaiela(BolivarianRepubic of), Viet Nam,Yemen,
ZambiaandZimbabwe (103).
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3. Representatesof the EurasianPaent Office (EAPO),the EuropearCommissionEC),
the Councilof the Europearinion, the EuropeanPaent Office (EPO),the Paent Office of
the Cooperaibn Councilfor the Arab Staesof the Gulf (GCC),Souh Centre(SC), the World
Hedth Organizaton (WHO) andthe World Trade Organization (WTO) took patt in the
meetingin anobserveicapacity(8).

4. Representatesof thefollowing nongovernmatal organiationstook part in the
meetingin anobserveicapacity AsianPaent Attorneys Assodation (APAA), Centerfor
InternationaEnvironmentalLaw (CIEL), Centrefor Interndional Intellectual Property
Studies (CEIPI), Chamberof Commercenf the United Staesof America (CCUSA),
Chatteredinstitute of PatentAttorneys (CIPA), CropLife Internatonal, EuropeanComnittee
for Interoperable&systemqECIS), EuroppanCommunities TradeMark Assodation (ECTA),
EuropeanLaw Students’/AssociationfELSA Internatonal), Foundaion for aFFree
InformationinfrastructurgFFI e.v.),Free Sdtware Foundation Europe(FSFEuropse,
Fridtjof Nanseninstitute(FNI), GermanAssocation for Industial Propery andCopyright
Law (GRUR), Institute of ProfesionalRepresentivesbefore the Europea PatentOffice
(EPY)), Intellectwal Propertylinstituteof Canac (IPIC), Internatonal Assogation for the
Protectionof Industial Property(AIPPI), Intermationd Cente for TradeandSustainable
Developmen{ICTSD), InternationalChanberof Comnerce(ICC), Internatonal Federation
of Industral PropertyAttorneys(FICPI), Internatbnal Fedeation of Pharnacautical
ManufacturersAssociation(IFPMA), IQSensatoJganPaentAttorneysAssociation(JPAA),
KnowledgeEcology International Inc. (KEI), Latin American Associaton of Pharmaceutical
Industries(ALIFAR), Max Plank Institutefor Intellectual Property,CompeitionandTax Law
(MPI), and Third World Network (TWN) (26).

5.  Thelist of participantss containedn Annex | to thisreport.

6. Thefollowing documentpremredby the Seaetaiat hadbeensubmited to the SCP
prior to thesession: “Draft Agendd (SCP/14/1Prov.)," The ClientPaentAdvisor Privilege”
(SCP/14/2),“TechnicalSolutionsto ImproveAccessto, and Dissenmnation of, Patent
Informatiorf (SCP/%/3),“Transferof Technology”(SCP/14/4); Oppositon Systems”
(SCP/14/5),"Reportonthelnternational Paent Sysem: RevisedAnnex|l of

documat SCP/12/3Rev.2” (SCP/14/6); Proposalfrom Brazi” (SCP/14/7)and“Confeence
on IntellectualPropertyandPublic Policy Isstes” (SCP14/8).

7. Inaddiion, thefollowing documend prepaedby the Secretariatwere alsoconsidered
by the Committee: “Reportonthenternatonal PaentSystenti (SCP12/3Rev.2)
“Addendunto the Reporton the Internatonal PaentSysteni (SCPA2/3Rev.2Add.);
“StandadsandPatents(SCRH13/2); “Exclusionsfrom PaentableSubject Matter and
ExceptionsandLimitationsto the Rights” (SCPL3/3); “T he ClientAttorneyPrivilege”
(SCP/13/4)and“Disseminationof patentinformaion” (SCP/B/5).

8. TheSecetariatnotedtheinterventonsmadeand recordedhemontape. Thisreport
summarizeghediscussionseflectingall the obsevationsmade.
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GENERAL DISCUSSION

Agendaltem 1: Openingof the Session

9. Thefourteenthsesionof the Standng Commitee onthe Law of Paents(SCP)was
openedby the Director General Mr. Francs Gurry, who welcomed the participantsand
introducedMr. JamesPooley DeputyDirector Genera Mr. Phiippe Baechold (WIPO)
acted asSecetary.

Agendaltem 2: Electionof aChairandTwo Vice-Chairs

10. TheSCPunanimouly electedfor oneyear, Mr. Maximiliano Sant Cruz (Chile)
as ChairandMrs. Dong Cheng(China)andMrs. Bucuralonesau (Romana) as
Vice-Chairs.

Agendaltem 3: Adoptionof thedraft Agenda

11. TheSCPadoptedthedraftagendgdoamentSCP/14/1Prov.)with theaddition
of theproposafrom the Delegationof Brazl (doaumentSCP/147) unde agenda
item 7(b), to beincludedin thefinal version(doaumentSCP/14/1).

Agendaltem 4: Adoptionof the Draft Report of the ThirteenthSession

12. TheCommiteeadoptedhedraftreportof its thirteenth session

(document SCR13/8 Prov.1) asproposedwith amendmens received from the
Delegationof Japarandthe Repregntatvesof ALIFAR andCEIPI, whichwill be
includedin thefinalrepat (documenSCP/13/8).

Agendaltem 5: Reportonthe Conferencen Intellecual Propertyand Publc Policy Issues

13. TheChar presentednoral repot onthe Conferaceon Intellectud Propery and
Public Policy Isstes,whichwasheldon July 13and14,2009

14. TheDelegaton of El Salvador,speaking on behaf of the Groupof Countriesof Latin
America andthe CaribbearfGRULAC), wasvery pleasedaboutthatexcellent Conference.
The Delegation wasvery interestedn continungthattype of adivity in theform of seminas,
for example or of asecad conferencehatcould enrich furtherdiscussions.The Delegation
consideredhatthe Confeaenceput WIPOin akey position atthatimportanttime, for
example in theareaof climatechangeandin the contex of the CopenhagerSummit The
Delegationcdled upontheDirector Geneal to considerholding asecondconference

15. TheDelegaton of Sri Lankawelcamedthe first steptakenby the SCPandWIPOin
organizingandholding discussionson intellectual propety andpublic policy issuesandthe
approach of placing globalchallergesat the cente of theintelectual propety debate The
Conferencéhadcoveredmary globalissues which weregreatchallengedor theinterndional
communityandall theMemberStatesto propely manage. The Delegdion felt that,while the
Conferencéhadbeenwell organizedn terns of logistics, the disaussbnscould havebeen



SCP/14/1@Prov.
page4

morebalancecandmoreinteractive. In its view, too many topics of vastimportancenadbeen
discusgdwithin two days which hadset outthe backgroungdbut hadnotenhanced
discussons. TheDelegationexpressedts hopethatthe Conferene would befollowedupin
away thatthemeswvould betreatedn afocusedand a balancedmannerin thefuture,making
it morerelevantfor dewelopingcountries.

16. TheDelegaton of Angola,speakingon behaf of the African Group,notedthatit would
be very usefulfor the delegateso havethereporton the Conferaceon IP andPublicPolicy
Issuesavailableto themin theform of awrittendocumant, translatedinto all the United
Nations(UN) languages.

17. TheDelegaton of Yemen,speakingon behdf of the Asian Group,welcomedthe
organizatian of the Conferenceon IP andPublicPolicy Issues.The Asian Groupwaspleased
to have paricipatel in its discussons. The Conferene wasa positive stepin theright
directionwhich neededo betakenup further in WIPO’s deliberaions andthrough more
interadive andfocuseddiscusgn on eachof thethemes. The Asian Groupalsowelcomed
thepreliminarystudieson selectedssuegreparé by the Secréariat asa goodbasisto
facilitatediscussioneamongthe MemberStaesandto devdop a balancel internationalpatent
system. The Delegationstatedthat,in keepingwith the Generbh Assemby’s directiveon
mainstreamng the Developmen®genda,its Groupalsourged to ensureha the studies
reflectedgroundrealitiesby factoringin the developmentdimensionthatacknowledgecdand
analyzedthe correlationbetweerspecifc aspecs of theinternatonal paentsystemandthe
differentlevels of sociceconomicdevebpmentin MemberCouwntries. The Asian Group
welcomedhe Brazilianproposalon exceptionsandlimitationsas a basisfor discussiorand
lookedforwardto congructive deliberationnthe proposal The Groupreaffirmedits
commitmentto thework of the SCPwith theaim of developing abalancednternational
patentsystem

18. TheDelegaton of Indiathankedthe Director Generdandthe Secrefaria for organiang
the Conferemeon IP andPublicPolicy Issues.As hadalso beenstaedby the Asian Group
Coordinata, it believedthatthe Conferencewasa posiive stg in therightdirection. In orde
to mainstreanthe consderationof thoseissuesn WIPQO'’s ddiberationsasoriginally
envisagedjt urgeda meaningfulfollow-up by holding morefocusel andinteractivepanel
discussons on ead of thethemeswhich couldthenbedisaussedn afollow-up confereceas
proposal by someotherdelegations

19. TheDelegaton of the IslamicRepubic of Iran expresséd its apprecation to the
Secretaiat for organiang thetwo-day Conferene on IP andPublicPolicy Issueswhichwas
agoodstaring pointfor discussios ontheinterfaceof the paentsysemwith otherpublic
policy issues. The Delegationobsenedthatthatkind of initiative playeda crucial rolein
increasinghe undersandingof differentviewsand concensamongMemberStatesand
shouldcontinueto bekepton the SCP agenda. The Delegaton suggeted thatsimilar
conferencede organizedon anannualbasis.

20. Followingthesuggesionsof someMemberStaes,thereportonthe Confeenceon
IntellectualPropery andPublic Policy Issuespresentedoy the Char (doaumentSCP/148),
wassubmitedto the Committee.
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Agendaltem 6: ReportonthelnternationalPaentSystem

21. Thediscussionsverebasedondocumats SCP/14/6SCP/12/3Rev.2 and
SCP/12/3Rev.2Add.

22. TheSecetariatinformedthe SCPthatcomnentsrecantly received from the Delegation
of Guatemad would beincorporatedn the following versionof AnnexIl of document
SCP/12/3Rev.2whichreferedto countrylegislations

23. TheDelegaton of Brazil recalledthatit hadindicateda correcton on Brazil’s
legislationin the previoussesionof the SCPundertheagendaitemconcerningexclusons
from patentablesubjectmatter andrequestedto incorporateéhatcorrecton into the next
versionof thedocument The Delegationexplainedthatpaents weregrantedin Braal for
pharmaceutal products providedtheywereapprovedbefordnandby the National Agency
for Public Healh.

24. TheDelegaton of India statedthatit would submt its corredions in writing regarding
India’s legislation on exclusiondrom patentabk subjectmater.

25. TheDelegaton of Uruguaystresedtheimportanceof the Conferene on Intellectual
PropertyandPubic Policy Issues It staedthatthe Conferencerepresentg a hugeand
positive stepforward andthatthatwork shoutl continue. The Delegaton was of the opinion
thathaving started analyzing the diverseandcomplex interndgiond paentsysemwasvery
benefidal, which neededo beacknavledgedin orderto moveforward. The Delegation
laudedthe excdlent technicallevel of the documens and stated thatthatimportantwork
shouldbecomdementedy work from thedelegatonsandothertechni@l entities. The
Delegationfurtherindicatedthatthere were a coupk of errorsin the Annex of

document SCP/14/GegardingUruguay, andtha it would submt corredionsin writing to the
Secretaiat.

26. TheDelegaton of Chinaobservedhatthe Report onthe Internatonal PaentSystem
wasvery comprehesive andwasworthy of in-degh study, andtha it providedavery good
value for better studyof the patentsystemf differentcountries. The Delegationinformed
the SCP tha China’spaentlaw hadbeenamendel in Decenmber2008,andtha thenew
patentlaw hadcome into effectin 2009. Sornre adjusimentshadbeen maderegardingthe
exclusiors from paentablesubjectmatterandexceptonsandlimitationsto therights. The
Delegationindicatedthatit would submitthoseamendnentsin writing sothatthe Report
would reflectthechangesn China’spatentiaw.

27. TheSCPagreedthatdocumenSCP/12/3Rev.2 would remain openfor further
discwssionatthe next sessiorof the SCP. Document SCPA4/6 will beupdatel, based
on thecommentgeceivedpor thatwill bereceived, from MemberStaes.

General Declarations

28. TheDelegaton of Kyrgyzstanspe&ing on behaf of the Regional Groupof Certain
Statesof Eastern Europe,CaucusesandCentral Asia, apprecated the efforts madeby the
Secretaiat in preparingthesix preliminarystudiesandexpressedts hopethattheresuls
would serveasa basisfor productiveand constuctive discussions It was of theopinionthat
aprofesionalapproacHrom theexpertsn studyingthosetopicswould help MemberStates
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of WIPO to extendtheir understandig andconvergace on the complex issueof patentiaw.
The Delegation gave asuranceghatits Regiond Groupwould continueto be committedto
theprinciple of intermationalharmonizatbn of patentlegislation and thework carriedout
within the SCP.

29. Spekingin its nationalcapaciy, the Delegaton of Kygryzstan stated thatthe
Secretaiat andthe Committeehaddonea greatdealof work in analyang the patent
legislationsof various countries thusmakingit possble to have maximum convegencen the
harmonizationof patentlegislatiors within regionsandthroughoutheworld. The Delegation
noted thatthe Kyrgyz Republichadcurrently preparedadraft law on changesand revisionsto
its patentiegislation in which provisionson excepions andli mitationsto therightswould be
moreclearlyspeled out.

30. TheDelegaton of El Salvador,speaking on behaf of GRULAC, comnmendedheway
thatthe SCPhadprogressedh its work throughthe non-exhaustie li st of topicsthathad been
identifiedby its members.The Delegationstaedthatit had beenpositive for the Comnittee
to maintainthe discussionon the studiesjncluding on thoserelaedto theinternationapatent
system,asanopenitem onits agendafor ongoingrevision andcommentsby MemberStates
It notedtha it wasvery importantto maintan constantprogresnthenew preliminary
studiesthatwerestill pendingandthatwould be presenedin thefuture particularly regarding
thoseof interestto developingcountries. The Delegation expressedts hopethatthe
Secretaiat would beableto kegp the Committee updatel on the otherpendingtopics,sothat
MemberStatscould submittheircommens. The Delegdion staedtha the SCPhadmade
significantwork to guaranteegheinclusivenessof all Membe States through the discusgon of
topicsof their interest In its view, work couldbe accéeratedin the SCPon thosetopicsthat
MemberStatsdeened pertinentfor the progressivalevelopnentof thelaw of patentsonan
intemationd scale. Alongtho lines GRULAC welcomedthe proposby the Delegationof
Brazil on exceptonsandlimitationsto therights which wasa fundamatal issuerelatingto
development. The Delegationobservedthatseveralreconmendaions of the Development
Agendahadadirector indirectlink to thatissue. Present}, the existene of different
approachesto exceptionsandlimitations could causeuncertinty onthe avalable flexibilities
to MemberStates The Delegationconsderedthat the proposaaimedto closethe gaps
betweenthe variouslegislationsandthe prope useof flexibilitiesby Member States. In its
opinion, the key elementof the proposl wasthe establishmant of awork programin three
phasessotha wideandsustainedliscussiors on theissuecould becarriedout. The
Delegationfurthernotedthatthe Confererteon Intellectud Propety andPublic Policy had
beenanexcelent opportunityfor discussbnsamongMemberStaes. In view of the
contributiors by MemberStatedor the estabishmentof awork program andthe high level
of participaton andvaluablecontributions madeby the participants during the Conference,
theDelegationstatdthatthe SCPshouldtakemeauresfor afollow-up to the Confererce.

31. TheDelegaton of Sloveniaspeakingon behalf of the Cental Europenand Baltic
States,observedhatits RegionalGroup remanedcommittedto the ongoingwork in the
frameworkof the SCP. The Delegationwasconvincedthat discussion®nimpatantissues
relaing to the patentsystemwereanappropratesteptowardsenhaning accesso patent
informaion, aswell asensuringa moreefficientanduserfriendly international patentsystem.
The Delegation reiteratal its Group’sreadnessto beacively engagd in sdtingup a
balancedSCPwork programwith a non-exhaustve list of itemsto bedealtwith. The
preliminarystudiespreparedy the Secretarat presenteda mostwelcome steppingstonefor
future work. The mainfocusshouldreman to achevesignificantharmonzaton of
intemationd patentaw, which would be bereficial to all MemberStaes. The Delegation
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welcomedhetwo newdocumentslealingwith transferof technobgy and opposition
systems aswell asthefurtherstudieson clientattorneyprivilege anddissenmation of patent
information. Its RegionalGroupwaslooking forwardto the externalexperts’studyon
exclusionfrom patenablesubjectmatterand exceptionsandlimitationsto therightsduein
October201Q andreiteratedts activeparticipaion in thediscussions.

32. TheDelegaton of Spain,speakingon behaf of the EuropeanUnion andits 27 Member
States,reiteraedits commitmento thework carried out sofar by the SCPandlooked
forwardto a constuctive, efficient andfruitful session. The Delegation staedthatthe
objective of the SCP work programwasto disaussimportanttopics suchasstandrdsand
paents,exclusionsfrom patentablesubjectmatter andexceptonsandlimitations to patent
rights, client-atorneyprivilege,diseminaton of patent information, transferof technology
and oppositbn sysems,with aview to increasng the undestandingof thosecomplex
guestiors andthar role andimpacton theinternatonal patent systen asawhole. The
Delegationstatecthatdiscussionshouldeventally contribute to amoreefficient and
accessiblgpaentsydem. The EuropeariJnion and its 27 MemberStdesexpressedits
willingnesdo contibuteto thedraftingof a bdancedwork programbasedon a
non-exhaustie list of issueddentified by the Committee The Delegation appreciatedhe
objective and thoroughhandlingof the preliminary studiesprepare by the Secretaat. Such
studiesconsttuteda valuablecontribution to answernmportantquestons of the current
intemationd patentsystemandcouldbeinterestirg for the future discussios on the
intemationd harmonizatiorof patenttaw. The Delegaton expressedthe EuropeartJnionand
its 27 Membe Staes’ strongcommitmento internatonal harmonization of patentlaw and
thework of the SCP. It particularlywelcomedhe secoml studyon the clientpatentadvior
privilegeaswell asthetwo new preliminarystudieson transferof technologyand opposition
systemswhich provideda comprehensiveverview of the currentinternatonal patentsystem.
The Delegation reiteratedits full commiimentto cooperge and partidpate adively and
constructivelyin thediscussionsvith the hopeof achieving the objecivesof the SCP.

33. TheDelegaton of theIslamicRepubic of Iran assocatel itself with the statemenmade
by the Delegaion of Y emenon behalfof the Asian Group. It obseved thatthe SCP should
serveasaforum for egablishingan IP regime which provided guidanceandprogressin the
intemationd developmenof patentlaw, while taking into aceounttheinherentink in the
patentagendaand public policy issuesaswell asthevaryingdegree of socid andeconomic
developmentof the countries. In its view, theinternatonal harmoniation of patentiaw
would only be beneficialif the processvassenstive to thedevelopmentd aspect®f the
countries Fromthe Delegation’spergective, thefollowing principleswereessentiafor the
effectivenesof anyfuturework programof the Committee: firsty, the SCPwork program
shouldbebroad,flexibleandbalancegdallowing open discussbnson awide range of patent
law relatedissues. The Delegationstatecdthatthe li st of topicsidentifiedat the 12" sessiorof
the Commitieeshoud remainopenfor anynew proposaby Member States. Secondy,
crosscuttingissuessuch asdevelopmenanditsinter-relationshipwith the IP systemshould
be examinel. In thatcontext,the SCPshoul try to explorewayson how the patentsydgem
could contibuteto the promotionof techological innovaion and to the transferand
dissemiration of technologyin amannerconducve to socal and econome welfareof
MemberStaes. Thirdly, the SCPwasthe perinentcommitee to addressall asgectsof patent
law. Therdore, it couldcontributeandconplementdisaussiongn other WIPO Committees
or otherinternationaffora, for instance theimplementaton of reconmendaionsunderthe
WIPO DevebpmentAgenda. The Delegdion observedhattheissueselaiedto nom-setting
flexibilities, public policy andpublic domain could bediscussedn the SCPfrom the paent
law pergective. Further,it statedthatlimitationsandexceptionsto patentrightsand
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exclusionsfrom paentablesubjectmatterwould be examinedwith aviewto alleviate global
challenges.

34. TheDelegaton of the United Statesof America offered to submt commentson each of
theworking documentandon suggesonsfor the futurework by the Committee. It soudt
to forgea consensuso asto achieveconcrae andtangibk resuls. A recent exampleof such
aconsengswasthe progressachievedastDecenber in the StandingConmmitteeon
CopyrightandRelatedRights(SCCR)on theissueof accessto copyrighted materialby the
blind andvisuallyimpaired TheDelegationexpressedts hopetha sud a solutionwould be
possiblewith respecto theissuesaddressetly the SCP.

35. TheDelegaton of India as®ciateditsef with the statanentmadeby the Delegationof
Yemenon behaf of the AsianGroup The Delegdion expressd its hopethat the
deliberatiors in the comingdayswould hdp the Secgetaiat to improveon the presentstudies
and makethemmore comprehensive Froma devdoping counties’ perspetive, the
preliminarystudieson standardeindpatens, exclusiors from patentabé subjet¢ matterand
technola@y transferwereof considerablemportarce. The Delegaion noted, however that
while saiddocunentswerepostive in thar descripive pat, they shouldalsoincludethe
developmentaspect andaddresghe conernsof developng countres. Mainsteamirg of the
Developmen®Agendain all aspect®f WIPO's work wasanessentl guiding principle.
WIPO'’s expertsein theareaof promotingintellectud property in the senseof promoing
socialandeconomicdevelopmentwasimportantto addresshe matter. Such aholistic
approach would facilitate a balancedinclusiveand consistentvork programin which all
MemberStatshada stake. Referringto therevisal study on client-attorneyprivilege, the
Delegatiomotedthattherewasno provision on aclientattorney privilegein India’'s Patent
Act of 1970with respecto patentagens who were requredto besciencegraduatse. The
Delegationalsostatedthat the studydid not clearly define“ paentattorney”, andsuggested
thata cleardefinition of whata patentattorneywasand in whatrespet¢ hewould bedifferent
fromalawyer, be consideredn arevisedstudy,includingtheimplications of any
harmonizationin thisarea The Delegaton welcomed the proposalimadeby the Delegation of
Brazil for a study on exceptionsandlimitationsto paentrightsandjoinedotherdelegations
in extendingits support to thatinitiative, which wasconsideed extremely importantfor all
intelectual propert regimes. While recdli ng thattheissuehadbeen discussd in greatdetail
in the SCCR, the Delegationproposedhat WIPO carty out anextendedstudy,including
mappingthe provisionsthatexistedin different countries and their impad. TheDelegation
expressedts satsfactionof the progressmade by the SCPin presening the prdiminary
studiesgiving clearpicturesof the existingsituation acrosscountries. It staed however that
importantissuessuchasnon-patentablesubgectmater, paents andstandardsandtechnology
trarsfer, were vital for developingcountriesandnealedgreaer attenion. The Delegation
stressedts readinesso participateconstuctively in the Committee’sdiscussons.

36. TheDelegaton of Guatemalaupprtedthe statanent madeby the Delegationof

El Salvadoron the Conferenceon Intellecual Propery andPublicPolicy Issues. It believed
thatthereshouldbe a follow-up to the outcomeof that Conference and hopedthatthe
Committeewould reachanagreementinderagendaitem8. The Delegaion expressedts
expectatiornthatthe SCPcontinueits effortsto devebp awork program tha wasbalancedand
inclusiveto supportthework of theinternatonal paentsystem In thateffort, it believedthat
the SCP shouldtake into accountheresuls of its previouswork. The Delegdion was
pleasedo seethatthediscusgnsin the Committeehad covereda broadnumberof issuesof
intered to devebpingcountries for exampé, disseminéon of paentinformaton and
exceptionsandlimitationsto patentrights. In itsview, it wasveryimportantthatthe new
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SCPwork programreflectthe developnentdimensionandtakeinto acaountthe
recommedationsof the DevelopmenfAgenda. It also believedtha it was pertinentto take
into accountthe complementar natue of thework of othea committees within WIPOto
benefit from themand avoid duplicationof work. The Delegation furthersuppotedthe
proposd of the Delegationof Brazil thatwould be presentedto the Committee. The
DelegationobservedthatAnnex|l of doaumentSCP/142 Rev.2 was very helpfd, and
suggesedthatdelegatios collaboratewith the Secretaiat to update the Annex.

37. TheDelegaton of Angola,speakingon behatf of the African Group,staedthatthe
preliminarystudesmug takeinto account not only socal and econome realitiesand
disparitiesbetweenthe differentlevelsof developmentof countries butalso differences
betweentheir natonal legal systems. The Afri can Grouplooked forwardto a quick
conclusionof the compehensivestudy on exceptionsandlimitations TheDelegation
believedthatthe patentsystemshould play a mgor role in someareasof generéinteres and
public policy issuegelatedto developmat, suchaseducaion, health, environmentclimate
changeandfood security. The patentsystemshoud alsofadli tate technologytrander and
accesgo knowledge. In recallingthe Committee’s requesttha the Secetaiat producecost
estimatesof translaing the studiesinto all official UN languagesthe Delegaton looked
forwardto receving thatinformationwell in advane of thefollowing sessbn of the Program
and BudgetCommittee

38. TheDelegaton of Brazil asociatedtself with the staementmadeby the Delegation of
El Salvadoron behalf of GRULAC. TheDelegaton staedtha the SCPhada specialrole
within WIPQO’s intergovernmentainachnery,asthelaw of patentswascertainly akey
chapterwithin thewhole areaof intellecual propety rights. In itsview, thelaw of patents
wasbasdononees®ntialtradeoff — the granting of temporawy and exclusive rightsin
exchangefor thedisseminatiorof technologeal progressto the beneft of socigy asawhole.
Thattradeoff aimedto drawadelicatebalan@ betwveen private andpubilic interests The
Delegationhopedthatthe needgo keepthatbalancewould be keptin mindin thediscussions
duringtheweek. For thatto happenthe Delegdion consideredit importantto adopta
systemic approad leadirg to the mainstreaning of therecommendatonsof the Development
Agendainto thework of the Committee Thiswould ensurea broad perspeate thattookinto
accaunttheimpactof patentprotectionon a broadrangeof socid, econonic and legal issues
The preliminary studiesundertakerby the Secetariat shouldtakeinto consideratiorsut
broad perspectresaswell ascontributiors provided by otheragenciesof the UN sysem. The
Delegationhopedthatdiscusionswould procesd togetheron each specific topic suchas
patentinformaion, sufficiencyof disclosureandexcepionsandli mitationssincetheywere

al intercomected. The Delegationbelievedthatit wasin the bestinterestof al Member
Statesto preserveherole of WIPO in seting intellectual propety rules, principlesand
procedures.Initiativesoutsice WIPOwould lacklegitimacyandsupportof mostcountries.
Thatwaswhy in this key Committeewithin WIPQO it wishel progresdo be mack in line with
theDevelopnentAgenda. The Delegatiorreiteraedits willi ngnesgo enhancdts
contributionto WIPO asit hadstatedduringthe GeneralAssembiesin Septenber2009. The
Delegatiorfurtherinformedthe Committeethatat the currentsessionof the SCP,it would be
presentinga concretecontributionunderitem 7(b) of theagendaconerningexceptionsand
limitations. In addition,at thefollowing sesson, it would be presenting a propcsalon
sufficiencyof disdosure.

39. TheDelegaton of Japarreferredto someof theworking documentswhich statedthat
the patentsystemwasintendedo promoe andsupportinnovaion. Thesysten wasalso
consideredasatool for thediffusion of technolay. In view of the conplicated and
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acceleratechdvartemens in certainareasthe needto establishawell-functoning patent
systemwasbiggermorethanever In tha context, it was beneficial for the members of the
Committeeto enhancetheir understandingf the issuesaddressedn theworking documents
for thesale of structureddeliberatios. The Delegation expressedts hopethat discussons
would leadto estblishing commongroundthatwould allow awell-balancel work program.

40. TheDelegaton of the SyrianArab Republc staedthat the preliminary studies,
particularly the study on exclusionsandexceptons, wasimportantin theframeworkof the
Developmen®Agenda andthereforestatedits agreement with the proposéof the Delegation
of Brazil. With respecto thedisseeminationof paentinformaton, it wasvery impottantto
provide datdasesdigital servicesandinformaion centersto help the naiond officesin that
area. While underliring theimportanceof techncal standardsandpatentinformationfor
developmentthe Delegationstatedthatthoseissuesverea big challengefor deweloping
countries. With regardto the attorneyclient privilege,the Delegation observe thatnational
legislationsshoul be studiedanddisseminatd In its opinion, countresshouldbeableto
decidethosematierstakinginto consideation their socal and economc situaion. The
Delegationalsostresedtheimportarce of providingstudesin the Arabic languagewhich
would allow delegationsto properlypreparebeforethe medingsandto sharetheir
contributons

41. TheDelegaton of the Republicof Koreastaedtha thedocument would provide an
excdlent basisfor enhancinglemberStates’commonunderstadingon compkex questons
regading theinternationapatentsystem. The Delegdion particularly welcomed the
oppatunity to discuss theissuesf client-attorney privilege andoppositon systems.In
relaion to thefirst issue the Delegationstated thatleakage of confidential informationby a
patentadvisorwould discourag aninventorfrom filing a patent applicaion. To promote
innovationandutilizethe patentsystemfurther, the Delegaton believedthatMemberStates
shouldshae moreinformationregardingher natonal laws on client-attorneyprivilege and
possibly find aninternationacommonpracticein thatarea. The Delegation alsostatedthat
the sharingof informationon the oppostion sysemof eachMember Statewould be helgful
to patent applcants andpractitioners. It alsohighlightedtheimportanceof paert information
disseminabn thatmight meetdevelging countries’ needfor technologyinformationand
might contribute to redwcing the backlogof patent appicationsin manyoffices. Thatagenda
itemwasoneof thos thatall MemberStates could beneft from through developng further
studiesanddiscussions The Delegationenphaszedtheimportane of theintellectual
property systemfor technologytransfer,mostof which was madethrough foreign
investments The Delegationbelievedthat, withoutanIP protection system it wasdifficult to
atractforeign investment. The Delegationobsevedtha whenthe Repulti c of Koreahad
experienceda financialcrisisin 1997,it hadactively andsucessfuly promoedtheIP
protectionsystemto attractmoreforeigninvestmens. It furthernoted thattheissueon
exceptionsandlimitationsto IP rightswas the mostfrequently suggeste@gendatemin all
WIPO Starding Committees.While agresingthatthe IP systemtouchedmanyaspect®f the
societyandtheemnomy, the Delegatiomnoted however that limiting theright of the
individual right holderwasnot a solution to solve globalsogal andecononic public policy
isstes. In itsview, the public sectorhadto takea moreimportant role in thatregad, and
trarsferring the responsibilitiesto individual innovatorsor paentright holderswasnotthe
solution. TheDelegationreiteratedhatthe IP sysemwasnot only an incentve for
innovation butthatit alsobenefittedoeopk by promotng the utili zation of innovation. It
emphasizedherefae thatlimitationsandexceptionsto IP rights shouldnot discouage
innovation which might provideultimatesolutionsfor resolving variouspublic policy issues.
The Delegation stressedtheimportanceof the SCPfor the devebpmentof abalanced
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intemationd patentsystemandexpresedits wishthata consasusbe reachedon an
organizedfuturework program.

42. TheDelegaton of the RussianFedeation stated thatit had alrealy expressea@very
positive opinion on the preliminary studesconducedatthe previoussessiorandrecalled
that,giventheimportanceof all of thosestudiesnot only the paentofficeswereinteresedin
the contents of thosestudies TheDelegaion requestdinformaion onthetrandation of the
studiesinto the otherworking language®f theUN. Furthe, the Delegaton notedthe
particularimportanceof the studieson dissenmnation of patent informaion and transer of
technology In relationto theissueof dissenination of patent information, it statedthatit
constitutedthe foundationfor furthertranskr of tecdhnologyto takeplace. In relationto the
proposd from the Delegationof Brazil, the Delegaion statel thatit wasnot yet acquainted
with the contens of the proposaland,therdore, it would study the proposacaefully and
provideits viewsatalaterstage TheDelegation expressd its will ingnesgo haveanopen
and constructve dialogueso that productivework on the harmoniation of patent lawscould
be undertaken.

43. TheDelegaton of Pakistarmadetwo generalcomnents. Firstly, thedevelopment
dimenson of theinternationapatentsysemshouldbe givendueconsideaton. TheWIPO
DevelopmenAgendarecommendationsada direct bearingon the WIPO work programon
intemationd patentaw. Secondly,theinternatonalpaentsysten shouldbe awae of the
differencesbetweendiscoveryandinnovaton, andin thatregard all effortsshouldbe made
to avoid the paentsystembeingmisusedby theindusty. The Delegation appreciatedhe
efforts madefor organizingthe Conferene on Intellectual PropertyandPublicPolicy Issues
but would havelikedto seea morefocusedandcompreh@asive discusson atthe Conference.
The Delegation, however expresedits hopetha thatissuecouldbemanagd in afollow-up
conferenceasproposedy somedelegates.

44. TheDelegaton of Moroccosupportel the staement made by the Delegaton of Angola
on behalfof the African Groupwith respectto the prdiminary studieson sekecedissues The
Delegationstatedthatit would like thedevelopnmentconernsto bethe centerof all thework
of the Committee. In its view, public hedth issuesfood security, environnent, climate
change all of thoseissuesshoud betakenonboard It believed thatawell-bdancedpaent
systemwasto thebenefitof all. The Delegaton expressedts supportfor the statemenimade
by the Delegaion of the Syrian Arab Republicon the subject of thetransldion of all the
studiesinto Arabic.

45. TheDelegaton of Chile fully supporte the sucessfuloutcone of theSCP. The
Delegationstatedthatthe documentgreparedfor the SCPon client-attorneyprivilege,
technicalsolutionsto improveaccesgo information on patextsandits greder dissemination,
trarsfer of technobgy, oppositionproceduresnd the Report on the Internaional Patent
Systemwere stepsforwardin thedewelopmentof thework of the Committee It waspleased
to seethatpreliminary studieshadbeendeveloped in two newareasconiained in the
non-exhauswelist. In relationto the studyontedinologytransfer, the Delegation statecthat
theissuewasfundamentain thedevelopnentof innovaton. Referringto the Conferenceon
IntellectualPropery andPublic Policy Issuesthe Delegation believedthat,asalready
mentionedby the Delegationof El Salvaar, sud initiative shouldbe maintainedand
continued,focusing on enrichingthediscussion.While statng tha the agendaof the
Committeeshouldnot just follow therecomnendaions of the DevelopnentAgendaithe
Delegationstressedhatdevelopingawell balancel agendavasalsodirecty linkedto the
strategicobjectvesof WIPO. In its opinion,thatshouldguidethework of the Committee.
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The Delegation expresedits beliefthatthe SCPnow hadestablishedthe basisto move
forwardwith substative discusgonsonal of therelevantissuesin orderto gradually
progressin awell-balancednanneiin all areasof interestto Member States.

46. TheDelegaton of Panamauppotedthe statanent madeby the Delegation of

El Salvadoron behalf of GRULAC andits proposéfor afoll ow-up Confereaceon
IntellectualPropery andPublic Policy Issues.It wasthefirst timethatit wasparticipatingin
thework of the Committeeandit wasvery enthusiast aboutall of theitems ontheagenda,
representingvariouschallenges.The Delegaton statel thatthe Committee’stopics did cost
livesin countries wheretheissueof patentsvasa hugechallengeto beresolved. Thatwas
why the Delegaton wishedto recordits supportfor al of thoseprojecs. Thethemesof the
studiestreaedduringthe weekwereextremdy valuablefor theundert&ingsthatthe county
wishedto develop. Panamavasworking on devdoping a projed called “networkof
oppatunitiesfor poa families’, andthe Delegaton hopedtha the projed could benefitfrom
theknowledge andthework discusedby the Committee. Of particularinterest wereissues
relaedto the disseminatiorof patentinformation andtransferof technobgy, as the
Delegationwasconvincedhat, by usingthe opportunitiesandthe advantgesof the
intelectual propery system succesful outconmescould beacheved.

47. TheDelegaton of Indonesiassupporedthe staementof the Delegaion of Yemenmade
on behalfof the AsianGroup andnotedthattheworking docunentsconstiuteda good
referencdor furthersubstantivedeliberatons. The Delegation alsowelcomedthe two new
studiesproducel by the Secretariatnamely,” Transferof Technolgy” and“Opposition
Systems”. The Delegatiorwasof theview that the docunenton transfe of tedinology
describal comprehenisely the stateof play of theissuejncluding challengedacedby
developingcountries. However,someothe issue like public doman, thelinkagesbetween
foreign directinvestment(FDI) andtecmologyspillover aswell asthe absorptivecapacityof
developingcountriescould befurtherexplored. The Delegaion expressedtheview thatthe
obligationsof dewelopedcountriesto fulfill their commtmentasmandatel by the TRIPS
Agreememnhadstll notbeensufficientlyanalyz2d Thedocumet had,for example,not
enoughanalyzedhow the patentsystemmight impedetransferof technologyor how to utilize
public doman patentsfor the purposeof technologi@l advancenentof devebpingcountries.
In relationto thedocumenbn oppositionsystens, the Delegaton apprecatedthe
explanations providedin Chapterlll, statng the objectvesof oppostion systemsandtheir
rolein thepakentsydem It furtheracknowlededthat asindicated in Chaper Il, thenumber
of patentapplicationsor patentdn respecbf which oppositonshad beenfil ed,wasnotvery
high. The Delegdion alsocommemnledthe explanationsin ChgpterV, which provideda
concisedegription of nationalandregiona pracicesin Brazi, Egyptand India, aswell asin
the EPO andin the EAPO. TheDelegatonfound thatall the differencesn opposition
systens, suchaspre-grantor postgrantoppositon or thegroundsfor oppositon, wereworth
noting. The DelegationcommendedVIPO onthe succeasfulorganizaion of the Conference
on IntellectualPropertyandPublic Policy Issues It notedthatthe Conferencehadattracieda
numberof distinguihedspeakersaanda large numberof participants. The Delegationhoped
that atfollowing similar conferencesmoretime would be devotedto disaussbonsandmore
involvementof speakergrom thecivil socigy would beconsideed Onthestudyonthe
client-attorneyprivilege,includingits revisedversion, the Delegation wasof theview thatit
still neededsufficientanalysesparticulary onthe possble adversemplicationsof having
uniform legalstandarden client-attarneyprivilege. The Delegaton supportedhe
submissionof the Delegationof Brazil ontheissueof excepionsandli mitationsto patent
rights. Besidessomecrucial pointsraisedin the submissionthe Delegaton appeciatecthree
phasesuggestedor thework of the SCPin guiding the Committeeto acheveconcete
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results. The Delegationexpresedits hopethatthe comments madeby Member Statesduring
thedeliberaion of the SCPcouldbeincorporateé in the existing studies,eitherin thetextor
in the annexes.In its view, suchcommentsvould enrich the studiesandensureheir quality
and balanceandadequatelyeflect developmat consideations. In condusion, the
Delegationwelcomedand appreciatedhe work of the SCPin paticular, sincelndonesiavas
in the processof reviang its patentlaw. It consideedthatthedoaumens producedy the
Secretaiat, aswell asthe commentsexpressd by Member Staes would becomevaluable
referencesandwould contributeto achievng meaningful resuls thataddressedthe common
concernsof MemberStates

48. TheDelegaton of Malayda statedtha the study on the exdusionsfrom patentable
subjectmatterandexceptionsandlimitationsto patentrights couldbe usdul for
strengtheimg the patentsystem andprovideda platformto learn from the experencesof
other countres. The Delegationsupporte the staemeant made by the Delegaton of Yemen
on behalfof the AsianGroupregardingconsideriig a moreinteractive andfocusedpané
discus#on atthe Conferencen respecbf theisswesof public health, environmentclimate
changeandfood security. It alsolookedforward to further discussion®ntheissuesof the
oppasition systemwhich hadits advantageanddisadvanages describé in

document SCP/14/5.1n relationto thedoaumenton transferof technology the Delegation
stated thatit providedmanyavenuesvheretransfe of technologycouldtakeplace. It aso
had illustrated how a goad patentsystemcould help the promoton of technologytrander
which could beusetil for developingcountrieslike Malaysia.

49. TheDelegaton of Algeria statedtha while it wastruethatdissemiation of information
encouragednnovation for agoodnumber of devebpingcounties acessstill remained
limited. Thereforeaneffort mustbe madeby WIPO to train staff dealing with thatissue
Regardingexclusionsfrom patentablesubjgectmatter andexception andli mitations,the
Delegatiomotedthatthe studyshouldtakeinto acounttheinterests of developingcounties
and in thatline, the Delegationsupportel the proposl by the Delegaion of Brazil. The
Delegationwasof theview thatthe proposalcontanedseverdmatersof gred interestto
developingcountriesjn particular in the area of heath.

50. TheDelegatonof Cameroorfully endorsd the staementmadeby the Delegationof
Angolaspeking on behalf of the African Group. Its governnentwasfoll owing thework of
the Commitieewith specialattention. Theissues discussedn the SCPwereof greatinterest
to its Governmat because¢heywereimportantin resolvingcertan devebpmer problems.
The Delegation wasof the opinionthatintdlectual propertyrightscould corstitute anobstacle
to the well-being of the populationof thedifferent States if thedevebpment aspecin the
applicability of thoserightswasnot takeninto account The Delegation expresseds hope
thatthe coninuation of the consideratiorof issuessud asexcepionsandlimitations
trarsfer of technobgy anddisseeminationof paentinformaion, would proveto be relevantto
abetterfuture of the patentsystemin aneverchangingworld. Making referenceto the
Chair'sreportonthe Conferencen Intellectud Propertyand Pubic Policy Issuesthe
Delegationalsostatedthatit would bevery usefulfor thatwork to be continuedin the form of
moretargetedand constructivediscusgns,takinginto acountthereal circumstancesn the
countries,andgiving particularimportarce to developnentaspects.

51. TheDelegaton of CostaRicasupportedhe staement made by the Delegationof

El Salvadoron behalf of GRULAC with respect to the priorities mentioned. The Delegation
stated thatthe gapsthatseparatedheinterestsandnecessiies of thevarious delegations
shouldnot beforgotten andshouldbe dealtwith indepthin a constructve mannerin orderto
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usethemasanernrichmentflowing from suchdifferencs. The Delegaion laudedthe quality
of thedocunentswhich wereavaluablebass for thework of the Committee The Delegation
joinedotherdelegaibnswho hadalreadyexpressedher interess in having a balancedvork
programfor the SCP It supportedhe proposaby the Delegation of Brazil on exceptionsand
limitationsandbelievedthatthatwasa posttive alternative tha would represena step
forwardandcreatepositiveresults.

52. TheDelegaton of Egyptsuppatedthe staementmadeby the Delegaion of Angolaon
behalf of the African Group. The Delegation notedthat the work of the Committeeconcerned
manyimportantpreliminary studiesrelated to patentsandstandads, client-attorneyprivilege,
thedisseminaion of patentinformationaswell astwo new preliminarystudies on transferof
technologyandoppostion systems.Althoughall thosepreiminarystudieswereimportant,
therewas no doubtthathis Delegationwaspaticulaly attentive to the questonson
exclusionsfrom paentablesubjectmatter,exceptonsand limitationsto therightsandtranser
of technology, giventheimportancdor devebpingcountiesof thoseissuesandthefactthat
theyweredirectly linkedto the DevelopmentAgenda TheDelegaton supporéedthe proposal
madeby the Delegationof Brazil asfar aslimitaionsand exceptionswereconerned for its
objective treatmant of all thetopicsconceningtheissuewhich were of importarceto the
developing countriesandto thecommuniy of consunersregardlsswhethe theywere in
developingor devebped countries. Thatapproab was closeto the Delegaion’s viewpointon
the questionof exceptionsandlimitations acwrding to which theissueshoutl be dealtwith
as awhole, withoutlimitation to oneparicularitem. The Delegaton staedthat it would very
carefully examinethe preliminarystudy on transfe of technology, becaiseit could represent
for developimg countries substatial bendits from internatonal patent protedion, ashadbeen
stressedvy the Delegatian at the Commitieeon Devebpmentandintellectual Propety
(CDIP). While welcomingthe preliminarystudies prepaedsincethe previoussessionthe
Delegatiomotedthattheywerenot complete becaisetheyhad beenpresenedin only three
languagesatherthanin the six UN languags, and partiaularly notedthe missirg transldions
into the Arabic language. Thatmeanttha the naionalauthoritiesin its country andother
Arab countries would not be ableto directly read to thosestudies or studyingthemwould
takealongerperiodof time. Therefae, it expressedts hopetha the Internatonal Bureau
would provide thosestudiesandthe otherstudies to be submitedin thefuturein all the
official language®f the UN, asunanailability of studiesin thevariousUN official languaes
would limit the Delegations desireto askfor furtherstudiesto bepresened. The Delegation
waslooking forwardto afruitful sesionof the Commiteeandto in-depthdiscussios of the
preliminarystudies which would be oneof the best methodsto achieve progressn settingup
thework program of the Committee.

53. TheDelegaton of the BolivarianRepublic of Venezuekh wisheal to emphasizethe need
for all docunentsto betrandatedinto all the official UN languagesand, ashadbeen
repatedlyrequesedby the Delegationof Angola it wasalsonecessay to introduce
trarslationinto Porugue®. TheDelegatiorwelcomedthedocunentsubmtitedby the
Delegationof Brazil. The Delegatia fully supportedvhathadbeen sad aboutthe needfor a
balancebetweemrivaterightsandpublic interest asthis wasfundamatal for the credibility
of WIPO, especlly from the standmint of the developing countries. Referringto

paragrapls 13 and14 of the Brazilianproposakoncerningthe WTO andthe Doha
Dedarationon TRIPSandPublicHealth(DohaDeclaration), the Delegation statedthatit was
importantto reviewthe systemasto datetherewasonly one suchcase namey theone
involving RwandaandCanada.In its opinion, tha wasnotthereasonthe sysemhadbeenset
up for. While stressng the needto complywith whathadbee agreedthe Delegation
recalledthe situaton involving allegations of violation of patent rights by the European Union
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concerningmedidnesin transitdestinedo Brazl andColombia In itsview, thataction
could constitue aviolation of the TRIPSAgreenent, thereforetheissueof medicinesn
trarsit hadto betakenup. TheDelegationexpresse concen thatthe elaboraton of a
manua) asdescribedn paragrapl27 of the propcsd, couldleadto furtherlimitations. While
supportingthe proposain gereral, the Delegation staedthatthe mentonedpoints shouldbe
discus®din greaterdepth.

54. TheDelegaton of Omansupportedvhathadbeen stated by the Delegation of Egypton
theimportance of providing the preliminarystudiesin the other UN offi cial languages
including Arabic, sincetheabsenc®f sud translatons prevened mary countriesfrom
participatingpractically andconstructivelyin the negotationsand discussios.

55. TheRepresatativeof the ICC statedthat herepresentd small andlargebusinesses
from all sedorsin over120 courtriesworldwide, which wereboth usersandproducersof
intelectual propery, including patentsandhadaninterestin awell-functioning, efficientand
effective paentsysemthatprovidedlegd certainty, transpareay andpredctability. The
SCP hadaddressedeveraissuef greatinterestto the businescommnunity, including
client-patentadvisorprivilege, standardsand technologytransfer. Businessesveredirectly
impactal by thoseissuesn their daily operatons andwere keen to contibutetheir
experiencesandviewson the practicalimplicaions of the proposaldeing discussed.On the
isste of client-patentadvisor privilege, the Represerdtive noted thatthe ownersof IPRsand
thoseconfrontedby IPRs neededhe bestandmostcomplketeadvicethattheycouldobtan to
clearly understandhoserightsandguidetheir adionsregadingthem Thatmeantthatthe
governmens, companiesor individuals,asthe casemight be,facedwith an IP issueshouldbe
able to havefull and frank exchangesf informaton with theirrespetive IP advisas. In
orderto achievefull andfrank exchangesf information, the Represerative consideredhat
thoseinvolved shouldknow thatexchange of communicationswereconfidental andwould
be protectedrom forcible disclosuregvenin court. In his opinion, suchfundamental
requremert for completeandwell groundedadvicewas not availablebroadlyon an
intemationd scale. The Representativbelievedthatan international frameworkfor the
mutual respecbf communicationsvith legaladvisas onintelectual propety mattes was
neededto hdp bothownersin enforcingtheir rights aswell as defendantsaccusedof
infringement Thatwould alsofacilitateinternationd trade anddevdopment, and contribute
to makingthe IP systemmoreeffective,clearandtransparent He thereforeinvited the SCP
to begn consideringpossibledetailedoptions at theinternatonal levelto resolveproblems
identifiedby the Secretariat.With regectto theissueof standads,the Represetative
obseavedthatconmpaniessoughtto bothharmonkzetheway in which goodsandsewriceswere
designedthrough standardsandto gain partof thereturn oninvestmeatsthroughpatent
protection. He bdieved thatneithertheinternational paentsysemnorits national
implemenéation requiredchangedo addressoncensaboutpatents and standards.As noted
in the preliminarystudyon thattopic, the scopeof the exclusive paentright was carefully
designedundernaional patentlawsin order to strike a balancebetweenthelegitimate
intereds of right holdersandthird parties andno nationa legislation includeda specific
provision limiting the right conferredby a patent, the exploitation of which wasessentibfor
theimplemenationof a standard. On theissueof technobgy transferthe Representative
expressedis belief thatthe availability of economcaly feasibk optionsto addresglobal
challengesincluding health,the enironment, andfood securty, would dependonthe
development,commercializationandwidespreadlissenmation of effective existing
technologieandnewnoncommercal technologis. The private secbr hadbeen,andwould
continueto be,responsibldor thevastmgority of investmatsandthe developmentand
diffusion of the newandimprovedtechrologies thatwould be essenial to meetthose
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challenges.The Representativebservedhatthe ability to amorize thoseinvestmentand
assurea returnto those who suppliedthe necessay capital wassecuredy intelectual
property protectionof theinventionsthatwould resultfrom the privatesector reseach and
developmenteffort. The patentsystemwasintendedo correctthe undeprovision of
innovationdueto free-rider effectsby providing innovaorswith limited exdusiverightsto
preventothersfrom exploitingtheirinvenion, andtherebyenaling theinnovabrsto
appropriatethereturnsontheirinvestment At the sametime, the paentsysten required
innovatorsto disclosefully theirinventionsto the public. TheRepreserdtive notedthatthose
fundament&elementsf the patentsystemplayedanimportant role in the disseminatiorof
knowledgeandthetranger of technology. In addtion, the Representase notedthatopen
innovationwasbecomimg anincreasngly popular modelfor organzaionsworkingin
complex technologealfields. Inits view, intellectual propertyplayeda critical rolein
supportingopeninnovation becaus it provided thelegal certanty neessay for broade
sharingof technicalinformationandknow-how. The Represerative stated that in paticular,
patentsplayed anessentialrole in suppating collabordionsandparinershipsetween
different organizdionsinvolvedin developingsuch tedhnologies. Whenthe SCP
contemplatedpotentialmechanismso foster transferof technolayy, the Representativevasof
the opinion thatit should consder carefully the practical impac of its decisionsoninnovative
activity andnotresortto solutionsthatmight jeopardiz the essenial role of paentsby
creatingaddiional uncertaintiedor intellectual propety owners.

56. TheRepresatativeof FICPI statecthat, sincehis Fedeation’s membersdid notonly
representright owners but also third paries,hehada goodunderstandig of bothsidesof the
coin, namely of theinterestsandneed=f the pakentowners aswell as of theinterestsof the
public andall thosewho did not posses paentprotecton for therr producs. FICPIwas
closelyfollowing the progressin the harmonization of patentlaws, since tha wasto the
benefit of all usersof thesygem. FICPIwas also preparedto assst anystudy or work
relaing to theclientattorneyprivilege. The Representaive confirmedthat,from a practical
point of view, thedisseminationof patern information wasimportantfor all usersincluding
patentofficesdealng with the examinatiorof paents.

57. TheRepresatativeof AIPPI statedthathis assocation represergd morethan8,000IP
professonals with morethan60 nationalandregional groupsandconcentraed on studyingIP
lawsfor their improvement. The Represataive, as Charmanof the AIPPI Committeeon
Privilege, statedthat the subjectdealtwith was protecion of clientsfrom theforcible
disclosureof their IP advice whichwasbroadertthan“privilege”. He observedhat
documeits SCP13/4andSCPL4/2identified whatthe problens were: lack of protectionand
lossof protecton, in which lack of protecion assumeda more minor posiion, ard lossof
protecion wasthe more serious,almostuniversalissue The Representtive also agreedthat
the protectionservedhe public interestdoremost. Lossof protet¢ion meantthatnational
lawsproviding protectian werefrustrated. In his view, the SCPwaswisenat to study
solutionsto thoseproblems becauseuch a studywasnotjustified untl the SCPwason top
of theproblens. TheRepresentativactedthat AIPPI hadcontribuedthreemajoreffortsto
assistin defining the problems: the WIPO-AIPPI Confeenceon Client Privilegein IP
Professonal Advice in May 2008 andtwo AIPPI submissions,in October2008andin
August2009. Anticipatingthe completionof thefirst phaseof studyingclientattorney
privilegein the SCP.,i.e., definingthe problens, AIPPI hadcommaencedto study the options
for remaliesbased in part onthework doneby the SCP. The Represerdtive statedthat
AIPPI hadissuedwvorking guidelinesto al naiond andregionalgroupsto ascetainthe
optionsfor remedesthrougha questionnae, referring to whatwere the limitations,
exceptionsandotherdetailsof nationalprotecion for which provisionneededto be madeif
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any agreementwasto be reachedo solve the prodems. Theanswes from AIPPI members
were requestedby March 31,201Q andtheanalysiswould be presentectthe AIPPI
Congressin October2010in Paris The Represerdtive stressedhat, in his view, thework
had reachedhe pointwherehelpfrom Member Staeswas neededto study optionsfor
remedies Theissuedo betakeninto accountor any viable agreenentto bereachedwere:
existing limitationsandexceptionsissuegelating to the qudifi caionsof IP professionss, the
preservatiorof judicial discretion,the necessity of disdosuretha was neededfor justice and
thelimits of the scopeof protectioni.e., to thethird pariesandlawye's transactingvith third
parties andnonlawyersdoinglikewisein orderto give advice. Moreover,the Representative
stated thatthe quesitonsasto whetherthe dominant purposetest, which hadbeen well
explained in thedocumentsbe partof theinterndionalregime and how waverof privilege
wasdeterminedshouldbe addressedThe Repesentaive hoped thatAIPPI would be ableto
presentts furtheranalysis of theissueby the SCP’sfoll owing session

58. TheRepresatativeof ALIFAR staedthatherAssocation representg morethan

400 pharmaceutial laboratoriesn 15 countries of Latin America. Referrngto oneof the
conclusionsof arecentWIPO symposum that hadfoundthatbacklays in termsof progessing
patentapplicationshadreachedan unsustanablerecordlevelin 2007, the Representative
obseavedthatit might be useful to discusssomeof thereasonsghathad led to thatsituation
which might have resultedfrom somedefectsin the patent sysem. Standads of patentdility
usedby patentoffices of somecountriesmightwell be oneof the cause, as therequirements
for novelty,inventive stepandindustrialapplcability appeaedto be unclear with regectto
patentapplicatonsandgrantedpaters which someimes ledto paentsthat did not represent
genuineinnovation. In areporton pharmaeutcals publishedin July 2009,the European
Commissionhadidentified somedifficultiesin industridized countriesin theway the patent
systemwasusedandwhich sloweddownthe accessof compditive producs ontothe market.
The conclusonswere thata generallyappled straegywasto submitmanypaentapplications
for the samemedicinewhich couldreachupto 1,300patentsandapplicaionsin Member
States In herview, thatled to legaluncetainties and high costfor the paentsystem andthe
samescenaio couldalsobeseenn dewelopingcountries. The Representave therefore
consideredhatthe work of the SCPcould explore mechansns to avoidthe patentsystem
being usdfor reasonghatwerenotintendedandto provideincentivesfor innovation. The
Representate observedomeconcerngsaised namely, reduchg theroomfor maneiverfor
the patentofficesfrom Latin Americato determinether own standardsandcritera for
patentabilityandto keepthe patentsysemfrom producng effeds suchas thosedescibedby
thereportof the EuropearCommisson. Shethereforewasof the opinion thatthe Committee
could explorethedifficulties encouneredin the paentsystemfrom the standpoint of the
impactthatit hadon mattersof publicinterest suchas health, andmatersrelatedto the

45 recommendationsf the DevelopmenAgenda The Represerative expressedierhope
thatthework of the Committeewould be successfulithou neglecting the neessaryTRIPS
flexibilities in areassuchasnovelty, invenive stepandindustrial applicability, patenable
subjectmatterandthe definition of prior art, anongothe maters.

59. TheRepresatativeof KEI indicatedthathis commentswould focuson the proposl by
the Delegationof Brazil on patentlimitationsandexaeptions,assetoutin

document SCP/14/7.The Representativeupporedall of the elementsof work setoutin
paragraphs25to 27 of documentSCP/14/7, which he consideed aslogical and usefulstepsto
begin anempiricdly basedliscusson of paentlimitaionsandexceptions,focusedon
pradical concerns.To thatend,andcorsideling also the severareportsalread; preparel by
the Secretarat, the Representativeaisedfour issues: firstly, with respect to acessto
medicinesthe Delegationof Brazil had called attention to thelack of policy coherenein a
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world whereat onemomentcountriesendorsd the useof compukorylicensing to pronote
accesgo medicnesfor all, andin separag fora criticized devebpingcountresfor actually
considerirg or issuingsuchcompul®ry licenses.If compukorylicensirg of medicineswas
truly suppated,it should not be subjectto bilateal and unilateraltradepressures.In that
regad, the Representativequesionedtherole of WIPO in addressinguchlack of policy
coherence He suggestedhatthe countries mostcommittedto bilaterd and unilateal trade
pressuregould beaskedto elaborateherationale andcriteriathey used to reprimand
countriesthatsimply tried to implementparagraphi of the DohaDeclaation, andto explain
why theybelieved suchpresureswere consistat with the saidDeclaraton andthe WHO
Global Straegyon PublicHealth,Innovaton andintellectual Propety, assé out in

WHA 61/21. TheRepresentativalsoagreel with the Delegaton of the Bolivarian Republic
of Venezuelathatthe SCP should conside issues suchasthetreament of goodsin transit,for
cases whete productswith differentpatentiandscapgmoved in internatonal trade. Secondly,
theRepreserdtive suggetedthatin elaboraing information on State pradices,the SCP
would focus ontheway that somecountries, suchas the United Staesof America
implemenedlimitationsandexceptiondo remediesassocated with the exclusive rights of
patents, with afocuson theflexibilities foundin Articles 44.1and 44.20f the TRIPS
Agreemen, including casesvhete nonvoluntary authoriationsto usepatens replacel
injunctionsto enforceexclusiverights (for examgde, the U.S. SupremeCourtdecisioneBay v
MercExchange, or 28 USC 1498) Thirdly, the Represerative informed the SCPthat
negotiaorsfrom 38 countrieswere meetng in secré sessbnsin Mexico that weekto consider
anewtradeagreemenbn the enforcemenof intellectual propertyrights. Althoughit wasnot
known if that secretagreementvould addresstheissueof enforcenentof patents if sg the
Representate wasof the opinionthatthe SCPshoul requestthe countries involvedto make
thenegotiaing text of the Anti Countereiting TradeAgreement(ACTA) public, soits
ramification for the patentsygemcould be discussedt the following meding of the SCP.
His organizaion alsostronglyobjecedto thelackof transpaencyin the ACTA negotiations,
and the degeeto which consumeinteress and voices of developingcountries had been
marginalizedn the ACTA negotiation Foutthly, with respetto paentson standardsthe
Representate proposedthatWIPO corsidera protocol on disclosures of assertion®f patent
rights relaing to proposedstandards He suggestedhata failure to construdively disclose
assertionf paentrightsin a standarceliminate remedies to enforcethe patentagainst
relevantimplemenationsof thatstandad. He consideredhatsucha protocol, eitherwithin
the PCT or astand-aloneinstrumentwould make it easierto devebp standardsjncludingthe
openstandardsincreasinglyimportantfor innovaion.

60. TheRepresatativeof the TWN obsavedthatduringthelastl5 yeas, developing
countrieshadbeencopingwith aninequtable internatonal paentregime asafollow upto the
TRIPSAgreenent, andthatit involveda greatamountof resour@sto copewith its
implemenation. Developingcountrieswere yetto cometo termswith the challengegposed
by patentdor pharmaceuticgbroducts aswell as compulsorypaentprotection for lif e forms.
Developirg countieswereincorporatingfl exibilitiesto safeguad thecritical public policy
consensiscoming out of the TRIPS patentregime. The Represerdtive felt that, againstthat
backgrourd, it wasnottheright time to discussharmonizationof patentlaws. In its view, the
call for harmonzaiton of patentaws ignoredthe developnentdisparty exising among
WIPO MemberStakts andharmonizatiorwould take awaythe policy spae enjoyedby mary
developed countiesin the pastandnow being deniedto devebpingcountres. The
Representate observedhattherewerealot of assumptnssurroundinghe patentsystem
which wasbeing challerged,oneof which wasrelatedto therole of paentin simulating
inventions. The Commisionon IntellectualPropery, Innovaton and Pubic Health(CIPIH)
had emphaizedthattheinability of patentregimesto stimulae reseach anddevelopmenin
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theareaof thediseaseonditionsrelevan to devdoping countries,esped@lly of types|l

and Ill. Consequetly, onecouldinfer from the condusionsthatpatens werenct stimulating
any researchanddevelopmento meetthe public hedth needsof developing countries. The
WHO Global StrategyandPlan of Action on Public Hedth, Innovaion and Intellectual
Property, anoutcomeof the CIPIH processrecommendedthe needfor newincentivesfor
resarchanddevelopmentin dealingwith the costof researchanddevelopment(R&D) from
thepricesof theproduct. The CIPIH reportalsohadfounda mismath betveen the numbe

of patentson pharmaceuticgbroductsandthe numberof newmolecuksobtaning marketing
approval. The Repreentativeobsrvedthattherewasalsoevidenceavaiable on the abuseof
patentrightsto preventcompetitionaswell asinnovdion. Accordingto the Europen
CompetitionCommissionis reporton the pharmaceuica secbrin 2009,in recentyeas,
originatorcompaniehadchangedheir paentsstraegies. In particular, straegydocuments
of originator companiexonfirmedthatsomeof themaimed at dewelopingstraegesto extend
the brealth anddurationof patentprotection. Thereportfurthersaidthat individual
medicineswere protectedoy up to nearly100 paentfamilieswhich could lead up to
1,300patens or pendingpatentapplicationsacossMembe States. The Representativaoted
thatsucharealsituationchallengedhe assunption of pakent asatool for simulatingR&D.
Similarly, the Representativeonsideredhatthere was little evidenceon therole of patentsas
atool for facilitating technolog transferand FDI. The Representate suggeste thatthe SCP
examinethetruth behindsomeof thos assumptionsandto provideanopporturnty for
developedcountiesto presentinempirical evidenceshowng whether thoseassumptions
were truein their countries’situation. In his view, suchareview was important, becausenost
of the preliminarystudiesstatedthoseassunptionsthatdid notreflect thereal situation
especidly in developing countries

61. TheRepresatativeof GRUR waspleasedo notethatthe Commtteehadmoved
forwardfrom theformerimpasg andhadperformeda goodandpromising newstat. The
Representate expressdhis hopethat suchprodudive ddiberationswould continue. He
stated thathe attacled greatimportanceo furtherdisaussionson the subject of exclusions
from patentabity of certaintypesof inventionsand thelimitatonsto the exclusiverights
conferredby the patent. He obsenedthatit wasalso of paricular interestto study anddefine
the prope objectvesandmeritsof postgrantoppositon proeduresntroducedinto the
Geman law onthemodelof the EuropearPaent Convention (EPC). TheRepresentative
stated that GRUR would continueto supportall effortsto find aviablesoluion for the
intemationd problemscausedy the divergent types of protection for patent attorneysas
regadsthe confidertiality of theirrelationshipto ther clients. In tha regard, the
Representate supportedhe statement madeby the Represerdtivesof AIPPIandICC, as
well asthe statementmadeby the Representate of KEI onthetransparacy of the ACTA
negotidions.

62. TheRepresatativeof FSFEuropenotedthatthe Regport ontheInternatonal Patent
Systemstateda cleareconomicrationalefor the patentsysten, describng it asoneamong
severalto pronote innovationanddevelopnent. The Reportinvited to considemwherethat
particulartool could be productivelyapplied butalsoto think aboutwhereothe regulations
would achievemoreto promoteinnovationand devebpment. In light of thoseconsiderations,
theRepreserdtive stronglysupportedthe proposalmadeby the Delegaton of Braal to create
awork programfor the Committeeto disaussli mitations andexceptonsand the effectiveness
in addressing developmentoncerns.He furtherobservedhatgeting therelationship
betweenpaent andstandardsight would bethekeyto safeguading andpromoting
innovationin thetechnologysector. In order to makeuseof the broal selection of tools
availableto promoteinnovation,he believedtha the Committee’s work programshould
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includediscussbnson openandcollabordive approachsto innovaton, andthe supportof
organizatimssuchasthelCC. The Committeewould alsobe enrichedby disaussiors on
openstandardaisanappoachto enablinginnovaion andlowering thebar to marketand
trace. With regardto ACTA, the Represerative urgedthe SCPto call on negotiating
countriesto disclosethe draft of thatAgreement sotha its consequenagor the patentsystem
could bedisaussedandduplicationof work could beavoided TheRepresentiave expressed
his strongobjection to the non-transparenmannerandsececyin which the negotiationsfor
ACTA had beenconducted.

Agendaltem 7: PreliminaryStudieson Selected Issues

63. With respecto thetranslationof doauments,the Secretariatnotedthatthe Progamand
BudgetCommitteewould deliverto themenbership adocunenton theimplications of
having trarslations of documentgor WIPO meetingsin thethree addtiond UN languages.
In the meantme, the Secretariagavepreiminaryfigureson anestmaiton of translationcost
for SCP docunents Forexamplethetransldion intothreeaddiional languags of four SCP
documaentswith 30 pageseach andassuming thatthereweretwo session®f the SCP per
year, would costaround150,000Swissfrancsperyea. Wasthe SCPto considerfour
documants having 50 pageseach thenthe costwould bearound250,000Swissfrancsper
year

(@) Patentsand Sandards
64. DiscussonswerebasdondocumatSCPA3/2.

65. TheDelegatonof Spain,speakingonbehaf of the EuropeanUnion andits 27 Member
States,staedthatthe preliminary study regarding standardsandpatentsprovided aclear
descriptionof standardsandstandareseting processesThestudyreferredto the needto
clarify therelationshp betweenthe standardiation systen and the patent sysem,and
providedinformaion on possiblemechansns for preventing conflicts. Thestudytackleda
large numler of importantissuesincluding the patentpoliciesof standardseting
organizatios, paentpools,legalmechanismsvithin the paentsysem,compettion law
aspects disputesettementandtechnical andpatent information availableunderthe patent
systemandthe standardizatiosystem. The Delegaion emphasizedthatthe EuropeariJnion
and its 27 MemberStatesattacted greatimportane to thoseissues. Forexanple,the
questionof “Industrial PropertyRightsandConpetition” wasoneof the chdlengesidentified
in the EuropearCommisson’s documen “An industral propertyrights strategy for Europe”,
published in July 2008. The Delegationstated thatwithin the frameworkof tha straegy,the
Commissionintendedo makeanassessmentof theinterplay betveenintellecual property
rights andstandardsparticularlyin relation to information and commnunicaion technologes.
The Delegation supportedurtherdebateon thosemattes.

66. TheRepresatativeof thelCC observe thatcompanessoughtboth to harmonizethe
way in which goodsandservicesweredesignedhroughstandardsandto gan partof the
return oninvestnentsthroughpatentprotection. Companesowningpatent essenial to the
standardmight seekto getareturnontheir investmens throughpaentlicensesghargng
royaltiesin exchangedor agreeingo sharether propridary technobgy with all implementes.
Withoutthatpossbility, patentownersmight bereluctart to paricipatein standad-setting
activities andcontributewith their technologesto newstandards.He notedthatwhile
companiesviewpointson theinclusionof paented technobgy into standads might vary
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dependingon whetherthe companywasa paentholder,an implemener of the standardpr
potentially both theygenerallywereconcerredaboutthe costsasso@ted with implementing
thestandad. Theexigenceof manypatent holdea's owning essenal pakentson asinge
standardmightincreaseha concern Therewasalsoaconcernin respet of paentholders
who might notbewilling to licensetheir essental paentedtechnologyto al implementeren
reasonabléerms. The Representativacknowedgedthatto ensureawide disseminatiorof
standardizedtechnologiesvhile maintainngincentvesfor innovaton, severbappioaches
were pursuedo preventpossible conflicts. He notedthatmoststandardseting organizations
soughtanearlydisclosureof the existenceof essatial patets,andhadrequestedthatthe
patentholdersdechretheir willingnessto offer licensedo all implementerson fair,
reasonablandnondisaiminatorytermsandcondtions. Potental implemenerscouldthen
contactthe paentholderanddiscus detal s of thelicensing terms, which oftenwould be
customizedto addres all of theimplemente's specfic needs. Therewasa possibilitythat,
oncethestandardwasfinalized, the patentholdermight se& unreasonablécensingterms
and the implementemwould be pressiredto accet them. Tha scenaio was called“patent
hold-up” or “patentambush”. The Representative, however notedthatpaenthold-ups rarely
occurred,in partbecausenostparticiparis who wereinterestedin the standard’ssuccessnd
widespreadmplemenationweremotivatedto actreasonably.More recenly, some
participantshadrequiredmoretranspareng earlyin the standardiation process(* ex ante” or
before the standardwascompletedpf the maximumamountof paentroyalies thatmight be
chargedon standarccompliantproductsand/or services in connedion with the patentholders
essentiapatentclaims. He statedthat,dueto anumbe of reasonsthe“ex ante” appioach
had not succeededn sometechnola@y arease.g, tele@mmuncation. Most standardsetting
bodiesthathad consideedthe”ex ante’ approacthad permtted avoluntay ex ante
disclosureof licenshgtermsto the standad-setting body, buthadnotrequredit. He
explainad thatsomecompaniegpreferedto negotate a custonmzed licensethatmight address
isstesbeyondjustthe esentialpatentclaims, andthatsomepatent holdersdid not actively
seeklicenesfrom implementers.The Represerdtive believed thatthe scopeof theexclusive
patentrights wascarefullydesignedundernationd patent laws in orderto strike abalance
betweenthe legitimateinterestsof right holdersandthird parties. While notingthatthere had
beensomesuggestonsto excludesubjectmatter from patent protedion or providebroad
exceptionsandlimitationsto the enforcenentof paentrightsto addressoncensabout
patentsandstandard, the Repregntati\e disagred with thosesuggestionandbelievel that
neither theinternatonal patentsystemnor its nationalimplementtion requiredchangego
addressthoseconcems. In hisview, the supportfor tha position was foundin the observation
madein the preliminarystudypreparedy the Secrearia that*no natonal legislation
includes a specific provisionlimiting theright conferredby a patent the exploitation of which
is essentiafor theimplementatiorof a standard. He furtherobserve thatsomehad
suggesedmoreaggessve useof commercal and compdition law asalegalmechanisno
challengethe abusiveor otherwis illegal condwct of any paentholderor of anycollective
group of implementers.In this vein, heagreed with the statementin the doaumentthat
“collaboratve stancard-settingactivities,if propely condut¢ed, mayhavecompetitive
advantagedo sociey atlarge” butthat“if a standad-sdtingprocessis manipubktedor
disguisedsothatthe participantswho areoftencompditors, could gainunfar competitve
advantagewis-a-vis othercompetitorssud aprocesss likely to fall underthescutiny of a
competitionauthority.”

67. TheRepresatativeof KEI complemergdthe Representave of thelCC for providing
an explanatiorof issueghatcould go wrongwithin standad-seting processs whenpatents
wereinvolved. In his view, consaimersencountere two different kinds of problems
invalving patentsandstandards;thefirst onewasthe casewherethe standrditself createl
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marketpower, i.e.,a patentthatmight not have hadany monopolypowercrededamonopoly
powerthroughthe standrditself. This might bethe casewhere the standardwaslegally
mandatedsuchas the caseof reformulded gasin Cdifornia, or where it was very important
so thateveryonewould likely useit. He considerd thatwhen excessiveroydtieswere
chargedin theabovecasesit coud restut in ahigh price of theproduds. The Representative
stated thatanother problemthatpatentscould createwasa barier to innovaton. He
disagreedvith thosewho statedthattherewerenottoo manyabusedike pateat ambushes
and statecthat,in reality, busnes&scomplanedabouttheir difficulty in someareasin
developingstandrdsandwereconcernediboutthe problem of investngin productsand
bringing themto themarket. In addition sincethe exising medanismdlid not effectively
deal with parties externalto the standaresettng processbusnessesvereconcernedabout
finding outaboutrelevantpatentdater. He statedthatsome businesseacquiral patentrights
only for the purposeof enforcingthem. Therefore whereabuse®f patens camefrom parties
thatwerenot partof the standaresettingprocesshe suggestedhata possibé role for WIPO
be to deal with thosecaseghroughthedisclosureof essenial patens by paentholdes who
had not paricipatedin the standardseting process. He consideedthatsud adisclosure
mechanisnwould allow standardievelopes to makea sounddecision. The Representative
wonderedvhethertherewasenowgh global thinking aboutthe contol of allied competitos’
pradicesor abusve behavor. He notedthata broadercollective effort to comeup with a
commonunderstadingor somekind of openstardardcouldbeenvisaged.The
Representate expresedthe hopethatthe Commitee couldbring forward spedfic concete
proposds in thatarea. He reiteratedhatthe easiest first stepwould beto addresshe
disclosureissueassaiatedwith thosewho stayedoutside the standardseting processandto
try anddevebp globalnormsonit, aswell asto study the effectivenessof ways of dealing
with excessive royalty demandsy patentholdersfor technologies associted with standads.

68. TheRepresatativeof TWN statedtha the funcioning of manystandad-setting
organzationshadbeencriticized Academcians,socety organzaionsanddeveloping
country governmentfiadpointedout the absene of effective participaion, nontransparency
and corporae capurein standareketting processesof many standardseting organizations.
He notedthattheintellectualpropery protecion of standads esped@lly paentingof
standardswasa matterof concernfor developirg countries, becauseof its potentialand
actualuseasanobstacleto frustratecompetition with developing countryenterprises.He was
of theview thatsuchpracticeshadadversamplicationsfor theindustrialzation of devdoping
countries. He statedthat therewerewell-docunental caseof misuseof IPRs,especiallyin
relaion to patentprotectionof standards Often patent protection of standardsresultedn
patenthold-ups, royalty stackng andrefusalto license.In his opinion, mechaisms
envisagedby manystandaresettingorganizationslike disclosurerequirenment, royalty-free
licensa, or reasonablendnon-disciminatory terms did not offer aneffective sdution. As

an example the Repregntativequoteda studywith respect to paentsearches in the datdase
of theITU andin the patentpoolsby the SouthCenter, which foundthatthe patentdistedfor
theimplemenationof theinternationakstandardMPEG-2 in ITU were far lesscompehensive
and importantcomparedto thoselistedby MPEGLA for commaecial licensingin
implemening thatstandard.The samestudyalsoshowael thatoften patentholders refusedo
licenseon aroyalty-free basisanddemandedhigh royalty rates. Similarly, theenforcenent
mechanisnprovidedby the patentpoliciesof standardseting organkzaionswere either not-
existing or ineffecive. Thereforethe Represerstive was of theview tha there wasanurgent
needto changethecurrentscenaridn orde to facilitateacessto paentprotetcedstandards
to developing countryenterprise®n anequiale basis. He notedthat,in thelongrun, the
governmens shouldtakestepsat theinternatonalanddomesticlevels to eliminate
proprietary standrdsandpromoteopenstandards.The Representaive urged the Member
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Statesto takea pro-activerole in regulatingthe standardseting processesnsteadof leaving
it to the selfreguktion of concernedtaleholders. Againstthatbackground heurgedthe
SCPto look at how far theflexibilities availablewithin andoutside the patentregme,
including compulsorylicenses, couldbeusedto facilitate accessto paental standards.In
relaion to the preliminarystudyon standads andpatens, the Represerdtive statedthatthe
isste hadgreatimplicationson the policy spacefor devdoping counties. In hisview, the
preliminarystudy did not makeany analysisof theimplications of patent protedion of
standardon theindustrialdevebpmentof developing countres. Furthe, he statedthatthe
preliminarystudy neededo provideafew casestudies wheren patent protection on standards
resultedn problemsrelatedto accessaswell ascompettionlaw. In hisopinion, thattype of
studywould help to enhancehe undersandingon theimplications of patent protectionof
standardsand facilitate aninformeddiscussion. In addtion, he consideredhatthe studyfell
short of providing a critical analsis of the policiesof listed standad-seting organizations.In
his opinion,the studyshouldoutlinethe postive andnegaive aspeds of harmonizegatent
policiesandof theimplementatiorof commonguidelinesof thel TU’s Telecommunication
Stardardizaion Sector(ITU-T), the Internatonal Organzaion for Standardiaion (ISO) and
theInternationaElectrotechnicaCommission(IEC). In condusion,the Represerdtive
reiteratedthatthe study also neededo look at the useof flexibilitiesavalable in patentiaw,
including compulsorylicenses to addressoncens relating to the patentprotedion of
standards.He wasalsoof the opinionthat the study shouldadd information on the detailsof
patentedstandardsin theform of, for exanple, anonexhaustivelist of paentel standards
which would enhancehe understanthg of Member Staeson thecritical nature of theissue.

69. TheRepresatativeof ECIS statecthathefocusedon IP issuesoncrning

inteoperalili ty andcompetition. The Representiive stated thatthe SCP’sfocuson standards
and patentshadcapturedheattentionof ECIS, sincetheissuewasanextremely important
onein which WIPO couldplay a constructve role, bothin pursuingconaetemeasuesandin
competencebuilding. In his opinion,thelatter was especally importantin thedeveloping
world, which washeavily affectedby thoseissuesbut notinvolved in or necessaily awareof
therelevantstanardizationprocesesandconsequeces. While noting thatpatentsand
standardsvereintendedo achievesimilar goals to enmurageinnovdion and the
developmentof newproducts benefitingconsunersand econonic development, the
Representate statedthatthar interplaywasgeneatinggreate problems. Forexample,
failure to disclosepatentssentialto theimplementaton of standardseindexcessiveroyalty
demandsthreateredtheviability of stardardsandthe consumesvelfare. The Repesentative
believed thatWIPO couldplay a crucialrole in understandig anddevisingsoluionsto those
problems,andencourage the Committeeto pursuethem

70. TheDelegaton of Uruguaystressedhe needto continuestudyingtheissue. It
particularly enphasizedheneedto further analyzethe casesnvolving conflictsbetween
standardsand patentswith aview to finding possble solutionsat the multilaterallevel.

(b) Exclusions from patentable subject matter and exceptions and limitations to the rights
71. Discussonswerebasdondocumets SCP/138 andSCPL4/7.

72. Referrirg to thestudy relaing to exclusions,exceptonsand limitationscommissioed
to external expertsthe Secretariainformed the Committeethatit hadidentfied arenowned
acackmidan, ProfessorLionel Bently from the University of Canbridge whowould be
coordinatingthe study andhadbeengivenall theinstrucionsreceved from the Committee
Further,ProfessoBently hadbeenaskedo identify five expertsfrom five differentregonsof
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theworld renowredfor theirknowedgein thefield of intellectud property. Conseguently,in
addition to ProfessorBently, the following expertswould beinvolvedin preparingthe study.
Profes®r Denis BarbosaBrazil); ProfessoriShamnadasheer (India); ProfessorRichad
Gold (Caradg; ProfesorBradSheman(Australia); andProfessorCoenraad/isser(South
Africa). The Secreariatfurthernotedthatthe study would be subnittedto the Committeeat
its following sesson.

73. TheDelegaton of Brazil presentedls proposalon exceptionsandlimitations to patent
rights (documentSCP/14/7) The Delegdion enphasizdthatthelaw of paenswas
essentidly atrade-off betweenthe grantingof temporaryandexclusiverightsasa

quid pro quo for thedisseminationof technologial progresdo the benefit of theentire
society. The patentsystemmustthereforestrivefor a balanceof rightsamongall its users.
Accordingdy, theinterestof notonly IP title holders but also the socigy asa whole should
be takeninto account. The Delegationstaedthatexceptionsandlimitatons wereintrinsic
elementsof everylaw, andthatthatwasalsoapplcableto the variouspatent sydens. The
Delegationobsenedthatexceptionsandli mitationsof paentrightsservel a numberof
purposes by allowing bothfor the necessarflexibility to guaranteenaiond secuity, for
example andfor aspaceo shapepublic policiesto meetdevelopnent compettion policy
and healthpolicy goals While notingthatthe proposawasof a straightforward nature the
Delegatiorclarified thatit was not attemping to creat newlegislation. Thefirst and
foremostgoal of the proposalwasto introducea three-phasework programon exceptionsand
limitationsinto the SCP. Whatit aimedat wasan enpirical y-based exercseof shaing
concretenationd experiencesnd,in thatsenseit wasnot a substiutefor, butrathera
complementto, the studythathadbeencommissionedby the Seaetaiat andwhich would be
readyby thefollowing session.The Delegaion welcomedthat study andespecially thefact
thatit wasgoing to takeon boardthe views and experiencesof different parts of theworld. In
presentinghe proposalthe Delegatiorwishel to providefor a differentknowledgeon how
thesystemworkedin practiceasfar asexceptionsandlimitaonswere concened. The
Delegatiomotedthatthe reault of the exercsemightbe,for example,a compiation of a
non-exhauste handbook.It wasof theview thatsud a handbookmight form the basisfor
capaity building activitiesin developingcountiesin line with the DevebpmentAgenda.
While emphasizng theimportanceof the start of the projed, the Delegaton concludedhat
therewas a gapbeweenthe existinglegal frameworkon exceptionsandlimitatonsandits
effective useby developingcourtries. Thereforgthemain god of the proposalwasto bridge
thatgap.

74. TheDelegaton of Ecuadorsuppotedthe statenentmadeby the Delegation of

El Salvadoron behalf of GRULAC. The Delegaton supported¢he agendaof the SCP which,
initsview, benefitedall MemberStatesand took into consderaton the Development
Agenda. The Delegationsupporédthe Delegation of Brazil’s proposalon the futurework of
the SCP asregardsexcepionsandlimitations, which would includea processfor identifying
theexceptionsand limitationsin differentlegislations anassessmerdsto their effectiveness
in relationto develgpment andcartying out a nonrexhaustie analysisof thoseflexibilities.
The Delegation statedthat Ecuadothadanalyzedand would continueanal/zing the proposal
which it endorsed.Furthermore the Delegaton offeredits supportin devdoping the proposal
of the Delegaton of Brazil, becausé¢he proposalwas fully in line with Ecuador’sIPR policy
thatconsdered IPRasatool for development As aninitial step, the Delegation suggested
thatthe proposalbf the Delegationof Brazil includea desaiption of experiencesof countries
with exceptionsandlimitationsandtheidenific ation of caselaw in thatarea Furthemore,
the Delegationconsideredt importanttha thefinal result shouldbearefererce document,
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advising wayson how notto restrictexceptonsandlimitationsandnot excludeother
possibilitieswhich could benefitthe devebpmentof countries.

75. TheDelegaton of Argentinaendorsedhe statanentmadeby the Delegationof

El Salvadoron behalf of GRULAC. TheDelegaton staedtha Argentinawas particulady
interegedin theissie of exceptionsandlimitationswhich wascloselyrelatedto the geneal
principlesof the WIPO DevelopmeniAgend. In particular, the Delegation welcomedthe
Delegationof Brazil’s proposaln paragrghs25to 28 of doaumentSCP/14/7.The
Delegationwasof theview thatestallishing a work programon exceptionsand limitations
would cortribute to the effectiveimplementaton of the Development Agenda.

76. TheDelegaton of El Salvador speakngin its naiond cgpacty, was of theview that
the proposalbf the Delegationof Brazil wasextranely valuable andthereforeshouldcontinue
being pat of thebasicworking documentin orderto coninue promoting andstrengthening
themobility of the work carriedoutin the Commitee

77. TheDelegaton of Spain speakingon behaf of the EuropeanUnion andits 27 Member
States thankedhe Delegationof Brazil for preparing the docunent which would contribute
to enrichingthediscus®ons Without considenng the merits of the doaument the Delegation
expressedts surprsefor the submissionof thedoaumenton thefirst dayof the Committeein
onelanguageandwithout it beingavailableon WIPQO’s website. While notingthatthe
EuropeanUnion andits 27 MemberStates werereadyto paticipate in thediscussionthe
Delegationexpresseds concernaboutthatkind of procedurewhich madeit difficult for
countriesto participatein the process The Delegaion reminded the Committeethatthe
document which wasbeing preparedoy the groupof extenal expertsfor the following
meetingwould dealspecifically with thatissue In its view, thediscusson of bothissuesat
thefollowing meetng would give a complet overview of the situaion and avoidduplication
of work.

78. TheDelegaton of Guatemalaupprtedthe statanentmadeby the Delegationof

El Salvadoron behalf of GRULAC. The Delegaton noted thatexceptionsandlimitations
were partof the checksandbalance®f theinternatonal paentsystem sincetheyguaanteed
thedisseminaion of tecmologyembodiedn theinvention. It consideredhat developing
countriesshouldusethosepoliciesin a sensible way, drawthe maximumbendit from
intelectual propert/, andbe ableto adaptpaentpoliciesto ther particular circumstanceand
realities In itsview,the Delegationof Brazl’s proposawould assistdeveloping countiesin
designingandimplementingheir public policies,paricularly, asregards healh and
competitiveness.The Delegationstatedthat Guaemalasupporedthethree phasework
program proposedy the Delegationof Brazl andhopedtha it would be able to paticipatein
theexergsein orderto sharets nationalexperiences. Furthermoe, the Delegaton requested
the Secretaratfor clarificationasregardshe studytha hadbesncommissionedto external
experts In paticular,the Delegationquestonedwhethe the Comnitteehad giventhe
Secretaiat a mandatg¢o commissiorthe studyto a groupof externalexperts,andwhetherthe
study would takeinto accountheeconanic aspet of theissue. The Delegaton hopedthat
the studywould notjust analyzethelegalaspetof theissue butwould alsofocuson
economicaspecs which would enablethe evauation of the economicconsequecesof
exceptionsandlimitationsin variouscounties.

79. TheDelegaton of Germanythankedthe Delegation of Brazi for the presentatiorof its
proposd. TheDelegatiomotedthatit had expet¢edthestudy by the externalexpets agreed
upononthepreviows sesson of the SCPto be presentedn the currentsession.While the
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Delegdion apprecatedthe explanationby the Secetaiat ontheissue,t nevertteless
expressedts concermaboutthelevel of informaion Membe States hadenjoyedduringthe
processof sekecting andcommissioningthe externalexpers. The Delegdion statecthat
Gemany waslookingforwardto a construtive andfruitful debaé ontheissueof exceptions
and limitationsto patentrightsonceall relevantinformation becane avalable in theforum.
The Delegation concludedy sayng thatit fully supporté the staement made by the
Delegationof Span on behalfof the EuropeanUnion andits 27 Member States.

80. TheDelegaton of Sudanstatedthattechnologytransfe aswell asexceptionsand
limitationsrepresented greatinteres for its county. With resped to technology transgr, the
Delegatiorbelievedthatit wasvery importantto estadlish a paentsystemwhich was
equitableand efficient. The Delegationunderlnedtheimportanceof theissueof technology
trarsfer to developing countriesespgecially in theareaof health, communcaion and
information transfer

81. TheDelegatonof Omanthankedthe Delegation of Brazil for its proposéd The
Delegationpaidtributeto the proposalwhich outlinedathree-phaseprocessin orderto
establisha planof actionfor the SCP, aiming at creaing an effective straegywith respecto
exceptionsandlimitations. The Delegaton wasof theview tha, upto that time,the useof
exceptionsandli mitationsto patentrights hadremanedratherlimited, espeally in
developingcountries. The Delegationthereforesupportedheideaof furtherstudiesin that
area.

82. Inreplytothequery from the Delegaion of Guatenala concening the sampeof the
study commssionedo externalexpertsthe Char statedthatthe studywould includethe
economicaspecs of theissue and it would aso reflect onthecommeartsmadeby the
Membersof the Committee.

83. TheDelegaton of Switzerlandthankedthe Delegaion of Brazl for the proposl andthe
presentatiorwhich further clarified the goal of theinitiative. The Delegaion howevemoted
that dueto thelate submissionof the proposal it requiredfurther time to studyit in detal in
order to provide comments. The Delegationexpressedits interestin lookingat how the
proposd couldbeintegratedinto thefurther work of the SCP. The Delegaion wasof the
view tha it wasimportantto wait for theresuls of the studycommissionedo extenal
expertson exceptonsandexclugonsto havea compketeoverview of the situation before any
determinationof the futurework programon theissuewasmade. While the Delegation
reaffirmedits commitmentto the discussiorandadive participation in the debde, it however
obsevedthatit wasprematureo takea decisionon the proposa made by the Delegationof
Brazil atthe presensesionof the SCP

84. TheDelegaton of Indiathankedthe Delegaton of Brazil for thevery positiveproposal
and notal thatexceptionsandlimitationsto IP rightswereanextremely importantissuefor
India, sincetheyrelatal directly to accesgo knowledge accesgo edua@ationalresouces
transfer of technobgy, etc. Therefok, the Delegation expressedts full supportfor the steps
proposeal in paragraph225, 26 and27 of documentSCPA14/7, andviewed the suggestionsisa
productive mannerof takingforwardthedeliberationson tha issuein the Committee. The
Delegationurgedfor thework in thatareato be undetaken alongthelines proposedn that
documant. Further the Delegationrequestedhe Secrearia to clarify thetermsof reference
for the studycomnissonedto externalexpertsan orderto shed light on whatto anticipate
fromthestudy. In addition,the Delegaton advisedthatconstaintsin implementingthe
limitationsandexceptionsin the patentlaw shoutl beincludedin the Brazli anproposal
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While notingthatthedocumentvasvery exhausive, the Delegdion thoughtthatthe proposal
shedlittle lightontherule of exceptionsand limitations. Thereforethe Delegation
consideredhattherule of exceptionsandlimitationsshouldbe highlightedin more detail,
particularly with referenceto implementng the policies by the governmatswith regad to
public healh andotherissues Further, the Delegaton notedthattherewerecertain
inaccuraciein thedocumenpreparedy the Secetaiat in relation to provisionson
compulsory licenssin the Indianpatentlaw. In paricular,the Delegaton noted thatapart
fromthegeneralprovisiors on compulsorylicense thatwerementioneal in thedocument
therewere somespecialprovisonson thegrantof compulsorylicensevhen there was
immediateurgencyin the caseof a public health crisis. The Delegaton requestedthose
provisionsto bereflectedin the preliminarystudy.

85. TheDelegaton of Chinastatedthatexcepionsandlimitationsas well asexclusions
from patentablesubjectmatterwerean extrenmely importantsubgctin patent law. Notingthe
currentcrisisin theareaof public health,aswell asfood seairity, the Delegaion emphaized
theimportance of carying outa detailedstudy on excepionsandlimitations. The
Delegationtherefore,supportedhe Brazilian proposalndnotedthatthethreephags
mentionedn paragraph25, 26 and27 of docunentSCP/14/Avould be simple to implement.

86. TheDelegaton of the United Statesof Americathankedthe Delegaton of Brazil for its
proposd on exceptonsandlimitations TheDelegaton recaleditsintervention atthe SCCR
in Decembef009 TheDelegationexpressedts belief that strongintellectua propertyrights
and enforcenentprovisionswerenotinconsstentwith excetionsandlimitations and
pointed outthatexceptionsandlimitations complanenedstrongintellectud propertyrights
and enforcenent. Therebre, the Delegatiomotedthatit waspleasedthatthe Secetarat had
commissioneda studyon exceptionsandlimitationsto be conducte by academic experts
fromvariouscountries. The Delegdion observedhoweve, thattheissueshouldbe studied
systematicaly, andthattherefae, the study shouldbethefirst deliverablethatit wishedto
consideron excepionsandlimitations. The Delegaton wasof theview thattherationak and
systemaic evalationof whethermorework wasneededn the areacould be madeatfter that
deliverablehadbeenproduced.

87. TheDelegaton of the PlurinationalStateof Bolivia supporédthe proposalof the
Delegationof Brazil on exceptionsandlimitationto patent rights. Referring to

document SCP/13/3the Delegationstatedthat same of the elementsin thatdoaumentneeded
to be developedfurther. The Delegationstaedtha the Governnentof the PlurinationalState
of Bolivia hadbeenfollowing the Commitiee’swork with greatinterest becaisepatentale
subjectmatter,whenit relatedto life, wasvery important. The Delegaton recalledthatthe
Committeehaddecidedn its lastmeetingto commission a study to externalexpertswhich
would includetheissueof patentabilityof life forms. The Delegaton wishedto transmitto
thegroupof expertsandthe Secretariatcertain elementsto be takeninto accountupon
analyzingthe study,includingthe currenttrendsin paentaility of life forms. The Delegation
obsavedthat sincethe adoptionof the TRIPSAgreenent,therehadbeenagreat
proliferation of paentsandpatentapplicationsfor life forms,suchas plants,animals,genes
and othe living organisms The Delegaion stakdthatacmrdingto arecentrepot fromthe
Action Group on Erosion,Technol@y andConcentation on PaentsandClimate Changea
big numberof mgor plantcompaniesverefili ng patent appicatonson plantseedsthatcould
withstandnatural disasters The Delegationfurther reportedthatthereweretencompanies
thatownedmorethantwo-thirds of intellecual propery on seeds. The Delegation
emphasizedhefactthatin mary countries patentclaims werenotjustcoverng genetially
modfied organismgGMOs), but alsoplantsandanimas which hadbeenbred by traditional
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means.The Delegation believedthatthe study shoull focus on thetrendson patentabiliy of
life forms,the sedors wheresuchpatentality hadthe greatestimpact, thetype andthe nature
of patentprotecion with regardto lif e formsandthe countries of origin of patent applications
relaing to life forms Further,the Delegaton was of the opinion thatthe studyshouldinclude
an analysisof the ethical andmoralagectof paentaility of life forms. The Delegation
consideredhatthe patentabilityof life formshadnegdively affected manycultures.
Therefore in the Plurinational Stateof Bolivia, therewas a prohibition on the patentabilityof
plants,animak, microorganisnsandall othe life forms. Moreove, the Delegationwasof the
view tha the study shouldtakeinto accounthe econonic, socal and culturd impactof
patentability of life formsin developingcounties, particularly theimpad on pullic policies,
indigenougpeople agiicultural prodiwcersandtheir traditiond pracices, as well astheright to
keepandexchangeheir seedsandsell their harvest. The study shouldalso takeinto acmount
anti-competti ve practicesvhich stemfrom the paentbility of life forms. The Delegaton
stated thatit wasvery importantto dealwith the subjectfrom a historicd perspective
focusing,for examge, on developingcountresand theimpad of GMOson their culture, food
secuity andpublic policy. In concluson, the Delegaton reiteraedthatthe studyshould
focus on the patentabilityof life forms,sociceconomtc devebpmentandpublic policy. The
Delegatiorexpressedhe hopethatthe contents of the studywould be objecive, evidence
based,adequatly referencedndincludethe analysisof theissues thatit hadraisedin its
statament,paticularly becaus of theimportancetha they held for devdoping countries. The
Delegatiorrequestednformationon the externalexpers, including their biographes.

88. TheDelegaton of Angola,speakingon behaf of the African Group welcomedthe
proposd madeby the Delegationof Brazil which, in its view, represeteda way to setup a
threephaseworking planon exceptionsaandli mitationsof the patentsysten. The Delegation
stated thatthe African Groupreservedtsrightto revat to theissueduringthe courseof the
currentsessbn afterhavinghadfurther consutations with the Delegatons of Brazl and
GRULAC. In principle,the African Groupdid not haveany objedion to the proposaland
therefoe, wishedto contributeto suppoting the proposéin a constuctive manner.

89. TheDelegaton of Egyptsuppatedthe proposalof the Delegation of Brazil ontheissue
of exceeptionsandlimitationsto patentrights. The Delegaion believed thatthe proposal
pertainedto somevery importantissuesprimarily becaiseit analyzed andoffereda diagnosis
of acurrentailmentin theinternationalpaentsystem Referrirg to paragrgh 6 of the
proposd, which statedthatthe currert IP sysemwasheavily characerizedby ensumg rights
to the IP title holders while thoseclaimswereundoubedly legiimate, theywere cettainly
incompletefrom the public policy persgecive. Paragraph 10 of the proposafurtherpertained
to the possiblity of away out whichwasdeling into thefundanentds of the patentsysem,
particularly, a needto revisitandreviseold assumpibns and to recover the essetials of the
patentsystem The Delegatiomotedthatwhile the proposapertainal diredly to issuesof
developmentandof particularconcerngaisedby devebpingcounties,it wasundoubtedlyan
isste thatwascrosscuttingin termsof theinterest of the membeshipacrossthe spectumin
theorganizaion, becausét esentiallyentaled to consunersanduses of the patentsystem
vis-a-vistheowners. The Delegationexpressedhe opinion tha thethreephaseappioach
proposeal by the Delegationof Brazil would enale the Commitee to learnfrom the
developedcountieswho haddevelogd sysemsthatproteded consunersthrough exceptions
and limitationsin the paentsystem. The Delegation stated thatthethree-phaseapproab
elaboraedin paragraph25to 27 wasa solid way forward, andsupporedthelinks between
the proposalindthe DevelopmenAgendaas refleciedin paragraph28 of thedocument In
addition, the Delegationappreciatedhe globalapproab thatthe proposalofferedto theissue
of exceeptionsandlimitations In its opinion,only througha globd approab would the
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Committeebeable to developproperpdliciesandstraegiesin relaion to exceptionsand
limitations,ratherthanadoptinga piecemeal appoach to theissue. Further,referringto the
study commssionedo externalexpertsthe Delegaion notedthatthere was no expet from
theArab Regon. In its view, thegroupof expets shoutl includeanexpertfrom the Arab
Region assuch expertwould beableto eldborateandwould havea better graspof theissue
in relationto thatregion

90. TheDeéelegaton of thelslamicRepubic of Iran staedthatexceptonsand limitations
playedanessenial rolein creatingabalance IP sysemand couldprovide animportant
policy spac for policy makersn managinghear devdopmentprocess.The Delegationwas
of theview thatthe secondandthird phase of the Braziian proposawere of great
importanceto devebpingcountries asit represerdda valuableeffort to bridgethe gap
betweenexisting provisionson exceptionsandlimitationsand their actualimplementation,
and proposecdhewpossibleareador transferof technologyand public policy issues.The
Delegationstatecthatthefact thatthe study by externalexpers hadnot yet been submittedto
the Commitieeshoud not hinderMember States from propcsing awork progranm. In
conclusion,the Delegationexpressedts apprecidion to the Delegaton of Brazil for its
valuableproposaland supportedits inclusioninto thework of the Conmittee

91. TheDelegatonof Sri Lankanotedthattheissueof exeptionsand limitationswasat
theheartof the DevelopmenAgendaandthatthe Brazilian proposalkcapturel thataspet. In
its view, the proposalfacilitatedthe SCPto be moresupportiveof devebpment Therefore,
the Delegationsupportedhe proposalby the Delegaton of Brazl and commeadedthe
Brazilian governmenfor its pro-activerole. The Delegaion hopedthatthediscussions
would takeinto consideationtheinteress of technologtaly lessadvaned countries like

Sri Lanka, with small domestiamarkes, particularly in applying exceptionsuntl they achieve
therequiredlevel of technologicadevelopment

92. TheDelegaton of Pakistarexpressedts full supportto the proposaimadeby the
Delegationof Brazil on exceptionsandlimitationsto paentrights. It pointedout that
exceptionsandlimitationsandtheir correltion with the developnentperspetive wasactually
inheentin nature The Delegationfurtherstatal thatthethreephaseapproachmentionedn
theBrazilianproposal,on paragraph25to 27 of docunentSCP/14/7wasavery systematic
approach, andtherefore represented very clearway forward.

93. TheDelegaton of Australiaacknavledgedthe sale andimportanceof thetopic on
exceptionsandlimitationsto patentrights which wereat the heat of thebdana inherentin
the patentsystem. The Delegatiomotedthat sufficienttime wasneededor consideation of
theissue andstaedthatthe studyby externalexpertswould be a significant pieceof work
which would provide valuableinformation that could form the foundaton of the future work
on tha topic. Notingthatthe studycommgsionel to externalexpertswould notbeavailable
to Memberauntil the nextsessiorof the SCP the Delegaton preferred discussbnsonthe
Brazilian proposako be deferreduntil Octobe 2010. The Delegaton was of the opinionthat
thatwould enablethe SCPto havea morecompléde view of theissueandto consideithe
proposd in detail.

94. TheDelegaton of Japannformedthe Commiteeontheupdateghat took placein
Japansincethe previoussessiorof the SCPwith regad to the exclusionsfrom patentable
subjectmatter. Inventionsrelatedto medical actvitieshadnot beenconsiderd aspatentable
subjectmatteron humanitariargrourdsin Japa. Accordingly, unde the JapaesePatent
Law, it hadbeeninterpretedhatmedicalpradiceshadnot fallenunde the category of
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indwstry, andthusmedicalmethodinvertions hadbeen excludedfrom paentadle subject
mater in the sensahatthey hadbeenconsideredo belacking industial applicability.
However the Delegatiomotedthattherehadbeen someopinionsthatmedical method
inventionsshoul be protectedn orderto develop medicd technologies. Aiming atafurther
developmentof thosetechnologiesn the medical science,the examinaion stancgrdshadbeen
revisedin November2009by expandingtherangeof paentdle subject materto those
inventionsconcerninghovel dosageandadmninistraion of medicines as well asmethodsof
gatheringdatafor diagnosis.While thankingthe Delegaion of Braal for the effortsto submit
anewdocunent the Delegatiomotedtha it hadrecaved it the previousday, and therebre
neededsometime to studyit. The Delegdion wasof theviewthatit wasprematue to decide
on thework programbasedn documen SCP14/7,in view of theforthcomning study
commissionedto the externalexperts.

95. TheDelegaton of Kyrgyzstanexpressd its gratitudeto the Delegation of Braazl for its
proposd whichit believedwasa goad bass for discussionsvithin the framework of the
Committee. However the Delegatiomoted that, giventheinsufficient timefor consideration
of thedocunent,it wasunableto stateits view on the proposakit tha sessbn. Therefore,the
Delegationrequestedhe discusgon on the proposako be defared until the following session
of the Commiteewhenthe studyby the external expets would alsobe avalable.

96. TheDelegaton of the RussianFedeation thankel the Delegation of Brazil for its
valuableproposalon exceptionsandlimitationsto patentrights. The Delegaton statecthat
pradical action wasneededn orderto acheveresulsin thatarea. Nevethelessthe
Delegationwasin agreemenivith the views expressedby the Delegaton of Spainon behalf
of the EuropeanJnionandits 27 MemberStaesandthe Delegaion of Kyrgyzstanon behalf
of theRegionalGroup of CertainStatesof Easten Europe,Cau@sts and CentralAsia,who
stated thatthe consderation of thatdocumenshoud be made at thefoll owing sessiorof the
SCP, togeterwith the study submittedoy the externalexperts. In addiion, the Delegation
stressedhe importanceof thegroupof extenal expertsbeing composedy repregntativesof
all man regions. Further,the Delegatiomotedtha the proposaby the Delegationof Brazil
could constitue oneof thenewissuesfor analysisasthelist of issueswvas not exhaustiveand
openfor newtopics.

97. TheDelegaton of Algeria supportedhe statanentmadeby the Delegation of Angola
on behalfof the African Groupandthankel the Delegation of Brazil for its proposalon
exceptionsandlimitationsto patentrights. The Delegaion wasof the view thatthe proposal
correctly analyzedthe obstaclesvhich impedel theimplemengtion of flexibilitiesthatwere
foreseenin internatonalarrangementsThereforgin its view, thedisaussionswithin the SCP
should contribute to finding solutiors for the effective realization of exceptonsand
limitationsin the patentsystemin orderto respondo the neals of devdoping countriesas
regadsdevelopnentandpublic policy. The Delegaton expressethewishthatthework
programmentonedin the proposl betakenupin thefuturework of the Committee.
Neverthelessn orderto avoidduplication,the Delegaion expressedtheview thatthe
proposd should bediscussedtogethemwith the studyto be submtted by externalexpertsat
thefollowing sessbon. In relationto the studycommissionedto externd expers, the
Delegationsupportedhe proposalbf the Delegaion of Egyptthatanexpert from the Arab
region shauld beincludedsoasto reflectthe experise of tha region.

98. TheDelegaton of Panamgoinedthe otherdelegatonswho hadsupportel the proposal
put forward by the Delegationof Brazil which included areferenceto the badancein the
patentsystem TheDelegationagreel with the staement made by the Delegaton of Brazil
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thatits proposalwould contributeto thereviewof theissueon exceptonsandli mitationsto
therightscorferred by patents The Delegation notedtha thetopic wasof gred importance
within the Comnitteg asit wasdirectly relaedto the DevebpmentAgenda.

99. TheDelegatonof Indonesiaecallal its statanentmadeat the previoussessiorof the
SCP accordingto which the preliminarystudyon exclusionsfrom paentabé subjectmatter
and exceptonsandlimitationsto therightshadnot sufficienty exploredthe expeliencesof
developingcountriesn approachig theissue. The Delegaton thussupporédthe Braalian
proposd, asit suggestea constructivehreephasework progran on howto eniich and
follow-up the preliminary studycarriedout by the Secetaiat. While expressingts
undestandirg tha otherdelegationdhadnot hadsufficient time to studythe proposalthe
Delegationsuggestedo focuson thelastpartof the proposaWwhich provideda simplebut
conciseidea onthefuturework progamfor the SCPontheissue.

100. TheDelegaton of Norway considerd theissueof exdusionsfrom patentablesubject
mater andexceptionsandlimitationsto therights to beanimportant one. The Delegaton
lookedforwardto the studycommissionedto externd expetsto be presenédat thefollowing
sessionof the SCP. While welcomingdocumentSCPA4/7 from the Delegaion of Brazil asa
contributionto theupcomingdiscusions,the Delegaton expressedts conernaboutthe
sequenceon how the differentitemswerebeing handlal. Forinstance,t would be
advantageasto look atexceptionsandlimitationsin conext with the substantre standads
for protection. Suchsulstantivestandaads could be natonal, regionalor international. The
Delegationwasof theview thatwithout disaussingthoseitens in context, the picturewould
be incomgete. In concluson, the Delegdion of Norwayagreedwith the staementmadeby
the Delegationof Spainon behalfof the EuropeanJnion and its 27 MemberStatesandother
ddegationsspeakingn favor of pogponing the discussioron docunentSCP/14/%o the
following sessiorof the SCP. The Delegaton believedthatthe considertion of that
documant, togete with the studyprovidel by extend expeats, would provide abroade
basisfor disaussions.

101. TheDelegaton of Chile statedthatexdusionsandlimitationsto paentrightsshouldnot
be considereds animpedimentor a barria to innovaton andto the processof creationin
general. Onthe contrary, in its view, theywere essatial flexibilitiesin theintellectual
property systemin which theyrepresented balancein thesysten. TheDelegationnotedthat
therewas a needto facilitate accesgo information andtransfe of technobgy through those
tools. In its view, that approachwould makeit possble to have greater innovaion to
invigoratethe devebpmentof knowledgeandaccessto technobgy which was considerd as
being a fundanentaltopic of publicinterestat a globalscde. Alongthoselines,the
Delegationconsderedthe proposl submitedby the Delegdion of Brazl to beastating
point for delving into thattopic. TheDelegaton welconedthefactthata numberof counties
had supporédthe proposalandnoonehadoppo®d it. The Delegationstaedthatit was
necessaryto conplementthe existingstudieswith information and spedfic matrials onthe
implemenéation of flexibilities which existal in thenaiond andinternatonal legal systens.
The Delegation furtherinvited membersf the SCPto shae anyrelevantinformationon the
pradical national situationon exclusionsexceptonsandlimitationswith the objectve to
makespecifichealwayin thatfield andto improvethe undersandirg ontheworldwide
applicationof thoseflexibilities. Those contibutionscould be sharedwith the extenal
expertswho would developthe studyby October201Q in orderto makeit ascomprehensive
as possible. TheDelegationconsideredhat thetopic wasdirectly linked to the strakegic
objectives of WIPO to developa well-balancedagendaand thereforgit shouldbegiventhe
gredestimportancan the Committee.
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102. TheDelegaton of Uruguayjoinedothea ddegaionswhoweremenbersof GRULAC
in supportirg the Brazilianproposl. It staedtha the proposashouldbecone partof the
discussonsin the Committee. The Delegaton observe thatthe proposalwasnot
incompatilke with whathadalread beendecdedby the Committeg particularly with the
study beingcarried out by the exterral expeats. The Delegation notedtha the proposalwas
neededin the Committeeasit would give it ameaningto its futurework asregards
limitations andexceptions. It expressedthe view thatthetopic on exceptonsand limitations
shoud begivenintensiveard extensivetreatrrent notonly for the benefitof produces of
technologiesbutalsofor the benefitof consumersvho shouldusethosetechnologieso meet
theirbasc needs.The Delegationalsosupporedtheinterventionsof other delegations
regading theway of movingforwardandthe selecion of externalexperts. In that regard,the
Delegatiomotedthatit wasinformedonly aboutthe compositon of the groupof external
expertsto whomit wishedto providecommentsat a later stage  Further, the Delegation
consideredhatthe Committeeshouldthink aboutother possble contributionsto thework of
theexternalexpertsn drawingup the study. Alongthatline,the Delegdion emphasizedhat
the proposaimadeby the Delegatia of Brazil andsupportedy other delegationsshout be
an importantelementto be consideredn the study.

103. TheDelegaton of Guatemalaupprtedthe proposamade by the Delegationof the
Plurinational Stateof Bolivia thatthe studyshouldlook into bioethics and patenability of life
forms. The Delegaion recalledthatthoserequirenents had beenexpressedoy the Delegation
of the PlurinationalStateof Bolivia in the previousmeeing andhadbeensuppotedby its
Delegationasrecordedn paragrapi 02 of thereportof the 13" sessionof the SCP
(documentSCP/13/8). TheDelegationalso supportedhe proposéamadeby the Delegationof
Sri Lankathatthe studyshouldreflectthe effectsof exeeptionsand limitationson small
developingcountries,so thatthose countrescouldbenédit from some guideinesonthose
isstes. The Delegationobservedhatexceptonsandlimitationswereclosely relatedto
productionandaccesgo pharmaceuticgbroductsandmedianesin many counties The
Delegationnotedthatthe currentmechaismdid not stimulae innovatonin thefield of
medicinesn amannerthatenableddevebpingcountiesto negotiate with paert holdersand
meet the nealsof all stakeholdersThe Delegaton was of theview that it was necessaryo
add studieson thereturnoninvestmentandthe devebpmentof newmedidnes The
Delegationstatedthat thus,the Commiteecould evaluae mechanismsin orderto make
better use of exceptonsandlimitationsandsafeguardccesso medicinesfor thepublic. The
Delegationproposedhatsuchinformation beincludedin thethird phaseof the Brazilian
proposd.

104. TheDelegaton of the Bolivarian Republic of Venezuel supporédthe statemenimade
by the Delegaion of the PlurinationalSteae of Bolivia, which hada stronglink to human
rights, suchastheright to life, theright to food, theright to health, aswell asto the
Developmen®Agenda. The Delegationobseved thatWIPO waspartof the United Nations
system ard therdore could not standasidefrom whatwas agreedto in its agreementson
humanrights. Further, the Delegationsuggestedthat theternms of referenceof the external
expertsbe madeavailableto the Committee. The Delegaton alsowelcomedthe proposl
madeby the Delegationof Brazil asafir st stepin thediscusson onthattopic. Further it
agreedwith the Delegationof Brazil regardingthe TRIPSAgreanentand the Declaationon
the TRIPSAgreementandPublicHealth contained in paragr@hs13and14 of document
SCP/14/7 In relationto paragrapt27 ontheelaboraton of an exceptionsandlimitations
manual the Delegationstatedthatsuchan approach shouldnot limit existing flexibilities.
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105. TheDelegaton of the United Kingdomthankedthe Delegation of Brazil for the
proposd on excepionsandlimitationsto paentrights. The Delegation observe thatit was
an intereding andcomplexissue, andthatevencountieswith long-standhg compulsory
licensingprovisionsin their laws mightfind it notredly necessaryr evenusefulto invoke
them. In its view, thatfact madeit evenmoreimportantto havethefull pictureof theissues
which the Delegaton believedwould getfrom the externalexpers. The Delegationreiterated
thatit waswilling to participatein a corstructive debaé onthe issue. However,given the
short periodof time thatit hadhadto considerthe Brazli anproposd andnoting thatthe
experss study which hadbeenmandatedy the Commiteewas duein October2010,the
Delegatiorbelievedthatit wasprematurdo cometo a conclusionon theissueatthe current
session Therefae, it supportedthe statemat made by the Delegaton of Span on behalfof
the European Union andits 27 MemberStaesto postpondhediscussionon thedocumet
until thefollowing session.

106. TheRepresatativeof ALIFAR notedthatthe proposaimadeby the Delegationof
Brazil wasclearand pragmati¢ asit proposedo understandhot only the national legislaions,
but also howtheyworked in practice,in aparicular county. In herview, it wasavery
valuableapproach.The Representativetatdtha someacadenic works,aswell asWwTO
documentswhich providedregulationson compukorylicensingof manycountriescould
contribute to the Brazilianproposal. The Represatative observedha compulsorylicenses
were tools which could be usedby governmentsto meetsone demandsor makepricesmore
accessible Therdore,the Representativbelieved thatit wasessatial for a country to have
flexibilities asprovidedfor in Articles 30 and31 of the TRIPSAgreenentand the Doha
Dedaration. Asregardspublic healthand the pharnmacautical secor, sheattachedspecial
importanceto maintainthe freedomof countiesto regulaie paentable subje¢ matteras
prescribedn the TRIPS Agreemenandotheragreemats.

107. TheRepresatativeof KEI suppatedthe proposaimadeby the Delegation of Brazil on
awork programon limitationsandexcepionsto paentrights. While obseving thatthe
flexibilities foundin Part 3 of the TRIPS Agreemat on the enforcenentof intellectual
property rights wereimplicit in the Brazli anproposal the Represerdtive suggesteanaking
thatexplicit. He furtherrecalledthatthe US Supreme Courtdecison eBay v. MercExchange
had seta precedentequiringUS courtsto conside the grantof nonvoluntary authorizdions
to usepaterts asanalternativeto grantinginjundive relief. In light of theflexibilities
containedin Article 44 of the TRIPSAgreemat andthe eBay vs. MercExchange decisionthe
Representate wasof the opinionthatit remainedto be see how othercountieswould
effectively rely uponlimitationson damaesandinjundionsto addressa varietyof public
interesg and acessto knowledgessites The Represerative observedhat theflexibilities
containedin Article 44 provided countriesthe policy space allowing them to setthe contours
for enforcingintellectualpropertyrightstailoredto their naiond needs.In hisview, the

abili ty of countriesto employthe Article 44 flexibilitiesoninjunctive relief might belimited
by proposas in the ACTA negotiations.The Represataive reportedthat negotatorsfrom
38 countries wereholdinga closed meetng in Mexico thatweek to conside a newtrade
agreementon the enforcemenof intellectual propery rights. While the Representativeould
not confirm whetherthat agreementvould addresstheissueof enforcenentof patentsin case
it did, hesuggestedthatthe SCPreques couwntriesinvolvedin thatnegotidion to makethe
negotiaing textof ACTA public, sothatits ramifications for the patentsysten couldbe
discusedat thefollowing sessiorof the SCP.

108. TheRepresatativeof GRUR statedtha the proposaby the Delegation of Braal
representeda huge packageof differentsubgecs. In hisview, the subjet¢ of compulsory
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licensingshouldbe dealtwith separatelyand shout not beincludedin the normallimitations,
because a compulsorylicense wasatool in itself which hada sepaatelegalbasisin Article 31
of the TRIPSAgreementand,therefae, haddifferentgroundthan the useof patentedsubject
mater for private, nonrcommerciausewhich fell underArticle 30 of the Agreement.In
relaion to certain uses concerningoreign meansof transporation temporail y enteringthe
nationd territories,the Representativetated that suchexcepton wasalrealy regulatedn the
Paris Conventon and in the ChicagoConventon on the International Civil Aviation. He
therefoe consideredthattherewasno controversy althougha queston of interpgetation
mightarise TheRepresentativhowevemoted that, sincethebona fide prior usewasin itself
ahighly controversil subject, it shouldalsobe dealt with separatly and not corsidered
togdaher with theordinarylimitations. Therefore the Representave suggeste that
paragraph22 of the proposl bedividedinto subtopicsin orderto sepaate the ordinary
limitationsfrom theright of prior useandthe compukorylicensing.

109. TheRepresatativeof TWN highlighted two developnmentswhich hadimplicationson
limiting theflexibilitiesavailablein the paentregime. In relation to thefirst development,
the Represerdtive statedthatthe EuropeariJnion was negotiaing or planningto negotiate
with more than80 developingcountriesfree tradeagreanens in which, acording to publicly
availabletexts, it waslikely to recurto limitationson excepionsfor goodsin transits,
possiblerestricionson paralel importatons, possibé weakenirg of effectivenessof
compulory licenss by dataexclusivityandotherprovisionsthatwould redue@ remaining
exceptionsandlimitations. The Repesentave further statad thatthe freetradeagreemats
with the Europea FreeTradeAssociationmight also limit the effecivenessof exceptionsand
limitations,suchascompulsorylicensespy recurringdat exdusivity. The Repesentative
furtherstatedthatthe FreeTradeAgreenentsof the United Staksof America provided
limited flexibil itiesin the past,for exampe, by removing the ability to exdude plants,
animalsor newusesfrom patentablesulject mater and appeangto rencer someexceptions
and limitationslesseffective limiting the groundsfor conmpulsorylicenses and resticting
paralel importaions. Similarly, Japan’s Free Trade Agreemaent, in pariculartheinvestment
chapter,might alsosignificantly limit theability to exerciseexcegionsandli mitationsto
patentrights. The Representativetatedthatanothe devebpmentwasthe enharced
enforcementinitiativesmainly from the MemberStatesof the Europeartnion resultingin
seizureof medicheswhich were in transt, compiomisingaaessto mediinesin various
developingcountriesgspecial in Latin AmericaandAfri ca.

110. TheDelegaton of Angola speakingon behaf of the African Group, thankedthe
Delegationof Brazil for thevaluablepropos& In orderto build aconsensuamongMember
Statesin a constructivemannerthe Delegaton requestedhatthatitem be maintainedon the
agendaof the following sessionin orderto be able to havefurtherdiscussbnsand takeaction
on theissue.

111. TheDelegaton of Brazil, referringto thelevel of supportexpressedy other
ddegaions,stakdthatits proposawasno longe the proposabf Brazil, but of seveal
MemberStaks As hadbeennotedby the Delegation of Chile, the Delegation recalledthat
nobady hadspoken agains thepropacsal. The Delegation sad thattherewere some objections
to the late submssion of the proposal but no objection to the contentof thedocument.In
relaion to thecommentsnadeby the Delegation of Span on behaf of the EuropeariJnion
and its 27 MemberStateswhile the Delegaion understoodhediffi culty thatMemberStates
were experencirg in examiningthe documentgiventhe shortperiodof time,the Delegdion
stated thatthe proposl hadbeenpresntedon the dak indicated in documat SCR14/7, and
thatit wasdetrimentalto the discussonsthat thedoawmenthadnot been transldaed
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accadingly andnot beenreadyfor the discussiorat the currentsession. Further the
Delegationinformedthe Committeethatthe proposdhadbeen subnittedfor thefourteenth
sessionof the SCPbecaus of the expectaton thatthe study commissionél to externalexpets
would beavailableat the samesessiorin orderto be ableto discussoth issues atthe same
time, eventhoughtheywereof differentnaureanddedt with differentaspecs of thesame
guestion TheDelegationunderlinedthattheissue ashadbeenseenduringthediscussions
wasa priority for severalcountries. Thereforejt expressedthe hopetha the study
commissionedto externalexpertsnvould be avaiable at the following sessiorandthatits
proposd be discussedgainin conjunctionwith thatstudy,but at the sane time, asa separate
isste. TheDelegaion pointedoutthatit did notwishto link thetwo doauments becausé¢he
externd experts’study would adop atheoreical, acadenic approah which could expandon
the existing framework, whereasts proposahad chosera pragmaic appoachwhichwas
basedon experiencesf countriesn accordacewith their nationallegislatons. Againstthis
backdrop the Delegationagreedhatits proposalbetakenup at the foll owing sessiorof the
Committee.

112. TheChar, notingthattherehadbeensomedelegationswho hadrequested more time to
studythe proposaby the Delegationof Brazil, suggestedtha thedisaussionon that documen
be postponedo thefollowing sesgon of the Comnittee.

113. An information documentontainingthe namesandCVs of theexternalexpets
preparingthestudy, aswell asthar termsof reference was madeavailable to the Committee
(documentSCP/14/INF/2).

114. TheChar clarified thatMemberStates could send commnentsasregardghe issuesdeat
within theexternalexperts’studyon exceptonsand limitations andtha they would be
requestedo takethose commentsnto accountin preparingthestudy. The Char proposedo
setadateto receive suchcomments

(c) TheClient-Attorney Privilege
115. Discussbnswerebasdondocumeéts SCP/134 andSCP14/2.

116. TheDelegaton of Morocconaotedthatits county was modifying the currentlegislation
in orderto standardizethe patentprofessiornin its country,taking into account the
professonal privilege. It furthernotedtha natonal andregiona paentofficeswereboundby
professonal secrecyandexplainedtha the Moroccan Industial andintellectud Property
Office wasboundby provisionsrequiring secreg/. Therelevantstatuteprohibited
disseminang, using or publishingdocumentsthatthe Office recaved throughits services.
The Delegation clarified tha suchatreatnentgavereassuranct® patent appicantswhile the
Office wasexamining their applications

117. TheDelegaton of Argentinawasof theview thatthe clientpaentadvisorprivilege was
amatterof privatelaw which belongedo naiond jurisdiction. As aresult the Delecation
consideredt appropriatego continuerelying on Article 2(3) of the Paiis Conventionand
Article 1.1 of the TRIPS Agreement.

118. TheDelegaton of Australia statedthat thetopic of theclientpaentadvisorprivilege

had recentlyreceivedconsiderablattentionin its county, andlegislative changesin thatarea

were currenty considered.The Delegation,however bdieved thatinternationaldevelopment
wasnecesaryto adequatelyaddressheissue. Fortha reason,it supporedfurther disaussion
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abouttheclientattorneyprivilege andprofessionasecrey in the Commitee with theview to
identifying comnon objectivesandpotentid solutions.

119. TheDelegaton of India statedthatthe client-attorneyprivilegewasregubtedneither
unde theParisConventiomorin the TRIPSAgreemet. Therefore,it consideedthateach
country shoutl beallowedto setits level of privilegeandextentof disdosurethatsuitedits
social or ecnonic circumstanceandits partiaular level of developnent. The Delegation
wasof the opinion that harmonizingheclientatorney privilegeimplied harmornzing the
exceptionsto thedisclosure. It observedhat sincethedisclosurevasa substative element
of the patentsysem, harmonizatiorof theclientattorney privilege could have substantive
implicatiors andinvolve elementgegardng substarntze harmonization. It concludedhat
such harmonizatbon would alsokeepmoreinformation out of the public domain,advesely
affecting the qualty of patentsandaccesdo information andinnovdion, espeally for
developingcountries.

120. TheDelegaton of Spain,speakingon behaf of the European Union andits 27 Member
States,staedthat, in the frameworkof industrialproperty,freedomof communication
betweenprofessonalrepregntativesandtheir clients wasnealedto apply for patentrights,
prosecutepatentapplicationgo grantandwhenan opinion was requesedregading
infringementor anrulmentof rights. In its view, the freedomof communication required
necessarilythat confidentialityof the communiationswasgrantedto them bothwith respect
to third partiesandparticularlyin the eventof judicial proceelings As acondusion,the
Delegationendorsd therecommendatiofor the next stepsconsistingof a detailed studyon
thetreatmat of the confidentialinformaton reveded to the professionatepresentativeas
grarted by thedifferent States. It notedthat the quesionsthatcould beaddresse@werehow
confidentialty of communicationdetweerprofession& represerdtivesandthar clientsin
onecountrywasrecognizedn otherjurisdictionsandwhatwerepossibleoptions for a better
recognitionof the confidentialityof communcatonsbetweertherepresentaivesandtheir
clientsbeyad nationalborders. In addiion, the Delegaton wasof theview thatthe detailed
studyto be prepareddy the Secretariashoul alsobefocusedonthefeasibility of
intemationd regulationsin thatfield. TheDelegaion consideed thatsuchprerogative was
crudal to emableanappropriatecommuncaton, withoutresenation, betweea theclientand
his repregnative, enablingfor the bestdefenseof theclients interests.

121. TheDelegaton of Francestresedtheimportane of the subjectof the clientattorney
privilege,andrecaling theinteres of usersyenewedts commitmentto continueworking on
thatsubject. TheDelegationas®ciateditsdf with the statanentmadeby the Delegationof
Spain on behaf of the Europearinion andits 27 MemberStaes. In orderto moveforward,
the Delegatiorrequestedhe Secretariato further study thetreatmentof confidential
informaion acrossborders. In view of theimportanceof theissuefor conpaniesthe
Delegationsuggestedhatthe Secretariatvork on the possibilty of seting up international
rulesin the patentadvisor privilege area.

122. TheDelegaton of Nigeriastressedheimportanceof clarifying the practicesrelatingto
theclient-attorneyprivilegein differentcountiesandtheirimplications. Noting the
differencesbetweencommonlaw countriesandcivil law countries,the Delegationwondered
whetherthe countrieshathadintroducedsuchprivilegewith respetto legal professionals
had basedhenseleson their own legalsysemor judicial system.Dueto theterntorial
nature of paents,the Delegationwasof theview thatthe privilegeissueregarding patents
wasamatte to beaddresedatthenationd level. He wasof the opinion thatpossibleactions
a theinternationallevel wereto bring ideas andinsitute a dialoguesotha naional activities
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could bestrergthened. In thatlight, the Delegaton supporedtheideathatthe Secetaiat
engagein furtherstudiesthatwould provide more analyss ontheissue

123. TheDelegaton of the United Kingdomassocatdl itself with the statenentmadeby the
Delegationof Span on behalfof the EuropeanUnion andits 27 Member States, andreiterated
the importance of theissuefor theusersof the patentsysten. The Delegaton informedthe
Committeethat,in relationto paragaph91 of docunmentSCP/14/2asof Januaryl, 2010,
responsibiliy for theregider of paten attorneysin the United Kingdomhad beentransfered
fromthentellectual PropertyOffice (IPO) to a separte regulating body,knownasIPReg

124. TheDelegaton of the IslamicRepubic of Iran notedtha, althoughtherewasanoverall
commonpracticeon the issueof confidentality of communicéaion betveena client andan
attorneyin bothcommonlaw andcivil law countries, the coneeptin civil law countries
stemmedfrom professionasecrecyobligation andtherewasno privilegein thecommonlaw
sersein anumberof countries Therefore, the Delegaton felt thatthe useof theterm
“privilege” in the preliminary study wasproblanéic, and wondeedwhy aword which was
usedfor the excepional situationin commonlaw wassdectedfor describing the concepin
al countries. The Delegationsuggestedha the Secetaiat elabaate furtherontheinterplay
betweenthe extensionof the conceptandthetransparacy of the paentsysten, in particulag
whethert would affectthetrangarencyin paentlaw, andwha would bethe possibleresult
of harmonizingthe existingprocedueson the enforcenentof IP as well asthelegal
procedurs of Member States In addition, the Delegation requestedhe Secreariat to add
existing caselaw regardinghe acceptancand denid of thatconcept in differentMember
States,which would provideaninvalualle meansfor understandigthered andongoing
statusof such concept.

125. TheDelegaton of Pakistarconsiderd thatprivilegein respect of communications
betweenalawyer anda clientwasnot basednthelegalnatureof alawyer’'swork assuch,
but ontherelationshp betweerthelawyerandthecode It explained thatthe privilegewas
extendedo lawyersin somejurisdictions becausethey hada strict duty to the codeenforced
by strongprofessionatodesof conduct. Abusing sud privilegehadserobusconsequences
for thelawyers,andthereforejn its view, extendingsucha privilegeto othe actors suchas
patentattarneysandpatentagentswho were not lawyers and did not have sud duty to the
codewasmorelikely to beabused.The Delegation notedthat,in manycounties,lawyers
could nolongerbeatthe baroncewhenthey joined afirm asin-houseegd advises, hence
theylog theprivilege. The Delegatiornfurther staedthatthe preliminary study did not
sufficiently analyzewhat couldbethe possibke adversemplicaions of having uniform legal
standardson client-attorneyprivilege. It consderedthattherewereaready problemswith the
currentlevel of privilege degite strong professionatodesof conductin industrializd
countries. Astheclient-attorneyprivilege wasan excetion to thegeneal duty to disclose,
the Delegationobsewedthatbroadeninghe scopeof privilegemight coneealinformation
crudal to the discoveryof truth, which could have adverseamplicaions with regard to
ensuring patentquality in theexaminatio processparticularly for developing countries
wherepaent officeswere burdenedvith a giganticbacklbg of patentapplicaions. The
Delegatiorreiteratedthatthe client-attorne privilegeshouldbetreakdasanexceptionto the
law of disclosureand henceharmonizingthe standardson client-attorrey privilegewould
have subsantive implicationsasit harmonize thelaw of excepionsto disclosure.The
Delegationtherefore,wasof the opinionthatcountiesshouldbeleft freeto settheir own
levelof privilege ard theissue which was a private law matter, shout beleft to bedeat with
unde thenaionallegislationin accadance with Article 2(3) of the ParisConvention.
Moreover the Delegationexpresedthewish to focuson the bdance betwea publicand
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privaterights,aswell ason theimplicationof theclient-attorneyprivilegeon publicinterest
including itsimpacton patentquality, compettion andotheraspets of devebpment.

126. TheDelegaton of Switzerlandinformedthe Commitee tha the Swisslaw providedfor
strong protecton of confidentialinformation becaiseof the high value attributedto the
consitutional right of privacy. Neverthekss the professonalsegecy guaranteedin the Swiss
Criminal Codereferredto clergymen attorneysdefensecounselsnotares,andmedical
professonals only. Owing to thefactthattherewas no recognition of a sgparae patent
attorney professionin Switzerlandatthe moment, patent attorneyswerenot bound by such
obligationyet TheDelegationhowever notal thatthe situation would changan afew
morths. In March 2009,the Swiss Parlianentadoptedhe SwissPatent AttorneyAct, which
would comeintoforcein January2011. Underthe newAct, only personswith proven
expertiee would beallowedto carrythe professonaltitle of patent attorneyin Switzerland. It
would enablenventorsandpatentholdersto choosea professionabndcompéentadvior in
patentrelatedmaters. The Delegationfurthernotedtha thenewAct alsoaimedat meding
the non-disclosureconcernsf the person being advisedby imposhng anobligation of secrey
on the patentatorney. The personadvisedmustbeable to rely on the nondisclosureof his
or her confidental informationin all patentrelated matersin orderto comnunicatefredy
with his/herpatentattorrey. According to the Delegaton, the newlyimposedsecrecy
obligation for patent attorneyswvould be guaranteedin two ways: first, the secrecyobligation
for patentattorneysin Switzerlandwould beimposedn the new SwissPatentAttorneyAct
and violations would be prosecutedby criminal law. In addition, the professonalsecrey
guaranteedn the SwissCriminal Codewould be extendedexplicitly to patentattorneys.The
secrecyobligation would applyto anyinformation thata paentatorneyhad becomeawareof
while execisinghis or herprofessionatuties. The obligation would continueevenafter the
patentattarneyandhis or herclienthadterminated their contractualrelaionship. Second,as
aproceduralcounterpartpatentattorneysvould enjoy theright to refuseto provideevidence
thatwassubjectto profesionalsecrecyin bothcriminal and civil cases.As for exceptions,
the Delegationexplainedthatclientswould be able to waivethe privilege andthe waiver
would bind patent attorneys The Delegaton consderedthat, althoughsud regulationscould
not guarantean equalprivilege beingconfered to Swisspaientattorneysin foreign
jurisdictiors, it would still improvethessituaion for paentattorneysin Switzerlandby
adaptingthe professionakecrecyobligation, aswasalread the casein mostEurgpean
countries. The Delegatin statedthatthe aboveconmplementary information to

document SCP/14/2egardinghe forthcoming changesn its nationallegislaton could
explaintheimportanceof thetopicto the Delegaion. Conceerningfuturework, the
Delegationsupportedccontinuingthework in potential areasmentonedin doaumentSCH14/2
for furtherconsideratiorby the SCP. In its view, addtiond informationon the questionof
how confidentiaity of communicatiorbetweena patent advisorandhis clientin onecountry
wasrecognzedin differentjurisdictionswould be of stronginterestfor all SCPMember
States. The Delegationtherefae suggesedthatthe Seaetaiat preparea questimnairefor
MemberStatesin orderto collectinformation on tha importantsubgctfor thefollowing
sessionof the Committee.

127. TheDelegaton of Japarwasof theview thattheissueshouldbe examinedfroma
technicaland legalstangoint. Noting thatthetreatmentof client-patent advisorprivilege
varied considerablyfrom countryto county, the Delegation consderedit usefulto conduct
furtherstudiesandclarify those issuesthatneede furtherin-depthexamindion. The
Delegatiomotedthatcommentswith regardto the descripton of its domestic legslationin
document SCP/14/2vould be submittedto the Secetariatin writing.
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128. TheDelegaton of Chinastatedthat, while it fully undestoodthatmanyinternational
non-governnentalorganizationsn the paentareahada special interestin theclientattomey
privilege,becauseét wasimportantin ersuring the qualty of thelaw andin sdeguading
public interest the privilegewasnot uniqueto the paentarea The Delegation considered
thatthe problens might not be solvedby amending paientlaws, asthey actually touchedupon
thees®ntial litigaion systemandeventhelegd culture of differentcounties. Sincethere
wasno disclosuresystemor correspading privil egesysemunde thelegal systemin some
countries,the Delegationwasof the opinion thatit wasnottheright time to formulate
intemationdly uniform standardsandthatthe disaussionof theissueshoutl takefull account
of theintrinsic differencedetweeregal culturesor systens. The Delegation obsevedthat
extensve surveysard studies,without rushing to drawanycondusion,would be beneicial
for the Committee.

129. TheDelegaton of Guatemalaxpressedts resavation asfar asthe convenienceof
discusing theissueattheinternatioral level wascorncerned. Neverthéess,the Delegation
believedthata constructivevay to moveforward would beto find out moreaboutnational
legislationsandpractices.To thatend,delegaionswould haveto submt moreinformaton to
the Commiteeandcomplementhework of the Secrearia. TheDelegaton informedthe
Committeethatthe professionatecrecyin Guaemahwasproted¢edbothlegaly and
ethically. Fromtheethicalpergective,the Delegaion explained thatthe professionalsn
Guatemaldnad to meeta certainlevel of moralduties. Forexanple, the Bar Associationwas
submittedto rulesrequiringloyalty. A lawye mustremain faithful to thejusice of his client,
which includedtherigorousobservanceof professond secrey. TheDelegaton further
explained thatArticle 5 of suchrulesstatedthatmaintaining profession& secrey wasa duty
and aright of lawyers which extendedeyondthetime when the lawyer hadstopped
providing servicesdbeforethejudges. Furthemore, Guatenala criminalized the violation of
professonal secrecy.Accordingto Article 23, anyonewho revealal a secré thatthey had
leanedas aresultof their professionafunction, andthatrevelaion consequetly caused
damage would be sanctionedinderthe criminal law. The Delegaion expressd it prefeence
for agenerabprovisionrelatingto certainprofessonal function which could be extendedo
patentadvisors. At thesametime, the Delegation expresse its will ingnesgo know more
about the practcesandexperience®f othercounties.

130. TheDelegaton of the BolivarianRepublic of Venezueh stated thatthe professional
secrecyobligation hada seriousethicalcomponentn its countryin amoregeneal seng. It
noted thatthe privacybetweenalawyerandhis clientwasremgnizedin thelaw andthe
lawyer’'scodeof ethics The Delegationconsideredhatthatobligation did not existfor
economicreasonsbutfor protectingtheinteress of theclient The Delegation furthernoted
thatsimilar professimal secrecyappliedto journdists who had to protect the souice of therr
informaion, aswell asreligiousleaderssud ascatholc priests. The Delegation statedthat
professonal secrecywasfurtherextendedo cerain professionalpostionsrelatedto the
ethical andpersonabehavior of peopleandnot the economc subjed, asin the caseof
patents. Thereforethe Delegationsupprtedtheview tha theissueshouldremaina subject
to be dealt with undernationallaws.

131. TheDelegaton of Germanyas®dated itselff with the statanentmadeby the Delegation
of Spainon behalfof the EuropeariJnion andits 27 MemberStaes. The Delegation
supportedthosedelegationsvho hadrequestedurther studyon theissue gspecially with
respecto therecognition of profesionalsecrecyand privil egein foreign jurisdictions.
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132. TheRepresatativeof the EPO associatd hersef with the statemrentmadeby the
Delegationof Span on behalfof the European Union andits 27 Member States. The
Representate notedthat, asmentionedon pagel9 of doaument SCP/142, the EPC2000
containeda mechanismn Rule 153aimingto safegguardthe obligation of confidentialityand
theprivilege from disclosureof communcatonsbetwea professond representatvesand
theirclients.

133. TheDelegaton of Argentinareiteraedtha the clientpaentadvisorprivilegeor
professonal secrecywasa privatelaw mater which wasto beleft to nationallegislation.
Therefore the Delegationdid not undersandtheinclusion of theissuen thediscussiorin the
SCP, partiaularly giventhe competenciesf WIPO. The Delegdion stakdtha it would not
therefoe supportany futurework onthesubpect

134. TheRepresatativeof AIPPI statedthat in relaion to theargumentthattheissueof
client-attorneyprivilege should not be debaédin the SCPbecauset was a privatelaw matter,
nationd lawswere inadequateo solveinternatonal problems. AIPPI was very interesté in
solving theinternatonal problemswith minimd interventonin naional laws,and it
consideredhatnatonal laws neededo be protectedandindividud countriesshouldlook
after their own interest. The Representate notal, however, thatnationallawsdid not
contributeto sdvingtheinternationaproblem of thelossof thar own naionak’ advice
privilegein anotherterritory. TheRepresentate staedthatAIPPI wasstarting the procesof
studyingthoseandrelatedmattersin paralel with the SCP,andwould shareits findingsand
recommendationsat the following sessionof the SCP.

135. TheRepresatativeof FICPIwasof the opinion thatthe client-attorneyprivilege wasa
very importantaspecin the cooperatiorbetveena counselndaclient. In hisview, the
client shouldbefreeto discuss IP relatedmatters with his IP advisorwithoutrunningtherisk
thatsuchcommuniationwould laterbecomepublic againsttheclient’'swill. The
Representate consderedthatthatshoul betrue for both legd counset and otherlP
advisors. FICPlIwasof the opinionthata secrey obligaion for IP advisos was insufficient,
sincethatdid not protectthe clientagainstdisdosurein litigation. Furthernore,heobserved
thatpartiesin litigationshould havethe samerightsirrespective of the countrytheyresided
in, thecountry in which theylitigatedandthe IP advisorsthey had consulte&, which wasnot
necessarilythe caseat present. Accordingto arecentsurvey conductd by FICPI, only a
limited numberof countiesaccepted client-attorneyprivilegebetweertheclientanda
non-lawyer|P advisor. The Representate considerd that sinceprivilegefor clientsof

IP advisorswould enableclientsto seekadvice on, for exampk, technicd aspets of
circumvernting or invalidatinglP rightswithout runningtherisk of the advicebecoming
public, it wasnotonly relevantfor IP right holde's, butalsofor third parties. As patentsvere
generallynot easyto understandglientsshoutl be able to freely seekadvice about, for
example the scopeof protectionprovidedby thosepaents in their countryor othercounties
and the possibilty of protectingtheir own inventions. The Represatative observedhat
undestandirng the scopeof patentsvould promot technical progressandtransferof
technologyandIP advisorsespeciallypatent andtrademak attorneysweretrainedto give
suchtechnicalandlegaladvice. In addition,the Representate staedthatclient-attomey
privilegefor IP advisorsmight furtherredwce coss for clientsin seéing technicaladvice
because alawyerwould no longerneededo beinvolved. In hisview, thatwasimportant
especidly for devebping countriesandsmal- andmedium-sized enerprises.In summary,
FICPI wasof the opinionthatthe clientattorneyprivilegefor communcaionsbetween
clientsandtherr IP advisorswases®ntialin internatonal precticeinvolving IP rights He
consideredhatit would facilitate the undersaindingof inventonsdisclosel in patentsandof
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trarsfer of technobgy, andincreasecod effectivenessf IP advice essenial to a proper
working of theIP system pothfor right holde's and for third paries.

136. TheRepresatativeof APAA statedthatit hadadopedResoluionsin 2008andin

2009, expressinganinternationakconsensusn seting minimuminternationd standagisfor a
client privilegeagang theforcible disclosureof confidental communtations betweerclients
and intellectualpropertyprofessionals He explainedthatthe Resolutons wereadoptedn
consideratiorof the fact that,dueto theinternatonalcharader of intellecual propetty, a
client neededto hawe a full andfrank communicaion not only with domesic IP professionals
but also with IP professonalsin othercounties. However, confidential communications
betweenclientsandIP professonalswhich wereproteciedin their own country were
sometimedorcedto bedisclogdin anothercountry during litigation. In hisview, an
increasinghumber of internationalitigations hadexposedhe clients to a higherrisk of
fordble disclosuretherebyunderminng theclients' ability to obtain professionalegal advice
on intellectualpropertyrelatedmatters. The Represerdtive furtherstaedthat,for example,
in onediscovery motionbeforea United Stakesjudicial court,the US judgehadreviewedthe
communicaton betweerthe plaintiff andthe foreign patent professonalsin relationto the
filing andprosecubn of a patentin 47 patentoffices aroundtheworld. TheUS judge found
thatcommunicationsrelatingto someof thejurisdictionswere privileged butthe otherswere
not. Thedoaumentwould havebeenprotected againstsuchaforcible disclosuraf thelP
professonals involvedin thecommunicationsvere United States lawyea's. The
Representate wasof the view that,asnotedin paragraph256 of documet SCP/14/2the
client-attorneyprivilegein commonlaw countries and the professionalsecregy obligationin
civil law countiesaimedata very similar practcal result, i.e., non-disclosureof confidential
information exchangedetweera clientand an attorney. Neverthdessin redity, the
Representate observedhattheprivilegein onecountrywasnot properlyrespectedy courts
in othercountries. The Represatativebdieved thatthe SCPwas theright forumto addess
sucharapidly growingandcomplicatednternaional con@rninvolving intellectualpropety,
in particula, paents. TheRepreserative notedthat the two WIPO docunents namely
SCP/13/4and SCP/14/2, wereexcellentsumnaries of the currentstatusin theareaandof the
relaedinternationalconcerns.In view of theincreasingnternatonal concens, hesuggested
thattheissuebe studiedwithin aWIPO working groupdedicatedto client-attorneyprivilege
isstesconerning confidentialcommunicéons betwveen clientsandIP professonals. The
Representate furtherstatedthatthe working groupshoutl assescurrentandfuture
problemsunderthevariouslegal systemsandstudy thefeasibility of seting minimum
intemationd standard$or the mutualrecognition of theclient privilegein anaccelerate
manner.

137. TheRepresatativeof CEIPI recaynizedtheimportanceof the problem of sececyof
communicatonsamongclientsandpatentadvisors. He noted thatthe problem, dueto the
intemationd natureof theissue, waspait of thecompeencesof WIPO. The Represendtive
consideredhatthediscussiortaking placein the Committeewell denonstraedtheneedto
delve into ceriain agpecs of the problem. For exampk, it would beusdul tha the Secrdariat
clarified the scopeof Article 2(3) of the Pars Conventon andthe TRIPSAgreement which
referredto thatprovision. In his view, thatprovision did not prevent the Pars Union to agree
onissuesvhich werereservedor nationallaw, and creatd neitherobligation nor obstaclesn
thatregect. The Representativurthernotedthatthedisclosureof communcatiors between
theclientandhis advisorandthedisclosureof aninventionin a paentappication were two
differentissuesandall theyhadin commonwas theword “disclosure” In conclusionthe
Representate supportedhefollow-up of the studiesby the Secetaiat.
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138. TheRepresatativeof ICC notedthat,in mostcountries,communicatonsbetweea
clientsandtheir legaladvisas werewithheldfrom the other partywhentheclientswerein
litigationlocdly. In hisview, thiswasgoodfor tradebecausedt encourgedclientsto seek
full legaladvice, which, in generalmeant thattheyweremorelikely to actlawfully andto
avoid litigation. On theinternationalkcak, howeverthe Represerdtive wasof the view that
suchsituationdid nat exig, specificallyin theareaof intellecual propety. He explainedthat,
at presentjudgesin commonlaw countrieswere required to applycomplex andexpensive
ruleson whethercommunicationsvith foreign adviserswere privileged. Repeatedlythey

had ordereddisclosue of communicatioswith foreignadvisa's which would not havebeen
disclosedn thelocal couts of thoseadvise's, for exampk, of adviseran Australia,France,
Japan,the Netherlands Pakigan, South Africa and the United Kingdom. The Representative
obsevedthat,evenbetweentwo commonlaw countries, therewasremakably little mutual
respect.He saidthatthe aboveproblemhadocaurredin intelectual propety litigation,
because, for instance patentownersmight havetakenadvice on paentaility in mary
countries,andtrade mark ownersandthoselaunching newproduds andbrandsmight have
takenadviceoninfringementisksin manycounties. The Representave therdore believed
thataninternationalframeworkfor mutual respect of communicationswith legaladvises on
intelectual propery materswasneeded.He believed thatachievement of suchmutual
respecivassupportiveof busnesgsengagingin interndiond trade regardéssof the stateof
developmentof their homecountry, andwasalsoconsistentvith the missionof WIPO. The
Represematve suggested workableframeworkasdescibedin paragraph2 and23 of its
position paperdatedOctober9, 2008 Moreover after carefulconsideraton, asarticulatedn
its positionpaperdatedAugust27, 2009 the ICC hadconcludedhatits propcsedframework
would work notwithstandingootentialdifficultiesraised by the delegatonsatthe SCP in
March2009. In addition, the ICC believedthatits proposaldid not neal furtherresearclor
study of existing nationallaws on privilege or professonal secrey. The Representativerged
the Commitieeto startconsideringpassiblesolutionsto the privilegeproblam, alongthelines
of its proposal.He also urgedWIPOto evalatethe advantages anddisadvantayesof possible
solutions andto do only such furtherresarchor studyaswasnecesaryfor suchevaluation.

139. TheRepresatativeof IPIC statedthattheissueof clientprivilegefor IP advisois was
an issueof greatinterestandimportanceo IPIC. TheRepreserative considerd tha mutual
recognitionwould be of greatbenefitto usersof the IP systen in Canala, paricularly asits
courts had failedto recognizeprivilegefor nonlawyeragents bethey Canadanor foreign
agents. Sincetherehadalso beena Camadiancourt dedsion which did notrecoquizethe
commonlaw privilegeof lawyerswhenacting aspatent agens, shewasof theview that
mutual recogniton might leadthe Canadan Governmat to takestepsto providefor privilege
for agentgegardles®f theirlegalqualification sothatther Canalian clients would benefit
from mutud recognition whenobtainingandenfarcing rights outside of Canada The
Representate urgedWIPO to begindevisingsuitablesoluionsfor the problem,suchas
thosethathadbeenproposedby the ICC, and conducttherequredresearh andstudyfor
their evaluaion.

140. TheRepresatativeof JPAA notedtha his organzaion hadsubmitedits positionpaper
recognizinghe necesity of establishingsolutionsto theissueof clientpaentattorney
privilegeattheinternationalevel. In hisview, due to thelack of internaiond or mutual
recognitionof privilegefor aclient, beit anlP owneror athird party, in each ard every
country, theclient still facedarisk of losingconfidentility in communicaions with IP
advisors. The Representativebsenedthatthatwould be significantly detrimertal to the
intereds of clients, the quality of IP rights andanyassocigedcost Acknowledgingthe
fruitful work thathadbeenconductedn the SCP the Representaive consiceredit neessary
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to moveto the nex stagefor furtherelaboraion of possibleremedesandsolutionsfroma
pradical standpant. Forthatpurposeheencourage the SCPto coninue studyingand
discusing theissueassuggestedn Secton 5 of documentSCPAL4/2, especilly in
paragraph263. In parallel,the Repregntative stronglyencouragd the esablishmenbf a
working groupfor investigatingandanalyang the experences of variouscountries thereby
seeking thebeg solution thatwould be beneftial to the stakdnoldersof all MemberStates.
The Repreentatve expresedhis organization’s wil lingnessto assisthe SCPandthe
Secretaiat in anypossibleway, basednits experien@ asa bodyof legal profesionals

141. TheRepresatativeof GRUR statedtha GRUR wasalwaysready to defendand
improvetheinternationakecognitionof thelegal status of the paentatiorneys’professon.
He furtherinformedthe Committeethat,in Germany, the stausof paentattorneyswerein
manyregectsidenticalwith thatof lawyers with afew exaeptionsas containedin

document SCP/14/2.Germanpatentattaneyscouldrepresent thar clientsdirectly beforethe
Geman Paentand TrademarkOffice, the German Patens Courtand,in nullity proceedings,
evenbeforethe Feceral SupremeCourt. In proceedingsbeforetheordinay couts, for
examplein infringementlitigation, theymight appearbeforecourtsof ordinaly jurisdiction
togdaher with anattorneyat-law only, buttheyhadanimportat role in the preparationand
control of suchlitigation,notto speakaboutthe preparéion and proseaition of patent
applicatiors. Refering to paragrapii48of documentSCPA14/2, the Represatative
questionedheclarity of thetext. In paticular,the Represerative clarified thatthe
professonaltraining periodof approxmately three yeas comprisedalso eight monthsof
training atthe GermanPatentand TrademarkOffice andthe GermanFedeal Patens Courtt.
The Repre&ntatve stresedthe high quality standardsof thefinal qualfying examinationthat
thecandidatefiadto pass. The Represerdtive observedha the confidentality from
professonal communicationgindthe professionabhdvice givenby attorneys protectedunder
Article 6 of the EurgpeanHumanRightsConventon were anessentl elementof fair
proceedingsdueprocesf law andtheright of thedefense The Representaive expressed
theview thatthatprotectionshouldalso be applicabk to paentattorneys having
qualificationssimilar to thoseof lawyersandother professonal advisors. The Representative
consideredhattheview referredto in paragraph244 of the doaumentwasirreconcilablewith
thatappro&h. Fromthatpoint of view, the Represerdtive staed thattherewas a justified
intered for the profesionto enjoyin the United Statsof America, or in othercommonlaw
countries,thesarne privilegefor their confidental communcaton aswas accorcedto lawyers
of thegeneralegal professon. While noting thatno acuteproblemshadbeenrepoted
affecting Germanpatentattorneysy thattime,the Represerative raisedthe questionof how
judgesin comnonlaw countrieswould decidein thefuture. The moretransndional litigation
wasexpectedn globalizedmarkets the moreaaute the queston would becomefor patent
attorneysand agentsn foreign countriesvho hadclosecomnercial relationswith the United
Statesof Americaor othercommonlaw countiesthat appledthelegd privilegeappoachin
pre-rial discoveryproceedings.Therefae, the Representtive supporté the efforts by AIPPI
and the ICC to resolveproblemscaugdby thelegal uncertanties which were createdoy the
caselaw of, for instancethe US courts. The Representtive suggeste thatthework forward
shouldbe guidedby makinga distinctionbetveenthe professonalsecrey obligationandthe
evidentiaryprivilegefor legaladvisors Referring to a mater of internaional comity, where
the courtlookedatthe nationallaw of the home country of theforeign patentattomey
concernedthe Representativetatedthattheresultwas somdimesa mater of goodluck. In
thatregardthe Representativeeferredto paragraph233of docunentSCP/14/2vhich made
areferencdo Article 43 of the TRIPSAgreenent,andagree with the staementof the
Secretaiat thatthatreferencemightbe relevant to theissueof the client-attorneyprivilege.
While observinghatthe languageof the provisionwas very vague andtherefoe, the
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Membersof WTO might haveawide disaetionto setthe condiionsof sud protection the
Representate notedthat furtheranalysisof the potential of the provision would be
worthwhile andinteresting. Againg thatbackground the Represataive bdievedthatthe
legal certaintyfor patentownersandtheir patent atorneyscould only be achievedthrough
somesortof alegaly bindinginternation&instrumentobliging the Contracing Partiesto
protectthe corfidentiality of written or ord communicadionsbetwveen patent or trademak
attorneysand their clientsmadein the context of, or deding with, actud or future proceedings
in the field of intellectualpropertyrightsbeforenaional or regionalcourtsandauthoities,in
particularin transborderactions In conclusion,the Represerative urgedthe Committeeto
maintaintheissueon theagenda.

142. TheDelegaton of Indonesiaeiteraedthattheissueof the clientattorney privilege
neededsufficientanalyss particularly onthe possibleadverseimplicaions of havinguniform
legalstandardsnternationally While noting thatunderthelegalsysten of Indonesiathe
term“privil ege” wasnot recognizedthe Delegaion statedthatthatwasoneof the predicted
adverseimpactsin furthergoingwith the subject matter. The Delegaton noticedfromthe
study tha therewereno uniform laws on the applcation of privilegeto communications
betweenlIP advisorsandtheir clientsevenwithin the sanme legd sysem. TheDelegatiorwas
pleasedhat the study ackrowledgedthatabsolte privilegefor clientattorney
communicatons might be detrimentako the public interest of ensuring thatall relevant
information wasmadeavailableto therespondile authoritesfor investgating truth for the
sake of justice. The Delegationstatedtha moreinformaion andclarification onthesubject
mater wasneededin particularconcerninghe adversamplicaions of having suchuniform
legalstandards.

143. TheRepresatativeof EPlandCIPA staedtha bothorganzaionswere strondy
supportiveof aworldwide unified client-1P advisorprivilege which shoutl includeadvice
given by paentatorneysqualifiedto actbefore regiona offices,suchas Europearpatent
attorneysentitled to represenbeforethe Europea PaentOffice, andsuitably qualified
in-housepatentadviors. The Representate urgedthe Commitee to coninueworking on
thesubjectmater andto allow the Secreiriatto progressnatersaswas suggestedh thelast
chapterof documentSCP/14/2.

144. TheRepresatativeof AIPPI clarified two pointswhich cameupin thediscussion. In
relaion to thefirst point, the Repregntatve stated that“privilege’ meant to be protection
againstforcible disclosure.Referrirg to concerngaisal by sone delegationsthatthe
protectionmight be usedto disguiseinformation andthusbe detimental to public
information, the Representativaotedthatoneshould be awareof thefac tha privilege,in
the senseof protecton agains forcible disclosure had beenglobdly acceptedfor lawyersa
longtime ago. The Repregntativeobservel thattherehad beenno disputeoverthe problem
of disguisng informationwhich might arisein the contextof privilegefor lawyers. He noted
thattherewasa sufficientregulatoryframeworkaroundthatprotecton, which guaantee that
theprivilege wasbalancedwith all the public interesttha wasraisedin thatcontext. In
relation to IP advisorsthe Repregntatie statel thatlegd advicewasnolongerapure
doman for lawyers. The complexityof techni@l and legd advice in connecton with 1P and,
in particula, with patentsmadeit necessaryo sprea the work from lawyers to other

IP advisorsandit hadbeenglobally accetedthat IP advisorsalsogavelegaladvicein the
contextof ther work. Thelegaladvicewas necessary intertwinedwith technicaladvice. In
this situation,the quesion aro® whetherthe applicaion of protection againstforcible
disclosureto nonlawyer patentadvisorsvasanexpanson of theprivilege The
Representate wasof the view thatthe answerto thatqueston was negdive for counties
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which alreadyhadprotectionfor lawyers, becausethe patent attorneyswere offeringin effect
thesameegaladvicewhich formerly came from lawyers only. TheRepresentativestatdthat
in moderneconomes, the professon of patentattorneyshad beendewelopedto providethe
bestlegalandtedinical adviceto clients,which hadbeen formerly givenby lawyersin
cooperatia with technicalexperts The Represetative staedtha thusonecould not speakof
an expansia of privilege,sinceit wassimply the application of the samematter doneby
othe people. The Representativeelievedthatthe studies beng discussd were notaimingat
creatng new, but acceptinghe samemater which hadbeenacceptedfor lawyers andwas
undisputedfor otheradvisorswho wereallowedto give legaladvice These®ndpointwasin
relation to the ParisConventionandto the TRIPSAgreemaent, in particular ontheissue
whetherthoseAgreementsvould supportthe view thattheissueof privilege andprotedion
belongel to nationallaw only. In thatregad, while noting thatthe TRIPS Agreementaswell
astheParisConventiondid not affectnaional lawsrelating to judicid andadministrative
proceduresandjurisdiction,the Represerative, however, observedhat theissueat stakewas
not raisingor questoningtheright of nationaljurisdicionsor naiond legislaionsto make
theirlawsnatonaly. Whatit did raise,aacordingto his view, was the queston of howthe
effect of naional lawsregardingthe existing protedion againstforcible disdosure couldbe
mairtainedinternatonally. Thatwasa purelyinternatonal dimension, which national
solutionscould not sufficiently cover. The Representidve therdore believedthatthe SCP
wastheright forum for dealingwith themater. He furtherstaedthatthe problemof lossof
the existing protedion couldnot beresolvel purdy by naional law andthat the needfor the
discus$on abouttheissuehadbecomeevidentin the studiesprepare by the Secretariat He
furtherinformedthe Committeethat AIPPIwasconductng studiesby looking at various
aspectsof theissue suchasremedieslimitations,exceptons and effect thatthe privilege on
IP advisorsmight haveon theentiresydem.

145. TheRepresatativeof TWN statedtha oneof the fundamenral principlesof patentaw
wasthedisclosureof informationon technologyandnondisdosureor partal disclosurewas
agroundfor refusirg to grant,or revacation of, a paent. In hisview, the extensionof
client-attorneyprivilegeto patentadvisorswentaganstthatfundamengl principle of
disclosure. Patentspecificatiors werepublic docunens and thereforeany relaedrecods
which wereusal in the preparatiorof the paentspedfic ation shouldalso be madeavailable
to public scrutiry in orderto find or verify thetruth aboutthe claimsmadein the
specification The Representativanderlnedthatconsidenng the public policy concerns
associatedvith patentiaw, it wasimportantto maintain absoluteransparengaroundthe
granting of paentsandlitigation around paent. Sockety could not afford any kind of opaque
layerarourd the patentspecifications. He further staedtha extensionof privilegeto patent
advisorswould compromisdhetransparencyequirenentin the administration of patents
which included both patentproscutionproceduresiswell aslitigation of patents. The
Represataive wasof the view thattherewasenoughdocunentdion regarding the misuseof
attorney-client privilege by corporateclients. As oneof themostdistinct examplesof such
misuse the Representativanentionedhe caseof tobaco companieswhere they had
commissionedstudiesto attorneyson dispuesaganstthetobaccoindusty. Anothercited
exampleof suchmisusewasthe Novelpharna casewheretheinventorsgavetheir Swedish
patentagenta draft pater specificationwhichincluded a citation to a book writtenby the
inventorsdescribng the useof theinvention morethantwo yearsearier. Thatbookwas
eventually held to anticipatethe patentalthoughthe paentagenthaddelgedall referenceso
the 1977 bookfrom the patentapplication, which was ultimatdy fil edin Swedenandthe
USA. TheRepresetative furthercontinuedhhat the courthad foundthatthe evidenceof
actualdeletionby the patentagenthadgiventhejury reasorablegroundto find intentto fraud
by the patentee.The Represerdtive notedthatif thatcommnunicaton with the patentagent
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had beenprivilegal, the patentoffice andcout would neverhave knownaboutit. In his
opinion, theexampleclearlyshowedhatextensiorof privilegewould legitimize withholding
of information to obtainpatentsincluding facilitation of evergreermg of patents. Extension
of theattorneyprivilegeto coverpatentadvisorswould incapactate paentofficesandcoutts
in developng countiesfrom safeguardingublic interestfollowing the grant of patents.The
Representate expressdhis deepconcermaboutthe extenson of privilegeto patentadvisos
dueto theunintendedtonsequences suchextensionandits effect on patentapplicatiors, on
the TRIPSflexibilities, on patentopposgtion systens, and on thetranspaencyof patent
procedures.

(d) Dissemination of Patent Information
146. Discussons werebasdondocumets SCP/13b andSCP14/3.

147. TheDelegaton of Spain speakingon behaf of the European Union andits 27 Member
States,staedthat patentdocumentgonsttuted a valuablesoure of informaion froma
technical,commercialandlegal perspetive. Thetechnologcal daa contanedin such
documentsallowedinnovatorsto learnaboutexisting solutionsto spedfic techncal problems.
This rich body of technicalinformationconsttuted a straegictool in researchplanningand
managementontibutingto a more efficient allocation of humanandmateial resouces.
Patent documentsaccumulatd technicalinformation thattransldedinto innovationand
progressfor the benefitof societyasa whole. The Delegation stressedtheimportanceof the
disseminabn andaccesibility of patentdocumatsasa sourceof relevanttechnologicd,
commaercial andlegalinformaton. Patentdoaumentsnealedto beaccessibk to thegreatest
numberof possble usersin orderto maximizetheirrole in scientific andtechnical
development. The Delegationwasof the opinion thattheinternatonal systemfor the
disseminabn of pater informationshoud be guidedby the objective of its benefit to the
uses. Thesystemshouldthereforeaimto offer structurel datg séeguardconsistencynd
operabilityof systemsand avoid duplicationof work betwea institutionspublishingpatent
informaion. In itsview, thefuturework to be caried out by the Secréariatin thatfield
shouldfocuson acces to patentinformationin digital format, paricularly accessibilityof
full-text data,alongwith the availability of theinformaton on the legalstatusof patents The
improvementwould offer a standardgresataion of legal information for betier
comprehension.n thisregardthe Delegaton statedthatthe EuropeanUnion and its

27 MemberStatsacknowledgedhe greateffort carried outby WIPO coneerningthe
standardizatyn of normsof bibliographicdatain patent docunentsandthe developmenof
electronic documentsan a userfriendly format enaling the easyremveryof documentdy
users. Theuse of classificationsystemshada paticularimpacton the accessibility to and
disseminabn of patentinformation. Therefore,the Delegaion recalledthe needto join
efforts for theimprovementandharmonkaion of the differentpatent classificaion systems.
In conclusionthe Delegationrmadea cdl to strengtheninterndional cooper&ion in orderto
makethe informaiton includedin nationa andregional paentdocumens accessiblein an
easyand centalizedway.

148. TheDelegaton of Francesupprtedthe staementmadeby the Delegaion of Spainon
behalf of the EuropearnUnion andits 27 MemberStaes. The Delegation wishel to stres the
importanceof disseminatiorof information on patens. as it wasanimportantpat in
determiningpoliciesandstrategiesn industry. In itsview, thetechnial soluionsindicated
in the documenpreparedy the Secretaiat on standardiazng paentinformation andmaking
legalinformaiton available aswell asextendingcooperaion betveenmenbercountiesand
WIPO to centralize patentinformaion, hadto be suppored beauset would makeit possible
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to have betterlegalandtechnicalinformation on paents. The Delegaton also sypportedthe
ideaof making avalableto the public searchandexamnation reports. In this connectionthe
Delegaion informedthe Committeethat asof Octobe 1, 2009,Fran@ made availableits
patentinformaion on-line. The Delegaton undelined the needto conside workingon
harmonizing documentsasit would allow the disseminationof patentinformation on a broad
scale.

149. TheDelegaton of Mexico joinedthe staements madeby the Delegationsof Franceand
Spain asto theimportanceof thedisseminabn of paentinformation for the patentsysem.
The Delegation informedthe membersf the Comnitteetha Mexico hadcrededa
mechanisnior the exchangef paten information which hadbeencreaedin cooperation
with WIPO, the EPOandwith the sypportof the Spansh Paentand TrademarksOffice. The
Delegationexplainedthatthe projectaimedat exchangng certain searti andexamination
repats, and thatit allowed CentralAmerican andothercountiesto review them

150. TheDelegaton of Bulgarianotedthatdocumet SCPA14/3showedhedifferentfacets
and problemsrelaing to patentinformation andfocusel on severaltechncal issuesvhich
constitutedobstacksto the dissemimtion of patent information. It alsoansweredome
guestionson the exchangeof informationamong patent officesfor improvingtheir work.
However the Delegaton’s concerrwasmainly howto bringthe patent informationto the
usersandthosewho would benefitfrom it. The Delegation statedthatpaentinformationwas
an underusdinformatian resourceand,unfortunaely, the patent officesworldwide hadnot
manaedto bring the informationto theactual users. The Delegaton expressedhe opinion
thatoneof thetasksof patentofficeswasto make theinformaton atiradive andbringit to the
users. The Delegation reiteratedts suggstionmade atthe previoussessiorof the SCPthat
WIPO couldbethehog of anIP informationportal whereall the patent officescould havea
link to their patentinformation which would provide usersa one stop enty into theworld of
patentinformaton. It also suggestedhatsuchkind of portal containinformaton on different
databasessuchasthe onein the Annexof docunent SCP/14/3which couldbe usefulfor
inexperiencedusers. The Delegationfurther suggestedhat suchtype of portalalsoprovide
someeducaibnal tools on databassfor easyaccessto their content The Delegationwasof
theview thatWIPO shoud encouraggthroughthatportal, the exchangeof experiencesf
MemberStatsasregardsdisseminatiorof patentinformation. In addtion, the Delegation
stated thattheli brarysystemwhich existed in many countries wasalsoan underusedesource,
and therefae, patentoffices could usethe network of librariesto bring outinformationto the
users. In its view, all thosetasks weresuitablefor WIPO, namdy, to focusand combine
efforts on the disseminatiorof informationandpositive experenceon how naional patent
offices and patentinformationproviderscouldbeter reachthe community of thosewho
would be benefting from the useof patentinformaton. While noting thatuses, suchas
resarchanduniversitycommunitiesyeliedon traditiond information sourca, suchas
scientific publications, the Delegatian urged the internatonal communty to promotepatent
information for the benefitof all usersand advanement of innovaton in al countres.

151. TheDelegaton of Guatemalaupprtedtheviewsof otherdelegatonsonthe subgct
mater. TheDelegationnotedthatthe disseninaion of information wasanelementwhich
wasessentiato the patentsystem andwasoneof the mostimportantresour@sasregads
technicalkknowledye. The Delegationstated that Guaemda wasmaking greateffortsto have
moreaca@ssto patentinformationthroughserviesprovidedby the Interng. The Delegation
expressedts appreciatiorto WIPOfor providing free public accesdo paentinformation
throughthe PATENTSCOPE SearchService andfor startingthe aRDi sysemat the savice of
theMembe Statesthe objectiveof whichwasto increasaheavalability of non-patent
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literaturein favor of developingcountries. In relation to its experence the Delegation stated
that, with the supportof WIPO, Guatemad hadunderakenspecfic activitiesto cooperag
with otherpaentoffices The Delegatim took the opportunity to mention thatthey were
cooperatingwith LATIPAT . In addition the Delegatoninformedthe SCPthatGuatemala
had requesed WIPQ'’s supportin the optimization of its procedure andthatit wasalsoonits
way to developa projectto assst smdl- andmedium-sized enteprises(SMES.

152. TheDelegaton of Chile consderedthatthe dissenmaton of patent informationwasof
aparamountmportancebecausét clearlydefinedwhatthe subjectof proted¢ion wasand
identifiedwhatwasin the publicdomain. The Delegdion notedthatthatwasin line with its
proposds submitedin theframeworkof the DevelopmentAgenda TheDelegationstaed
thattheissuewasof greatpracticalimportancein two ways ontheonehand,for national
officesand examiners it aimedatavoidingduplication of work in the differentoffices,
therebymaking the examinationwork moreefficient Ontheotherhand,it broughtrelevant
information to varioususers suchasthe academc world, studens, andspedfi cally to the
SMEs, enabing themto havea betteranalsis of theirinvestmens. The Delegationstaed
thatthatshoutl leadto betterexaminationstandardswhich would improvethe quality of
patents. Thereforethe Delegationcongderedthatthe prdiminarystudycaried outby the
Secretaiat wasanimportantbasisin making headwayin theimprovemenbf the patent
systemandaccessig patentinformation which wasanimportantpublic interest aspect

153. TheDelegaton of El Salvadorstatedtha its naiond office was benefiting from patent
databasesnd appreciatedWIPO for making themavailablein traditiond forma andthrouch
thelInternet. The Delegationinformedthe Committeeaboutthe cooperabn of its national
office with otheroffices,suchasthe EPO,the SpanishPatentand Trademark Office andthe
Mexican Institute of Indudrial Property,which fadlitatedthework carried out by its national
office. The Delegaton statedthatit would continueworking on thattopic with the
governmentauthoritiesandthe Secretariat Furthe, in relationto paragrgh 25 of

document SCP/14/3the Delegationsoughtclarification on therole of the Committeeon
WIPO Stardardsin increasng theaccesdility of paentinformation.

154. TheDelegaton of Uruguaystatedthatthe prdiminary studywasa pionesring work
which dealt generaly with theissueandsuggestedhatWIPO continuemaking progressin
thatarea TheDelegatian statedthatit wasne@ssay to assesthe capadty of devdoping
countriesin meetng the objectiveof geneating the paentinformaion. The Delegationalso
believedthatthework of WIPO shouldincludeananalysisandan evaludion of important
experiencescarriedout attheregionallevel, suchas the LATIPAT projed andotherprojects
with the paticipation of WIPO,the EPO, the Spanish PaentOffice andof the
Ibeiian-Americanoffices. In its view, sincethefinal objective was sharel by the Committee,
it would be necessaryo work onthe needto design strategiesto achievethatobjective. In
thatregardthe Delegationwasof the opinion that the preliminary study contaneda new
feature becausdt wasnot only dedicatedo describng theimportane of sharirg patent
information, but it alsolookedinto otherissues.The Delegaton underlnedtha thetopic had
adirectimpacton thework of the DevelopnentAgenda and thattherefore WIPO should
deliver specific resultswhereit waspossble. In relation to theideaof transforming
PATENTSCOPE into a portal for patentsthe Delegatiorthoughtit might representn
importantchdlengefor WIPO. The Delegaion noted theleadng role that WIPO shouldtake
in thatissue, sinceit wasa multilateralbodyof the UN sysemwhich had thenecessary
meando advancethattopic.
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155. TheDelegaton of India statedthatpatentinformaion consttuteda uniquesource of
technologicalbusnessandlegalinformation. The Delegaton noted thatthe accessto patent
information of variouscountrieswasvery importantin improvingthe qudity of examination.
Many of thedevebpingcountriesjn its view, did not haveaccesdo variouspaentdatabases,
in particula, to databasewhich were not free of charge. Observingtha the PATENTSCOPE®
SearchService of WIPO waslimited to PCT applications,the Delegation suggestedhatit be
expandedo non-patentiteratureandotherpatents which werebeyondthe PCT applications.

156. TheDelegaton of Chinastatedthatthe dissemmnation of patentinformaion wasvery
importantfor stimulatinginnovation,reducingredundat work and promoting technological
and socialprogress. Thereforethe provisionson the publication andreleaseof patent
information of the ChinesePatent_aw hadbeenamendedrecently. In orderto improve the
disseminabn of patentinformation,the Delegaton consideedthatincreasingthe digiti zation
level,improving the extentof servicesandintensifyi ng theinternatonal cooperatiorwere all
concrete pracical andpragmaticmeasires. The Delegaion expressedts readnessto work
actively andshareits experiencesvith othercountiesin tha area.

157. TheDelegaton of Cambodiastatedthat paentofficesof all MemberStaesshould
work togeherto improvethe quality of patentinformation. The Delegaion requestedhe
assistancef WIPO in building theinfrastucturefor improvingaccessto, and dissemination
of, patentinformaton in Cambodigby seting up anlnnovaion Cenerandprovidingthe
necessaryequipnent. The Delegationnformedthe Committeeaboutthediffic ulties
Cambodiafacedon thatmatter,in particula, its limitedresourceso fadli tate the
disseminabn of patentinformation. Further,the Delegédion staedtha anoterchallengan
the processf disseminatiorof patentinformationwasthelanguaye barrier, asmostpeoplein
Cambodiahadpoorcommandf theEnglishlanguage In concluding, the Delegation
expressedts wil lingnessto cooperatavith all MemberStaeson theissueat stakefor the
technologicalevebpmentof all countries.

158. TheDelegaton of the RussianFedeation stated thatpatent information wasa big
collection of technicalinformationandwas oneof the mostreliabletypesof information and
thatit waseasilyaccesgble ontheInternetdueto harmonzedclassifiation. The Delegation
noted thattheissueof improvemenbf the accesgo paentinformation for all uses wasone
of themaintasksontheagend. In thatregardthe Delegdion supportedhe proposémade
by the Delegaion of Bulgariaconcerningthe credion of a global portal underthe auspiceof
WIPO, andrequestedurtherstudyonthat issue TheDelegaton wasof theview thatsucha
global databasef patentinformationshould befreeof charge, andreiterated thattheissue
deservedthefull attentionof the SCPand the Secreariat.

159. TheRepresatativeof the EPO statdthatdisseninaion of information on published
patentapplicationsandpatentdocumers wasanimportantsoure of technicd andlegal
knowledgefor the public in generalandthe usersof the paentsystem Shefurtherstatel that
thetimely and comprehensivalisseminationof paentinformaton was a catlystfor filing
high-quality patentapplications Furthemore,the Represerative welcomedthe explomation
of avenuestowardsthe alignmentandsimpilification of the existing technicd environment and
tools of the patentoffices Suchtecmical hamonization would be a key stgp towardsfurther
cooperatio betwea patentoffices While reiteraing the commnitmentof the EPOtowards
thedisseminaion of patentinformation,the Representave drew the attention of the
Committeeto the continuedefforts of the EPOin improving worldwide acaessbility to patent
information througdh its ep@cene® seart savice andthe EPO Global Patentindex. The
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Representate alsostatedthatthe EPOhad submtteda numbe of techncal contributionsto
the Secretarat for consderationon possble integraton into thefinal versionof thedocument.

160. In responséo the questionposedby the Delegaion of El Salvadowith regad to
paragraph25 of documentSCP/14/3the Secetarat statedthatthat parayraphreferedto the
work of the newly establishe€Committeeon WIPO Standads (CWS), whichwasa body
specifically dealhg with the standardssssocatedwith patent informationand otherformsof
intelectual propery information. While noting thatsomne of therelevant standadswere
listedin paragraphi4 of thedocumentthe Secetaiat clarified thatthosewerejustthe
foundatiors on which thetechnicalwork for digitization and disseninaion of patent
information couldtakeplace Thereforeinitsview, there wasno duplication of work
betweenthe differentCommittes of WIPO in tha respect Thereferene to variousWIPO
Committeesvasintendedio beareferenceao othe Commiteeswhich couldbe establisiedin
thefuture,suchasthe Committeeon Global Infrastrucure thathadbeendiscussedt the
previous GeneralAssembly buthadnot beenadualy estdlished.

161. TheDelegaton of Brazil stressedhatfacilitaing accessto avaiable paentinformation
did not neessariy guarante¢hetrander and the dissemnation of tednology. The
Delegatiomotedthata challengan makingeffective useof theinformaion, posedo both
developinganddevelopedtountrieswasrelatednot only to thetechnologi@al capaitiesand
gaps butalsoto insufficientdisclosure of information in patentapplicaions. The Delegation
wasof theviewthat,onthe onehand,the existenceof a globalone stop shopmechanisnto
accesatent informationmight beavalid stepin orderto improvethe processirg of patent
applicationsin atimely manner.Onthe othe hand, sud medanismsvould not be usdul
unlessthe quaity of theinformationprovidedwasgoodanduseful. The Delegation,
therefoe, expressedhe view thatthe creaton of anymultilateraldaabasemustbe preceded
by a follow-up study on sufficiencyof disdosure which mustinclude,amongotheraspects,
() therefusalto grant or therevocationof, paentson the groundsof insufficientdisclosure;
(i) thedisclosuraequrementghemselvs; and(iii) theuseof daabase by developing
countries. With regardto the useof databaseby devebping counties,the Delegationwasof
theview that,if theywerenotfreely accessiblethatmight be anobstcle to theintemational
cooperatian andarisk to the balanceof the sysem,andrecaled Recommeadatons8 and9 of
theDevelopnentAgenda. The Delegationstaedtha the exchangeof searchand examnation
repats per se would notreducethe prodem of backlogs which neededto be assessedith a
broade perspedte, consideringhatthe numkber of patent apgdicationshadconsideably
increasedaver the pasttwo decadeswhile at the sametime, the qualty of granted patentsvas
increasinglysubgctto criticismin termsof both novelly and invenive step TheDelegation
furthernotedthatthe exchangeof seach andexamnation reportsmustbe consderedwith a
noteof cauton, asit mightresultin eitherthe exportof paent of questonablequality or in
an indirectandundegrable harmonizatiorof paentrights. The Delegaton, thereforewasof
theview thatthe exchangef searchandexamination reportsmustcomply with aminimum
setof rules beon avoluntarybasis andshoutl be organzedundera comnon standad for
the preentationof information. The Delegationemphasiedtha anywork on the unification
of searchandexamnationsydemsshould be carried out within the SCP rathe thanwithin
thePCT.

162. TheDelegaton of Argentinastatedthatthe subject of dissenmation of patent
informaion, which wasalso partof the Development Agenda,wasveryimportant. The
Delegationwasinterestedn the proposalonthe WIPO portal andrequestdadditional
informaion concerninghe statusof granted paents.
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163. TheDelegaton of Angola,speakingon behaf of the African Group,acknowledged
statisticsindicaing that30% of patentoffices did not havedigitized informaton. The
Delegationconsderedthattechnicalassistane andcapadty building for paentofficeswere
necessaryin orderto facilitate accessanddisseminaion of patentinformaion andto make
thatavailableto the public. The African Groupstaedthatcapacty building, especiallyin the
areaof humanresourceswasneededn orde to beable to makepaentinformationavailable.
The Delegation alsoreferredto the needto carry out furtheranalysison this topic.

164. TheDelegaton of Morocco,supportng the staement made by the Delegationof
Angolaon behalfof the African Group,notedthat regular consultéion of paentinformation
resoureswould allow the promotionof reseach anddevdopment in businesseandincrease
awarenes®f thetechnologicakenvironmenttthegloballevd by following its trends and
evolution. TheDelegationstatedthat,asthe publishedpaentdocunentswereakey source of
informaion on recenttechnologicablevelopmerd, accessto suchinformation could also help
stimulating nationalinventions,which couldbetransposedhto increasednvestmentn
technology. The DelegatiomotedthatMorocco hadbeen trying to improvethe quality of
issted patens by amendingts law to provide opinionson paentability. The Delegation
furtherstatedthat in cogperationwith WIPO, Moroccohadbeendigitalizingits patent
information in the PATENTSCOPE portal. The Delegaion, therefae, proposedmproving the
disseminabn of patentinformationandthe credion of a searchandexamination repors
databasewhichwould play akeyrolein theinternationalizaion of patents.

165. TheDelegaton of the Bolivarian Republic of Venezuelh supporédthe statemenimade
by the Delegaion of Brazil thatthetransmssionof information was not just arequirementor
meetingnaional legidation, suchasaform to befil led in whena patentwas registered. The
Delegationpointed out thatmeredissenmation of low quality patent information would not
ensure transferof technology.

166. TheDelegaton of the Republicof Koreanoted thatit would submt correctiongo
document SCP/14/Xoncerninghe disemindion of Koreanpaentinformation.

(e) Transfer of Technology
167. Discussbnswerebasdondocumeét SCP14/4.

168. TheDelegaton of Span, speakingon behaf of the European Union andits 27 Member
Statesnoted with satisfactiorthe systematt appro&h and objectivity shownin

document SCP/14/4 TheDelegatioracknowlelged tha devebpmentanddiffusion of new
technologiesvere of fundamentalmportance to face globd chdlengessud asclimate
change hedth andfood security The Delegaton also staedthatfadli tating technology
trarsfer was anessentiatlementf the Mil lennium DevelopnmentGoalswereto be achieved.
The Delegation noted thatthe preliminarystudyalso highlightedthatthe capacty to absorb
and applythetechnologyonthe partof the redpient wasfundamengl to the succeskll
completion of thetrander of technology The Delegaton further observe thatthe
preliminarystudy notedthatboththe connetion betweenintelectual propety rightsand
technologytransfer aswell astheimpactof suchtechnologyoninnovaion and development
were compkxissueghatmight adoptdifferentparameersin eachcounty. Somecountries
would be beter placedthanothersto absorb andfurtherdevelopthetedinologiesreceived
while othercourtrieswould requiresubstante investmat andcapacty building before
reachinghatpoint. The EuropeariJnion andits 27 Member Staesagreel thatit wasnot
possibleto drafta singlepolicy or law which would maximize technobgy transferandits
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positive impacton evely country. The Delegationfurthernoted thatthe studyincluded
several exanplesthatillustrated possiblemechanismsandstraegiesto facilitatetechnology
trarsfer respondng to issuesof commonconcern, suchasthe unclear definition of the
property rights; theasymmetryof information betweenthe patent holderandthe potental
licenseeaandthe role thatanintellectualpropert expertmight exercsein suchcase theneed
to reducethetransactiorcosts or theneedto preventabusesby rightholdes. The
Delegationwasof theview thata suitable choice of the mechansms would enadle each
countryto establishthepolicy andlegislaion thatbeter fit ther particular needswithin the
frameworkof the currentinternationalcommitmens. The Europea Union andits

27 MemberStatsexpressdtheir willingnessto contibuteto thedevelopnentof policies
designedto facilitatean effectivetechndogy transfer,and to that end,reiteraed their
commitmentto work towardsthe creationof new modelsto promot innovaton basecnthe
closecollaboraion betweerthe privateandpublic se¢or. They welcomed andencourage
voluntaryinitiativesto facilitatethe flow of technobgicalknowledgeon a globalscale and
committedto paricipate activelyandconstrutively in thedebag in orde to contributeto the
fulfillment of the Commitee’sobjectives.

169. TheDelegaton of Angola,speakingon behaf of the African Group,expressedheview
thatit wasof gred importanceo study documet SCP/14/4 on transferof techndogy, which
describedand examinedthe detailsof the paentsysem,spedfically theaspets of howthe
patentsystemcouldfacehindrancesn devdopmaent policies. The Delegaton suggstedthat
thepreliminarystudy be updatedandincludeinformaion on how devebping countries could
overcomethoseimpedimentsn orderto fadli tate transferof paentel technology. The
African Groupalsobelievedthatcapacity buildingwasnealedin orderto benett furtherfrom
trarsfer of technobgy. Moreover,the Delegaton hopedto seea study on transferof
technologyin leastdevelopedctountriesLDCs) in Africa, basel ontheimplementationof
Article 66.20f the TRIPS Agreementyhich requiredcountries to provide incentivesto their
enterprisedor the purposeof promotingtransferof technobgiesto LDC Membes of the
WTO in thatAgreement. The Delegatio consideredhattransferof technologycouldtake
placethroudh joint ventues,investmentspersonneteinforcementandcollaborationwith
acacemiain orderto train personnebandto digitalize paentdata The Delegation suggested
thatthe preiminarystudy berevisedin amannerthatalink beestblishal betweertranser of
technology developmentindintellectualpropeaty, andthat therole of the patent systemin
trarsfer of technobgy bedefined. The Delegation alsostatdthatmultil aterd andbilateral
agreementson transferof technologyshould be examinal. The African Grouprecommended
thatthe preiminarystudy bediscussedn thefoll owing sessionof the SCPin orderto
examinehow the patentsystemcould affectandsupporttransferof technobgy. The
Delegationhopedthatthe Secretariatvould be ableto presentrevisedstudyatthefollowing
session.

170. TheDelegaton of the IslamicRepubic of Iran requestedhe Secretaria to further
developthe preliminary studyandprovide concrée and acion-oriented solutionsfor
overcomingchallergeswhich impededransferof technobgyto devebpingcountries. The
Delegationalsorequestedthe Secretariato furtherfocuson therole of patentsin technology
trarsfer for devebpingcountriesandto paricularly andyze the adversemplication of patents
on transferof technologyincludingtheimplications of the TRIPSAgreament The
Delegationpointed out thatthe preliminary study lacked providing any actual statisticson
currenttechnolay transferto developingcountries. Finally, the Delegation obsevedthat, in
order to havea bdancedwork programin the Commitee,theissueof transferof technology
shouldbeincorporatedn thework programof the SCP,sincethere was adired link betveen
patentsandtranser of technology to devdoping countries. The Delegaion, therefore,
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consideredhatthe Committeecouldidentify a planof adion to addresshe mgor challenges
to transferof technolay in relationto paentlaw and to proposeconaete soluion froman
intemationd law perspective.

171. TheDelegaton of Sri Lankaalignedits staterrentwith the staement made by the
Delegationof Yemenon behalfof the Asian Group andstaedthatthe prdiminary studyset
thesceneatthe SCP to initiate meaningfuldiscussons onthesubject The Delecationnoted
that,accordirg to the preliminary study, the effectsof globaization had helpel to enhane the
technologicaktapabilitiesn developingcountriesbut thatthereaity proved othemwise. The
Delegatiomotedthatmog foreignindustrid enerprisesn its countrydid nottranser
technologyor know-how for the purposeof localdevebpment The Delegation identified
two mainreasonspamely,thatall the skilled workersandthe equipmat wereimportedfrom
the countryof origin andthatmostof the highly skilled staff andthe seniormanaggementwere
not from the investedcountry. Therefore globalzaion hadnotfully contibuted to the
induwstrial devebpmentin developingcountries. The Delegaion consideedtha the elements
mentionedn paagraph34 of documenSCP/144 neededo be furtherexploredto find
reasonsvhy the nomativedevelopmenin UNCTAD and therevisionsof the Paris
Convention in WIPO hadnot deliveredthe expected results. The Delegaton statedthatbetter
policy coherencecouldbe built with regect to foreign direct investmentvis-a-vis the poverty
aleviation andtechnol@ical advancemenin developing countries throughtranser of
technology. The Delegationwasof the view that,insteadof alluding to the fact thattranser
of technoloy might not be possble becaus®f thelackof absorbingcgpacty in developing
countries,theright approachwould beto analyzewhy developing countries could not
ascatain absorbing capacitydespitemanyforms of devebpmentassistacethrough
multilateral, plurilateraland bilateralagreemens. The Delegation consderedthatsuch
information couldleadto identifying theimplications of paents on transferof technology In
theareaof otherconventiongelatingto transferof technologythe Delegdion statedtha the
preliminarystudy shouldnot belimited to environmental agreenents. The Delegation
appreciatedhefactthatthe preliminarystudyreflected the WIPO DevelopmentAgendaand
its projectsconcerningrander of technobgy. TheDelegaton notedthatsucha holistic
approach towardsdevelopmentoncernsn developing countries was a posiive steptakenby
WIPO. With respecto paragraplt83, whichindicaedtheroyalty income collectedfromthe
OECDcountiesby developingcountriesn the year 2001,the Delegaion consideredhatit
would only befair if the preliminary study indicatedtheroyalty income collected by the
OECDcountiesfrom the developirg world, asthe problemlaid in thedispaity. The
Delegatiomotedthatstatingthe factswould facili tate the countriesto have alogicaland
meaningfuldebateon the subjectunderconsderation.

172. TheDelegaton of Burundiassociatel itself with the staementmade by the Delegation
of Angolaon belalf of the African Group, andstatdthattransker of technobgy shouldtake
into accountthe peculiaritiesof developng countiesregardng their absorpitve capaciy of
technologies Recallingthe DevelopmenAgendaand the Mini sterial Declarationin July
2009, the Delegaton statedthattransferof technobgy had becone animportantelementwith
respecto the cooperatiorbetweenWIPO andthe developing world, in particular, LDCs, and
thattransfe of technologyshouldbe use-friendly anddevebpmentoriente.

173. TheDelegaton of Indonesa, in geneal, welcomedthe docunent,espe@lly the parts
on thechallergesfacedby countriesjn paricular, devebpingcounties. In relationto
paragraphl9, concernig theinvestmenin knowledgecredion asa priority under national
economiestednologicalanddevelopmenpolicy and strategy in mary countries the
Delegatiorrequestedurtherelaboratioron thatissuein orderto obtan a comprehensive
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picture in the historical context. The Delegaton considerd thatajoint reportby the United
Nations UNCTAD andWIPO on patens andtransferof technobgy publishedin 1964could
also bemertionedasoneof thereferencesn the preliminary study. As regardgparagaph?22,
which statel that“if the exploitationof the paentedinventoninfringesanothervalid patent
thatclaimsabroaderscope of techndogy coveing thesad invention, the consenby the
ownerof suchbroaderpatents requiredin orde to exploit the off-patent invention”, the
Delegationsoughtfurther clarificationasto theinvention or innovation thatfell into the
categoryof public domain. Concering paragrapl28,the Delegationrequestedurther
clarification on thelinkagebetweenFDI andtechnologyspill-over,becaisetechnological
disseminabn by developedountrieshroughFDI was mandaédby the TRIPSAgreement.
RegardingChaper IV on policy challengesparagraphs39to 47, the Delegaion wasof the
view that it wasa goodreferenceegecialy for devebpingcountres. On paagraph40,the
Delegatiorrequestedurtherelaboratiorregardingthe diffi culty of quantifying theflows of
technologytransfer sinceit hadbeensad by manythattransferof technologywasalways
linkedto IPRsand globalinvestment. The Delegaion consderedthat it was a necessityto
get abroadepicture basednthe comprehensivelataon tradein technologyand the
investmenton global researctanddevelopnent. The Delegaton, therefore,suggestedhat
WIPO preparea collaborativestudyin cooperaton with othe relatedorganzatonssuch as
WHO, UNIDO andUNCTAD. In relationto parayrgphs67 to 72 concernng the challenges
facedby devebping countriesthe Delegaion was of theview thattechnolog trander had
two sides: onewas thatdevelopingcounties shouldimprovetheir absorpive capacity,but
theotherrelatedto developedcountriesandhow they could facili tatethe transferof their
technologiego developingcountries.

174. TheDelegaton of Brazil notedthatparayrgoh 110 of documentSCPA14/4, which
relaedto the concerningorosandconsof the ex-ante contol of technologycontractsas
opposedto ex post control suggetedthattheremight be advanagesin the ex-post control or
the controlafterthe contracthadbeensignedand comeinto eff ect. The Delegation statedthat
its experiencen thatissuewasdifferent It explainedthatits law required the nationalpatent
authority to review all intellectualpropery contrads beforethey enteedinto forcein orderto
protectthelocalrecipientof technologyagainstpossble abuseof provisionsandclausesn
the contract,andstatedthatit did not seemto indicat anyproblemin theinfl ow of
technologyto Brazil. TheDelegatiam, therdore, expressedheview that, atleastaccordingto
its nationalexperience, suchex-ante controlwas quite succasful. The Delegaion recalled
that,in reldion to transferof technoloy andtechnicd training, it hadbeen trying, together
with severaldevelopng countriesto implementArticles 66 and 67 of the TRIPSAgreament
and the recomnendationsf ClusterA of the Development Agenda.

175. TheDelegaton of the Bolivarian Republic of Venezuel supporedthe statemenbf the
Delegationof the Islamic Republicof Iran, requestng the Secréariat to focuson the question
of how patents affectedtransferof technobgy and recommendng theinclusion of theissuein
the futurework programof the SCP. The Delegaion consideedthattheissueof transfe of
technologyneededo berelatedto the TRIPSAgreementandpublic heath. In thatregard, it
noted thatonly 28 Membershadsigneda Probcol amendng the TRIPSAgreanent and
therefoe it requesedthe Chairto informally undertakeconsultéionsto find outwhy the
compulory licensesystemavailableunderthe TRIPS Agreeamenthad beenusedonly by
RwandaandCanadandwhy transferof technobgy to devdoping countiesdid not proceed
as hadbeenoriginally planned.

176. TheDelegaton of Egyptstatedthattheissueof technologytransfe was an issueof a
high level of importance.The Delegationexpressedts saisfacion with theinclusion of the



SCP/14/1Prov.
pages5

isste in theagendaof the SCPanddeliveringa preliminary studyon thetopic, astheissue
had not beendiscussedt WIPO overthe previousyeas. The Delegaion wasof theview
that, historically, WIPO haddonea limited amount of work on the issue despitethefactthat
intemationd instrumentsparticularlythe WIPO-UN Agreemaent, referral specifically to
technologytransfer. Article 1 of that Agreementstatal thatthe United Nationsrecognizé the
World Intellectual Property Organizatiorasa specalizedagency,andlisted WIPO'’s
responsibiliies,oneof which wasto facilitatethe transferof technobgy relaedto industial
property to devebping countiesin orderto accderate economic sodal andcultural
development. The Delegationtherefore consideedthatWIPO hadaninstitutionalrole to
play on theissue TheDelegatiomotedthat onthe otha hand,with regad to the subject
mateer of intell ectualproperty Article 7 of the TRIPSAgreenentpertaineddirectly to the
windfall thatshouldarise from the protecton and enforcenentof intelectual property,
namely, diffusion, tranger anddissemiration of technobgy. In thatlight, the Delegaton
appreciatedhe preliminarystudy which carried forward a degreeof objedivity andsetnew
groundsin termsof WIPO publications Referring to paagraph60 of docunent SCP/14/4
acknowledgirg thattherewasno conclusiveevidenceor limited conclusive evidencewith
regad to theimpactof the patentsystemon flows of FDI, the Delegaton welcomedsud
obsevation asit reflectedthe objectiveacadenic assesmatsthathad beenundertakenin
thatarea TheDelegatian, however,pointed out somedravbacks to the prdiminary study,
and suggestdarevisedversionor anAnnex to thedoamentfor the consideation of the
Committee. Asregardghelack of definition of theterm “transferof technology”in the
documant, the Delegationbelievedthattherevision of the preiminarystudycouldbe guided
by thedraft Codeof Conducton thetransferof technology(1985),which haddone
considerablevork with regardto defining that concgpt. As regardsSecion 3 of the
document, the Delegationwasof the opinion thatit failed to take into accounthe historical
backgrourd. In itsview, thepreliminarystudyhad not madelegitimatereferenceto thework
undeatakenby the United Nationssincethe publication of the UNCTAD reporton technology
trarsfer in 1964. As regardsSection5, the Delegdion wasof theview thatthedocumendid
not fully descrbethe criticism of the patent sysemwith regardto bariersthatpaticular
levelsof paentablity or of protectionmightrepresent for technologytransfer. While thase
were contributionghatwereacknowledyed, the Delegation consderedthat paragaph56
could befurtherelaboratedvith resgectto somne of the negative impacts on the patentsystem.
Concernimg Secton 6, the Delegatiorstressedhe importane of theinterndional regulatory
framework.andnotedthattheinternational regubtoryframeworkshoul beakey concern.
As therehad beenconsiderabl@liscusgonsontheimpad of freetradeagreenents,economic
partnershipagreenentsandplurilateralagreemerts on appropriatetransferof technology, the
Delegationpointed out thattheseshouldbereflecedin the preliminary study. Further the
Delegatiomotedthat,althoughtheissueof climatechangewasveryimportant there wastoo
mud focuson thatissue. The Delegationhopel thatthe treatmentof technologytransferin
WIPO shauld be more systematicaimingat broaderdiscussion®n whatwas sametimes
referredto astheclassicaissuesof technologytransfer,i.e.,theclassica industriesthat
would hawe adirect impacton economicdevebpment in largepart of the membesship.
Noting the considerablevork doneby UNCTAD oninternatonalarrangemats of technology
trarsfer, the Delegatiorfelt thatthereshouldbe more collabordion betveenthetwo
organizations. As regardublic-privateparineshipsin Section 8, the Delegation wasof the
opinion thattheissuesf concernin theseting of a multilateral organizaion wereprimarily
gearedto transboundarytransferof technology. It notedtha, althoughpublic-private
partnershipscouldentailaforeignelementthe Bayh-Dole Act, for exampk, essentially
gearedtowardsmobilizing nationalresourcesin orde to promoe innovaton andtransferof
technologyput hadlessimpacton the possiblity of developing private public patnershipsin
atrars-boundarycontext TheDelegationfurthernotedthat, while it could beinterestingto
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look into the successfumodek of highly advaned marke economies, simulating sucha
model would be problematicin view of differentlevels of devebpment The Delegation
recalledthat, accordirg to someUS officials implanting the Bayh-Dole Act in aforeign
country might causemoreproblemsthanbenefis. ConcerningSecton 10,the Delegation
requestedfurtherexpansionof thatSectionandmovingthatpartto the beginnng of the
document. The Delegationobservedhatrequess by developing countresin the UN system
over the pastfour decade$radbeengeare towards a transferof technologythatshould
contributeto devebpment. While the Delegaton was pleasedvith thereferenceto the
Developmen®genda,it notedthatno analysison how thosereconmendaions pertainedo
theissuegaisedin thedocumentvasmade. The Delegaion wasof the opinion thatthere
would befurtherdiscusiors onthatparticularissuewith regad to futurework. The
Delegationreconmendedmorecollaboraton with othe UN Agencies, for example,by
organizinga briefing sessiorwith leadingUN Agencieson theissueof tedhnology transfe.
It furthersuggestedhatsettingup anindependentcommissionto considertheissueof
technologytransferwould be agoodway forward, giventhattheissueof technologytransfer
wasa crosssectoraissuein WIPO,suchasin the SCPandthe CDIP. Initsview, it would
undaubtedlyarisein othercommitteesandbodiesof WIPO. Findly, the Delegationnoted
that,following the discussionat thefourth sessiorof the CDIP, apropos&coneming a
projectto implementtherecommendationsn technolog transferhadbeen submittedby a
like-mindedgroupof developingcowntriesearlierin Januay 2010. The Delegationbelieved
thatsucha proposaWwould contributeto streantining a broadtaskthatconcerred morethan
onecommitee. TheDelegationstresedtheimportantrole the SCPand othercommittees,
mostimportanty the CDIP, could play on theissueof technobgy transfer.

177. TheDelegaton of Guineaasseiateditself with the statanentmadeby the Delegation
of Angolaon belalf of the AfricanGrouy. The Delegation was of the view that the
preliminarystudy shouldfocusmoreon FDI and therole of intellectual propertyin that
process sincetransferof technologycould contribute to capadty building, bothin
infrastructue andhumanresouces,throughmerges andacquisiion. TheDelegation
encourage deweloped countriesto reviewtheir acivitiesconerningtransfe of technobgyin
developingcountriesasit would allow a better understandingof theimpact of the patent
systematthe multilateralandbilaterallevels andits effect on differentecononmes.

178. TheDelegaton of Guatemalatatedthat, despitethe efforts thathad beenmadein the
preliminarystudy, therewasstill agapbetweertheoryandpradice on the subgctof transfer
of technoloy. TheDelegatiomotedits diffi cultiesin implenenting public policiesand
invalving privateenterprigsin its countryto facilitate transfa of technobgy with aview to
stimulate local innovationanddevelgmentof marketable producs. The Delegation,
therefoe, bdievedthatsuchissuesshoud bedisaussedy the Commitee or by an
indgpendentommiteeassuggestedy the Delegaton of Egypt. It furtherconsideredhat
the preliminarystudy couldbe enrichedby documens from otherorganizatonsandby
adoptingpractica guidelines. The Delegdion notad that, in analyang the cgpacity of small
developingcountriesn makinguseof R&D coopeation agreenentsor licensingagreenents,
Guatemalacould bea usefulexample.

179. TheDelegaton of India statedthata sufficient disclosureof paentedinventionsplayed
an importantrole in the procesesof dissemnation andtransferof technoloy. However in
its view, theright holdersoftendid not disclosetherequredinformation in aclearand
succinctmannerwhich directly affectednot only the qudity of patens, but alsothe
disseminabn andtrander of technology. Further,it consideedthatpatent trolls andpaent
thickets which hadbeena strategysteadilyusedby right holdes, aso affecteda seamless
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trarsfer of technobgy. Thereforethe Delegaton suggetedtha the doaumentfurther
examinehow the patentsystemcould bette contributeto a seamésstransferof technologyin
orderto narrowthatgap. The Delegatiam furtherrecommendedthata specal studybe
undatakenasto how the patentsydemmight be dedt with in a posiive wayto allow transer
of technology, in particular,in theareasof climatechangefood security and othercomplex
topics As otherdelegationdiadpointedout, the Delegaion notedthattheissueof trander of
technologywhich wasa crosscuttingissuein WIPO, was at the center of the Developnent
Agenda. The Delegationsupportedhe creation of an indepexdent commissionthatwould
examinetheissueof transferof techrologyin greaer detail andsuggestimplementable
recommeadations.

180. TheDelegaton of Chile statedthattransferof technobgy wasa criti cal issue sinceit
wasa sourceof innovationthatallowedathird party to makeuseof the existing technology
and to furtherdevelopnewsolutionsastheresut of theknowledgegainedthroud the
trarsfer of technobgy. Fromthatstandmint, the Delegation apprecidedthe documenthat
setoutthevariousdimensiongelating to transferof technology. The Delegaion recallel that
theincorparation of the issueof technologytransferinto the agendawasconsistentvith the
first strategicobjecive of WIPO andwith Recomnendaton No. 8 and ClusterC of the
DevelopmenAgenda. As theissuewasa matte of greatrelevanceto all MemberStates, the
Delegationstatedthatthe preliminarystudy shoutl remain openfor comments.

181. TheDelegaton of Pakistamotedthatthe preliminary study could provide aneffective
basisfor future deliberationof theissuein the Commitee The Delegation believedthatthe
crux of theissueat handhadbeenhandledunderparagraph56 of docunentSCP/14/4where
it wassaidthatevenif patentprotectionwasnotanobstade to thetransfa of technolog, that
did not neessariy meanthatthe currentpatent systemfully contributedto the promotionof
trarsfer of technobgy. In its view, thosetwo assumptnscould bethe starting point for
future discussionsandthe Delegationsuggestd furtherelaboraton by the Secretarat.
Further,the Delegationwasof theopinionthatthe prdiminary studydid not discusshekey
questionf wheherthe patentsystemwas functioning effectively andefficienty, and
whetherthe patentsygsemcouldimprovetransfe of technobgy. Accordingto the
Delegationprovisionof any answersor suggestioson how the paentsystemcouldbeter
contributeto technologytransferandnarrowthetechnologeal capady gap would addvalue
to the preliminarystudy. The Delegatia furthernoted thatthe preiminary studyshouldhave
acknowledge andanal/zedthe constrains by developing countries to usethetools for
technologytransfer,includingvoluntary andconmmercal licenses, and referredto
paragraphsl4, 18 and30 of thedocument Finally, the Delegaton suggestedhat: (i) a
revisedversionof the preliminarystudyshouldidenify constrantsandadveseimplications
of patentson transferof technolay within WIPQO'’s framework; (ii) inthelight of an
enhancedunderstanthg of theadversamplications of paentson transferof technology,
developingcountriescouldidentify a planof action to addressthe major challengeswhich
included policy changestechnicalassisance jinformaion exdhangenorm-seting, etc.,
coveringdomesic ard internationalactions; (iii) in orderto developathorough
undeastandirg of theissuwe, thefollowing sessiorof the SCPcouldinvite variousUN
agenciessud asUNCTAD, WHO andUNIDO, to makepresenationson the pastand
presentwork ontechnologytransfer; and(iv) an indepadentparel of expets couldbe
establishedto dealwith the quegion of technobgy transferand paents.

182. TheDelegaton of Bulgariadisageedwith manywho believedtha the patentsystem
wasanobstaclego trander of technology. The Delegaton notel thatwhile it might bean
obstacle patents played,in fact,aminorrole in transferof technolay. It stated thata
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licensingagreenentinvolving goodwill and awishfrom the sideof both transfeor and
transfereewasalwaysa success The Delegdion consideedthat WIPO could devisewaysin
facilitatingtransferof technologyandremovingobstales by providing relevantinformation
to consentingpartieswho wishedto transfertechnobgy. As exanples,the Delegationnoted
thelBM datdase,which indicatedtechnobgiesthatwere realy for licenshg, andthe German
Patent Law thatprovidedfor specialreducton of feesfor conpanieswho filed patent
applicationsand indicatedthattheywerereadyto licensethar technobgy. Ontheother
hand, the Delegaton did not believethat WIPO could, by shapirg the paientsystem,
overcometheissueof the goodwill of the partiesinvolvedin the processf transer of
technology. The Delegationconsideredhatoneimportantelementwhich was missingin the
document wasstatstics. While, for manyyears,statistics on transferof technobgy hadbeen
discused,the Delegationobservedthat there were very few countiestha hadprovided
official statistcsin thepag, for example somereportsin the United Stakesof America, the
reguar publicaion of NationalCenterfor Intellectual Propertyin Franceand statisticson
technologytransferandon intangibletransferpulishel everytwo yeasin Germany. In its
view, thatwasa matterwhich shouldbereguldaedat the nationalleveland WIPO could
provide advice on statisticscomprisng intellectud propertyrightsandhow to oblige
companiedo reporton transferof tecmology. The Delegation wasof theopinionthatsuch
statisticswould showwherethe obstaclesvere and would allow devebpingcountriesto
analyzethdr own situation. The Delegationfurther notedthat, often, the stdistical dataon
trarsfer of technobgy includedroyaltiesfor copyright, andstressedhe needto separateuch
information from patents.As regard oneof therecommendaions of the Codeof Conduct
thatdeveloping countriesshouldestablisha licensingregimefor transfe of technologyand
eachtechnobgytransactiorshouldberecordedit the nationallevel,athoughthe Delegation
felt positiveaboutthe abandonmentf sucharecomnendaton in gereral,it however
consideredhatinformationfor statisticalpurposeshout beintegratel into the national
systemto providereliabledatafor furtheranalysis Onthequestonasto whetheracountry,
not a privateenterpri®, couldbeanobstade to transferof technology,the Delegationnoted
that,despitesomeexamplesn the past,suchasthe Coordinaing Comnitteefor Multilateral
Export Controls (CoConj), no such obgaclk existedin thefree-tradeworld. The Delegation
concludedthatWIPO could beafacilitator by providing toolsandmeansto evduatethe flow
of technolog, to identify obstaclesandto eventually find remediesto thoseobstacles.

183. TheDelegaton of Senegahssociatedtsdf with the staement madeby the Delegdion
of Angolaon belalf of the African Groyp. With regardto the definition of theterm*“transer
of technolog”, the Delegationsuggesed thatthe docunentpropely define thatterm,asthat
would bethebasisfor definingthe scopeof theissue. The Delegaton soughtclarificationas
to whether, with duerespecto theflexibilitiesin theinterndiond paentlaw, therewasa
possibility of having rulesof procedurevhich would facilitate transferof technology,make it
moreefficientandeffectiveandrenderit moreresponsiveo key devdoping needs. Further,
the Delegationsuggededthatthe Committee considercasesof transferof technologywhich
had leadto theresolutionof a public policy issue thusillustratng experencesrom the past.
The Delegation concludedy stresingtheimportanceof having anoverview of the problem
and its baclgroundin orderto havea clearideaaboutfutureactonsin reachingthe goalswith
respecto transferof technology.

184. TheDelegaton of the Bolivarian Republic of Venezueh stated thatthe questionof
patentsshoud not be consideredn termsof business.The Delegation wasof the view that
tradtional knowledge energyandotherfaces alsonealedto be consderedand, therebre,
the bestway to regulatetransferof technologyshouldbe examined In addiion, it notedthat
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guestiongo beanalizedwerehow transfe of technobgy could be madeeffective andhow it
could bebrouwghtin line with ethicsandmorality.

185. TheDelegaton of Germanysupporédthe staementmadeby the Delegaion of
Bulgaria. It agreedwith theanalysisprovidedin paragraph$3,56 and57 of the preliminary
studytha the IP systemper se wasnotto be considered barrie to technologytranser. The
Delegationalsosupportedheideaof collecting morefactual eviden@ on possble bariersto
technola@y transferwhich mightwell lie outside IP. It considerd thatWIPO shouldplay a
leadingrole in exploring how to facilitatetechnobgy transfer.

186. TheDelegaton of El Salvador,supportirg the Delegation of Guaemada, statedthat the
Commiteeshoulddevelopmodalitiesfor transferof technology. Noting theimportanceof
theissuefor devebpingcountriesjt also supportedsomefurtherideassuggetedby the
Delegation®of Egyptandindonesia.

187. TheDelegaton of Algeriaalignd itself with the staement made by the Delegationof
Angolaon behalfof the African Group. The Delegaton was of theview thatthe preliminary
study did not sufficiently focuson how the paentsysem could facili tatetransferof
technology.Moreover,looking at theflexibil itiesallowedunde internaiond law, it
consideredhatthe preliminarystudydid not addresshe hindranceswhich countriesvere
facingin orderto usethaoseflexibilities. TheDelegaion wasof theopinion thatthe current
work in WIPQO, specificallythe proposalkoncernirg the project on transfa of technoloy
presentedy like-mindedcountries shouldbetakeninto account. It also suggstedthata
revisedversionof the preliminarystudyreflectexperiencesin transfea of technologyin
developingcountries.

188. TheDelegaton of Switzerlandstressedheimportanceof focusing on transferof
technologyandits links with patentan the Committee. In tha connetion, the Delegation
supportedthe posiion stated,andthe proposalsnade by the Delegaton of Bulgariaasaway
to moveforwardonthe subjectof trander of tecmology.

189. TheRepresatativeof GRUR statedtha the prdiminary studywascomprehensivand
toucheduponall importantfactorswhich wererelevantfor the political, economic,socialand
legalquestionsarising in the contextof transferof technobgy policy on anationaland
intemationd scale,andhadno doubtthattherole of paentprotecion wasclealy definedin
thatregard. He furthernotedthatthe docunentwasup-to-dat andcomprehensiven respect
of themostrecentdevelgpmentsconcerning topicsranking high onthe agendaof world
leaderspnamely,the Copenhageonferenceon climatechange.The Representativeraised
the questionof why the questionof IPRsrelated to greenhousetechnobgy on the transferof
technologyhaddisappeareftom theagendaof tha Confereme andsuggeste thatWIPO
study thosedevelopmentsReferringto the strongengayementof the Director Gereral
demondratedin his openng repat atthe previoussesson of the WIPO Assemliies, the
Representate wasof the view thatthatfield of technoloy wasparticularly fit for adetailed
scrutiny andfurtherstudy, contraryto whathadbeensad by the Delegation of Egypt. The
Representate, however pointedout thattheimportantrole of the PCTwasmissingfrom the
documant. Accordingto thepreambleof the PCT,asit hadbeenreferral to in previous
meetingf the Working Groupunderthe PCT,therewasa clear referene on the obligation
unde the PCTlegalframework to directthe PCTtowards makingthelegd sysemsof
developingcountriesmoreefficient, by providing easily acessble information on the
availability of technologicakolutionsapplicableto therr special needsandby facilitating
accesdo theeverexpandingzolumeof moderntechnology. In the Represerative’s view,
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thiswasa transferof technologyaspecthatwasclearly providedin the preanble of the PCT,
and hesuggestdthata chapteron the role of the PCT andits contribuion to theinternaional
trarsfer of technobgy beaddedpor aspecal study onthatmater be mandaed.

190. TheRepresatativeof ALIFAR, referringto paragraph52 of thedoament,notedthat
while thedocumentanalyedtherelationshipbetwea patentsandtransferof technologyin
reality, thefeedbacldid not alwaystakeplacein thatmanner. Sheconsideedthatthere
shouldbeanexchangef knowledgeandreseach resuls amongresearhbers,as the purpose
of the patentsystemwasto facilitate transferof technologyand exchangeof views The
Representate notedthat the disseminatin of informaton aboutinventionsaso hadan
importantrole to playin the effectivenes®f transfe of technology, particularly in certain
technologicabreassuchaspharmaceutals. The Representative explained thatin thatfield,
patentrightswereusedfor exclusivity in themarket. The Represerativetherdore suggested
thatsomeinitiativesthatwould point out thelocation of andthe needfor suchtranser of
information andtechnolayy be started. In herview, quite often,thedissenmnation of paent
informaion wasneither clearnor complee, andnot all offices sufficiently respeatdthe
requremert for clearandsufficientdisdosureof invenionssothata personskilledin the art
could carryoutthedevelopmentbf thoseinvenions. Wherepatens conferredexclusive
rights in thosecasesthe requirementsverenot fully met in temms of thetransfe of
technology Moreover,the Repregntatve expressethewishto receve informationin the
areaof pharmaceutal productshatweredevdopedwithoutthe permissiorof the patent
holder, butweredevelogdunderinternationalquality andsafey standirdsresultingin
violationof the patent but nota courterfeit medcine Shefelt thatthe confusionbetweenthe
two led nationalsystemsin somecountries, including somecountresin Latin America,to
preventtheimportationof certainmaterids requred for the manufacture of legitimatedrugs.
The Repreentatve stresedtheimportane of finding the bestway for the patent systemto
effectively promotetransferof technologyandreduceasymmaetiesin thetechnologcal
capaitiesof variouscountries Shewasof theview thatthe Committee’sdiscussionshould
be furtherdevebpedin thatregard.

191. TheRepresatativeof TWN statedtha technologytransferin the contextof patentsvas
particularly relevantto the conductof industial developnentof devdoping countries,and
patentshadreceivedrenewedattentionin the context of public hedth, climate changeand
food security. Alongthehistoryof interndional deliberatonson patens and transferof
technologyduring thelast50 years the Representtve referredto areportentited “The Role
of the Patem Systemin the Transferof Technologyto Devdoping Countres” prepaedjointly
by WIPO, the United NationsDepartmenbf Economt andSocid Aff airs(UNDESA) and
UNCTAD in 1975. the Representativexplanedthatthatpublicaion hadestdlishedsome
of the basiclegalprincipleson intermationaltechnologytransferwhich essatially hadbeen
capturel in manymultilateralconventionr treaties,and quotedArti cle 144, paragraph? of
the Law of the SeaConvention which castedan obligaion ontheauthorty estdlishedunder
the Convertion to carty out programsfor thetranser of tedinologyto enterprisesn
developingcountrieswith regardto activitiesin thearea, includinginter alia facilitating
enterprisenf devebping countriesto accesgherelevanttechnobgiesunderfair and
reasonabléermsandconditions The Representate furthernotedthatthe UNCTAD
Compendum of InternationalArrangement®n TechnologyTransfe listedtecmology
trarsfer provisionsin 28 multilateralagreenents,indudingthe TRIPSAgreement. The
Representate, howeverconsideredhatthere waslittle movemaent to translae suchlegal
obligationsinto practice. Oneof therecentstudies published by the ICTSD showedhat, out
of 292 prograns reportedby developectountresundertheobligaion underArticle 66.2of
the TRIPSAgreementonly 54 programs,thatwas roughlyaround22% of the progams met
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thetargetingLDCs andWTO membewith the programor policy thatencouragedechnology
transfer. The Repesentativavasof theview thattheonly changesincel975wasthemore
relentless expansionof the scopeof patentprotecion andcarvingup of the s&eguad,
including toolsfor technologytransfer, throughthe TRIPSAgreenent bilateraland
plurilateraltreaties andotheragreementsHe believed thatthe TRIPS Agreement hadtaken
away oneof themod importanttools of technologytransfe by recognizng theright to import
as theexclusiveright of the patentholder,andthatdevebping countieswere left with only
limited optionsfor venturingtechnologytransfa which includedconpulsorylicensingon
localworking. The Represntativeexpressedhe opinion tha the preliminary studyfell short
of giving a clearpictureonthecurrert stateof play with regardto technologytrander. He
suggesedarevision of the preliminarystudyby including thefollowing: (i) asummay of
the history of internationaldeliberationswith regardto techndogy transfer,especiallythe
maja findings of the WIPO co-authoredreporton technologytransfer; (ii) inclusionof a
robust analysisof technologytransferandits implicaionsfor developnent, preciselyatthe
beginningof the study ratherthanasa lastchapte, providingall therelevantstatisticsto
developa correctunderstandingegardingnternaional technobgy transfer; (iii) analsisof
theadversempactof patentson transferof technology; (iv) an overview of thelicensing
provisionswhich might adversey} affectthefurthertransfe of technobgy or diffusionof
technologyin developingcountries and(v) anaralysisof theinternaional legalobligaions
on transferof technology.

192. TheDelegaton of Thailandstresgdtheimportane of technologytransfe in relaion to
theindudrial developmentof countries The Delegaion, supportng the staementmadeby
theDelegationof Bulgaria,requestedhe Secetaiat to elaboratestatistics on thetrendof
technologytransferin orderto graspthe realimpact of paent on technology trade

193. TheDelegaton of the DominicanRepubic stressedheimportanceof transer of
technologyasit wasatool which supportée advancing technologica knowledge and
endorsedthe promotionof transferof knowledgeandtechnologyin orde to meet
developmentgoak.

194. TheRepresatativeof FSFEuropeagreedwith the staementmadeby the Delegation of
Spain on behaf of the EuropeariJnion andits 27 MemberStaesthatefforts to transfer
technologymustbe complementedby the capady of theredpient to absorbktha technology.
He alsoconcurredwith the EuropeariJnion andits 27 Membe States thatbusiressesand
individualswould havea centralrole to playin increasng theflow of knowledgearoundthe
world. He believed thatbusnessesandindividuals which formedthe globalfree softwae
developmentcommunity providedanexamplewhich shout be studied in moredepth. As for
topicswhich werenot addresedin the present preliminarystudyin detal, heconsideredhat
thetwo waysto obtainnewtechnolagy descrbedin paagraphl9 of thedocumenshouldbe
complemenedby athird possbility, i.e., to devebp anewtechnologyin cooperatiorwith
others, which hadthe advantage¢hatsoonall participantsin the processvould haveanequal
levelof expertse. The Repreentativeagreedwith the views of those deleggationswhich
consideredhe patentsystemasonly onetool amang othersavaiableto enmuragetechnology
trarsfer. He explanedthat,in thefield of free software,aso knownasopensource recent
studiesdemongtatedthatthe processf devdoping andadapting software helpeduses to
maketechnolay truly their own. Theybecane creatorsof knowledgeratherthanmerdy
passiveconsumer®f proprietarytechnobgies. He expressetheview that asmanyfree
softwareprojectsweredevelopedn openandcollabordive processs, thatincreagdthe
absarptive capacity asdiscusedin paragrgh 42 of thedocunent. He enmphasizedhat,as
describedin the FLOSSimpactreportpreparedy the United Nations UniversityMERIT
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Institutein 20070on behalfof the Europea Commission,free softwareworkswere afree of
charge, high quality trainingenvironmentandtha devdopersbeneftedfrom atype of
informd apprenticeshipwhich wasin effect aform of tednologytransferbeweenthos who
paid for formaltrainingandthosewho did or could not. In his view, knowledgeflew from
big companiedo smallonesandfrom rich countriesto poorerones,andasthenecessary
skills spreadpusinessctivity increasd. He consideed thatthe earningcapacty of
participatingdevelopergrew demongrably evenwithoutan explicit investnentin formal
training andreferredto paragraph22 of the docunentthatgavebrief consderationto
technologiesiot coveredby patents Sinae the Representave believedtha thos points
highlightedtheimportanceandthe potental of innovatve appro@hesto put paentsand
copyrightinto the serviceof social andemnormic developnent,heencouragd the Committee
to considertheenalling effectof thoseapproabesin moredepth.

195. TheDelegaton of Malaysa notedthat asstaedby the Delegation of India, insufficient
and ambigwusdisclosue of patentednvenionsweredeterentto the succesof transer of
technology. Furthermorethe Delegationsupporéedthe suggstion madeby the Delegationof
Algeriatha WIPO playedakeyrole in removing obstales soasto make transferof
technologysuccasiul. In that context,the Delegationwasof theviewtha tranger of
technologyshouldalsoincludethe preciseprocesseandproductsfor the benefitsof the
transferees. Referringto paragraph7 of thedocument,the Delegaion wasof the opinion
thatthe elementbf intellectualas®t managiementon the pat of thetransfereavould playan
importantrole in ensuringsucces®f thetransfa of technobgy. Thereforg beaimngin mind
thattechnobgy transferwaseverevolving,the Delegation suggeted theinclusionof
intelectual assemanagemernn thediscussiorat the Committee

() Opposition Systems
196. Discussons werebasdondocumeét SCP14/5.

197. TheDelegaton of Spain,speakingon behaf of the European Union andits 27 Member
States,noted thatoppositionprocedure ensuré paentqudity andconsttuted arapid,easy
and economcal mechanismby which third parties might challengethe grantof a patent. It
furthernotedthatthe preliminarystudy offered a geneal overview of the various oppostion
systemswhich wereincludedin currentpatentgrantng proceduresandwereprovided
althoughnot specificall referredto, in theinterndional applicabk legislation. This geneal
overviewwascomplemenéedwith referenesto regultionsandpractices,bothnationaland
regional,providing concreteexamplef oppositon procedurs. Findly, the Delegation
pointedouttheinclusionof issueselatedto othe proceduresn thedocunent,whichwere
not exadly oppositon proceduresbut enaled theintervention of third pariesin the patent
processingthuscontributing to improvethe qualty of grantedpaent. The Delegation
welcomedmoredetailson suchprocedurs, including wheherthe applicantwasertitled to
commaent onthird partyobservations.The Europea Union and its 27 MemberStates
recognizeé therole thatthe oppositionprocedurehad to play whenit cameto increasethe
credibility of grantdpatents. In spiteof thelack of aninternatonaltreatyspeifically
dealing with theregulationof oppositionprocelures,consderingwhathad beensetforth on
proceduralmateersin generain the TRIPSAgreenentand the Patet Law Treaty(PLT), the
Delegationpointed outthatMemberStages,in theregulaion of their procedurs for granting
patents,should attemptto designall proceduresin afair andequtable manne in orderto
avoid anyexcessvely complicatedorocedure®r procedurs causing unjustifieddelaysas
regadsthe grantof patents.Moreover,the EuropenUnion andits 27 Membe States
highlightedthatthe PCT Working Groupatits secondsesson heldin May 2009,had
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exploredthe possbility of introducingthird party observéionsin the Paterhn Coopeation
Treay (PCT) system. The Delegationexpresse its willingnesgo preseve the freedomof
MemberStateswhetheror not to includean oppostion mechansmin ther national
legislation. The Delegationexpresseds commitmentto paricipating actively and
constructivelyin the dehkatein orderto contributetowardsfulfi lli ng the Committee’s
objectives.

198. TheDelegaton of Francestatedthattherewasno oppositon systemfor patentan
Frarce While athird partyobservatiorsysemhadbeenimplementedin its country, the
Delegationobsenredthatit hadnotyetbeenwidely used. Given theinterestin opposition
systemsandin improving thevalidity of paents, the Delegaion apprecatal theinclusionof
statisticsin different MemberStatesaswell asa betier understandig of the efficiencyof the
third partyobservabn systemsn orderto incorporae them into the PCT Guidelines.

199. TheDelegaton of Japamotedthat,sincetherewassomeinaccuray in the desciption
concerningits domesic system,includingthe yearwhenthe pre-grantoppositon systemwas
replacedby the postgrantoppositionsysem, it would submitsuggestnsfor modificaions
in writing to the Secetariat.

200. TheDelegaton of Brazil notedthat,asregardgparagraph39, thedecisionof the
President of the Nationallnstituteof Industrial Propertyof Brazl couldbechallengedn
court, althoughit wasfinal attheadministraion level.

201. TheDelegaton of the United Kingdomassocatdl itself with the statementmadeby the
Delegationof Span on behalfof the EuropeanUnion andits 27 Member States. The
Delegatiorexplainedthatthe United Kingdomhad no oppositon systen, butit waspossible
for anyoneto applyfor revocationof a paent. Quastudicia inter partes proceeding, which
were conductedy a seniorofficial, werevery similar to postgrant oppostion proceedings,
but without anytime limit onwhenthe proceedngsmight start Thoseprocesdingshadall
theadvantagsetha werelistedin paragaph19 of documet SCP14/5: theywere relatively
quick, chea, opento anyparty,andutilizedthetechntal knowledgeandexperienceof
examines. Accordingto theexperiencef the Delegaion, arevocaton sysemwastheroute
morecommonlyusedwhena partywishedto makea pre-empt of strike agansta patent
before it was usedagainsthim. Thus,it obsevedthatrevocaion in the United Kingdom
courtsoccurredmoreoftenwhena party hadbeen suel for infringementand argued asa
defense tha the paentwasinvalid.

202. TheDelegaton of El Salvadorsoughtclarificaion asto the mechanismsf oppostion
systemsandoppositionproceduresn civil law countries,andsoughtanysuggestiorby the
Secretaiat asto how the experience®f MemberStatescould bestcontributeto movingthe
isste forward.

203. TheDelegaton of Guatemalanotedthatthe paentsystemhad to be agile andreliable.
The Delegation statedthatobservationsor oppositon systensallowedthird partiesto offer
their opinionsandwould allow for improvenent in findingrelevantprior art, which
benefitedthe processuy reducingdelays and allowing a highervalidity of grantedpatents,
althoughthe numberof caseavererelativelysmdl in manycounties. The Delegationwasof
theview thatthethird partyobservationsystemcouldbe furtherdiscussean the SCP, and
wonderedvhetherthethird partyobservéion sysemcould beincorporatd in the seach
projectsmentonel in documentSCP/143.
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204. In responseo the questiorraisedby the Delegaton of El Sdvadorasto whether
delegationscould sendcommentsabout their own legislaion, the Char noted that, giventhat
thedocumentwould probablybe modified, thereviseddocumet could alsoinclude
submissiongrom otherMemberStates The Char suggestd thatthedocunentbekeptopen
so thatanydelegation wishingto submit their commens could do sowithin areasonable
period of time. TheChairexpressedheinterest of havingcomparaive information.

205. TheRepresatativeof the EPO associatd hersel with the statenentmadeby the
Delegationof Span on behalfof the European Union andits 27 Member States. The EPO
wasof the opinion that the opposition procedureplayedan important role asan additional
layerof reviewto furtherensurehequalty of paents Furthermorewith regad to the
relaed mechanismaimingat takinginto accountthe wider knowledye of the generalpublic,
the Represerdtive encouragedhe suomissionof observabnsby third pariesduring the
examindion phase.As providedfor in Article 115 of the EPCandas outlinedin
paragraph112of documentSCP/14/5,n herview, suchadditionalinformation would
certainly provideassstanceto furtherenhanag the quality of grantel patents. Concerning
theframeworkof relatedmechanisrma of oppositon procelure,the Representtve referredto
thecentrallimitaion andrevocationprocedureintroducedn Article 105aof the EPC2000,
which enabledhe proprietorof a grantedEuropea patent to request the limitaton or
revacationof the Europearpatentin acentalized procelurebeforethe EPO. The
Representate explainedthatsucha cental limitaion andrevocdion procedurehadbee
introducedn the EPC with aview to achieving furtherregional harnonizaion in the patent
field.

206. TheDelegaton of India statedthat,in relaion to paragrapt20 of thedocumentthe
groundsfor pre-gran oppositionunder the Indianlaw included insufficient disclosureof the
inventionin the patentdocumentandinsufficient disclosureof the sourceand origin of
biologicalmateral wheretheinventionwasrelatedto suchbiological maerial. Further,the
Delegationrequestedorrectionswhich it would submt in writing, in paragraph45
concerningthe groundsfor opposition underthe Indianlaw and in paragrgoh 50 concerning
the possibility of appeako the AppellateBoard. As regardsthelatter, the Delegation
explained thatonly postgrantoppositioncouldbe appeatdto the Appdlate Board,while the
appealof pre-grantoppasition fell underanotheljurisdicion.

207. TheRepresatativeof KEI staedthatthe SCPshouldconductstudieson the costsof
resolvingdisputesover patentvalidity, both throughlitigaion before a cout, or through

pre- or postgrant oppositionproceetdhgs. In hisview, the costof resolvingdisputesover
patentvalidity wasanoftenoverlookedssue andthe SCPwould bendit from amuchdeeper
undestandirg of whatthose costswere and how they differed from countryto country. The
Representate furthernotedthatthe SCP shouldalsoexamine newwaysto shareinformation
obtaned in variousproceedingshatexamned the validity of paent,suchasa databas of
judicial and nonjudicial oppositionproceedngsin the area of paents.

208. TheRepresatativeof FSFEuropeobservedhatthosejurisdicionswhich allowed the
patentingof satwarefrequentlyreceivedpaientapplications relating to technolayy in which
substantialprior artalreadyexisted. He notedthattoo oftenpaents weregrantedon such
inventions, for example,in November2009,the United StaesPaentand Tradenaik Office
had granteda patenton a procedurdo tenporarily grantnormd conputeruses
administrativerights. In hisview, suchtechnology hadbee in the UNIX systemsince1980,
and it formedanintegralpartof Linux andtheMac OS X opeating system Anothersuch
examplewasa patenton oneclick orderngwhich hadbeen grantedto the online bookseller
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Amazonin 1999. lllustratingthe fundamersl difficul ties of graning patentsin sucha
complex anddynamicfield assoftware the Representaitve pointedout thatsuchincidentshad
negativelyaffectedall concernedasa monopolyright hadbeen grantedwhereit shouldnot
have beenandasa consequencehe paentholder,licenseeandthird parieswould have
lessfaith in the quality andreliability of patensin thefuture. The Representtive felt that,
mostimportanty, numerougartieswho hadbasedheir busines@aroundthosetechnologes
would be negatively affected. He thereforestaedthatit wascrucid tha third partieswere
given aneasy meando stay informedaboutrecentpatent applicaionsandtha there was a
well-defined low-cost procesdor third pariesto submitinformaion which might affectthe
grart of apatent. The Representativeonsideredhat,to be effedive, sud processhouldbe
availablealsoto groupswith few financialor legal resoures. He constderedit highly
benefidal for WIPO to developor updateguidelineson the paricipation of third patiesin the
patentgranting processandsuggestethatsuchguidancecould form partof the
Organization’dechnicalassistanceffortswhich werekeyto raising patent quality aroundthe
world.

209. TheRepresatativeof ALIFAR stressedheimportanceof introducinga mechanis in
thelegidation thatallowedthird partiesto submitinformaiton to revoke patentswhenthey
shouldnot havebeengranted. Sheobservedtha suchpatentslimited compeition andthe
rights of third pariesto use theinvention. The Representaive notal thatthe expensivecost
of revokingpatens thatshouldnot havebeengrantedshouldbe takeninto account.

210. TheRepresentativeof TWN notedthatthe oppositbn systemwasan important
flexibility availablein the patentsystem. He staedthatpatent effectively opeaatedata
monopoly rateandthereforeutmostcareshouldbe takenbefore grantng any monopoly
which might createparticularpublic policy coneerns. In his view, from anopeaationalande,
patentopposition systemsprovideda chancefor public scrutny of patent appicationsand
complemenedthe scrutinyof patentoffices which oftensufferedfrom financal and/or
humanresourceconstraints.The experiencef India duringthelastfive yearsshowedhat
manylife-savingdrugshadbeenableto beintroducel in the marke throughpre-grant
oppaosition. TheRepresentativebservedhatthe preliminary study shauld provideclearand
exhaustiveinformaton regardirg how mary WIPO Membe States’ paentlaws provided
pre-grantoppositon andhow manyprovided postgrantoppostion or someimesboth.
Similar informationwith regardto regionalpatent officesshouldalso be provided. The
Representate criticizedthedesriptionsin paragraphsl6, 22, 23 etc.which, in hisview,
were subjecive andwithoutempiricaldata He also notedthatthe preliminary studydid not
provide clear datg suchasthe numberof accetedandrejected oppositonsin variouspatent
offices (althoughit providedthe percentge of oppostionsinstead of the nunber of
oppaositions),breakup of oppositionfoundin varioustechnologyareas sud asin the
pharmaceutal, electrical, mechantal, softwarerelatedand biotechnobgcal fields. He
furthernotedthatthe preliminarystudy alsoneeded to providean analysisof the positiverole
playedby oppositon sydemsin mary counties includingJapan.

Agendaltem 8: Work ProgramandFutureWork of the Standhg Commitee on the Law of
Patents (SCP)

211. Following aproposl by the Chair,the Committeeagresdto carry on discusions
at its nextsessioron thebasisof theagendaof its fourteenthsession.ltem 7(b) of that
agerdawill includethe study by externalexpers on exclusions,exaeptionsand
limitations,aswell asthe proposaby the Delegation of Brazi on exceptionsand
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limitationsto patentrightscontainedn documat SCP/14/7.Membe Statesmay
submit proposalson thework of the Committeeprior to its next sesson.

212. Thelntermational Bureauinformedthe SCP thatits fifteent sessionwastentatively
scheduledto be held from Octoberl1to 15,2010,in Geneva

Agendaltem 9: Summay by the Chair

213. TheChar introducel the Summaryby the Char (documat SCPA14/9)with some
modfications.

214. TheDelegatonsof Egypt andFrarce proposedomefurthermodificaionsto thetext of
document SCP/14/9.

215. TheDelegaton of the Plurinational Stateof Bolivia requestedhat, with respecto
document SCP/14/INF/2the externalgroup of expertsbeinformedaboutanerrorin
paragraph4(b)(ii) referringto “highe life form”. In hisview, it shouldread*l ife forms”, as
containedin paragaph(a).

216. TheRevisedSummay by the Chair(doaumentSCP/149 Rev.)was notedand
agreed.

217. The SCPfurthernotedthatthe official record of the sessiorwould be containedn the
repat of thesession.Thereportwould reflect all theinterventionsmadeduringthe meding,
and would beadoptedn accordancevith the procaelureagreed by the SCPat its

fourth sessiorn{seedocumentSCP/4/6,pararaph11), which providedfor the membes of the
SCPto commentonthedraftrepat madeavailable onthe SCPElectronic Forum. The
Committeewould thenbeinvited to adt thedraft report includingthe commentseceived,
at its following session.

Agendaltem 10: Closingof the Session

218. TheChar closedtheses®n.

219. In accordance with the procedure
previously adopted by the Committee (see
paragraph 217 above), Committee members
and observers are invited to comment on this
draft report, which is being made available on
the SCP Electronic Forum. The Committee
will beinvited to adopt the report at its next
session.

[Annexfollows]
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Khalid AL-HAZME, PatentExaminer King Abdul-Aziz City for Scienceand Technolay
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InésGabrielaFASTAME (Ms.), First Secréary, PermanentMission,Geneva
<ines.fagame@tes.itu.int>
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Tanya DUTHIE (Ms.), AssistantDirector, Internatonal Policy, IP Australa, Phillip ACT

AUTRICHE/AUSTRIA

InesKAINZ (Mrs)), NationalExpert, Austrian PaentOffice, Vienna

GeorgZEHETNER, CounsellorPermaentMission, Geneva
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ZakharNAUMOV, First SecretaryPermaneniission,Geneva
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LaurentGABERELL, DelegadoMisiéon Permaente Ginebra
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Irmalsak DUGELJ (Mrs.), PatentExpert Institute for Intellectual Propery, Saajevo
<irma_isak@yahoo.com>
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Julio CésatMOREIRA, TechnicalAssistant,PaentDirectorae, National Institute of
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ClaudiaYUKARI ASARU (Ms.), ForeignTradeAnalyst, Ministry of Devebpment,Industry
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Foundation(FIOCRUZ), Ministry of Healh, Rio de Janeio
<roberto.res@pec.iocruz.br

Luis CarlosLIMA , Coordinator,Anuisa

GustavoWYPYCU, Permaneniission,Genea

Erika BRAGA JUSTO(Ms.), PermanenMission, Geneva

BULGARIE/BULGARIA

Vladimir YOSSIROV, Advisor, PermaentMission, Geneva

BURKINA FASO

Sibdou Mireille SOUGOURI KABORE (Mme), attaché, Missionpermaneng,
Geneve<shireille@yahoo.fr>
BURUNDI

Alain Aimé NY AMITWE, First Counsdbr, PermaentMission, Geneva
<mission.burundi@blueim.ch>
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NGETH Vibol, Director,Departmentf IndustrialProperty,Ministry of Industry Minesand
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<nvibol@yahoo.com>
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<bikotonje@yahoo.f
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Maximiliano SANTA CRUZ, Director Geneal, National Institute of Industial Property
(INAPI), Ministry of Economy,Santiago

<santacruz@inagpsl>

MarcelaPAIVA VELIZ (Miss), LegalAdvisor,Ministry of Foregn Affairs, Sartiago

Felipe LOPEANDIA, Coungllor, Permanat Mission, Geneva

CHINE/CHINA

DONG Cherg (Mrs.), Director,Division I, Legal Affairs Department StateIntellectual
PropertyOffice (SIPO), Beijing
<dongzheng@spo.gov.cr

HU Angi (Mrs.), Official, Division |, Legd Aff airs Departnent, Stae Intellectual Propety

Office (SIPO) Beijing
<huangqgi@sipo.gv.cn>

CHYPRE/CYPRUS

ChristinaTSENTA (Mrs.), AdministrativeAttaché Pemanent Misson, Geneva
<ctsenta@gesicency.gov.cy>

COLOMBIE/COLOMBIA

GedeonJARAMILO, Minister CounsellorPamanentMission,Genea

David ArmandoBACCA CAMPILLO, PamanentMission, Geneva
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Stardardizaion andQuality Control (COSQC),Baghdad

HussinA. ALI, GeneralManager,TechncalandAdministraive Savices,Central
Organizatiorfor StandadizationandQudity Control (COSQC) Baghdad

YassinDAHAM, Third SecretaryPermaneniMission,Geneva
<yassin_hyat@yahoo.om>
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<rsdazar@mpi.gob.mx>

JoséLOPEZDE LEON, SecondSecretaryPermanat Mission, Geneva

MYANMAR

Thet Tha HAN YEE (Miss), DeputyDirector, IP Secton, Ministry of Saenae and
Tednology, Yangon

<most22 @myanmar.com.mm>

Khin Thidar AYE (Miss), First Secretay, PermanentMission,Geneva

NIGERIA/NIGERIA

OsitadinmaANAEDU, Minister, PermanenMission, Geneva
G. BUBA, Coursellor,PermanenMission,Geneva

Beatice IKEKU-THOMAS (Mrs.), First Secretay, Pamanent Mission, Genera

NORVEGE/NORWAY

MagnusHauge GREAKER, Legal Advisor, Legislaion Departrrent, Mini stry of Justiceand
thePolice,Oslo
<magnus.greaker@jd.depxo

Josiein SANDVIK, SeniorLegalAdvisor, Legal and Internatonal Affairs, Norwegian
Industrial PropertyOffice, Oslo

<jsa@patetstyret.no>

Ulrikke ASBALL (Ms.), Acting Head,PatentDepartnentlegd Secton, Norwedgan
Industrial PropertyOffice, Oslo

<uas@ptentstyret.n>

OMAN

FatimaAL-GHAZALI (Mrs.), Minister, Permanat Mission, Geneva
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OUGANDA/UGANDA

Benjamin Wako MUKA BIRE, SecondSecreary, PermaentMission,Geneva
<berjaminwako@yaoocom>
PAKISTAN

AhsanNABEEL, Third SecretaryPermaneniMission Geneva

PANAM A

Luz Celeste RIOS DE DAV IS, Directara, Registrodela Propiedadndustral, Ministerio de
Comerdgo e Industiag Panama

PARAGUAY

CarlosAlberto ALCARAZ LOPEZ,Director Genea de Propieladindustrial Ministerio de
Industriay Comerco, Asuncion

Raul MARTINEZ VILLAL BA, Secod Secetary, PermanentMission,Geneva

PAYS-BAS/NETHERLANDS

Derk-Jan DE GROOT, Head,PatentDivision, NetherlandsPatent Office, Ministry of
EcanomicAff airs, Rijswijk
<d.groot@octrooicentrum.nl>

PEROU/PERU

GiancarloLEON, SecondSecretay, PermanentMission,Geneva
<giancalo.leon@tes.itu.int>

POLOGNEPOLAND

GrazynaLACHOWICZ (Ms.), Head Internatonal Cooperatbn Unit, Patent Office, Warsaw
<glachowicz@uprml>
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PORTUGAL

LuisaMODESTO(Mrs.), SeniorPatentExpert National Institute of Industial Property
(INPI), Ministry of Justice Lisbon

Luis SERRADAS TAVA RES LegalCounselbr, PemanentMission,Genera

QATAR

Ali AhmedAL-KHULAIFI, CounsellorPermaentMission,Geneva

REPUBLIQUE ARABE SYRIENNE/SYRIAN ARAB REPUBLIC

OdaiCHEBLI, Head,ExaminationSection,Direcorateof Commercial andIndustial
PropertyProtecton, Ministry of Economyand Trade,Damascus
<ipr@syrecon.org

SouheilaABBAS (Ms.), First SecretaryPermarentMission,Geneva

REPUBLIQUE DE COREE/REPWBLIC OF KOREA

Pil SeungJUNG, DeputyDirector, Multil ateral Affairs Division, Daegon

YoungSu KANG, PresidingJudge Seail Cental District Court, Seoul

REPUBLIQUE DEMOCRATIQUE POPULAIRE LAO/LAQO PEOPLES DEMOCRATIC
REPUBLIC

MakhaCHANTHALA, Director, Intellecual Propery Division, Department of Intellecual
Property,StandardizatiorandMetrology (DISM), Scien®, TechnologyandEnvironment
Agency, Prime Minister’s Office, Vientiane

<makha@nasgov.la>

REPUBLIQUE DOMINICAIN E/DOMINICAN REPUBLIC

LuisaArelis CASTILLO BAUTISTA (Sra), Directorag Departaneni delnvenciones,
OficinaNacionaldela Propiedadindugrial (ONAPI), Santo Domingo

REPUBLIQUE POPU.AIRE DEMOCRATIQUE DE COREE/DEMOCRATIC PEOPIE’'S
REPUBLIC OF KOREA

JongMyong SOK, Counsellor,PermanenMission,Geneva
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REPUBLIQUE TCHEQUE/CZECHREPUBLC

Lucie ZAMY KALOVA (Ms.), Patent_aw Isstes, Internatonal Department, Industrial
PropertyOffice, Prague

AndreaPETRANKOVA (Ms.), Third Secr¢ary, PermaentMission,Geneva

ROUMANI E/ROMANIA

BuauralONESCU (Mrs.), Director, PatentdDirectorate StateOfficefor Invenionsand
TrademarksBuchares
<bucura.ionescu@osim.ro

AurelianGAVRILESCU, SecondSecretary Pamanent Mission, Geneva

ROYAUME-UNI/UNITED KINGDOM

RebecaVILLIS (Ms.), SeniorLegal Advisor, Intellectual PropertyOffice, Newpot

Laura STARRS(Ms.), Policy Advisor, PaentDirectorat, Intellectual Propety Office,
Newport

SENEGAL/SENEGAL

N’déye Adji DIOP SALL (Mme), chefdu Servicedela propriétéindustridle, Ministére des
mines,del’industrie dela transformatioralimentare desproduit agricoles et despetiteset
moyennegnteprises,Dakar

<adjdiopsdl @yahoo.fr>

El Hadji Ibou BOYE, deuxiemesecrétaie, Misson permanate, Genéve

SERBIE/SERBIA

ZoranaZRNIC VUKOJEVIC (Ms.), SeniorCounsellor PatentExaminer Intellectual
PropertyOffice, Belgrade

AleksandraMIHAILOV IC (Ms.), PatentLawyer, PatentLegal Departmat, Patat Sector,
IntellectualPropery Office, Belgrace

VesnaFILIPOVIC-NIKOLIC (Mrs), Counselor, PermanenMission, Geneva
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SINGAPOUR/SNGAPORE

LIEW Li Lin (Ms.), First Secretay, PermanentMissionto theWorld TradeOrganization
(WTO), Genewa

SLOVAQUIE/SLOVAKIA

LukréciaMARCOKOVA (Ms.), Director,PatentDepartment|ndustrial PropertyOffice,
BarskaBystrica
<lucrecia.marcokova@indprop.govzsk

SLOVENIE/SLOVENIA

Dugan VUJADINOVIC, Counsdlor, PermanenMission, Geneva

GregaKUMER, Third Secretary PermaentMission, Geneva

SOUDAN/SUDAN

RababMahjoubSAEED, Legal Advisor, Departnentof Intellectual Propery, Ministry of
Justice,Khartoum

SRI LANKA

Manorie MALLIKARATCHY (Mrs.), First Secreary, PermaentMission, Geneva

SUEDE/SWELEN

AlexanderRAMSAY, DeputyDirector, Division for Intellectud PropertyandTransport_aw,
Ministry of Justce, Stockholm

Marie ERIKSSON (Ms.), Headof LegalAffairs, SwedishPatent andRegistration Office
(SPRO),Stockholm

Patrik RYDMAN, SeniorPatentExaminer,SwedishPatet andRegstration Office (SPRQ,
Stockholm

TobiasLORENTZSON, First SecretaryPermaentMission, Geneva

Johan LUNDSTEDT, Intern,PermarentMission, Gene/a
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SUISSHESWITZERLAND

AlexandraGRAZIOLI (Mme),conseillérguridiqueprincipde, Division droit et affaires
intemationdes, Institut fédéraldela propriétéinteleduele, Berne

Marie KRAUS (Mme), conseillerguridique, Division droit et affairesintemationales,Institut
fédéal dela propriétéintellectuelle, Berne

ClaudiaMUND (Mme), conseillerguridique Division droit et affairesinternatonales,
Institutfédéraldela propriétéintellectuele, Berne

THAILANDE/ THAILAND

UsaneeSIRIREUNG(Mrs.), DeputyDirector, Head, Industral DesignGroup,Departmenbf
IntellectualPropery, Ministry of CommerceNonthaburi
<usirireung@hotrail.com>

TUNISIE/TUNISIA

MohamedAbderaoufBDIOUI, coniller, Missionpermaneng¢, Genéve

TURQUIE/TURKEY

SerkanOZKAN, PatentExaminer PatentDepatment, Turkish Patent Institute, Ankara

Yesim BAYKEL (Ms.), Legal Advisor, Pemanent Mission, Gene/a

UKRAINE

Volodymyr DMITRISHIN, DeputyChairman, Stae Departrrentof Intellectud Propery,
Kyiv

Mariia VASYLENKO (Mrs.), DeputyHead, Legal Division, Ukrainian Industial Property
Institute,Ministry of EducationrandScienceof Ukraing Kyiv
URUGUAY

JoséAntonioVILLAMIL , Diredor, Division de Patengs,Direccibn Naciond dela Propiedad
Industrial, Montevideo

Lucia TRUCILLO, JefeAdjunto, Mision Pemanente, Ginebra
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VENEZUELA

OswaldoREQUES OLIVEROS, PrimerSecretaio, Mision Permaente Ginebra

VIET NAM

PHAM Phi Anh, Deputy Director Generg National Office of Intellecual Propety (NOIP),

Hanoi

YEMEN/YEMEN

FawazAL-RASSAS SecondSecretay, Pemanent Mission, Genera

ZAMBIE/ZAMBI A

CatherineLISHOMWA (Ms.), Depuy PamanentRepreserdtive, Pamanet Mission,
Geneva

ZIMBABWE

Gaitkai KASHITIKU, First SecretaryPermaent Mission, Geneva

[I. ORGANISATIONS INTERGOUVERNEMENTALES/
INTERGOVERNMENTAL ORGANIZATIONS

COMMISSION EUROPEENNE (CE)/EUROPEANCOMMISSION(EC)

ZuzanaSLOVAKOVA (Ms.), Administraor, Brusses
<zuzana.slovakov@ec.europa.e

CONSEIL DE L'UNION EUROFEENNECOUNCIL OF THE EUROPEANUNION

AnnaDAHLBERG (Ms.), Trainee,Geneva

OFHACE DESBREVETSDU CONSEIL DE COOPERATIONDESETATS ARABES DU
GOLFE(CCG)/PATENI OFFICEOF THE COOPERATIONCOUNCIL FORTHE ARAB
STATESOFTHE GULF (GCC)

HussanK. AL-SUDAIRY, Legal Affairs, Riyadh
<halsudairy@gcesg-org>
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OFACE EUROPEENNE DESBREVETS(OEB)EUROPEANPATENT OFFICE (EPO

IsabelAuria LANSAC (Ms.), Lawyer, Internatonal Legal Affairs Directorae, Munich

ORGANISATION EURASIENNE DESBREVETS (OEAB)/EURASIAN PATENT
ORGANIZATION (EAPO)

Mikhail IGNATQV, Director,ChemistryandMedicine Depatment Exarmination Division,
Moscow

ORGANISATION MONDIALE DE LA SANTE (OMS)WORLD HEALTH
ORGANIZATION (WHOQ)

Maria OLIV EIRA (Ms.), ConsultantSecrdaria on PublicHealth, Innovaion and Intellectual
Property(PHI), Geneva

Miriam CLADOS (Ms.), Secretariabn PublicHealth, Innovaion and Intellectual Propety
(PHI), Geneva

ORGANISATION MONDIALE DU COMMERCE (OMC)/WORLD TRADE
ORGANIZATION (WTOQO)

Jayashre®VATAL (Mrs.), Counllor, Intellectud PropertyDivision, Genera

XiaopingWU (Mrs.), Counsellor IntellectualProperty Division, Geneva

SOUTH CENTRE

VivianaMUNOZ TELLER (Ms.), ProgramOfficer, Geneva

HebaWANIS (Ms.), Intern,Genewa

[1l. ORGANISATIONS INTERNATIONAL ESNON GOUVERNEMENTALES/
INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS

Assaiation allemandepourla propriétéindustrelle etle droit d’ auteir (GRUR)/Geman
Assaiation for IndustrialPropertyandCopyright Law (GRUR)

Alfons SCHAFERS,RepresentativeBonn <alfons.scha&frs@tonlinede>
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Asscaiation asiatque d’ expertguridiquesen brevet§ APAA)/Asian PaentAttorneys
Assciation (APAA)

Kook-ChanAN, Co-Chairpersn, PatentsComnittee,Seoul

TakahiroFUJIOKA, PaentsCommittee,Tokyo

Assaiation comnunautairedu droit desmarqueg ECTA)/European ComnunitiesTrade
Mark Assocation (ECTA)

StephaneTRONCHON, Digital Europe Vallauris,France
<stroncho@ualcomm.com>

Assaiation européenndesétudians endroit (ELSA Internatonal)/Europea Law Students
Assciation (ELSA Intemational)

GintareGRAMBAITE, Headof Delegation Vil nius

JernejKOSEC, Delegatel jubljana

OleksandBULAYENK O, Delegate] und Sweden

Claas-Eike SEESTADT,DelegateTrier, Belgium

Assciation internationalgoourla protectiondela propriéé intellectuelle (AIPPI)/
InternationalAssociationfor the Protectionof Intell ectud Property(AIPPI)
JochenBUHLING, ReporterGeneral DusseldorfGermany <j.buelhg@aippi.org>

Thierry CALAME, DeputyReporterGeneal, Zurich <thierry.cabme@lenzstaehelin.com>
Michael DOWLING, Conalltant, Allens Arthur Robinson,Melbourne
<Michael.Dowlhg@aar.com.au

Assaiation japonasedescongils enbrewets(JPAA)JganPatent AttorneysAssociation
(JPAA)

TakahiroFUJIOKA, InternationalActivitiesCenter,Tokyo

TakaakiKIMU RA, InternationalActiviti esCenter,Tokyo

Koji HIRAYAMA, InternationalActivitiesCente, Tokyo

Assaiation latino-américainadesindudriespharmaeutigues(AL IFAR)/Latin American
Assaiation of PharmaceuticdhdustrieJALIFAR)
Mirta LEVIS (Sra.),DirectoraEjecutiva,BuenosAires

Asscaiation pouruneinfrastructuredel’ informaton libre (FFII e.V.)/Foundaion for a Free
InformationinfrastructurdFHI e.V.)

Sanda GROSSE (Ms.)

KlaraELLSTROM (Ms.)

Centred étudesnternationaleslela propriét intellectudle (CEIPI)/Centrefor International
IntellectualPropery Studies(CEIPI)
Framgois CURCHOD, chargéde mission,Genolig




SCP/1410Prov.
Annexe/Annexpage21

Centerfor Interndional EnvironmentalLaw (CIEL)
BaskutTUNCAK, Law Fellow, Gereva <btunc&@ciel.org>

Centreinternatonal pourle commerceetle dévebppemat durable(ICTSD)/nternational
Centerfor TradeandSustainableDevelgpment(ICTSD)

Pedio ROFFE IPRsSeniorfellow, Geneva

AhmedAbdel LAT IF, IPRsandTechndogy ProgramManage, Geneva

Chamberof Comnerceof the United Statesof America (CCUSA)
BradHUTHER, SeniorDirector,Global IP Center, Washingon
PatriciaKABULEETA, LegalAdvisor,Washingbn

Chambrede conmerceinternationalg CCl)/Internaiond Chanberof Commece (ICC)
ThaddeuBBURNS, SeniorCounsel|ntellectual Propertyand Trade, Geneva
IvanHIJERTMAN, EuropearPatentAttorney, IP Interface AB, Stockholm

David JONES,Redmond

Chatteredlinstitute of PatentAgents(CIPA)
John D. BROWN, PresidentLondon<mal@cipa.org.uk>

CroplLife Interrational
TaganaR. SACHSE(Ms.), Sidley AustinLLP, Geneva

EuropeanComnitteefor Interoperablé&Systems (ECIS)
ThomasVINJE, CounselBrussels

Fédéréion internatonaledel’industriedu médicanent(FIIM)/International Fecerationof
Phamaceuial ManufacturerandAsscatons(IFPMA)

AndrewJENNER, Director, IntellectualPropertyandTrade, Geneva
GuilhnermeCINTRA, Policy Analyg, Intellectua Propertyand Trade,Genera

Fédérsion intemationaledesconseilsenpropriétéindustridle (FICPI1)/International
Federd&ion of IndustrialPropertyAttorneys(FICPI)

JanMODIN, SpecialReporter|nternationaPaent, Stockkholm <jan.nodin@ficpi.org>
Leonardus].J.JESSEN,ChairGroup6, TheHague

WemerA. ROSHARDT, CET Member,Basel

FreeSoftware FoundatiorEurope(FSFE)
KarstenGERLOFF, PresidentDisseldorf<gerloff@fsfeuropeorg>
HugoJ.A. ROY, assistandu présdent
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Fridtjof Nansenlnstitute(FNI)
MortenWallge TVEDT, Researcliellow, Lysaker, Norway <mwt@fni.no>

Institut dela propriétéintellectuelledu Canad«IPIC)/Intellectua Propertyinstitute of

Canad4qIPIC)
JoanM. VAN ZANT (Ms.), Chair,Sel-Governare Committee,Ontaro

Institut desmandatairesqgréégres|’ Office européa desbrevetqg EPI)/Instiute of
Professonal Representativaseforethe Europea PaentOffice (EPI)
JohnD. BROWN, ChairmanHarmonisabn Committee,Munich <info@pdertepi.com>

IQsensato
Sisule F. MUSUNGU, Preddent, IQsensat, Geneva

<sisule@igensat.org>

KnowledgeEcology InternationalKEI)
JamesPackard_.OVE, Washington
Thiru BALASUBRAMAN IAM, GenevaRepreserdtive, Geneva <thiru@keionline.og>

Max Planckinstitutefor IntellectualProperty,Compettion and Tax Law (MPI)
MatthiasLAMPING, Research~ellow, Munich

Third World Network (TWN)
K.M. GOPAKUMAR, Geneva

V. BUREAU/OFFICERS

Président/Chair: : Maximiliano SANTA CRUZ (Chili/Chile)

Vice-présidergsVice-Chairs : DONG Cheng(Mrs.) (ChinelChina)
BucuraIONESCU(Mrs.) (Roumanie/Rmania)

Secrétare/Seretary: : Philippe BAECHTOLD (OMPI/WIPO)
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V. BUREAU INTERNATIONAL DE L’ ORGANISATION MONDIALE
DE LA PROPRIETEINTELLECTUELLE (OMPI)/
INTERNATIONAL BUREAU OF THE
WORLD INTELLECTUAL PRCPERTY ORGANIZATION (WIPO)

Frarcis GURRY, directeu général/DirectoGeneral

JamesPOOLEY, vice-directeurgénéralpourlesbrevas/DeputyDirector Generalfor Paents
Divisiondesbrevets/Paterivision:

Philippe BAECHTOLD, directeur/Director

EwaldGLANTSCHNIG, chefdela Sectiondu Traité de Budapes§Head, Budapesireay
Section

TomokoMIYA MOTO (Mme/Ms), chefdela Secton du droit des brevds /Head PatentLaw
Section

Aida DOLOTBAEVA (Mlle/Ms.), juriste, Secton du droit des brevetsLegal Officer, Paent

Law Section
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