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INTELLECTUAL PROPERTY
AS A LEVER FOR

ECONOMIC GROWTH

“Arock pile ceases to be a rock pile
the moment a single man contem-
plates it, bearing within him the im-
age of a cathedral.” - Antoine de
Saint-Exupery

The above quote underscores the
foundation of innovation and artistry
- the ability to transmit a personal
vision to others. Itis this vision — this
creation of the human mind - that
the intellectual property (IP) system
seeks to foster and protect.

This is the third in a series of articles
highlighting specific examples of the
use of IP to generate wealth. Each
article examines one of the main re-
gions of the world. The first two cen-
tered on Africa - this one centers on
Latin America and the Caribbean
(LAC).

Recognizing
the Importance of IP

As Argentina’s Foreign Minister
Rafael Bielsa noted in December
2003, business requires an “extraor-
dinary dose of creativity right now,
a spirit of inquiry.” This dose of cre-
ativity is not only needed to gener-
ate new intellectual assets — such as
inventions, music, books, plays and
designs - but also to identify, pro-
tect and extract value from existing
intellectual assets.

The Latin American and Caribbean Experience

Itis a need that was also recognized
by the governments of several Car-
ibbean countries in November of last
year when Ministers from Antigua
and Barbuda, Barbados, Dominica,
Guyana, Jamaica, Saint Kitts and
Nevis, Saint Lucia, SaintVincent and
the Grenadines, and the Republic of
Trinidad and Tobago signed a land-
mark multilateral, cooperation
agreement with WIPO to promote
the use of IP as a tool for economic
growth and social benefit (see page
30 Caribbean Governments...).
Among the agreement’s goals are
promoting technology transfer,
strengthening regional research and
development initiatives, encourag-
ing local invention and creativity,
promoting an IP culture and foster-
ing national and regional identity
and branding.

Great potential exists in these areas
in the LAC region. The exploitation
of national identity and branding
alone has had noticeable success,
particularly in niche and specialty
marketing. Product differentiation is
increasingly linked to quality and
origin and these elements, when cre-
atively and strategically presented to
the discerning consumer, can bring
a considerable competitive advan-
tage. This article will focus on the
significant role IP protection can
play in achieving and sustaining this
advantage and highlights some as-
tute uses of the IP system (principally
trademarks and geographical indi-
cations, including appellations of
origin) in marketing strategies.

Branding the
Chuao Cocoa Bean

One such example can be found in
a virtually sea-locked part of the
Aragua valley in the north of Ven-
ezuela, whose climate, geography
and human resources combine to
produce a much sought-after prod-
uct — first-class criollo cocoa, the
basis of what is considered to be
among the finest chocolate in the
world. In the plantation of Chuao,
unique soil conditions and a micro-
climate that includes high equato-
rial humidity and heavy rains (that
wash rich and fertile silt down the
mountainsides into the 140-hectare
plantation) create perfect growing
conditions. This enables a skilled,
geographically-isolated population,
whose life has centered on cocoa
production for well over 300 hun-
dred years, to coax a high-quality
bean from the criollo, often referred
to as the most noble of all genetic
cocoa varietiest. The human and
geographic input is especially im-
portant with criollo trees as, al-
though said to give the most subtle,
sweet and complex beans, they are
very difficult to farm and are particu-
larly susceptible to disease. They are
also the least productive of cocoa
varieties?,

The plantation, which is situated
within the boundaries of one of Latin
America’s oldest national park,
Parque Nacional Henri Pittier
Rancho Grande, is owned by the
local community and managed by

1 The species Theobroma cacao is split into two sub-species - criolla cacao in Central America and forastero cacao in South America. Cocoa
was such a valued product that it was believed to be of divine origin with the cocoa tree forming a bridge between heaven and earth. The
beans were also used as currency and as a tribute (tax) by peoples ruled by the Aztecs.

2 Criollo and its hybrids account for only 5 to 10 percent of world cocoa production (and pure criollo is just 2 per cent). InVenezuela alone
just 3 out of every 16,000 tons of cocoa is criollo cocoa.
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the community’s own cooperative,
the Empresa Campesina de Chuao.
The cooperative comprises around
100 farmers who tend the trees and
harvest, dry, and ferment the deli-
cate beans, carefully manufacturing
cocoa paste and cocoa huggets en-
tirely by hand - with no artificial
additives or flavorings.

In order to protect this considerable
national asset, an application (No.
00-14373) for recognition of Chuao
as an appellation of origin® was filed
in Venezuela on August 10, 2000 by
Codet Aragua, Empresa Campesina
de Chuao y MPC Aragua. The Decla-
ration of Recognition was granted and
published in the Official Journal of
Industrial Property in November
2000. The grant protects the name
Chuao and restricts its use to beans
and cocoa products from that specifi-
cally defined geographical area, rec-
ognizing the influence of climatic and
human factors* on the quality of those
products. Such an appellation of ori-
gin can be a very effective marketing
tool as it denotes the unique charac-
ter of the product, is a guarantee of
quality and enhances consumer rec-
ognition — all important elements in
the growing area of niche marketing
and branding.

3 An appellation of origin is a specific form of IP right that is part of the broader, more encompassing concept of geographical indications, a term

So attractive is the plantation’s his-
tory and the quality of its product as
well as the IP protection it now has
to ensure it, that the Campesina has
been able to negotiate a price for its
products that is considerably higher
than that which it was previously re-
ceiving. The strong interest in Chuao
has reportedly allowed the
Campesina to work out an agreement
with a chocolate company in which
it would not only benefit from in-
creased earnings but its debts would
be taken over and the company
would also send one of its agrono-
mists to work with the Chuao farm-
ers to help increase productivity.

Recognition of the market potential
of the special characteristics associ-
ated with the Chuao plantation and
obtaining IP protection to safeguard
their product has enabled the area’s
farmers to increase their income
substantially. It has also brought an
influx of additional know-how as
well as foreign direct investment to
the plantation, contributing to fur-
ther wealth creation.

Chocolate has been compared to
fine wine - with the physical con-
text of its cultivation or terroir and
handling of beans considered of
prime importance. Experts say that
many other small, little-known plan-
tations could contain excellent ge-
netic varieties of cocoa with prized
aromatic characteristics impossible
to find in more common varieties.
As with wine - and olive oil - the
characteristics of the product that
stem from factors linked to its spe-

cific geographical location can be a
powerful selling point. For example,
it has been estimated that Italian
Toscana oil has sold at a premium
of 20 percent since it was protected
as a geographical indication in
1998.

In Search of the Perfect Cup

Another example of IP providing not
only product protection but also
product enhancement in a niche
marketing context can be found in
Jamaica. The island’s famous Blue
Mountain coffee has a worldwide
reputation and sells at a premium
on the international market. Its repu-
tation has been achieved through
sustained activity to ensure its qual-
ity and guarantee its provenance.
(For a broad overview of how IP is
increasingly being used in the glo-
bal coffee market, please see p. 6.)

The specific area in which coffee de-
fined as “Blue Mountain” can be
grown and how and where it is “pro-
cessed or manufactured” is defined
in regulations made under the Cof-
fee Industry Regulation Act. The Blue
Mountain area is special because of
its altitude - its highest peak is 2,250
meters. It also has a perfect micro-
climate and soil structure for coffee,
which was introduced to the island
in 1728. The plants flourish there
and give beans with an intense fla-
vor and aroma, delicate acid bal-
ance and sweetness and good body.
The beans are hand picked and hand

selected. N

defined in the World Trade Organization’s Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) as “indications which
identify a good as originating in the territory of a Member, or a region or locality in that territory, where a given quality, reputation or other
characteristic of the good is essentially attributable to its geographical origin.”

4 Among the ancestral techniques used by the farmers in Chuao are ingeniously improvised dams and irrigation systems constructed with

banana leaves.

w
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Already in 1944, the need for qual-
ity control was recognized and a
Central Coffee Clearing House was
set up where all coffee for export had
to be delivered, cleaned, and
graded. In 1950, the Coffee Indus-
try Board (CIB) was established “to
maintain and standardize the qual-
ity and consistency...” of exported
coffee. The coffee cooperatives,
through the Jamaica Agricultural
Society (JAS) Coffee Growers Fed-
eration, have three members on the
CIB Board. The CIB provides coop-
erative members with marketing ar-
rangements, credit facilities and
technical support, and issues a cer-
tificate guaranteeing the quality of
coffee that conforms to its standards
and specifications (certificate of au-
thenticity). It is the only certifying
agency for all Jamaican coffee and
recognizes and licenses five “roast-
ing” companies and twelve compa-
nies that grow/export coffee.

A CIB certificate of authenticity al-
ways accompanies true Jamaican
coffee. In order to be able to use the
Board’s logo it must have passed all
the necessary quality controls.

The CIB processes and commercial-
izes the three types of coffees pro-
duced on the island: Jamaica Blue
Mountain; Jamaica High Mountain
Supreme; and Jamaica Prime. In ad-
dition to the trademarks used to pro-
tect the IP in this area, “Jamaica Blue
Mountain Coffee” is registered with
the United States Patent and Trade-
mark Office as a certification mark
(Registration Number 1,414,598).
(See box below)

Jamaica is very active in putting in
place ways to protect its national
brands. The Protection of Geo-
graphical Indications Bill — which
will protect names linked with a
geographical origin of particular

goods — has been sent to Parliament
for its approval. Mr. Burchell
Whiteman, Minister of Information,
said that “Jamaica is a brand in many
areas. The intention is to ensure that
we do not lose in the future
and...detract from our potential to

A certification mark, under US law, is a special type of mark that may
be used to certify regional or other origin, material, mode of manufac-
ture, quality, accuracy, or other characteristics of goods or services or
that the work or labor on the goods or services was performed by
members of a union or other organization. For example, the US regis-
tration cited above bears the following statement: “The certification
mark, as used by persons authorized by the certifier, certifies that the
coffee in respect of which the mark is used is grown in the Blue Moun-
tain area of Jamaica by a person registered to grow coffee in that area
pursuant to the coffee industry regulations of 1953 of Jamaica; pro-
cessed or manufactured at a coffee works to which a license has been
granted pursuant to the coffee industry regulations 1953 of Jamaica;
and in respect of which a certificate has been issued by or on behalf of
the international coffee organization.”

The agave cactus
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earn...” He noted that the country
had missed out on millions of dol-
lars in lost revenues fromits IP rights
in music and other art forms.®

Liquid Gold from the Agave

With its successful promotion and
rigorous protection of Tequila,
Mexico has shown skilful use of IP
for wealth creation. Tequila became
the country’s first appellation of ori-
gin in 1977 and in 1978 was regis-
tered for protection under the WIPO
Lisbon Agreement for the Protection
of Appellations of Origin and their
International Registration.

The appellation defines the area in
central Mexico in which Tequila can
be produced and which is home to
the blue agave from which it is de-
rived. Itis linked to the Mexican Of-
ficial Standard for Tequila, which
sets out product specifications and
includes testing methods; quality
control; and labeling information.

Tequila is distilled from the fer-
mented juices obtained from the
hearts of blue agave plants and gets
its name from the town of Tequila
where production started more than
200 years ago. The Agave can live
up to 15 years and a mature speci-
men is an impressive sight, being up
to 12 feet in diameter, with leaves
up to 8 feet tall - a powerful mar-
keting image.

Through IP protection, quality con-
trol and creative marketing, Tequila
has undergone a transformation —
from a regional drink of the people
to a world-famous, sophisticated bev-
erage, associated with a famous
cocktail. Itis now being produced in
an ever-widening range as product
diversification aims at satisfying dif-
ferent tastes (for example, Tequila
made with 100 percent agave sugar
and of different strengths and colors).
The development of the product has
also included a design element with
an increasingly creative range of
bottles and packaging.

The Tequila Governing Council veri-
fies compliance with the Official
Mexican Standard and works with
the National Chamber of the Tequila
Industry to develop the industry,
helping to protect its image and tak-
ing action against “pseudo-tequilas”
and counterfeit products.

Recognizing the value of the tradi-
tions and culture linked to Tequila -
and the need to protect these — while
maintaining quality and commer-
cializing the product, has resulted
in Tequila becoming a major com-
ponent in the country’s range of
products protected by geographical
indications. These products have
been called Mexico’s “regional con-
tribution from the past to the glo-
balized world of the future.”

Mexico is now applying the “Tequila
magic” to the different (but related)
drink of mescal. Production and
marketing is being revolutionized

5 Jamaica Information Service: Wednesday, November 19, 2003.

and a law passed in 1994 now pro-
tects the name, which can be ap-
plied only to products made from
the approved plants - five different
varieties of agave including some
wild varieties grown without pesti-
cides. Only six counties can legally
manufacture mescal.

Conclusion

The above examples illustrate the
benefits to be reaped from recogniz-
ing the increasing demands from
certain consumer sectors for goods
“with a soul”; products with at-
tributes such as a colorful history,
quality control that inspires confi-
dence, or characteristics that can-
not be found elsewhere. These give
added value - “making commodi-
ties into specialties.” Intellectual
property tools, such as appellations
of origin, geographical indications,
certification marks, or a combina-
tion of these, are able to leverage
and protect such assets by creating
exclusive rights to and legal secu-
rity for differentiation. In addition,
they help increase the value of lo-
cal products and, hence, the local
economy (including enhanced em-
ployment) as well as boosting small
producers and small and medium-
sized enterprises (SMEs) and, often,
promoting local traditions, crafts-
manship and culture.

(8]
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fringement of IP rights; enterprises
with a clearly articulated and coher-
ent strategy to deal with infringe-
ment are better prepared to respond
to the challenge.

First Steps once an
Infringement is Noticed

Before deciding how to react, an en-
terprise should obtain enough rel-
evant information to do a cost-ben-
efit analysis of the possible options.
It should:

) identify who is infringing; this in-
cludes the manufacturers and
main distributors, and not merely
the retailers;

) determine the extent of the prob-
lem;

) consider whether the problem is
likely to increase; and

) calculate, if possible, how much
direct or indirect loss the com-
pany has suffered or will suffer if
not dealt with.

Once the facts are reasonably clear,
the company should weigh the costs
and benefits of its response.

Possible Responses
to an Infringement

In some cases, it may be preferable
to wait and watch and, therefore, tol-
erate the infringement for the time
being. For instance, if the loss of in-
come, sales or profits so far appears
to be negligible, is not likely to be-

come larger, and the perceived threat
to the reputation of the company is
insignificant, then it may be wiser to
“accept” the violation of the IP rights
rather than incur heavy expenses to
defend those rights. Conversely, if the
scale of violation is significant, then
the company must identify and deal
with those responsible expeditiously
and methodically.

It is obvious that dealing with these
kinds of situations requires a careful
weighing of the pros and cons of the
different alternatives. The company

will also have to assess the chances
of winning the case in a court of law,
the amount of compensation and
damages that it can reasonably ex-
pect to get from the infringing party
as well as the likelihood and extent
of reimbursement of attorney’s fees,
in case the final decision is in its fa-
vor. Another thing to consider is the
positive or negative impact of the
publicity that may result from court
proceedings.

If the dispute is with a company with
which there is a signed contract (e.g.
a licensing agreement), then first
check whether there is an arbitration
or mediation clause in the contract.
Itis advisable to include a special pro-
vision in contracts for the dispute to
be referred to arbitration or media-
tion in order to avoid expensive liti-
gation costs. On occasions it may be
possible to use alternative dispute
resolution systems such as arbitration
or mediation even if there is no clause
in the contract or no contract alto-
gether as long as both parties agree

to it. (More information on arbitra-
tion and mediation can be found at
arbiter.wipo.int/center/index.html)

If a company finds that someone is
infringing its IP rights, then it may
consider sending a letter (commonly
known as a “cease and desist let-
ter”) to the alleged infringer inform-
ing him of the possible existence of

>>>
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a conflict between the company’s IP
rights and his business activity (iden-
tifying the exact area of conflict) and
suggesting that a possible solution
to the problem be discussed. This
procedure is often effective in the
case of non-intentional infringement
since the infringer will in most such
cases either discontinue such activi-
ties or agree to negotiate a licens-
ing agreement.

Sometimes surprise is the best tac-
tic. In some cases, giving the in-
fringer notice of a claim gives time
to hide or destroy evidence. In these
circumstances, it might be appropri-
ate to go to court without giving
notice to the infringer and to ask for
an “interim injunction” in order to
surprise the infringer by a raid, of-
ten with the help of the police, at
his business premises. The court may
order that the alleged infringers stop
their infringing action pending the
outcome of a trial (which may take
many months or years). Most impor-
tantly, the raid enables collection
and preservation of relevant evi-
dence concerning the alleged in-
fringement. Furthermore, the in-
fringer may be compelled to iden-
tify any third persons involved in the
production and distribution of the
infringing goods or services and their
channels of distribution. As a deter-
rent to further infringement, the
court may also order, upon request,
that infringing goods be destroyed,
disposed of outside the channels of
commerce without compensation of
any sort, or preserved at the expense
of the alleged infringer.

CASE STUDY
The Anywayup® Cup

Mrs. Mandy Haberman, inspired by a
friend’s child spilling blackcurrant juice
over a cream colored carpet, decided
to design a leak-proof cup that seals
between sips. She created the
Anywayup® cup and filed for a first
patent (GB-B-2266045) in 1992. The
patent protected her idea that uses a
slit valve to control the flow of liquid
through the spout of the trainer cup.
Additional patents, both for the United
Kingdom (U.K.) and abroad, were later
filed and granted.

Prototypes of the innovative product were offered for licensing to
18 companies that were manufacturing products for infants. Al-
though their response was enthusiastic, no license was issued. Fi-
nally, in 1996, Mrs. Haberman decided to join forces with a Cardiff-
based marketing company that specializes in marketing innovative
products. As a result, the Anywayup® cup started to sell in unprec-
edented numbers - a rate of 60,000 a week. Shortly afterwards, a
company in the United States of America signed an exclusive li-
censing agreement to manufacture and sell the product under the
Tumble Mates® brand in its home market.

As is often the case, the Anywayup® cup became a victim of its
own success. In 1998, just two and a half years after the product
was launched, Mrs. Haberman discovered that one of the U.K. com-
panies she had initially approached for licensing was making a very
similar product to the Anywayup® cup. Mrs. Haberman decided to
sue the other company and won the legal battle. The court or-
dered an injunction preventing any further infringement of the
patent. The infringer appealed, but abandoned its appeal shortly
thereafter as an out-of-court settlement was reached.

Today, Mrs. Haberman is a successful entrepreneur with over ten mil-

lion of her Anywayup® cups sold worldwide each year through licens-
ARG,



Finally, there will be cases where the
company may decide to initiate civil
proceedings. Bringing legal pro-
ceedings against the infringer will
only be advisable if (a) the company
can prove the existence and owner-
ship of the IP rights; (b) it can prove
there is an infringement of its rights;
and (c) the value of succeeding in
the infringement action outweighs
the costs of the proceedings. The
courts generally provide a wide
range of civil remedies to compen-
sate aggrieved owners of IP rights.
These include damages, injunctions,
orders to account for profits, and
orders to deliver up infringing goods
to the IP right holders. The IP law
may also contain provisions that
impose criminal liability for making
or commercially dealing with in-
fringing objects. The penalties for
infringement may be a fine or even
imprisonment.

It is also important to know that
many countries have implemented
border enforcement measures in ac-

cordance with their obligations un-
der the World Trade Organization
(WTO) Agreements. In most cases,
a company can request the assis-
tance of customs authorities by lodg-
ing notices, generally on payment
of a prescribed fee, of their registered
trademarks and goods subject to
copyright protection. When a notice
has been lodged, the customs au-
thorities are able to detain unautho-
rized copies of trademarked goods
or goods subject to copyright pro-
tection.

In situations where there is an al-
leged infringement or a dispute, it is
advisable for a company to seek le-
gal counsel from a competent IP pro-
fessional to more accurately assess
the most favorable option before tak-
ing any formal action, at the lowest
possible cost. Furthermore, in some
countries, there are industry associa-
tions that assist their members in
enforcing their IP rights (see
www.bsa.org or www.riaa.com/
index.cfm).

Conclusion

More and more businesses today are
focusing on exports. There is also
greater use of e-commerce and more
reliance on digitized products and
services. This brings new and more
daunting challenges in identifying
and dealing with infringement of IP
rights as the modalities of the infring-
ers have become internationalized,
sophisticated and diversified. A key
challenge for enterprises is to devise
strategies to take adequate mea-
sures to prevent infringement of
their IP rights, for early detection
of any infringements that could not
be prevented, and to be ready to
judiciously respond and deal with
an infringement, in a timely and
cost-effective manner which is in the
best interests of the business.

For more information on various prac-
tical aspects of the IP system of inter-
est to business and industry, please visit
the website of the SMEs Division at
WWW.Wipo.int/sme/. The next article
in the IP and Business series will dis-
cuss the proper use of trademarks.
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INTELLECTUAL PROPERTY

This commentary concludes a series
of articles on the work of the WIPO
Intergovernmental Committee on In-
tellectual Property and Genetic Re-
sources, Traditional Knowledge and
Folklore (the IGC). It takes stock of
the 1GC’s work so far, reviews the
debate about the interaction be-
tween intellectual property (IP) and
traditional knowledge and cultures,
and reflects on possible future direc-
tions for WIPO’s work. The renewed
mandate for the IGC brings with it
the possibility of an emerging inter-
national consensus in this challeng-
ing area. Previous articles in this se-
ries have discussed background is-
sues, and specific challenges of pro-
tecting traditional knowledge (TK)
and expressions of folklore (also
termed ‘traditional cultural expres-
sions’ (TCEs)).

The debate about protection of TK
and TCEs was perhaps destined to
be a difficult one. There is much at
stake: strong aspirations, political
and legal issues well beyond the
scope of IP, deep-rooted concerns
about the appropriation and misuse
of TK, apprehension about the ero-
sion of cultural identity, and con-
cerns that established balances in
existing IP systems may be disturbed.
The sweep of technical, legal and
administrative issues is broad and
complex.

Traditional knowledge systems and
traditional cultures are inherently di-
verse. Maintaining this diversity in
the face of globalization is a critical
need voiced by indigenous and lo-
cal communities. Legal systems to
protect TK and TCEs are themselves
diverse, and hard to lump together
as a single set of detailed rules. This
means that one single template for
protection may not be appropriate.
It is hard to see how one universal
mechanism could purport to meet
the needs of all traditional commu-
nities who wish to prevent the ap-
propriation or misuse of their TK and
TCEs.

There are strong calls for concerted
international action and a harmo-
nized approach. Communication,
dissemination, and potential misuse
of TK and TCEs transcend national
boundaries - this seems to make
concerted international action es-
sential. Many take the view that only
with new international law, perhaps
anew treaty, would TK and TCEs be
given adequate protection. Yet a top-
down, prescriptive approach may be
seen as inappropriate by the very
traditional communities it is in-
tended to serve. And this work has
to fit within a much broader inter-
national policy context. The work of
the IGC has therefore brought to
light some implicit tensions:

) Isitpossible to harmonize a com-
mon international conception of
traditional knowledge, when di-
versity is its very lifeblood?

D Isthe IP system fundamentally at
odds with the values and inter-
ests of traditional communities,
or can it operate to meet their
needs?

D Is the concept of IP too narrow
to accommodate the protection
of TK and TCEs, as community
goods?

Taking stock of the IGC

Framing these questions reveals the
valuable function the IGC has served:
beneath the formal debate has been
a process of rethinking the very ba-
sics of the IP system, of reviewing the
core principles of IP law, and of as-
sessing how those principles have
been applied (and should be applied)
in the interests of the equitable pro-
tection of TK and TCEs. In response
to critical concerns about the rel-
evance and legitimacy of IP system
for traditional communities, the IGC
has encouraged deep reflection on
the nature of IP, its objectives, its as-
sumptions, its limitations and its
boundaries. Representatives of indig-
enous communities have, in particu-
lar, articulated searching critiques of
the IP system.

The IGC dialogue has constituted a
timely process of collective review
and reflection. It has deepened un-
derstanding of the needs and con-
cerns of traditional communities,
and brought their concerns to the
very center of [P policymaking — an
ongoing (and unfinished) process of
validation and inclusion. It has



broadened the conception of the IP
system and its capacity to adapt,
evolve and respond to new constitu-
encies. Where holders of TK and
TCEs have themselves chosen to use
IP tools, it has shown how those
tools can be adjusted and
recalibrated as necessary, and bet-
ter applied to meet their needs.

And perhaps surprisingly the IGC
has brought to light areas of conver-
gence and common understanding
that could form the basis of future
consensus. The IP system has been
criticized for appropriating TK and
TCEs by exercising illegitimate
rights, and for neglecting the inter-
ests of indigenous and local com-
munities. These very concerns, how-
ever, are often expressed in terms
that echo some of the core principles
of the IP system:

D promoting equity and balance;

D reconciling private and collective
interests;

D recognizing distinctive origins
and the legitimate source of in-
novation and creativity;

D suppressing free-riding and unjust
enrichment;

D defending distinctive reputations
from illegitimate exploitation;
and

D providing for rights of attribution
and integrity.

Indigenous and local communities
continue to innovate and create
within their traditions, and seek rec-
ognition for their past and continu-
ing contribution to humanity’s cul-
tural and intellectual heritage. They
also call for greater respect for their
customary laws. IP systems may of-
fer partial, practical responses to

these needs, although only as one
element of a broader, holistic ap-
proach. One pathway towards con-
sensus may be to return to these
basic principles, to examine them
from the point of view of the needs
of indigenous and local communi-
ties, and to consider how they can
be better adapted and applied to
meet those needs - fully realizing
these principles, rather than seeing
them as mere abstractions. Bridging
the gap between principle and ac-
tual experience requires compre-
hensive action: a clearer legal frame-
work, greater capacity to give ac-
tual effect to core principles, and the
right mix of legal and practical tools
that holders of TK need to identify
and safeguard their interests.

Bridging the gap

Due respect alone would suggest
that any action be guided by the
needs and expectations voiced by
traditional communities. The WIPO
program began not with the IGC but
with visits to over 3,000 individual
stakeholders and community repre-
sentatives in 60 locations around the
world. Their insights and perspec-
tives still guide WIPO’s work, and
help shape the work program and
proposals put to the IGC. The con-
tinuing need for an enhanced role
for indigenous and local communi-
ties in the work of the IGC has been
stressed by the IGC itself, and by the
WIPO General Assembly. As one in-
digenous representative put it to the
IGC, ‘nothing for us, without us.’
There is already a better, if incom-
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plete, foundation of increased un-
derstanding and a broadening policy
perspective. As this international
work evolves and takes shape, the
voices of TK holders and traditional
communities will be of increasing
importance.

Some TK holders have chosen to
draw on the IP system to meet their
needs, and this has illustrated some
untapped potential. For example,
China’s Traditional Chinese Medi-
cine Patent Database contains thou-
sands of patented traditional medi-
cine innovations. Traditional creators
have benefited from copyright and
design protection, and collective
copyright management systems are
applied to indigenous artworks. The
WIPO  Performances and
Phonograms Treaty (WPPT) protects
the performances of expressions of
folklore, potentially giving tradi-
tional performers control over songs,
chants and recitations that are the
customary means of transmitting and
preserving cultural heritage. Geo-
graphical indications and collective
or certification marks protect distinc-
tive reputations associated with a
traditional process or culture.
Roquefort cheese, a true product of
TK, enjoys widespread IP protection
through a reputation built on tradi-
tional know-how. In Mexico, the
‘Arte Seri’ trademark protects the
innovative ironwood handicrafts of
the Seri people and the ‘Olinald’
appellation protects traditional
wooden artifacts crafted from en-
demic biological resources.

Recognition of TK holders’ concerns
has also sparked evolution in the
mainstream of IP policy: provisions
to protect morality and public order
are an avenue to remedy offence to
indigenous communities; courts have
acknowledged collective ownership
and equitable interests in IP and
weigh indigenous law in assessing
damages; falsely passing off products
as authentically indigenous has been
made a specific offence; TK and cus-
tomary law have been recognized
through contract, the law of confiden-
tiality and in IP ownership and en-
forcement issues; and contracts for
access to genetic resources can re-
quire respect and recognition for TK.
The IGC initiated practical steps to
improve recognition of TK when
patent applications are assessed - the
International Patent Classification and
Patent Cooperation Treaty documen-
tation are evolving to take explicit
account of TK.

Continuing attention to such practi-
cal experience helps link the policy
debate to the kind of workable, real-
world mechanisms that can actually
be used by indigenous and local
communities. Case studies and sur-
veys of actual experiences are there-
fore useful for policymakers, legis-
lators, administrators and legal rep-
resentatives of traditional commu-
nities.

This work also includes: ongoing
legislative assistance and capacity
building; studies on technical issues
such as the relationship between IP
and customary law; patent disclo-
sure obligations relevant to TK and
genetic resources; guides and model
contracts for cultural heritage ar-
chives and institutions; and guide-
lines for licensing genetic resources.
For protection of TCEs, a practical
guide will draw together previous
experiences in the form of best prac-
tices and guidelines as a resource
for traditional communities,
policymakers, legislators and other
stakeholders.

A Forward Look

The WIPO Assembly urged the IGC
to accelerate its work and to address
directly the international dimension.
This poses the challenge of building
on the IGC’s existing achievements
to reach concrete, tangible out-
comes that offer real prospects for
greater recognition and protection
of TK and TCEs. Many participants
perceive a major gap in current P
law, and argue for new rights to pro-



tect TK and TCEs, instead of relying
on conventional IP rights. A num-
ber of countries have introduced
such laws, and this is a diverse and
dynamic area of IP norm building.
The IGC has analyzed many of these
sui generis approaches, to reach a
better understanding of the policy
and legal options that have been
used. While the needs and options
are diverse, a number of national
and regional representatives call for
anew body of binding international
law to protect TK and TCEs.

The IGC’s updated mandate ex-
cludes no outcome, but doesn’t pro-
vide for any specific result. Various
suggestions include:

) a draft treaty or treaties, or pro-
tocols or subsidiary agreements
under existing treaties;

) ‘soft-law’ outcomes like guide-
lines, recommendations or
model laws, to promote conver-
gence and compatibility between
current national and regional ini-
tiatives; and

) a declaration of core principles
and commitment to enhanced
protection of TK and TCEs, build-
ing capacity to support TK hold-
ers, and coordinating national
and regional initiatives.

Debate has focussed on the form
and legal status, rather than the sub-
stance of any IGC outcome. There
is a working consensus on sub-
stance, barely acknowledged, im-
plicit in the IGC’s work: acceptance
that TK and TCEs merit effective and

appropriate protection for the ben-
efit of traditional communities; re-
spect for the cultural, customary and
spiritual concerns that are integral
to TK and TCEs; recognition that
communities need a greater say in
the way their TK and TCEs are used
and an equitable share of any ben-
efits; and support for international
efforts to coordinate national and re-
gional initiatives. Such shared inter-
ests and common purposes may be-
come more apparent as the IGC fo-
cuses on substantive policy and le-
gal options, and works towards a
stronger international framework for

TK and TCE protection - an ap-
proach that clearly respects and val-
ues the TK and TCEs, and is flexible
and accommodating enough to re-
spond to the diverse and evolving
needs of the holders of TK and TCEs.

Finding Common Ground

The IGC needs to respect the very
diversity of TK and TCEs, different
legal approaches already taken at
the national and regional levels, and
existing international law concern-
ing biodiversity, genetic resources
and cultural heritage. One way for-
ward could be to frame the core
principles that should underpin the

protection of TK and TCEs. This could
facilitate further development of an
international consensus on the more
detailed aspects of protection, as the
lessons of practical experience in
achieving these principles are bet-
ter understood and shared. It could
help build a bridge between the
needs and interests of traditional
communities, and the key principles
of the IP system. There may be more
compatibility at the level of basic
principle than is apparent from the
minutiae of detailed laws and regu-
lations.

Legal and policy evolution is still
fast-moving in this area, and will
benefit from practical understand-
ing about how best to put broad
principles into practice in a mean-
ingful way. A statement of core prin-
ciples could put international coop-
eration on a clearer, more solid foot-
ing, but also clarify what details
should remain the province of do-
mestic law and policy. It could build
common ground, and promote con-
sistency and harmony between na-
tional laws, without imposing a
single, detailed legislative template.
Assignificant step forward in itself, it
could pave the way for future coop-
eration.
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