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The FFM to West Africa took place from January 18 to February 3, 1999.  The mission visited the following countries: Nigeria, Ghana, Mali and Senegal.  The Interim Mission Report, which contains information as to the persons and entities with whom WIPO consulted is included in Annex 4.

The information in this section is presented under the following headings: Terminology and Subject Matter, Objectives of TK Protection, Benefits and Beneficiaries of Protection, Documentation, Means of Protecting TK, and General.

Terminology and Subject Matter


The question “What is traditional knowledge (TK)?” was raised by informants at most meetings with diverse views offered on what the subject matter includes. It was generally recognized that the region is richly blessed with biodiversity resources and complementing that, that local artists and craftspersons create works which are identifiable only as originating from this region.  Artistic and scientific “works” were seen to fall within the TK spectrum. However, traditional medicinal knowledge was almost always the first example of TK cited and in most of the meetings held throughout the mission, it was given more priority than any other form of TK.

In most meetings, a distinction was made between “TK” and “folklore”. Both terms were considered “intertwined” including subject matter covering all fields of human endeavor such as plant-derived medicine, arts and crafts.

TK was described as “knowledge which is handed down informally from generation to generation”
.  In another meeting in which folklore was used as the dominant term, the informants’ definition followed the artistic leanings of folklore as defined in the 1982 UNESCO-WIPO Model Provisions for National Laws on the Protection of Folklore Against Illicit Exploitation and Other Prejudicial Actions (“the Model Provisions”): “continuous creations of the people expressed in various art forms.” These “art forms” were then defined to include: folk poetry, folk music, folk tales, folk art, (including drawings, paintings and craftwork) folk dances, medicinal knowledge (including spiritual healing methods), and culinary techniques
.  The last two items, however, are not included in the subject matter for protection under the Model Provisions.  It was suggested at this meeting that a distinction be made between “artistic folklore” which is considered to be more easily identifiable and “material folklore” where technology is involved.  Classifying the works into these two groups was expected to determine the type of protection they should be given.

At another meeting, it was suggested that “traditional culture and oral tradition” should replace the term “ folklore” as the former is all embracing and takes into account the fact that the knowledge systems and processes are learnt orally
.  According to TK holders and others consulted, the following are also examples of subject matter to be protected:

· Language
;

· Cloth weaving;

· Cloth dyeing techniques
;

· Farming and agricultural techniques;

· Traditional birthing methods;

· Hunting skills;

· Food preservation and conservation methods; 

· Food processing and fermentation technology;

· Divine worship and spiritual aspects of healing (which precede the actual administration of some traditional medicines)
.
From the above, it is apparent that the terms TK and folklore are used by persons consulted with the understanding that they cover both artistic and scientific subject matter.

Objectives of TK Protection

Two main objectives were identified: 

· prevention of unlawful use and commercial exploitation of the knowledge on the one hand, and

· preservation and conservation of cultural heritage on the other.  

As regards the former, it was often emphasized by informants that there has been increased interest in TK, particularly in the medicinal field.  They were of the view that traditional practices are the basis for the development of some modern technology although some of them stated that the reality is that modern technology is rapidly overtaking TK with all evidence showing that this trend will continue.  As one of the informants stated:

“ The search for alternative ways of doing things and for renewed cultural infusion has led to an increased interest in the cultures of local communities particularly by people from the industrialized countries… (T)he climate for a new relationship with practitioners of “authentic” or “complementary” medicine is based on the world-wide call for “health for all”.  A large proportion of the population is going for traditional medicine as a first resort and there is a world-wide renaissance for the use of traditional medicine”
.
The important issue for most of the people with whom WIPO met was the need to protect the knowledge from those who can exploit it for their own benefit, not acknowledging the original owners and, sometimes using it in a form in which it becomes eligible for protection, thus conferring property rights on the exploiter.  In discussions with the TK holders themselves (in this case traditional healers and practitioners) the view was the same in all the countries.  They had little information as to the uses to which their knowledge can be put by others and cited several cases of researchers both at the national level and from abroad seeking information from them on the usefulness of plants for medicinal purposes.  With the exception of two individuals, the healers with whom WIPO met had no information on the intellectual property system and requested sensitization and awareness-raising programs on it. Calls were also made for the mobilization of nationals to realize the value of TK.
 In most cases however, they could not come to terms with putting a financial value to their knowledge.  They felt that such knowledge and natural resources, such as plants, on which their treatments are based were divinely given “gifts” and should therefore be freely shared, especially when it is for health-related purposes.


On this issue, a distinction was made between the spiritual aspects of healing practices and the actual administration of medicinal preparations and treatments itself.  It was emphasized by the traditional healers that the spiritual aspect could not be taught and they stated that they never provided information on it to others.  They were all in agreement however  that where benefits are obtained from using this knowledge, it should be shared with the people who provided the knowledge-be it a community or an individual.  



On the latter (preservation and conservation of cultural heritage), its importance of this was repeatedly pointed out particularly as regards folksongs, traditional dances and rituals
 as well as sculptures.

The question of whether TK should not rather be left in the public domain for the common good was raised at one of the meetings. An informant was of the view that the preservation of knowledge in the past had had a negative impact on research (the main means of ascertaining the real properties of some of the resources which the knowledge holders use).  He suggested that putting a price to something which is commonly practiced and communally held within a community commodifies it.
  Such commodification is generally understood to mean that this knowledge is treated as an article of commerce or an exchangeable unit of economic wealth subject to exploitation, sometimes for profit.

Benefits and Beneficiaries of Protection

The question of ownership of TK was raised within the context of the benefits that holders/owners of TK should receive from the use of their knowledge.  It was widely acknowledged by a majority of the people with whom WIPO met that most of the knowledge is communally owned, held and practiced.  However, various levels of ownership were identified ranging from individual rights to family rights through community or village rights, to national rights.  A distinction was made for traditional medicinal knowledge which was said to be more often individually owned and held in secret. In some cases, as is common in this region, ownership sometimes crosses boundaries as common practices and resources exist in neighboring countries.  

In the cases where the knowledge is clearly communally owned, it was suggested that the management and exercise of rights be vested in one body acting for the community.  This body could also be responsible for ensuring that any benefits are shared within the community, through for example, community development projects.  In the case of traditional medicinal knowledge where ownership is usually individual or within a particular lineage, the consensus was that the individual or family should benefit from any commercial exploitation.

Calls were, however, made to recognize the fundamental differences between Western systems and African customs and culture.  In traditional African societies, the attitude is that such knowledge is public property and local users may freely use it for their own benefit –thereby using this public property as a basis for further creations which could be individually owned.  For example, the creation of poems out of “stock expressions”.  Asking local people to pay for the use of knowledge which they believe to be theirs would, it was explained, go against the traditional concept of ownership and stifle creativity
.  This was contrasted with the situation in contemporary western society where the reverse is the case as individualism is seen to be actively promoted
.  Both objectives identified earlier (page 2 above), therefore converge in the case of ownership as TK holders would wish to be compensated as a community for the knowledge where it is communally owned, and ensure that mechanisms are in place to guarantee its continued existence.  

In one of the countries
, the difference between ownership and custodianship was stressed.  This difference was evident in cases where a community entrusts a particular cultural practice or item to a particular family to administer and maintain on behalf of the community.  Examples were given of particular families being responsible for making certain ceremonial drums, for carving swords, or for the performance of certain ceremonial songs or dances.  In these cases, the families do not own the knowledge, but have only been chosen to guard it and exercise it on behalf of the community.  Benefits arising from the commercial exploitation of any of the skills or dances described above would be attributable to the community and not the family concerned. The families in fact would not have the right to grant access to the works.  It follows therefore that ownership is attributed to the community and any benefits arising from such community owned knowledge should be for the community and not the “custodian” families.  The issue of commonality of knowledge/resources across borders was raised frequently but no apparent solution to the problem was offered.


The benefits of protecting TK are at the core of a project which a university in one of the countries is embarking on concerning the investigation of sources of dyes
.

The basis of their research is the traditional process (described by the researchers as slow and laborious) which women in the community
 use to extract color from plants.  The objective of the project is to improve on the technique in cooperation with the women.  The women are the source of the knowledge and as the head of the department of the university put it “our role is to help  them acting as “resource persons” to the traditional holders of this knowledge....to see how the process can be improved…to enable them to retain their traditional use of local dyes instead of turning to synthetic dyes”.  The benefits of explaining the potential of the traditional practices were not only looked at from the financial perspective but more as a means of protecting cultural heritage.  The same academic went on to add:  “Their TK is now being eroded as the technique is now being replaced with the rapid introduction of the use of synthetic dyes”.  He made calls for the academic community to become more au fait with intellectual property issues to enable them further research in these different areas”.


A related view to the above which was expressed at another meeting was that the proliferation of western broadcasts on television and radio has eroded some African traditions (such as telling traditional folktales by moonlight which until the 1970’s was a regular part of family life in many countries
) and affected the focus of the new generation.
  Religion was also seen as being responsible for the loss of TK.  One view expressed was that …“the liberalization of religion should not have affected the need to safeguard the authentic culture of the people
”
Many traditional healers stressed that traditional medicine has always been very important in the daily lives of the people
 and complained of the pace by which modern medicine is overshadowing traditional methods.  They however conceded that they were now increasingly collaborating with modern practitioners with whom they exchange information and cooperate to find treatments in the most difficult cases
.

The traditional medicinal practitioners complained in each country of the lack of governmental support or recognition of their contribution to health care.  Their interests in getting some recognition was emphasized over and above financial reward. They gave several examples of people in the country not recognizing their value although they were sought out as the last resort “when all else fails”, including some orthodox medical practitioners.  One view expressed was that there was no encouragement by the government of traditional medicinal practices.  However, evidence from the meetings also shows that government-run research institutions set up in three of the countries work very closely with traditional practitioners and they are now receiving more recognition.  In Mali
, the Department of Traditional Medicine at the National Public Health Research Institute (INRSP) under the Ministry of Health is by definition run under the auspices of the Government and has a working protocol with the herbal practitioners.  


It renders a public service to them by carrying out clinical trials. At the Center for Scientific Research into Plant Medicine, Mampong, Ghana, the cooperation with the traditional medicinal practitioners was acknowledged not only by the traditional practitioners themselves but also widely across the board in the country.  The case was similar in Nigeria.  Please see box below.  Repeated calls were made for WIPO to provide training on intellectual property as it applies to traditional medicine to holders of TK, researchers and government officials.


Documentation

Documentation was advocated as an important element in the protection of TK in all the countries.  The main reasons given for this were that it could: 

· contribute to the identification of existing knowledge and practices in a community or country;

· serve to prevent the distortion of the knowledge and practices;

· act as a record of the knowledge and practices of the people;

· serve as evidence of ownership.

The need for documentation was described as urgent in many cases as countries were said to stand a great risk of losing their knowledge which is usually held by older people.  Some of this knowledge has not been passed down to people of the younger generation and this was attributed to a widely acknowledged lack of interest by this generation…. “westernization is leading up to an erosion of the passing on of knowledge ..the younger ones are not interested in TK systems…”
.  In Ghana, one person described the problem as follows:

“In the 1950’s when the knowledge was still very vibrant and in regular use and interest in it was keen, there seemed to be no risk of it being lost, but now, the older generation are dying with the knowledge and some of the practices are no longer complete.  The other day I was watching a performance of the Fontomfrom drums  [which are special drums played to honor the chiefs just before they sit to preside over meetings or ceremonies] and noticed that some of the smaller drums which tradtionally formed part of the drum ensemble for such occasions were not being used…there are so many examples of this..”
.

The issue of whether to have a protection mechanism in place before documentation of the knowledge was raised.  Documentation was considered important and it was generally agreed that protection could not really be granted without documenting existing knowledge to provide a basis for such protection. However, concerns were expressed as to the information becoming part of the public domain if it is documented without first having some form of protection in place
.


A note of warning was sounded, however, on the fact that documentation does not necessarily lead to protection and should not be perceived as such,  “..it (documentation) is necessary to preserve the culture and to keep it alive”
.  This statement is understood to mean that documentation is recognized as a means of recording and preserving culture and not necessarily as a means of protecting the culture;

Several examples were cited of documentation efforts in all the countries, including in Nigeria: the publication of the first Nigerian Herbal Pharmacopoeia to record the country’s wealth of resources in this area and the establishment in 1996 of a national documentation center for folklore, a self-sustaining non-governmental organization which has started recording visual works forming part of the national heritage mainly on audio and video tapes; in Ghana: the efforts by the Center for Pharmaceutical Research into Plant Medicine in documenting certain remedies for ailments and the contributions of the International Center for African Music and Dance to the documentation of African heritage (see box below).


Means of Protecting TK

Use of Intellectual Property 


TK was seen by many informants as a nebulous concept which could not be protected by just one system of laws, in this case intellectual property law.  Views were expressed to the effect that the intellectual property system can not recognize collective ownership of what, in most cases, is oral knowledge which is not strictly “new” in nature, given that it is mainly knowledge that has been handed down from generation to generation.  A call was made for the intellectual property system to “..move with the times” as attempts to adapt these knowledge systems to the “orthodox” intellectual property system could lead to the knowledge systems being compromised.  However, the majority of people feel that if intellectual property can contribute in any way to the protection of TK, and at the minimum, lead to the acknowledgement of the rightful owners of the knowledge, it would have served a purpose.


On a more macro level, one view expressed is that there is little financial capacity or capability to exploit the resources or protect this knowledge effectively in many developing countries.  Therefore it is felt that there is scope for cooperating with foreign companies under mutually beneficial terms.
  Questions of preventing access by legislation or regulations were largely perceived as futile in communities where any interest in their knowledge could translate to some immediate relief from pressing economic burdens. One factor which was seen to be a barrier to protection was the lack of cooperation between the holders of TK themselves.  In cases where there are several people within a community that have access to the knowledge, a lack of a united structure within the community often leads to there being several channels for accessing the knowledge.  However, in Senegal, there is one example of cooperation by traditional healers
 in controlling the outflow of the knowledge.  When approached individually for information on their knowledge, they have an agreement to direct all inquiries to their coordinator who discusses this with the members of the association and a decision whether or not to provide the information is taken on this basis.  In this way whatever information is given out is recorded and the uses to which it will be put noted.


An approach to protection which was often suggested was for regional cooperation between neighboring countries but it was recognized that the modality for such cooperation could be expected to be complicated.  It was suggested that the national governments could be the custodian of the resources providing a point of contact for people who want access to it and channeling the benefits of any such exploitation into research for the common good of the people.
. 


One issue on which there was common agreement was that no efforts to protect TK could succeed without working closely with the holders of the knowledge, recognizing their existing “traditional” protection mechanisms, where they exist.


Protection in the minds of many of the people WIPO met, as has been mentioned earlier, was more to do with preservation than protection against use by others.  In this respect, one association of healers has tried to ensure the knowledge does not die with one generation of healers by instituting a method of learning where it is mandatory for each healer to have an apprentice to whom he teaches all that he knows and as such the knowledge is transmitted, although not the spiritual aspects which they say cannot be learnt, as they are divinely given gifts.
  


Intellectual property practitioners, including lawyers and staff of the national intellectual property offices with whom WIPO met suggested some possible ways in which the IP system could be used to protect TK.  This was important they said, because, contrary to popular belief, not all of the knowledge is in the public domain.  WIPO was requested to provide advice, guidance and assistance with the development of legislation on the protection of TK;  particularly by sharing the experiences of other countries in this respect.



In all the countries visited, specific suggestions were made on the possible uses of aspects of intellectual property law to protect particular products originating from TK or practice.  These include: the registration of the designs of the “tie and dye” cloth in the case of the women in Nigeria and Mali, as discussed above; the use of appellations of origin and geographical indications for the protection of the “bogolan” cloth (also known as mud cloth) in Mali and the need to develop a regime for the exercise of collective rights over these designs.  The need for IP to recognize collective ownership was also expressed in Senegal.
   In this respect, the use of collective marks was discussed.  Some countries provide for the registration of collective marks which are used to indicate the affiliation of enterprises using the mark or which refer to identifiable standards met by the products for which the mark is used.  Collective marks may be owned and used by an association as a body or its members individually.


Although WIPO encountered examples of the use of the patents in three of the countries visited, criticisms were repeatedly leveled at the patent system at various meetings on two main counts.  Firstly, patents were cited as one major example of where utilization of intellectual property to protect TK would be problematic due to the strict rules that apply to eligibility for patentability.  In order to be eligible for patentability, an invention must fall within the scope of patentable subject matter and must meet several criteria if it is to be eligible for patent protection.  An invention is new if it is not anticipated by prior art.  Prior art in turn is everything disclosed to the public in tangible form.  For an invention to be patentable, it must meet the requirement of novelty, must be capable of industrial application, and must exhibit a sufficient inventive step. For TK which has been passed from generation to generation, questions of novelty arise as they are generally characterized by definition as old, pre-existing knowledge.  While it follows that knowledge in itself without being translated into an invention is not patentable, inventions which are based on pre-existing knowledge (some TK), it is argued by some, do not meet the novelty requirements of the patent system. Thus criteria were therefore seen as having the potential for excluding TK and TK based inventions from IP protection.
 


The second count had to do with the complexity of the patent system and cost related issues.  In Nigeria, the National Institute for Pharmaceutical Research and Development (NIPRD) has filed 3 patents in 46 countries through the Organization Africain de la Propriete Intellectuelle (OAPI) (see box below) and the African Regional Intellectual Property Organization (ARIPO) (see box in the chapter on the Eastern and Southern African FFM).  In Mali, a traditional practitioner has also patented three of his medical preparations.  In both cases, the parties concerned expressed their reservations about the crippling costs of patenting and the technicality of the process.  They requested a review of the patent costs and a simplification of the process, particularly in the case of developing countries.



A suggestion was made by one of the lawyers WIPO met with for the establishment of an informal patent-type registration system under which people in the TK constituency could register their rights and which could serve as evidence of ownership and prevent others laying claim to it.  It was not clear however whether this system was expected to operate internationally or at the national level.


The use of trade secrets was advocated strongly given the fact that it does not have the stringent requirements of the patent system.  Additionally, WIPO was informed that knowledge of traditional practices has been protected by secrecy in certain communities.


Contracts


The use of contracts as exemplified in the NIPRD example above was advocated at many meetings as a possible option.  In Ghana, the CSRIPM is working in cooperation with the Registrar General’s department to prepare contracts that govern the relationship between traditional healers and the health department.  In each country visited, there was an established system or attempts at establishing a working relationship between a government institution, in three cases, research institutions and the traditional healers
.  This was with a view to putting a much needed legal framework for protection in 

place to govern these relationships.


There is evidence of use of the intellectual property System (use of patents to protect medical preparations based on TK) by traditional healers or their representatives in Mali
and Nigeria
 and the process has started in Ghana where several state-of-the-art searches have been conducted.
  WIPO conducts a search on behalf of applicants form its member states on the state of the art as regards a given technology/invention with a view to establishing what the latest development in an existing field is for example; rice processing.  This enables researchers to focus their research by steering it in the right direction, avoiding researching into issues which have already been covered and avoid covering charted territory.  It also enables them to have a certain target in mind and focus their resources on this.  This is the dynamic side of the of the Patent system as opposed to the protection side of the patent system as it offers the opportunity for people to seek and obtain information which facilitates their research evaluation and development processes.


A herbalist in Mali
 described the difficulty he experienced in trying to get recognition for one of his preparations, finally receiving a clinical certificate after 23 years (a pre-requisite for filing of patents in his country, a member of OAPI.  He now has two patents registered through OAPI and says he is still in debt as a result adding that the chances of recouping these costs from the sales of the medicine are very low.  Users of the patent system in the countries visited sometimes have to seek external funding to pay for the costs such as the NIPRD example-see box above.  As the Malian herbalist put it.. “I have realized that patenting is only one step and does not guarantee that the drug will be commercially viable…”.

Sui generis protection

In the West African context, where cultures, practices, techniques and resources exist across national borders the need for a regional approach to protection was advocated as where legislation to protect TK exists in one country and not the other, the purpose would be defeated.  Although many people with whom WIPO met recognized the benefits of having some regulations to the access and use of biological resources, the point was made strongly on occasion, that such legislation should not be counter-productive, acting as

a barrier to access.


Draft regional legislation prepared by the Organization of African Unity (OAU), of which all the countries visited are members was the only example of sui generis regulations encountered.  Please see description of the draft legislation in the box in the chapter on the FFM to Southern and Eastern Africa.

Examples cited were of the “Kente” cloth
 and the “Bogolan” cloth
 which a few countries neighboring each other claim ownership of.  A traditional medicine practice bill has been drafted in one of the countries and at the time of writing was due to be debated in parliament
.  Advocates for sui-generis protection supported the earlier views that existing laws are inadequate.

Customary Law and Practice

Traditional systems of protection exist within families and the point was made several times that these should not be ignored.  The Dogon people in Mali describe their sculptures as “open air libraries” because the history of the people can be studied by reading the symbols on the structures.  This was described as a traditional way of preserving their knowledge.  These sculptures have different meanings to the Dogon people but are only seen as art for decorative purposes in the west and are being copied with the result that the original meanings are being compromised
.  They however say that additional protection is not necessary as they rely on spiritual protection and where their knowledge or practices are exploited for uses to which they should not be put, people do it at their own risk and should be prepared to bear the consequences.  The general view was that Customary law and practice is used across the countries for protection, preservation and promotion of cultural heritage.


General

At several meetings, requests were directed to the governments of the countries on aspects of protection of TK and they include:

· Calls for an in-depth survey of the existing knowledge to complement documentation efforts, including an ethno-botanical survey to determine which of the herbs and plants are useful for medicinal purposes or otherwise
.

· the need for a multi-disciplinary dedicated and competent arm of government to focus on matters relating to the use and protection of TK.
  Governments were further advised to take an all inclusive approach, involving all government institutions concerned, to avoid compartmentalization which could lead to inaction.

· the need to create community herbal heritage centers to give the communities some ownership over the knowledge and those who want to exploit it, a point of reference
.

Although some governments are now realizing the importance of TK resources with the creation of research institutes in three of the four countries visited on this mission
, the general view of those with whom WIPO met in all the countries was that the governments have a greater role to play as far as equipping these institutions and creating an enabling environment for them to achieve the objectives for which they were created, are concerned. Governments were therefore called on to boost the research and development capacities of these institutes by investing more in them.  As regards research, governments were also requested to assist and support academics involved in research and development to encourage them to extend their focus beyond their ultimate goal of publishing papers in academic journals.  In areas where partnerships could be forged with industry, governments were requested to facilitate such relationships, where possible. Industry was also seen as having a role in forging partnerships.
  Finally, Governments were urged to encourage traditional medicinal practitioners by providing them with tax breaks where they had taken the initiative to develop their work further
.


Box 1:  FFM to West Africa: 


Country Membership


in international IP treaties.





Box 2:  FFM to West Africa: 


Country Membership in TK-related


Treaties and Processes.





Intellectual Property Needs and Expectations #1





Awareness-raising at the national level of the intellectual property aspects of TK





Preservation and Conservation of Traditional Knowledge





The Bioresources Development and Conservation Program (BDCP) is a non-governmental organization involved in biodiversity conservation and socio-economic development.  The organization has been actively involved in the international processes in support of the Convention on Biological Diversity (CBD) 1992, working in the field of biodiversity protection and promotion in several countries, especially Nigeria.  It is involved in biological prospecting for medicines, cosmetics and crop protection agents which are based on leads from traditional ethno-botanical and ethno-medical knowledge and ecological indicators. Its focus is on drug development and conservation.  Plants are selected based on indigenous use and are collected directly from the communities. The organization has a long-standing relationship with traditional healers in the country through the National Union of Traditional Healers and Medical Practitioners (NUTHMP).  They provide immediate rewards for their contributions on the basis of a benefit-sharing formula which takes the intellectual contribution of the traditional healers to drug development (usually information and samples) into account.  Compensation takes four forms: a small cash payment directly to the informant/collector; assistance with community development projects; medical help with acute life-threatening conditions, and long-term royalties from the licensing of any drugs developed at Shaman Pharmaceuticals (California, USA).


In conjunction with Shaman and the Healing Forest Conservancy (HFC), they have established a Fund for Integrated Rural Development and Traditional Medicine (FIRD-TM).  This trust fund is completely independent but may administer funds only for the purposes outlined in its charter; that is, conservation, drug development and the socio-economic well-being of rural communities.





Source: <www.bioresources.org> and  at the meeting with the  BDCP, Lagos, January 19, 1999.











Intellectual Property Needs and Expectations # 2





Training on the use of the IP system for all stakeholders, including holders of �TK and researchers.





Collaborative Agreement between the National Institute for Pharmaceutical Research and Development (NIPRD), Abuja, Nigeria


and


Holders of Traditional Medicinal Knowledge





NIPRD was created in 1987 as a parastatal of the Federal Ministry of Science and Technology with the primary objective of harnessing natural raw materials in the country for use in the pharmaceutical industry by targeting the development of excipient and active ingredients and the development of traditional medicine.  It also has the mandate to monitor the quality of orthodox medicine in the country.  It is a United Nations Development Program (UNDP) approved African Regional Center for the Industrial Utilization of Medicinal and Aromatic Plants, and has substantial national government support, and receives grants in material and financial forms from foreign institutions, intergovernmental organizations and other governments.  It collaborates closely with many universities in the country where the academics are involved in pharmaceutical research and receives African scientists who want to conduct research at the Institute at no cost.





NIPRD works closely with traditional medicinal practitioners appointing the most reliable as consultants on the basis of mutual obligations as stipulated in a contractual agreement between the consultant herbalist and the Institute which takes into account the Institute’s contribution to the development of any drugs and outlines mutual obligations and benefits for both parties.





The responsibilities of the Institute in this collaboration after ascertaining the credibility of the herbalist include: subjecting the extracts obtained form the plants to standard scientific evaluation for safety and efficacy; research and development work regarding the evaluation, safety and rational utilization of the products as well as their formulation into suitable dosage forms for commercial purposes, working with the herbalist as a member of the research team; applying for and bearing the costs of patent applications in the name of the institute, the research fellows involved in development and the herbalist; registration of all trade marks/trade names; and payment to the consultant herbalist of the cost of all the samples received and all related incidental costs (such as travel, communication costs etc.)





The responsibilities of the consultant herbalist include:  complete disclosure of the plant materials, methods of collection and preparation, dosage and schedule of administration as well as the disease being targeted; provision of sufficient quantities of the correct plant materials to the institute; an undertaking not to disclose the content of his recipe or any other privileged information arising from the research into his preparation to any other research group or party.  NIPRD realizes the reluctance of genuine consultant herbalists to disclose their knowledge which is usually a family secret.  They therefore take all the time required to cultivate strong relationships with each herbalist based on trust, assuring them of the protection of their immediate and long term interests through clauses in the agreement which they have a total commitment to honor.





Many multinational pharmaceutical companies have expressed an interest in marketing the drugs developed by the Institute and modalities for such cooperation need to be developed with scope for  technology transfer agreements built in.  The Institute expressed a need for training on the use of the intellectual property system as a whole and ways in which it could be made more accessible and affordable to users from developing countries (as without a UNDP grant, patenting costs would have been prohibitive to the Institute) and training on the negotiation of licensing agreements.





Source:  Meeting with Professor Charles O.N. Wambebe,Director General, NIPRD, Abuja, January 20, 1999.





Intellectual Property Needs and Expectations #3





Promotion of the use of technology transfer arrangements as a possible mechanism for benefit sharing.





Intellectual Property Needs and Expectations # 4





Need for information on the IP implications of documentation.





International Center for African Music and Dance (ICAMD), University of Ghana, Legon





The primary mission of the Center is the promotion of international scholarship and creativity in African music and dance.  One of its main priorities is to serve as an archival, documentation and study center for African music and dance.  The center’s primary goal in this respect is to develop a unique library of oral texts (interviews, song texts, stories etc.), unpublished manuscripts and documentation of musical events (such as festivals, rituals and ceremonies), and the acquisition of manuscripts, books and audio-visual materials on African music, dance, drama as well as general works in the field of ethnomusicology and music education.  The documented works include anthropological and historical materials on African societies and cultures, dictionaries and encyclopaedias of music, language dictionaries and a substantial collection of audio and video recordings of African music, dance and oral literature.





Source:  ICAMD Newsletter, September, 1998 and at meeting with Professor J.H. Kwabena Nketia, Director, ICAMD, January 25, 1999.





































































































 








Intellectual Property Needs and Expectations #5





Provision of technical advice and assistance on the development of legislation on the protection of TK.





Intellectual Property Needs and Expectations #6





Revision of the costs of processing patent applications and simplification of the procedures.





ORGANIZATION AFRICAIN DE LA PROPRIÉTÉ INTELECTUELLE (OAPI)





Until 1962, patent rights in the majority of francophone African countries were governed by French laws.  The French National Patent Rights Institute (INPI) was the National Authority for each of these countries, then grouped within the French Union (Union Française). The majority of the French Union member countries having become independent in 1960, found it necessary to create a body of their common territory, in respect of conventions on patent rights.  This creation found its legal justification in article 19 of the Paris Convention for the protection of Industrial Property (as revised) 1967, which states that “…[the] countries of the Union reserve the right to make separately between themselves special agreements for the protection of industrial property, in so far as these arrangements do not contravene the provisions of this Convention”.





On the basis of this provision, 12 African countries (Federal Republic of Cameroon, Central African Republic, Republic of Congo, Republic of Côte d'Ivoire, Republic of Dahomey, Republic of Upper Volta, Republic of Gabon, Republic of Mauritania, Republic of Senegal, Republic of Chad, Malagasy Republic, Republic of Niger) covering territories of french expression and culture together decided to create a single body to act as the national patent rights authority for each of them. The African and Malagasy Patent Rights Authority(OAMPI) was thus born on September 13, 1962 by the agreement known as the ‘Libreville Agreement’ covering patents, trademarks or trade names and industrial drawings or models.





The withdrawal of the Malagasy Republic for reasons of sovereign judgement, the need to cover all rights items, notably models, trade names, products and service trademarks, the need to better involve patent rights in development, and the desire to be the seed of a larger integration, led the founding states to revise the Libreville Agreement and to create the Organisation Africain de la Propriété Intelectuelle (OAPI) by the adoption of a new convention signed in Bangui on March 2, 1977.





The ‘Bangui Agreement’ revising the Libreville Agreement, serves as national law for each of the member states and the protection title which it issues are automatically valid in all the member states. Its headquarters is in Yaounde, in the Republic of Cameroon.





The items covered by the Bangui Agreement are: Patents, Models, Products and Service Marks, Industrial drawings and models, Trade Names, Captions and Copyright.  The Organization plans to extend the scope of items it protects, to include outline diagrams (integrated circuit maps) and plant resources.





OAPI seeks to fully contribute to the economic development of the member states, notably through an effective protection of intellectual property and related rights in order to render their territory attractive to investment.





								Adapted from the OAPI website <www.oapi.wipo.net>





Intellectual Property Needs and Expectations #7





Practical training on the use of applicable elements of the IP system to protect TK





Intellectual Property Needs and Expectations # 8





The need to explore an effective regional approach to the protection of TK.





Intellectual Property Needs and Expectations #8





Examination of customary systems for the protection of TK.





Summary of Intellectual Property Needs and Expectations





Inter disciplinary awareness-raising at the national level of the intellectual property aspects of TK





Training on the use of the intellectual property system for all stakeholders including holders of traditional knowledge and researchers.





Promotion of the use of technology transfer arrangements as a possible mechanism for benefit sharing.





Need for information on the intellectual property implications of documentation.





Provision of technical advice and assistance on the development of legislation on the protection of traditional knowledge.





Revision of the costs of processing patent applications and simplification of the procedures.





The need to explore an effective regional approach to the protection of traditional knowledge.





Examination of possible intellectual property- type protection for traditional knowledge, using customary law.














� Meeting at the Center for Scientific and Industrial Research (CSIR), Accra, Ghana.  Present were, Professor Atteng Yeboa, Deputy Director General, Environment and Health; Professor Kwesi Ayensu, Deputy Director General, Institute of Natural Sciences; Dr. Owusu Ansah, Director, Institute for Industrial Research; Mr. Emmanuel Sackey, Scientific Officer, Institute for Industrial research; Mr. J. Gogo, Science and Technology Policy Research Institute; Florence Ejei, Scientific Secretary, Institute of Natural Sciences.  The CSIR has 13 institutes involved in research in Agriculture, Science Policy and Industry.


� Meeting with the Nigerian Folklore Society, Lagos, Nigeria, January 21, 1999. Present at the meeting were: Dr. S.O. Williams, President; Dr. G.G. Darah, immediate past President; Messrs. Humphrey Bekaren and Kunle Filani and Mrs. Bisi Ogundiran, Treasurer.


� Meeting with Professor J. H. Kwabena Nketia, Director, International Center for African Music and Dance, University of Ghana, Legon, January 25, 1999.


� Meeting with the Group N’Ko (the Cultural Movement for Development). Present were Mr. Mahmoud Bamba, President; Mr. Richard Toé, Mr. Adama Traoré and Mr. Souncolo Dembelé, Bamako, January 29, 1999.


� Particularly the examples from Abeokuta, Nigeria and Bamako, Mali.  Meetings with the Kemta Ikotu Adire Cottage Industry, Abeokuta, Nigeria and with Mrs. Awa Ly, Bamako, Mali, January 29, 1999.


� Which helps in conservation of the forests.  Information provided at meeting with the National Directorate of Nature Conservation (DNAER), where the delegation met with Mr. Yaya Tamboura, Director, and Mr. Bourama Niagate, Water and Forestry Engineer, Bamako, Mali, January 27, 1999.


� Emphasized particularly at the meeting with the University of Agriculture, Abeokuta, Nigeria, January 21, 1999; and at the meeting with the Institute of Rural Economy (IER), Bamako, Mali, January 28, 1999, where WIPO met with Dr. Modibo Sidibé, Assistant Director General, Mr. Abdoul Y. Maiga, planner-teledetector, and Dr. Abdoul K. Traoré, Director of the Regional Center for Agronomic Research in Sotuba.


� These spiritual aspects were considered very important in every country although it was recognized that they can not come under scientific scrutiny and as such may not be regarded as protectable.


� Dr. Larsey Mensah, Director, Institutional Care Division, Ministry of Health, Accra, Ghana, January 22, 1999.


� Meeting with representatives of the Ministry of Environment, Science and Technology-Mr.  E.P.D. Barnes, Director; Dr. Dwumfour and Mr. Larsey Mensah, Accra, Ghana, January 22, 1999.


� During a visit to Agogo, Ghana, Nana Akuoku Sarpong, the Presidential Staffer for Chieftaincy Affairs and Chairman of the National Commission on Culture  who is a paramount chief in the Ashanti region highlighted the importance of maintaining their culture ranging from issues to do with  succession, marriage and inheritance to their rituals and dances.


� The Dogon masks of Mali were said to be copied now without according them with the meanings which was the traditional practice.


� Meeting with Bioresources Development and Conservation Program (BDCP), represented by Professor E.N. Sokomba, Executive Director; and Mr. Anthony Onugu, Environmental Economist, Lagos, Nigeria, January 19, 1999.


� Meeting with Professor J. H. Kwabena Nketia, Director, International Center for African Music and Dance, University of Ghana, Legon, January 25, 1999.


� Please repeat same footnote as 14.


� Ghana.  Particularly at the meeting with Professor J. H. Kwabena Nketia, Director, International Center for African Music and Dance, University of Ghana, Legon, January 25, 1999.


� Professor Adetoro, University of Agriculture, Abeokuta, Nigeria, January 21, 1999.


� Women from Abeokuta, Nigeria who traditionally produce “Adire” and “Adire Eleko” fabric.


� Meeting with Professor Julius Okojie, Vice Chancellor of University of Agriculture, Abeokuta, Nigeria, January 21, 1999.


� Meeting with the Nigerian Folklore Society, Lagos, Nigeria, January 21, 1999. Present at the meeting were: Dr. S.O. Williams, President; Dr. G.G. Darah, immediate past President; Messrs. Humphrey Bekaren and Kunle Filani and Mrs. Bisi Ogundiran, Treasurer.


� Meeting with Professor Asiedu Yirenkyi, Chairman of the National Folklore Board, Accra, Ghana, January 25, 1999.


� Meeting with three representatives of the Ginna Dogon Association for the protection and promotion of Dogon culture in Bamako, presided over by Mr. Ambadio Kassogué, January 29, 1999.


� Meeting with Association Malango, Fatik, Senegal, January, 31, 1999.


� Meeting with a group of traditional therapists at the traditional hospital in Keur Massar, Senegal.  Present were Mr. Mamadou Sambo Diaw, Mr. Abdoulay Fati, Mr. Amedou Ba and Mr. Djibril Ba, Keur Masser, Senegal, January 30, 1999.


� National Public Health Research Institute (INRSP), Bamako, Mali.


� Meeting with the Director General of the National Office of Technology Acquisition and Promotion (NOTAP), Dr. David Okongwu, and Mrs. Funke Araba, Assistant Director, Lagos, Nigeria, January 18, 1999.


� Meeting with Professor J. H. Kwabena Nketia, Director, International Center for African Music and Dance, University of Ghana, Legon, January 25, 1999.


� Meeting with representatives of the Ministry of Environment, Science and Technology-Mr.  E.P.D. Barnes, Director; Dr. Dwumfour and Mr. Larsey Mensah, Accra, Ghana, January 22, 1999.


� Meeting with Professor J. H. Kwabena Nketia, Director, International Center for African Music and Dance, University of Ghana, Legon, January 25, 1999.


� Meeting with Professor Arouna Keita, Faculty of Medicine, Pharmacy and Odonto-Stomatology of the University of Bamako, and Head of the Department of Traditional Medicine at the National Public Health Research Institute (INRSP), Bamako, Mali, January 28, 1999.


� Association Malango, Fatik, Senegal.


� Meeting with representatives of the Ministry of Environment, Science and Technology-Mr.  E.P.D. Barnes, Director; Dr. Dwumfour and Mr. Larsey Mensah, Accra, Ghana, January 22, 1999.


� Meeting with Association Malango, Fatik, Senegal, January 31, 1999.


� Meeting with Dr. Hamady Bocoum, Head of Department of Human Sciences, Fundamental Institute for Black Africa (IFAN) at the Cheick Anta Diop University, Dakar, Senegal, February 1, 1999.


� For example, the Malian Association for the promotion of Inventive Research and Innovative Technology, Bamako. (AMPRIT) confirms that the Bogolan cloth does not meet the three requirements for Patenting.  At Meeting of January 27, 1999.  Present were Mr. Seydounour Diallo, Secretary General; Madame –Konate, Vice President;  Mr. Fousseyni Toure, Inventor.


� Mr. Larsey Mensah, Director, Institutional Care Division, Ministry of Health, Accra, Ghana, January 22, 1999.


� Nigerian Institute for Pharmaceutical Research and Development (NIPRD), Nigeria; Center for Scientific Research into Plant Medicine (CSRIPM), Ghana; National Public Health Research Institute (INRSP), Mali and in Senegal, the National Hospital in Dakar works in close cooperation with some traditional healers in the treatment of particular illnesses such as sickle cell anemia.  In some cases, units have been created within the Ministries of Health to deal solely with traditional medicine.


� Mr. Mandani Traoré, Traditional healer, Mali.


� Nigerian Institute for Pharmaceutical Research and Development (NIPRD) jointly with healers.


� Center for Scientific Research into Plant Medicine (CSRIPM), Mampong, Ghana.  17 searches at the time of writing.


� Mr. Mandani Traoré, Traditional healer, Kayes, Mali.


� Mostly claimed as originating in Ghana but also claimed by people in neighboring Togo and Cote d’Ivoire 


� Traditionally recognized as originating from Mali but communities in neighboring countries also lay claim to its ownership.


� Ghana


� At meeting with the National Directorate for Arts and Culture, Bamako, Mali, January 27, 1999.  Present were Mr. Téreba Togola, Director; Mrs. Haidara Aminata sy; Mr. Mamadou Demba Sissoko; Mr. Salia Malé and Mr. Namory Keita.


� Meeting with three representatives of the Ginna Dogon Association for the protection and promotion of Dogon culture in Bamako, presided over by Mr. Ambadio Kassogué, Bamako, Mali, January 29, 1999.


� Meeting with the Registrars Department, Ministry of Commerce and Tourism and the Federal Environmental Protection Agency (FEPA), the agency designated as the national focal point for the Secretariat of the Convention on Biological Diversity (SCBD), Abuja, Nigeria, January 21, 1999.  The Registrars Department was represented by Mr. Salihu Aliyu, the Acting Registrar of Trademarks, Patents and Designs; Mr. Maiwada M. Omar, Assistant Registrar; Mr. Shafiu Adamu Yauri, Assistant Registrar and Ms. Titi Dabiri; and FEPA was represented by Alhaji M.M. Umar, Director; also at the meeting with Professor Charles Wambebe at Nigerian Institute for Pharmaceutical Research and Development (NIPRD), Abuja, January 21, 1999.


� Roundtable at the Center for Scientific Research into Plant Medicine (CSRIPM), Mampong, Ghana, January 25, 1999.  Representing the Center were Professor K. Oppong-Boachie, Director; Dr. Archie Sittie, Acting Deputy Director; Mr. Osarfun Mensah, Head of Pharmacology; Mr. E.E. Mensah, Head of Microbiology; Mr. Yaw Amayaw, Scientific Information Officer and Messrs. Abraham Quarcoo, Frederick Aboagye, W. Ofosuhene-Djan, Michael Assuah and George Antepim, all Research Officers.  The following traditional healers were also present: Messrs. Joseph Atiako, Ransford Atiako and Djam Atiako of Alafia Bitters and Dr. G.K. Noamesi; and at the meeting with the Bioresources Development and Conservation Program (BDCP), represented by Professor E.N. Sokomba, Executive Director; and Mr. Anthony Onugu, Environmental Economist, Lagos, Nigeria, January 19, 1999.


� Meeting with Professor Charles Wambebe at the Nigerian Institute for Pharmaceutical Research and Development (NIPRD), Abuja, Nigeria, January 21, 1999.





�At the meeting with the Bioresources Development and Conservation Program (BDCP), represented by Professor E.N. Sokomba, Executive Director; and Mr. Anthony Onugu, Environmental Economist, Lagos, Nigeria, January 19, 1999.


� Meeting with  Mr. Mandani Traoré, Bamako, Mali, January 26, 1999.





