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ARTICLE 1

PROTECTION AGAINST MISAPPROPRIATION

1. Traditional knowledge shall be protected against misappropriation.

2. Any acquisition, appropriation or utilization of traditional knowledge by
unfair or illicit means constitutes an act of misappropriation. Misappropriation may
also include deriving commercial benefit from the acquisition, appropriation or
utilization of traditional knowledge. [ When the person using that knowledge knows,
or isnegligent in failing to know, that it was acquired or appropriated by unfair
means;] and other commercial activities contrary to honest practices that gain
inequitable benefit from traditional knowledge.

3. In particular, legal means should be provided to prevent:

() Acquisition of traditional knowledge by theft, bribery, coercion,
fraud, trespass, breach or inducement of breach of contract, breach or inducement of
breach of confidence or confidentiality, breach of fiduciary obligations or other
relations of trust, deception, misrepresentation, the provision of misleading
information when obtaining prior informed consent for access to traditional
knowledge, or other unfair or dishonest means;

(i) Acquisition of traditional knowledge or exercising control over itin
violation of legal measures that require prior informed consent as a condition of
access to the knowledge, and use of traditional knowledge that violates terms that
were mutually agreed as a condition of prior informed consent concerning access to
that knowledge;

(iii) False claims or assertions of ownership or control over traditional
knowledge, including acquiring, claiming or asserting intellectual property rights
over traditional knowledge-related subject matter when those intellectual property
rights are not validly held in the light of that traditional knowledge and any
conditions relating to its access;

(iv) If traditional knowledge has been accessed, commercial or
industrial use of traditional knowledge without just and appropriate compensation to
the recognized holders of the knowledge, when such use has gainful intent and confers
a technological or commercial advantage on its user, and when compensation would
be consistent with fairness and equity in relation to the holders of the knowledge in
view of the circumstances in which the user acquired the knowledge; and

(V) Wilful offensive use of traditional knowledge of particular moral or
spiritual value to its holders by third parties outside the customary context, when such
use clearly constitutes a mutilation, distortion or derogatory modification of that
knowledge and is contrary to ordre public or morality.




4, Traditional knowledge holders should also be effectively protected against
other acts of unfair competition, including acts specified in Article 10bis of the Paris
Convention. Thisincludes false or misleading representations that a product or
serviceis produced or provided with the involvement or endor sement of traditional
knowledge holders, or that the commercial exploitation of products or services
benefits holders of traditonal knowledge. It also includes acts of such a nature asto
create confusion with a product or service of traditional knowledge holders; and false
allegations in the course of trade that discredit the products or services of traditional
knowledge holders.

The application, inter pretation and enforcement of protection against
misappropriation of traditional knowledge, including determination of equitable
sharing and distribution of benefits, should be guided, as far as possible and
appropriate, by respect for the customary practices, norms, laws and under standings
of the holder of the knowledge, including the spiritual, sacred or ceremonial
characteristics of the traditional origin of the knowledge.

ARTICLE 2

LEGAL FORM OF PROTECTION

1. The protection of traditional knowledge against misappropriation may be
implemented through a range of legal measures, including: a special law on
traditional knowledge; laws on intellectual property, including laws governing unfair
competition and unjust enrichment; the law of contracts; thelaw of civil liability,
including torts and liability for compensation; criminal law; laws concerning the
interests of indigenous peoples; fisherieslaws and environmental laws; regimes
governing access and benefit-sharing; or any other law or any combination of those
laws. This paragraph is subject to Article 11(1).

2. The form of protection need not be through exclusive property rights, although
such rights may be made available, as appropriate, for the individual and collective
holders of traditional knowledge, including through existing or adapted intellectual
property rights systems, in accordance with the needs and the choices of the holders
of the knowledge, national laws and policies, and international obligations.

ARTICLE 3
GENERAL SCOPE OF SUBJECT MATTER

1 These principles concern protection of traditional knowledge against
misappropriation and misuse beyond its traditional context, and should not be
interpreted as limiting or seeking externally to define the diverse and holistic
conceptions of knowledge within the traditional context. These principles should be
interpreted and applied in the light of the dynamic and evolving nature of traditional
knowledge and the nature of traditional knowledge systems as frameworks of ongoing
innovation.



2. For the purpose of these principles only, the term * traditional knowledge’
refersto the content or substance of knowledge resulting fromintellectual activity in a
traditional context, and includes the know-how, skills, innovations, practices and
learning that form part of traditional knowledge systems, and knowledge embodying
traditional lifestyles of indigenous and local communities, or contained in codified
knowledge systems passed between generations. It isnot limited to any specific
technical field, and may include agricultural, environmental and medicinal
knowledge, and knowl edge associated with genetic resources.

ARTICLE 4
ELIGIBILITY FOR PROTECTION

Protection should be extended at least to that traditional knowledge whichis:

() Generated, preserved and transmitted in a traditional and
intergenerational context;

(i) Or indigenous community or people that preserve and transmit it
between generations; and

(iii) Integral to the cultural identity distinctively associated with the
tradition of an indigenous or traditional community or people that
are recognized as holding the knowl edge through a form of
custodianship, guardianship, collective ownership or cultural
responsibility. Customary or traditional practices, protocols or
laws may express this relationship formally or informally.

ARTICLE 5

BENEFICIARIES OF PROTECTION

Protection of traditional knowledge should benefit the communities who generate,
preserve and transmit the knowledge in a traditional and intergenerational context,
who are associated with it and who identify with it in accordance with Article 4.
Protection should accordingly benefit the indigenous and traditional communities
themselves that hold traditional knowledge in this manner, as well as recognized
individual s within these communities and peoples. Entitlement to the benefits of
protection should, asfar as possible and appropriate, take account of the customary
protocols, understandings, laws and practices of these communities and peoples.



ARTICLE 6

FAIR AND EQUITABLE BENEFIT-SHARING
AND RECOGNITION OF KNOWLEDGE HOLDERS

1. The benefits of protection of traditional knowledge to which its holders are
entitled include the fair and equitable sharing of benefits arising out of the
commercial or industrial use of that traditional knowledge.

2. Useof traditional knowledge for non-commercial purposes need only giverise
to non-monetary benefits, such as access to resear ch outcomes and involvement of
the source community in research and educational activities.

3. Those using traditional knowledge beyond its traditional context
should mention its source, acknowledge its holders, and use it in a manner
that respects the cultural values of its holders.

4, Legal means should be available to provide remedies for traditional
knowledge holdersin cases where the fair and equitable sharing of
benefits as provided for in paragraphs 1 and 2 has not occurred, or where
knowledge holders were not recognized as provided for by paragraph 3.

5. Customary laws within local communities may play an important rolein
sharing benefits that may arise from the use of traditional knowledge.

COMMENT: Akwe: Kon Guidelines on lands occupied by indigenous
communities.

[- Torecognisethat DEVELOPMENTS proposed to take place on LANDS and
WATERS traditionally occupied by indigenous and local communities are
sensitive to their concerns since this has been a source of these communities
environmental, agricultural, medicinal concerns and, because of the potential
long term negative impacts on their lively hoods and traditional knowledge that
could be associated with such developments. This should be part of impact
assessment for development in areas traditionally used as a source of genetic
resource for these communities.]

ARTICLE 7
PRINCIPLE OF PRIOR INFORMED CONSENT

1 The principle of prior informed consent should govern any access of
traditional knowledge fromits traditional holders, subject to these principles and
relevant of national laws.

2. The holder of traditional knowledge shall be entitled to grant prior informed
consent for access to traditional knowledge, or to approve the grant of such consent
by an appropriate national authority, as provided by applicable national legislation.



3. Measures and mechanisms for implementing the principle of prior informed
consent should be under standable, appropriate, and not burdensome for all relevant
stakeholders, in particular for traditional knowledge holders; should ensure clarity
and legal certainty; and should provide for mutually agreed terms for the equitable
sharing of benefits arising from any agreed use of that knowledge.

ARTICLE 8
EXCEPTIONSAND LIMITATIONS

1. The application and implementation of protection of traditional knowledge
should not adversely affect:

() The continued availability of traditional knowledge for the
customary practice, exchange, use and transmission of traditional knowledge by
traditional knowledge holders;

(i) The use of traditional medicine for household purposes; usein
government hospitals, especially by traditional knowledge holders attached to such
hospitals; or use for other public health purposes.

2. In particular national authorities may exclude from the principle of prior
informed consent the fair use of traditional knowledge, which is already readily
available to the general public, provided that users of that traditional knowledge
provide equitable compensation for industrial and commercial uses of that traditional
knowledge.

ARTICLE9
DURATION OF PROTECTION
1. Protection of traditional knowledge against misappropriation should last as
long as the traditional knowledge fulfils the criteria of eligibility for protection
according to Article 4.
2. If competent authorities make available through national or regional measures

additional or more extensive protection for traditional knowledge than is set out in
these Principles, those laws or measures shall specify the duration of protection.

ARTICLE 10
TRANSITIONAL MEASURES
Protection of traditional knowledge newly introduced in accordance with these

principles should be applied to new acts of acquisition, appropriation and use of
traditional knowledge. Acquisition, appropriation or use prior to the entry into force



of the protection should be regularized within a reasonable period of that protection
coming into force. There should however be equitable treatment of rights acquired by
third partiesin good faith.

ARTICLE 11
FORMALITIES

1. Eligibility for protection of traditional knowledge against acts of
misappropriation should not require any formalities.

2. In the interests of transparency, certainty and the conservation of traditional
knowledge, relevant national authorities may maintain registers or other records of
traditional knowledge, where appropriate and subject to relevant policies, laws and
procedures, and the needs and aspirations of traditional knowledge holders. Such
registers may be associated with specific forms of protection, and should not
compromise the status of hitherto undisclosed traditional knowledge or the interests
of traditional knowledge holdersin relation to undisclosed elements of their
knowledge.

ARTICLE 12
CONSISTENCY WITH THE GENERAL LEGAL FRAMEWORK

1. In case of traditional knowledge which relates to components of biological
diversity, access to, and use of, that traditional knowledge shall be consistent with
national laws regulating access to those components of biological diversity.
Permission to access and/or use traditional knowledge does not imply permission to
access and/or use associated genetic resources and vice versa.

ARTICLE 13

ADMINISTRATION AND ENFORCEMENT OF PROTECTION

1.(a). Anappropriate national or regional authority, or authorities, should be
competent for:

(1) Distributing information about traditional knowledge protection
and conducting public awareness and advertising campaigns to inform traditional
knowledge holders and other stakeholders about the availability, scope, use and
enforcement of traditional knowledge protection;

(i) Deter mining whether an act pertaining to traditional knowledge
constitutes an act of misappropriation of, or an other act of unfair competition in
relation to, that knowledge;

(iii) Determining whether prior informed consent for access to and use
of traditional knowledge has been granted;

(iv) Determining fair and equitable benefit-sharing;

(V) Determining whether a right in traditional knowledge has been
infringed, and for determining remedies and damages,



(vi) Assisting, where possible and appropriate, holders of traditional
knowledge to use, exercise and enforce their rights over their traditional knowledge.

(b) The identity of the competent national or regional authority or authorities
should be communicated to an international body and published widely so asto
facilitate cooperation and exchange of information in relation to protection of
traditional knowledge and the equitable sharing of benefits.

2. Measures and procedures devel oped by national and regional authoritiesto
give effect to protection in accordance with these Principles should be fair and
equitable, should be accessible, appropriate and not burdensome for holders of
traditional knowledge, and should provide safeguards for legitimate third party
interests and the public interest.

ARTICLE 14

INTERNATIONAL AND REGIONAL PROTECTION

The protection, benefits and advantages available to holders of TK under the national
measures or laws that give effect to these international standards should be available
to all eligible traditional knowledge holders, who nationals or habitual residents of a
prescribed country as defined by international obligations or undertakings. Eligible
foreign holders of TK should enjoy benefits of protection to at least the same level as
traditional knowledge holders who are nationals of the country of protection.
Exceptionsto this principle should only be allowed for essentially administrative
matters such as appointment of a legal representative or address for service, or to
maintain reasonable compatibility with domestic programs which concern issues not
directly related to the prevention of misappropriation of traditional knowledge.



