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Overview

• We all provide and use genetic 
resources and traditional knowledge

• Shared objectives
– Access and equitable benefit 

sharing
– Eliminate misappropriation
– Eliminate Invalid patents

• How can we best achieve objectives?
• Need to preserve, maintain and 

respect
• Conclusion



We all Provide and Use Genetic 
Resources and TK

Presenter�
Presentation Notes�
Before getting into the IGC, I would like to spend a few minutes talking about the Genetic Resources and Traditional Knowledge of the United States�



1/18/2010 4

• The United States Provides for Access 
to Genetic Resources by a variety of 
national, state, local and private entities.  

• Two National entities:
–U.S. National Plant Germplasm 

System
–U.S. National Park System Access 

Regime

W all Provide Genetic Resources and Traditional 
Knowledge
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U. S. National Plant Germplasm System 
(NPGS)

• One of the largest 
national genebank 
systems.

• More than 460,000 
samples of more than 
11,300 plant species.

• Large collections of 
the major staples 
important to U. S. 
and world 
agriculture.

• Large holdings of 
crops without major 
collections at 
international 
agricultural research 
centers, e.g., cotton, 
soybean, various 
horticultural and 
“specialty” crops.
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NPGS

• Distribution:  NPGS annually distributes 
an average of about 120,000 samples to 
researchers worldwide.

• An average of about 25% are distributed 
internationally.

• Current 6:1 ratio of NPGS accessions 
annually distributed internationally vs. 
annually collected internationally.

• Samples are distributed free-of-charge 
and without restriction.
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National Park Service (NPS)
The NPS has significant
biodiversity: 10,000 
hot springs, geysers, 
mud pots & fumaroles . . .

Presenter�
Presentation Notes�
You won’t have time to go into this, but in 1804  Lewis & Clark expedition
		      first visits the Yellowstone region &  
                      collects biological samples . . .
      with scientific expeditions continuing through 1870s 
            resulting in the park’s establishment (1872)
First research specimen collection permit at Yellowstone issued in August 1898
1966:  Discovery of Thermus aquaticus
at Yellowstone’s Mushroom Spring  (in situ) /
samples deposited at American Type Culture Collection (ex situ)
Taq & PCR rights sold to Swiss company
        (Hoffman-LaRoche / US$300 million)
 Annual revenues subsequently earned by 
        Hoffman-LaRoche from PCR reportedly in 	 hundreds of millions of dollars . . .
The National Park Service/United States Government did not share in these financial benefits.

Of course, people all around the world benefited from the scientific advances.



�
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Greatest 
concentration
and diversity
of terrestrial 
thermal habitats
on Earth . . .
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The Research Community The Research Community . . .. . . 
Approximately 50-75 research permits 

issued annually at Yellowstone for 
microbial research projects . . .

Presenter�
Presentation Notes�
The United States many national parks- for just one Yallowstone- Approximately 45 known patented inventions since 1978 involving biological material originally sourced from YNP

Most patents issued in 1990s (and as recently as July 2004)
Approximately 125 total permitted microbial specimen collection researchers during the 1990s
Others acquired specimens from ex situ sources

Other types of proprietary discoveries unknown

Total value unknown & undeterminable

DNA fingerprinting (Polymerase Chain Reaction (PCR))
Removal of oil & grease from fabrics
Breaking down wood components in paper production
Replacing chemicals in paper bleaching
Improving textiles ability to absorb dyes
Replacing chemicals in leather tanning

                    Source:  The Wall Street Journal (August 11, 1997, at B1)

�



IGC: Shared Objectives

Presenter�
Presentation Notes�
As I have explained, the United States has significant biodiversity and has an interest in the benefits of the use of our GR being equitably shared.�
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Shared Objectives

• Objectives shared among all Members:
– Provide Authorized Access While Assuring 

Conservation of Biodiversity
– Equitable benefit sharing for use of 

traditional knowledge and/or genetic 
resources (TK/GR)

– Eliminate Erroneously Issued Patents
– Eliminate Misappropriation of TK/GR
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But to have a Common Understanding of 
Objectives, a Definition of Terms is Needed

• Definitions are needed for:
– “traditional cultural expressions”
– “traditional knowledge”
– “genetic resources”
– “misappropriation”

• Meaning of Misappropriation is being 
addressed at WTO



How Can we Best Address 
Shared Objectives?

Presenter�
Presentation Notes�
As I have explained, the United States has significant biodiversity and has an interest in the benefits of the use of our GR being equitably shared.�
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How can we best achieve 
objectives?

Objective:  Authorized Access
• Establish effective national systems 

separate from patent laws
– National laws

• Permits/Visas for collections
• Contracts
• IP Laws (e.g. trade secret, copyright, 

trademark system)
• Unfair Competition Laws

Presenter�
Presentation Notes�
By establishing the conditions for Authorized Access, we can better understand when a resource has been misappropriated.

Also, the permits and contracts can set forth the conditions for benefit sharing.�
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How can we best achieve 
objectives?

Objective:  Authorized Access (continued)

• National Laws:
– Provide point of contact (e.g. government and 

indigenous reps., when appropriate)
– May provide conditions for research

• May require use of contracts for collecting
• May provide civil and/or criminal penalties for 

misappropriation
• Role of IGC- Share Best Practices, Draft 

Model Laws, Support Other Capacity 
Building
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Presenter�
Presentation Notes�
I have included this slide as a graphic representation of the importance of the need to have national laws that address a broad range of activities, from insignia to improper collection.�
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How can we best achieve 
objectives?

Objective:  Equitable Benefit Sharing

• Contracts may provide for benefit sharing
– Monetary or nonmonetary benefits

• May contain regular reporting requirements
– At regular intervals, as to uses
– Reporting of any inventions derived from the GR 

or TK
– Reporting any filed patent applications derived 

from the GR or TK
• May include “choice of law” provisions
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How can we best achieve 
objectives?

Objective: Eliminate misappropriation and/or 
improper collection and use of TK and GR

• Need enforcement of national laws
• Cannot undo earlier misappropriation
• The United States has tools to enforce laws of other 

jurisdictions
– For example, under the Lacey Act, foreign laws 

protecting wildlife, fish, and plants can be 
enforced by making it a separate offense to take, 
possess, transport, or sell wildlife, fish and plants 
that have been taken in violation of those laws.

Presenter�
Presentation Notes�
As to the United States enforcing laws of other jurisdictions:
We note that in general, absent a treaty or a unilateral decision to make another country’s laws enforceable, foreign laws cannot be enforced in another country.
There is no international legal obligation to surrender an alleged criminal to a foreign country.  Since there is no such international obligation, most countries have signed bilateral extradition treaties with other countries. 
Extradition treaties require that a country seeking extradition be able to show that: 
The relevant crime is serious. 
There exists a prima facie case against the individual sought. 
The event in question qualifies as a crime in both countries[1]. 
The extradited person can reasonably expect a fair trial in the recipient country. 
The likely penalty will be proportionate to the crime. 
Many countries, such as Mexico, Canada and most European nations, will not allow extradition to nations with the capital punishment unless they are assured that the death penalty will not subsequently be imposed. 
Thus, extradition treaties could not, in general, be used to enforce violations of law in a first country, because the actions were not also illegal the second country.
They can, however, be used where the actions were illegal in both countries (and the other requirements are met).  
This shows how important agreement is of the meaning of “misappropriation of genetic resources” is.
Some countries, such as the United States, have unilaterally provided for enforcement of foreign laws.
For example, under U.S. law (the “Lacey Act” (16 U.S.C. §§ 3371-3378))[2] federal, state, and foreign laws protecting wildlife, fish, and plants can be enforced by making it a separate offense to take, possess, transport, or sell wildlife, fish and plants that have been taken in violation of those laws.
But IF the foreign law has a purpose other than to protect wildlife, plants or animals, for example, if the foreign law is for economic development, then the Lacey Act cannot be used to enforce the foreign law.
�[1] The concept of the actions being illegal in both countries is interesting, because information may be widely used by the public in one country, but may be of more limited use in another.  For example, if in one country a specific family group was granted the right to use a specific tartan pattern, but in another country that pattern is widely used, should the family who has the exclusive right in the first country be able to prevent use in other countries?  In a recent meeting on these issues, one indigenous group described animal hide colored clothing as part of their traditional knowledge.   Should they be able to argue that the color beige is associated traditional knowledge to the use of animal hides for clothing (animals being a genetic resource), that country’s laws should not be applied in a second country when determining whether beige or tan clothing made in the second country was misappropriated from the first?  Someone should not lose their right to use materials or traditional knowledge in the public domain.
[2] The Lacey Act has limited application, and is not applicable to all genetic resources.�
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How can we best achieve 
objectives?

Objective: Eliminate misappropriation 
and/or improper collection and use of TK 

and GR (continued)

• The IGC should consider how enforcement 
of foreign laws could help eliminate 
misappropriation.

• The solution should be outside of the Patent 
System

Presenter�
Presentation Notes�
Enforcement of foreign laws can be a thorny issue.  How can we addresss the situation of where the penalty in one jurisdiction is considered disproportionate to another country?

Emphasize that the solution should be outside of the patent system.  The patent system was not designed to regulate misconduct.

A solution within the patent system would not address TK/GR that are commercialized but not patented.

Also, bad actors will be bad actors- a disclosure requirement would not change their actions, but would imposed significant burdens upon honest patent applicants.�
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How can we best achieve 
objectives?

Objective:  Eliminate Invalid Patents

• The IGC has an important role to play in providing encouraging 
WIPO to provide resources, and in providing guidance, to IP 
Offices to eliminate invalid patents.
– Advocate Use of databases 
– Better classification of prior art related to TK-GR (IPC)
– Encourage Submission of information material to 

patentablity
• By applicants
• By third parties

– Encourage Post-grant correction or opposition, such as re- 
examination procedures

– Encourage Use of Supplemental International Search in 
Patent Cooperation Treaty Applications



Need to Preserve, Promote and 
Respect

Presenter�
Presentation Notes�
As I have explained, the United States has significant TK and has an interest in the benefits of the use of our TK being equitably shared.�
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The United States is a provider of 
Traditional Cultural Expressions and 
Traditional Knowledge

Presenter�
Presentation Notes�
This is a just a small fraction of a United States Census map showing a portion of the Western United States, which is representative of the United States.  I have included the map here to emphasize that within the United States we have many individual nations- 

Of the population of the United States (about 300 million), about 2.5 million Americans are who define themselves by a single race are American Indian and Alaska Natives. 

In addition to these nations, within the United States, there are another 446,154 are Native Hawaiian and other Pacific Islander.  In addition, there are about 37 million Black or African American people, and over 13 million Asians.  All of these peoples have traditional knowledge, 

Source: U.S. Census Bureau, 2006-2008 American Community Survey

You don’t have time to go into it here, but the United States has laws to protect Native American Insignia from misrepresentation from others as to the source of a product.  





�
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Presenter�
Presentation Notes�
The United States Government has a long history of recording our collective history, folklore and other traditional cultural expressions and traditional knowledge.�
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Presenter�
Presentation Notes�
As we work to record our cultural expressions, we should be expansive, collect everything from Jazz to classical music.  �
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Conclusion

• More work is needed to define misappropriation, 
traditional cultural expressions, genetic resources 
and traditional knowledge

• Shared objectives include access and benefit 
sharing, as well as reducing misappropriation and 
invalid patents, need to have a meaningful 
discussion as to what they mean

• We can achieve these objectives
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