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MESSAGE

There is always an opportunity cost for every decision and action taken. Every day, we run through numbers to guide our decision-making and legitimize the outcomes. Financial modeling helps managers to make more informed decisions and win corporate commitment for those decisions. The ability to construct useful financial models with speed and accuracy is a key skill for all executives to master.

MEANING OF FINANCIAL MODELING
Financial Modeling is the task of building an abstract representation (model) of a financial decision making situation. It is a process by which a firm constructs a financial representation of some or all of the firm’s aspects. The model is characterized by performing calculations and recommendations based on that information.  The model can summarize particular events for the end users and provide direction regarding possible actions or alternatives.

ROLE OF FINANCIAL MODELING

The role of financial modeling in an IP Office is to enable business decisions to be backed by accurate data, which in turn is subject to intense scrutiny from senior management and stakeholders. Accurate forecast of cash inflow and outflow along with consistently error-free forecast go along way in contributing to critical strategic decisions, which will mean the vital difference between success and failure.

QUESTIONS ASKED IN FINANCIAL MODELING

(a) Are we maximizing all our current sources of revenue?

(b) What advocacy strategy should be put in place to address those areas where financial support is limited or insufficient to cover the operating costs e.g. in awareness creation?

(c) What funding blend would be the most sustainable between market and non-market sources? Have we got the right mix between budgetary and non-budgetary sources of funding? 

(d) Should fund raising be an option for operating expenses or capital projects?

(e) Have we put in place right structures and processes to facilitate efficient and cost effective service delivery?

(f) Have we taken right steps in anticipating future costs of capital equipment and working tools?

(g) Are we containing all unnecessary expenses? If not, which expenses can be reduced without adversely affecting our mission?

VARIABLES TO BE TAKEN INTO ACCOUNT IN FINANCIAL MODELS

There are various variables to be considered by an IP office in preparing its financial 

models. These include:

(a) Cash flows – monthly cash flow models, cash flow budgets

(b) Trends and analysis

(c) Sustainability

(d) International cash flows

(e) Variance analysis

(f) Key drivers in cash flow generation

(g) Breakeven analysis, operating leverage

(h) Portfolio analysis

(i) Cost of capital

(j) Bonds

(k) Investment analysis

(l) Risk analysis and risk management

(m) Depreciation

(n) Leasing

(o) Optimization – linear programming and margin maximization

(p) Pensions

(q) Data functions

FINANCIAL MODELS OF AN INDUSTRIAL PROPERTY OFFICE

There are three categories of industrial property offices namely: 

(i) IP Offices that are part of mainstream government departments either in the Ministry of Justice or Trade (Ministry of Commerce or Industry or Science & Technology)

(ii) IP Offices that are semi autonomous or 

(iii) IP Offices that are autonomous. 

In practice, governments retain some control over IP Offices and as such, an autonomous IP office is a rarity.  
CRITERIA FOR SEMI-AUTONOMY or AUTONOMY

In this paper, an Industrial Property Office is deemed to be autonomous or semi-autonomous depending on the degree and extent to which the Office fulfils the following criteria without external approval:

(a) Retains and utilizes all fees collected from application and registration of industrial property rights.

(b) Makes independent decisions on planning and budgeting with regards to the operations of the Office.

(c) Prioritizes and determines the expenditure of the Office.

(d) Recruits own staff and determines the terms and conditions of service.

(e) Determines the business model of the Office.

(f) Determines the infrastructure and expansion of the Office.

FINANCING IP OFFICES THAT ARE GOVERNMENT DEPARTMENTS

The financial models for the three categories of IP Offices are different. The offices that are government departments entirely depend on government funding for their operation and developmental expenditure. Such offices either submit their annual budgets for governmental approval and allocation or depend entirely on resources allocated by the national government.

The advantage of a fully-fledged government funded IP office is the certainty of government funding and utilization of governmental structures for planning, budgeting, recruitment and procurement.

The disadvantages of a fully-fledged governmental IP office is the uncertainty in the amount of government funding, lack of flexibility in resource allocation and lack of incentive on the part of the IP office to be proactive in expanding the revenue base of the office. A major disadvantage is that allocation of funds to the Office depends on government prioritization of public expenditure. In countries where IP awareness is low among government policy makers, prioritization for funding of the national IP office ranks low.

JUSTIFICATION FOR SEMI-AUTONOMOS OR AUTONOMUS IP OFFICE

(Kenya Case Study)

The Kenya Industrial Property Institute (KIPI) is a semi autonomous Industrial Property Office of the Republic of Kenya. KIPI is established as an IP Office under the Industrial Property Act of 2001. Prior to the enactment of the Industrial Property Act, the industrial property office of Kenya was known as the Kenya Industrial Property Office (KIPO), which was a fully-fledged government department under the Ministry of Trade and Industry. Before KIPO, industrial property matters were handled under the Ministry of Justice (Attorney General’s Office or State Law Office) within the Registrar General’s Department. 

Industrial Property registration was part of the routine work of the Registrar General’s Department which included registration of Births and Deaths, Registration of Companies and Business Names, Registration of Books and Newspapers, Registration of Political Parties, Registration of Trade Unions, Registration of Charitable Organizations and Registration of Wakf’s Commissioners. The Registrar General was and still is the Public Trustee administering bona vacantia property or estates of intestate persons. The Registrar General’s department falls under the docket of Ministry of Justice or Attorney General’s Office (State Law Office). The State Law Office is the Legal Advisor to the Government and handles all civil and criminal prosecution in the country and is the custodian of all treaties signed by the Republic of Kenya. 

When the Industrial Property Act was enacted in 2001, debates were held as to whether the Act should establish a legal framework for administration and registration of Industrial Property as a government department or establish an autonomous industrial property office. As enacted, the Act established a semi-autonomous Industrial Property Institute.

JUSTIFICATION AND ARGUMENTS FOR ESTABLISHING A SEMI-AUTONOMUS INDUSTRIAL PROPERTY INSTITUTE IN KENYA

Numerous arguments were advanced for the establishment of the Kenya Industrial Property Institute as a semi-autonomous office. The arguments were political and economic.

(a) At political level, sovereignty was invoked as a basis for setting up KIPO and KIPI. Prior to the setting up of KIPO, the patent system in Kenya was one of re-registration of UK patent grants. Applications for registration of patents could not directly be filed in Kenya. One had to apply to the UK Patent Office, obtain a patent and then re-register the patent grant in Kenya. It was argued that such a re-registration system was disadvantageous to Kenyan residents who could not afford foreign fees and procedures in processing an application for patent grant. To remedy this situation, it was necessary to establish a national office where patent and utility model applications could be filed, examined and granted.

(b) As regards trademark and patent applications that could be processed within the mandate of the Registrar General, it was argued that the multifarious and numerous registers maintained at the Registrar General’s Department operated as a trade barrier in regard to processing of industrial property rights. It was observed that the Attorney Generals Office and Ministry of Justice in general give priority to constitutional matters, criminal prosecutions, civil litigation and registration of political parties. Consequently, processing of industrial property rights was not a priority and backlog, delayed advertisement or outright failure to advertise IP applications was the norm. Mis-filling, user documents dumped on the floor and lost files was the modus operandi. It was argued that separating the industrial property registration system from the Registrar General’s department would facilitate efficiency and timely processing of IPRs. This observation was informed by the realization that IPRs operate on fixed time lines and delayed decision making and processing of applications does not promote certainty and integrity to Kenya’s IPR regime.

(c) Capacity building arguments were advanced as a justification for a semi-autonomous IP office. Clerical officers did processing and administration of industrial property rights in the Registrar General’s department. Skill development, technical expertise and research on IP issues were non-existent. IP was viewed as a mechanical process of receiving and processing applications. By mid 1990s, the Kenya government had appreciated and recognized that industrial property rights are beyond a mechanical process. It involves cost-benefit analysis, policy formulation and taking into consideration regional as well as multilateral intellectual property dimensions. The Registrar General’s department was viewed to lack the focus and drive to undertake the new role of an industrial property office. A separate administrative structure was seen as imperative.

(d) The multilateralization of intellectual property through the WTO TRIPS agreement provided an impetus for Kenya to set up a semi-autonomous industrial property office. The TRIPS Agreement engendered a paradigm shift and the need for focal point in advising the government on intellectual property issues. The Kenya Industrial Property Institute was envisaged to provide the institutional framework for the specific advisory role with relevant expertise.

(e) The private sector in their quest for prompt, efficient and effective service delivery in the field of industrial property rights added their voice to justify the separation and disengagement of industrial property registration and administration system from the mainstream bureaucratic government officialdom. The private sector argued that a separate and semi-autonomous industrial property office would convert government red tape into red carpet of efficiency.

(f) There was growing recognition within government that government structure and core mandate was neither tailored nor suitable to perform all that need be done pertaining to intellectual property rights. Of significance, it was observed that government structure was not conducive to raising IP awareness, conducting IP training and seminars and evaluating patent license and technology transfer agreements. All these functions required a separate legal entity to oversee and implement.

(g) From the economic perspective, the government of Kenya observed that efficiency in IP administration could easily be attained if a semi-autonomous IP office was established whereby private sector business approach to service delivery could be practiced.

(h) On financial terms, it was not clear whether an autonomous IP office could be self-sustaining. There was no record to ascertain the amount of revenue generated through application and registration of industrial property rights. All fees collected were put in one basket in the Consolidated Fund. There was no itemization to distinguish IP generated revenue. To address the absence of statistical data upon which sustainability and projection of revenue generating capacity of KIPI could be based, the Industrial Property Act of 2001 provided that funds of KIPI shall include Government grants. The grant was akin to government underwriting the operations of the nascent KIPI. Over the years, the government grant has been reducing.

FINANCING  SEMI-AUTONOMOUS  OR  AUTONOMOUS NATIONAL   IP OFFICE

A national IP office that is autonomous or semi-autonomous has a different financial model compared to a fully-fledged governmental IP department.

There are various sources of funding open and available to semi-autonomous or autonomous IP offices. These sources can be classified as:

(i) Government grants (subventions);

(ii) Market-generated funds and non-market generated funds;

(iii) Alternative sources of funds;

(iv) Other sources of funds.

Government Grants

Government grants are the core funding of an IP office that is wholly a government department. It provides the basic operating grant. Due to competing public expenditure priorities, government grant to KIPI has been declining over the years. The chat below demonstrates the absolute declining amount of government grants to the Kenya Industrial Property Institute. The advantage of government grant is the certainty that it shall be there. The disadvantage is the uncertainty of amount. Government grant is at times referred to as subventions. In the Kenyan context, government grant is referred to as Appropriations – in – Aid (A-in-A).

Market generated funds 

This refers to revenue or income generated from services and activities undertaken by the IP office. The core market services rendered by an IP office includes:

· Fees received in relation to applications and registrations of trademarks, patents, utility models or industrial designs,

· Advertisement fees,

· Sale of industrial property journal or gazette,

· Renewal fees for patents, trademarks and industrial designs,

· Assignments, registered user, change of address and other fees,

· Fee in respect of opposition proceedings,

· Search fees,

· Agency fees,

· International and regional filings under PCT or Madrid System or ARIPO system in the Kenyan context.

Other market generated revenue

An IP office can generate revenue from other sources such as:

· Sale of publications,

· Training and tuition fees,

· Reserves,

· Interest on savings and investments,

· Loans,

· User access fees on websites and other searches.
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	FEE COLLECTIONS AND GOVERNMENT GRANTS TREND FOR YEARS 2000/1 TO 2009/10 IN DOLLARS
	

	
	
	
	
	
	
	

	YEAR
	EXPECTED GROSS EXPENDITURE (PRINTED)
	 ESTIMATED A.I.A. (PRINTED) 
	 GRANTS (PRINTED) 
	 ACTUAL EXPENDITURE 
	 ACTUAL 

COLLECTIONS  
	TOTAL REVENUE + OTHER INCOMES

	2000/1
	              726,666.67 
	             654,756.71 
	          71,909.96 
	     447,520.09 
	          654,756.71 
	      778,576.63 

	2001/2
	           1,119,536.91 
	             726,666.67 
	        392,870.24 
	     748,262.64 
	          616,616.09 
	  1,009,486.33 

	2002/3
	           1,194,669.48 
	             680,000.00 
	        514,669.48 
	     676,620.84 
	          617,555.16 
	  1,132,224.64 

	2003/4
	           1,236,871.48 
	             693,600.00 
	        543,271.48 
	     854,222.41 
	          783,193.40 
	  1,326,464.88 

	2004/5
	              796,561.83 
	             721,344.00 
	        502,570.08 
	     860,037.63 
	          803,424.08 
	  1,305,994.16 

	2005/6
	           1,412,362.67 
	             837,411.20 
	        574,951.47 
	  1,181,068.36 
	          843,732.54 
	  1,418,684.01 

	2006/7
	           1,428,857.16 
	             870,894.31 
	        557,962.85 
	  1,224,226.36 
	      1,088,684.84 
	  1,675,007.96 

	2007/8
	           1,286,622.44 
	          1,004,241.00 
	        282,381.44 
	  1,250,128.59 
	      1,124,815.61 
	  1,483,233.08 

	2008/9
	           1,286,619.37 
	          1,004,241.00 
	        282,378.37 
	  1,295,157.95 
	      1,177,651.79 
	  1,587,436.16 
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	KEY  -  1 USD.  =  KSh.75
	
	
	


From the above graph, the following information is discernible:

(a) Government grant to the Kenya Industrial Property Institute (KIPI) has been declining over the years. The grants reveal an inconsistent amount that varies every year.

(b) The actual collections of fees and other revenue at KIPI reveal an upward trend.

(c) The total revenue of KIPI is made up of actual collections plus government grant and other incomes. The total revenue also reveals a rising trend.

(d) The actual expenditure of the Institute is below the total revenue of the Institute, which implies that there is a surplus of revenue over expenditure.

(e) The total revenue of KIPI in 2005/06 financial year was equivalent to the expected gross expenditure. The actual expenditure during the year was less than the estimated expenditure.

(f) In all financial years tabulated in the graph, the expected gross expenditure is less than the actual expenditure. The reason for this is that the Institute prepares a draft annual budget and a draft procurement plans which are presented to Treasury for allocation of government grant. In all cases, Treasury has never allocated government grant equivalent to the draft budget as proposed. The Expected Gross Expenditure curve represents the draft annual budget and draft procurement plan of the Institute. The Actual Expenditure Curve represents the actual budget as approved by the KIPI Board of Directors and government grant and fee collected as approved Parliament in the National Budget.

(g) The Estimated Appropriations in Aid (A.I.A) is the fee and revenue collection as projected and assigned to the Institute by Parliament. It is apparent from the diagram that the Actual fee collection is above the projected A.I.A as approved by Parliament except for the year 2000/1; 2001/2 and 2002/3. During the three years mentioned, fees and revenue collection was below the projected amounts. There are two glaring explanations for this:  in 2001/2; the Institute was physically relocating from one-office premises to another. (From Posta SACCO building to KIPI Centre and Weights & Measures). The physical movement implied that work was not being done as files had to be tagged, transported and filed at the new premises. The other reason was senior management transition where three senior officers retired from service and an administrative gap was evident).

(h) The sharp increase in fee and revenue collection between 2005/6 to 2007/8 is attributable to increase efficiency as a result of automation of the registration process. KIPI began operating on all the three IPAS modules and this was reflected in increase revenue collection as backlogs, renewals, faster services and increased awareness encouraged new applications.

(i) The small dent in revenue collection in 2007/08 is a reflection of reduced business activity and slow down in Kenya’s national economy as a result of post-election violence experienced in January and February 2008. The project expenditure had been focused to drop since the year 2007 was a political and electioneering year.

(j) The huge increase in total revenue and other incomes in 2006/07 represented remittances from ARIPO and Madrid Registration fees from Kenya Mission in Geneva which had been in arrears.

	  2008/2009 SECTIONAL COLLECTION ANALYSIS 

	
	
	
	

	 MONTH 
	 PATENTS 
	
	 TRADEMARKS 

	 
	 KSH. 
	 
	 KSH. 

	 JULY, 2008 
	        94,800.00 
	
	      1,222,120.00 

	 AUGUST, 2008 
	      105,400.00 
	
	      1,106,540.00 

	 SEPTEMBER, 2008 
	        57,000.00 
	
	      1,031,230.00 

	 OCTOBER, 2008 
	      137,120.00 
	
	      1,003,120.70 

	 NOVEMBER, 2008 
	        74,500.00 
	
	        958,070.00 

	 DECEMBER, 2008 
	        55,500.00 
	
	        588,000.00 

	 JANUARY, 2009 
	      139,500.00 
	
	        958,070.00 

	 FEBRUARY, 2009 
	        97,500.00 
	
	      1,062,800.00 

	 MARCH, 2009 
	        89,500.00 
	
	      1,108,240.00 

	 APRIL, 2009 
	        75,000.00 
	
	        899,600.00 

	 MAY, 2009 
	        55,000.00 
	
	      1,073,200.00 

	 JUNE, 2009 
	        95,000.00 
	 
	        978,180.00 

	 TOTAL 
	   1,075,820.00 
	
	    11,989,170.70 
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Non-market sources of revenue

The various categories of non-budgetary sources of revenue include:

· Gifts

· Voluntary Contributions such as Funds In Trust (FITs)

· Public Private Partnerships

· Charitable Foundations

· Development Agencies and Donor Community

· Contributions from Infrastructure changes

Additional Alternative Funding

· Prior Art Searches

· Philanthropic agencies

· Commercialization of services through specific targeted audiences such as professional groups conducting continuing education. In the Kenyan context, this has been done with the Law Society of Kenya and Certified Institute of Secretaries and the Chartered Institute of Accountants.

· Enhanced government support

· Obtaining governmental approval to spend excess revenue collection

· Pre-payments for services yet to rendered (in books of account this is a contingent liability)

Other sources of funds for an IP Office

Recognizing that an IP office is not primarily a business venture, there are certain categories of funding available to the private sector that may or may not be suitable as a funding avenue for IP offices. These include:

· Venture capital and

· Seed Capital

Strategy for increasing revenue

In order to increase real and nominal revenue, there is need for an IP Office strategic business plan. The business plan should aim at:

· Costing of services to avoid subsidization,

· Enhanced awareness creation as an income generating strategy,

· Efficiency in service delivery through waste reduction in utilization and deployment of resources,

· Effective enforcement of IP rights as an incentive towards registration and protection of IP rights. 
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	FEE  COLLECTIONS AND   GOVERNMENT GRANTS TREND FOR YEARS 2000/1 TO 2009/10 IN KSH.
	

	YEAR
	EXPECTED GROSS EXPENDITURE (PRINTED) IN KSH.
	EXPECTED GROSS EXPENDITURE (PRINTED) IN DOLLARS
	 ESTIMATED A.I.A. (PRINTED) IN KSH. 
	 ESTIMATED A.I.A. (PRINTED) IN DOLLARS 
	 GRANTS (PRINTED) IN KSH. 
	 GRANTS (PRINTED) IN DOLLARS 
	ACTUAL EXPENDITURE IN KSH. 
	ACTUAL EXPENDITURE IN DOLLARS 
	 ACTUAL COLLECTIONS IN KSH. 
	 ACTUAL COLLECTIONS IN DOLLARS 
	 TOTAL REVENUE + OTHER INCOMES 
	 TOTAL REVENUE + OTHER INCOMES  IN  DOLLARS 

	2000/01
	     54,500,000.00 
	            726,666.67 
	           49,106,753.00 
	           654,756.71 
	        5,393,247.00 
	              71,909.96 
	              33,564,007.00 
	              447,520.09 
	        49,106,753.00 
	654,756.71
	58,393,247.00
	778,576.63

	2001/02
	    83,965,268.00 
	          1,119,536.91 
	          54,500,000.00 
	         726,666.67 
	     29,465,268.00 
	           392,870.24 
	             56,119,698.00 
	             748,262.64 
	      46,246,207.00 
	616,616.09
	75,711,475.00
	1,009,486.33

	2002/03
	      89,600,211.00 
	         1,194,669.48 
	           51,000,000.00 
	        680,000.00 
	      38,600,211.00 
	            514,669.48 
	             50,746,563.00 
	             676,620.84 
	       46,316,637.00 
	617,555.16
	84,916,848.00
	1,132,224.64

	2003/4
	      92,765,361.00 
	          1,236,871.48 
	          52,020,000.00 
	        693,600.00 
	      40,745,361.00 
	            543,271.48 
	            64,066,681.00 
	              854,222.41 
	        58,739,505.00 
	783,193.40
	99,484,866.00
	1,326,464.88

	2004/5
	      59,742,137.00 
	             796,561.83 
	           54,100,800.00 
	         721,344.00 
	      37,692,756.00 
	            502,570.08 
	            64,502,822.00 
	             860,037.63 
	      60,256,806.00 
	803,424.08
	97,949,562.00
	1,305,994.16

	2005/6
	   105,927,200.00 
	          1,412,362.67 
	          62,805,840.00 
	          837,411.20 
	      43,121,360.00 
	             574,951.47 
	             88,580,126.80 
	            1,181,068.36 
	      63,279,940.60 
	843,732.54
	106,401,300.60
	1,418,684.01

	2006/7
	    107,164,287.00 
	          1,428,857.16 
	            65,317,073.00 
	         870,894.31 
	       41,847,214.00 
	            557,962.85 
	             91,816,977.00 
	          1,224,226.36 
	         81,651,363.05 
	1,088,684.84
	125,625,597.00
	1,675,007.96

	2007/8
	    96,496,683.00 
	        1,286,622.44 
	            75,318,075.00 
	      1,004,241.00 
	       21,178,608.00 
	           282,381.44 
	            93,759,644.00 
	            1,250,128.59 
	         84,361,171.00 
	1,124,815.61
	111,242,481.00
	1,483,233.08

	2008/9
	    96,496,453.00 
	          1,286,619.37 
	            75,318,075.00 
	      1,004,241.00 
	       21,178,378.00 
	           282,378.37 
	            97,136,846.00 
	             1,295,157.95 
	      88,323,884.00 
	1,177,651.79
	119,057,712.00
	1,587,436.16
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OBSERVED  ADVANTAGES  OF   SEMI-AUTONOMOUS  IP  OFFICE  IN KENYA

Since KIPI de-linked from mainstream government department, there have been observable benefits accruing from the status of being a semi-autonomous industrial property office. Some of the advantages are:

(a) Adoption of business mind-set orientation as well as customer focus approach to service delivery – KIPI has placed customer satisfaction at the centre of its service delivery approach. A service charter has been prepared, time lines and efficient quality service is the norm. The concepts of business as usual, government bureaucracy and focus on procedure that is norm in government departments has been replaced with the concepts of customer focus, time and quality service, adherence to deadlines and performance targeting. New work ethos is being developed to replace public service work ethics that are not business friendly. Such work ethics being inculcated include adherence to time lines, focusing on qualitative and quantitative aspects of service delivery, innovation in service delivery as well as fast and effective decision-making.

(b) Introduction of new business approach to industrial property services. As a result of the establishment of a semi-autonomous industrial property office, KIPI is able to make administrative and financial decisions without reference to mainstream government. For this reason, planning, prioritization, budgeting and expenditure controls are all controlled from the KIPI. A direct outcome of this has been the successful implementation of all the three IPAS modules in Kenya and the data capture and data validation that is pre-requisite. Due to the semi-autonomous nature of KIPI, the Institute was able to buy-in and take ownership of the IPAS through employee training and purchase of hardware and requisite software. An ICT Division was established to maintain and operate the system. From an initial grant of six computers and a server by WIPO, KIPI now boasts of over 60 personal computers and four servers with a fully trained staff component on utilization and troubleshooting of IPAS. Fast, reliable and consistent search reports are now available at the Institute. Time and cost reductions are evident in the Institute’s operations. In addition, the setting up of ARIPO-KIPI data exchange and the proposed uploading of Kenya’s national patent data to WIPO PATENSCOPE are on-going projects. These initiatives have been achieved largely due to reduction in governmental bureaucracy that could have been required. 

(c) Performance targeting has been introduced with the theme of what gets measured gets done. Every officer now has clear schedule of daily work and assigned target. This has improved individual productivity by introducing clear roles and deliverable work schedules. In mainstream public service, the prevailing thought was that in a service industry, measuring and evaluating daily work was not possible.

(d) Introduction of competitive market based staff remuneration. Presently, the salary and house allowance of support staff at KIPI is 100% more than government rates. For senior staff, salary and house allowances are 100% more compared to what they were earning prior to de-linking from mainstream government. The higher house allowances have not only motivated staff, but help in retaining and inculcating employee ownership stake in the Institute’s operations. The unwritten motto being the more revenue we generate, the higher the personal emoluments would become. In addition to the foregoing, a medical and pension scheme are financed from the revenue generated. The decision to introduce a medical and pension scheme is largely attributed to the successful de-linking of the Industrial Property Office. In mainstream public service, medical and pension scheme do not exist. What exists is a medical allowance and non-contributory pension scheme (no contribution by the employee and government employer) based on the concept that the government can always afford.

(e) Financial autonomy – the establishment of KIPI as a semi-autonomous IP office came with financial autonomy. KIPI collects fees and other revenue emanating from its activities. Budgeting and prioritization are the preserve of the Institute. A positive result of this autonomy is evident from the fact that the Institute prioritized automation of its services and allocated funds for purchase of computers, servers, installation of wireless network and automation of Accounts and Procurement sections. The successful implementation of IPAS is testimony to this financial autonomy.

(f) Improved procurement and cash flow – prior to de-linking, the Institute had no bank account, no imprest or petty cash. All fees and revenue collected were surrendered daily to the Ministry. The practical implication was that there was zero cash at KIPI. All financial transactions required filling of requisition and vouchers for approval at the Ministry. Procuring routine items such as spring or box files and ballpoints would take upto three months. No procurement could be authorized at the Institute and any cash transaction was undertaken at the Ministry. With the establishment of a semi-autonomous IP office, cash flow at the Institute has improved and procurement is faster and efficient. 

(g) Capital investment now possible. From the total revenue collection at the Institute, it is now possible to undertake capital investment projects. The Institute is in the process of identifying appropriate land or buildings to set up IP training centre (IP Academy). Under mainstream government, capital expenditures are prioritized and determined by the Ministry subject to approval by Treasury. With the low levels of IP awareness at the policy makers level, it is doubtful whether a capital project on IP could receive high priority.

(h) Enhanced and focused training and capacity building. Human resource is a prerequisite for effective management of industrial property rights. When IP administration was in the Department of Registrar General, clerical officers were primarily responsible for administration of IPRs. With the creation of KIPI, it is now possible for funds to be set aside to train and improve the quality of senior technical staff. The Institute as a semi-autonomous IP office has been able to train over ten officers at Masters in Intellectual Property. Over 95% of the staff has been made computer literate and they form the backbone to the IPAS utilization (drivers are excluded). Certificate courses in intellectual property have been undertaken by over 65% of the staff. The net effect is that IP administration is no longer a mechanical process but officers understand the why, how and when of the process. With this understanding, officers can now propose innovative solutions to effective IP service delivery. Process innovation is now routine for example, file tracking system, linkage of IPAS to accounts, digitization of library services and digitization of IP judgments and rulings and use of web-mail for office communication.

(i) Deepening and improved regional and multilateral cooperation. The advantages of a semi-autonomous IP office in Kenya have impacted positively in deepening regional and multilateral cooperation. The government bureaucracy and protocol (red-tape) required in regional and multilateral relationship has been reduced and in some cases eliminated. When KIPO was part of government department, official invitations and any IP function was subject to government protocol. The IP office could not easily receive visitors since it was only the Ministry that could give approval for foreign visitors to come to Kenya. This protocol aspect has been eliminated and KIPI now makes the decision on when and who can visit the IP office. To this extent, KIPI has been instrumental in receiving IP visitations from other African countries such as Botswana, Burundi, Malawi, Rwanda, Sudan, Uganda and Zimbabwe among others. At regional level, cooperation with the East African Community, COMESA, ARIPO and WIPO has been deepened through reduction of time in decision-making, face-to-face approach and Internet connectivity in discussing technical issues on IP. Under government department, the face-to-face personalized touch is replaced with formal bureaucratic approach with hard copy as a prerequisite.

TRENDS  IN  INDUSTRIAL  PROPERTY  REGISTRATION  IN  KENYA

The Table below gives the number of Patent, Utility Model and Industrial Design Applications received at KIPI between 2004 to 2008. The reasons for selection of the year 2004 as the base starting year is that in 2004, automation of the Industrial Property Office started under IPAS and data from this year has been verified and available in the database. The data for previous years (except financial data) have not been collated and verified.

TABLE:  PATENTS,  UTILITY  MODELS  AND  INDUSTRIAL  DESIGN APPLICATIONS  IN  KENYA  2004  to  JUNE  2008

	Year 
	National

Patent Applications
	PCT

Applications
	Utility 

Model
	Industrial 

Designs
	ARIPO Patent

Applications
	TOTAL Number of Patent Applications for the year (National, PCT and ARIPO)

	2004
	102
	48
	11
	58
	211
	361

	2005
	39
	55
	10
	115
	220
	314

	2006
	91
	26
	17
	74
	190
	307

	2007
	53
	88
	17
	74
	256
	397

	2008-June
	22
	49
	11
	21
	
	


The Table below gives the number of patents, utility models and industrial designs granted between 2004 to 2007 in Kenya. In this table, national includes PCT.

TABLE:  GRANTED  PATENTS,  UTILITY  MODELS  AND  INDUSTRIAL DESIGNS  2004  to  2007

	Year
	Patents
	Utility Model
	Industrial Designs
	ARIPO 

Patents
	Total 

Patents Granted (National, PCT and ARIPO)

	2004
	10
	
	5
	101
	111

	2005
	46
	8
	71
	156
	202

	2006
	24
	3
	41
	144
	168

	2007
	19
	3
	35
	170
	189


TABLE: TRENDS  IN  TRADEMARK  REGISTRATIONS  AND  ACTIVITY BETWEEN  2004  to  JUNE  2008

	Activity
	2004
	2005
	2006
	2007
	2008-June

	National Applications
	1395
	1717
	1918
	2085
	2032

	Madrid Applications
	1196
	1446
	1679
	2205
	859

	Search applications
	540
	798
	1015
	1219
	1252

	Examination reports issued
	159
	829
	416
	564
	599

	Approvals issued
	986
	2374
	1976
	2033
	2137

	Advertised marks
	709
	2000
	1738
	1647
	2028

	Refusals issued
	64
	540
	260
	298
	301

	Registration certificates issued
	2517
	2166
	1593
	1514
	1902

	Renewal certificates
	1481
	3214
	1897
	542
	1789

	Change of name & address

Certificates
	705
	1481
	821
	403
	1246

	Assignment certificates
	324
	1117
	651
	462
	800

	License certificates
	7
	127
	203
	32
	338

	Merger certificates
	50
	287
	187
	80
	203


ACTIVITIES RECORDED UNDER IPAS AUTOMATION

The Industrial Property Automation System (IPAS) was introduced by WIPO to KIPI in 2002. The Institute’s ICT infrastructure was upgraded and oracle relational data base management software installed. The Trademarks module was deployed first followed by the Patent and Madrid Modules.

For the period 2004 to 2007, the following 176,779 various activities were undertaken in the trademark modules using IPAS.

TABLE: TRADEMARK IPAS ACTIVITIES 2004 to 2007

	Year 
	Number of IPAS activities

	2004
	33266

	2005
	69671

	2006
	36771

	2007
	37051

	2008
	


As of 31st December 2007, a total of 70,288 applications had been received and processed into the IPAS system out of this 55,886 are local trademarks, 3237 service marks and 11,165 international marks under the Madrid System.

TABLE: PATENTS IPAS ACTIVITIES 2004 to 2007

	Year
	Number of IPAS activities 

	2004
	64

	2005
	1271

	2006
	1443

	2007
	1864

	2008
	


ANTICIPATING FINANCIAL FLUCTUATION IN A SEMI-AUTONOMOUS IP OFFICE

Industrial property offices render services in the market and as a general rule; any enterprise operating in a market is subject to market forces of demand and supply. Consequently, income, fees or revenue accruing from the market is subject to fluctuation. It would be foolhardy for an IP Office to assume that fees generated from its operations shall not fluctuate. It is imperative that an IP office must anticipate fluctuation in its revenue collection and put in place mechanisms to cushion itself.

There are four factors that KIPI has taken into account as part of its strategy to cushion itself from fee or revenue fluctuation. These include: 

· taking into account past trends in government grant and fee collection and identifying the amount of revenue generated by each category of industrial property rights.

· developing a financial plan whereby past trend is considered and rate of revenue growth estimated taking into account the anticipated national economic growth rate and socio-political situation in the country. 

· identifying the risk and fluctuation tolerance of the Institute and

· recognizing that raising awareness and efficiency in service delivery has short term direct and positive impact on the number of applications received to register trademarks, industrial designs and utility model applications.

The Kenya Industrial Property Institute (KIPI) has adopted various mechanisms to cushion itself against fluctuating revenue. The measures include:

(a) Government Grant – the Kenya government continues to make financial grants to the Institute. Whereas the amount of grant has been reducing over time, once allocated by Treasury, the amount is certain to be received by the Institute. This certainty of grant operates as “insurance” to the Institute. It can be considered as the government underwriting the Institute’s finances to the extent amount of grant given.

(b) Increasing awareness to attract new and additional filings – KIPI has adopted an aggressive outreach strategy to generate new income to the Institute. As the clientele base of the Institute increases, the fees collected increases and this is a cushion to any fluctuations.

(c) Reserves - in any fiscal year, fees and revenue collection above the approved budgetary provision is transferred to a reserve fund and invested. The sums invested can be used for capital or development expenditure and as a cushion for fluctuating income.

(d)  Commercialization and diversification of new services – KIPI has undertaken a deliberate policy to diversify the commercial services it renders to users of the IP office. Prior art searches, training of specific target groups, levy on counterfeit data are some strategies used to raise new sources of revenue and to cushion the Institute from fluctuating income.
(e) Innovating efficient service delivery methods to eliminate waste in utilization and deployment of resources. 

(f) Gains in foreign exchange earnings – KIPI generates external revenue through the WIPO Madrid Registration System and the regional ARIPO system. The fees earned from trademark and patent registration from both WIPO and ARIPO are remitted annually to Kenya in foreign currency. Gains in foreign currency and appreciation of the exchange rate (depreciation of Kenya currency) are a cushion to the Institute’s financial resources.
(g) Donor support for activities – technical assistance and equipment provided by donors and other development partners’ support some activities undertaken by the KIPI. The donors include WIPO through the Africa Bureau and WIPO Academy, ARIPO, USPTO, SWISS Federal Institute of Intellectual Property, European Patent Office, and Government of Japan through the Japan International Cooperation Agency (JICA), Government of India and Government of Australia as well as the European Commission. These donor-funded activities are a cushion to the Institutes financial resources to the extent that they release national resources to cater for non donor-funded IP activities. In the past, the donors have contributed to capacity building through training, awareness creation and donation of equipment.
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	    FEE COLLECTIONS AND GOVERNMENT GRANTS TREND FOR YEARS 2000/1 TO 2008/9 IN DOLLARS

	
	
	
	
	

	YEAR
	 GRANTS  
	 ACTUAL EXPENDITURE 
	 ACTUAL COLLECTIONS 
	TOTAL REVENUE + OTHER INCOMES

	2000/1
	             71,909.96 
	           447,520.09 
	            654,756.71 
	      778,576.63 

	2001/2
	           392,870.24 
	           748,262.64 
	            616,616.09 
	   1,009,486.33 

	2002/3
	           514,669.48 
	           676,620.84 
	            617,555.16 
	   1,132,224.64 

	2003/4
	           543,271.48 
	           854,222.41 
	            783,193.40 
	   1,326,464.88 

	2004/5
	           502,570.08 
	           860,037.63 
	            803,424.08 
	   1,305,994.16 

	2005/6
	           574,951.47 
	           903,649.41 
	            843,732.54 
	   1,418,684.01 

	2006/7
	           557,962.85 
	        1,154,098.53 
	         1,088,684.84 
	   1,675,007.96 

	2007/8
	           282,381.44 
	        1,250,128.59 
	         1,124,815.61 
	   1,483,233.08 

	2008/9
	           282,378.37 
	        1,295,157.95 
	         1,177,651.79 
	   1,587,436.16 

	
	
	
	
	

	
	
	
	
	KEY  -  1 USD.  =  KSh.75
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STRATEGIES  TO  OVERCOME  RESISTANCE  TO  ESTABLISHMENT  OF AUTONOMOUS  IP  OFFICE

For an Industrial Property Office to be converted into a semi autonomous or autonomous office, a strategy to achieve the aim is necessary. There could be individuals and institutions that would prefer status quo to be maintained. Such individuals and institutions must be convinced and co-opted to support the need for a semi-autonomous IP office. From the Kenyan experience, the following strategy was adopted:

(a) Develop a statement of justification for a semi-autonomous IP Office and show the benefits that would arise from an independent IP office.

(b) Develop a draft legislative framework (Bill) for the establishment of the IP Office.

(c) Demonstrate financial viability and sustainability of the office. The objective of this is to win over the Ministry of Finance.

(d) Identify resister groups and come up with a strategy to incorporate resister interests particularly the Ministry or department that presently administers industrial property rights. (This shall enable shadow boxing to be avoided).

(e) Identify a champion or leader or spokesperson that shall articulate the justification for an independent IP office. Thereafter, put in place a technical team of persons convinced of the idea. This team should seek to influence policy makers and win over decision makers and persons with authority to allocate resources.

(f) Put in place advocacy (lobby) groups particularly users of IP services from the private sector and civil society. The advocacy group should aim at influencing policy makers and the political leadership.
(g) Lobby the relevant parliamentary (legislative) committee to buy-in to the idea of an independent IP office.

COMPARATIVE ASPECT ON SOURCES OF REVENUE

(a) UNITED STATES PATENT AND TRADE MARK OFFICE (USPTO)

The USPTO was provided appropriation authority to spend all estimated fee collections in FY 2007. When spending authority is less than fee collections, the additional fee collections are temporarily unavailable. During FY 2007, the USPTO collected an additional $12.2 million in fees that are unavailable for spending.

The following table presents the source of funds made available to the USPTO, and the use of such funds.

	Source and Status of USPTO Funds (Dollars in millions) 

	Source and Status of Funds
	FY 2004
	FY 2005
	FY 2006
	FY 2007

	
Source of Funds:
	 
	 
	 
	 

	Unobligated Beginning Balance
	$    3.5 
	$    2.3 
	$    5.7
	$    5.7

	Recovery of Prior Year Obligations
	    10.4 
	    7.6
	     9.1
	     9.9

	Spending Authority from Offsetting Collections
	 1,321.7 
	 1,504.2 
	 1,665.4
	 1,791.1

	Non-Expenditure Transfer
	       – 
	       – 
	     (0.1)
	       –

	Net Increase in Unavailable Fees
	   (99.9)
	       – 
	       –
	    (12.2)
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	Total Source of Funds
	$1,235.7 
	$1,514.1 
	$1,680.1
	$1,794.5
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Status of Funds:
	 
	 
	 
	 

	Obligations Incurred
	$1,233.4 
	$1,508.4 
	$1,674.4
	$1,766.5

	Unobligated Balance, Available
	     1.8 
	     2.7 
	     5.7
	    28.0

	Unobligated Balance, Unavailable
	     0.5 
	     3.0 
	       –
	       –
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	Total Status of Funds
	$1,235.7 
	$1,514.1 
	$1,680.1
	$1,794.5


During FY 2007, total budgetary resources available for spend-ing increased 6.8 percent over the amount available in the preceding year. This significant increase in budgetary resources available for use is depicted by the graph below.


D

In FY 2007, the USPTO was provided with use of all of its estimated fee collections. This allowed the USPTO continued flexibility towards meeting the goals of the 2007-2012 Strategic Plan, including transitioning to a fully electronic operating environment, improving the quality of its services and products, addressing patent and trademark pendency, and improving intellectual property protection and enforcement. The additional funding has enabled the USPTO to substantially increase the number of patent examiners to assist in addressing the growing average complexity of patent applications and increasing workloads and to allocate additional resources towards protecting intellectual property in the United States and abroad. As a result, the USPTO was able to meet virtually all of the performance goals and continue reforms that assure intellectual property relevancy in a highly competitive, global marketplace.







� To many, financial modeling means the development of a mathematical model to predict a fair equilibrium price for an asset. For others, it means the development of a mathematical model to simulate scenarios of financial events, such as asset prices, market movements, portfolio returns and the like. It might mean the development of optimization models for managing and controlling the risk of a financial investment.
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