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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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Rights involved 2005 

Copyright in the composition and lyrics 

managed on a country-to-country basis

Neighboring right for performer and producer 

managed on a country-to-country basis

Access right
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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Complex market 

Multiplicity of rights owners

Multiplicity of rights

Multiplicity of users

Multiplicity of uses
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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Jail the consumer!
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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Conclusion

Less complex

Keep consumers out of the copyright domain

Compulsary licensing / levies
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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Rights involved 1995 

Copyright in the composition and lyrics 

managed by collecting rights societies

Neighboring right for performer and producer (remuneration right)

 managed by collecting rights societies
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.
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Judge Marilyn Hall Patel

“Defendant is hereby preliminary enjoined from engaging in, or facilitating others in copying, downloading, uploading, transmitting or distributing plaintiffs’ copyrighted musical compositions (…).”
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The Netherlands: 


country of sex, drugs and peer-to-peer





Ecole des mines de Paris


Paris, 4 March 2003


Christiaan Alberdingk Thijm


SOLV Advocaten








Je suis tres heureux d’étre ici, et que vous m’avez permit de parle Anglais.





I have only twenty minutes and trust me in French it will take me much longer. 





My country is notorious for taking a relaxed attitude towards things that are outlawed elsewhere. The idea is that laws should not be contrary to human nature. There are certain acts in life that are particularly appreciated and therefore laws that ban such behaviour are not enforcable. As a result, we have legalized prostitution and soft drugs. Another act was added to this list in March 2002, when Court of Appeals of Amsterdam ruled in favour of a company by the name of KaZaA, and thereby effectively legalization peer to peer in The Netherlands. This will be the subject of my talk here today. I will first discuss P2P in general, then look Napster and KaZaA and the rulings in those cases. Finally, I will present a new model of copyright for musical works that may be a solution for the current situation in which right holders are not compensated for the use of their works. 

















What is peer-to-peer?





Distributed model to exchange files


MP3 music files or other content


Client-server model vs. p2p


Solution to the success crisis





What is P2P? In order to understand the technology, one needs to understand the functioning of the Internet. The Internet is based on a so-called client-server model, which means that computers at a higher level in the Internet hierarchy serve computers at a lower level. The computers at the higher level are usually referrred to as servers, whereas the clients are the individual computers of consumers. The clients consume information, but do not serve it, whilst the servers do not consume but only present information. Think of a website where consumers can find information about Paris. You connect to the Internet, go to the website and consume all necessary infromation and disconnect. This model is very much like the our modern consumption society: one-way traffic from sellers to buyers.





P2P dramatically changes this model. The peers in the network are the individual computers that have changed from passive consumers to active distributors of information. In a P2P environment each computer becomes a small server that can simultaneously present and consume information to and from their fellow peers. The hierachy that is typical for an Internet environment has shifted into a platform of equals in a P2P environment.





The P2P model is an important step in the evolution of the Internet. It presents a solution to what has been called the succes crisis of the client-server model. The Internet hierachy makes the network more vunerable, since all information is stored at the higher server level. This brings about a certain risk: as the information gets stored at a central place the Internet may clogg up. Compare it to the neck of a bottle. All the information has to be pushed through the neck and therefore may get stuck. P2P harnasses the unused computer power of individual PCs.




















“The technology represents a significant step toward the advent of an Internet as the Net was meant to be, a multi-directional collection of computers and networks that lets anyone create and distribute information as easily as we browse the World Wide Web today.” 


Dan Gillmor, 2000





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Shawn Fanning 








Doesn’t this young man look like a criminal? In the mind of the music industry he is worse than Osama Bin Laden. This young man is the inventor of Napster, 19 year old Shawn Fanning. Please raise up hands who does not know what Napster is? Raise up hands who of you have heard of Napster? Raise up hands those of you who do not speak English.




















Napster was the first P2P system that gained rapid popularity. At the peek of its success Napster was said to have 70 million subscribers to the service. Napster was – I must speak in the past sence, since Napster is no longer among us --  what we call nowadays a first generation P2P programme. The programme functioned differently compared to most P2P programmes nowadays that we call second or third generation programmes. 














Napster





The crucial difference between Napster and the P2P programmes that are popular now, is that the intervention of Napster itself was needed to find music on the network. In a way Napster functioned as a central search engine that compiled an index of the location of music files on the network. 





Therefore, if you were for instance looking for “Jenny from the block” from Jennifer Lopez, you had to access the Napster search hub beforehand. Napster would then tell you were you could find “Jenny” and you could establish connection directly between you and the owner of Jenny.





The role that Napster played in its system allowed it to control the exchange of files. If Napster deleted a file location from its search engine, it could no longer be found. You can compare Napster to an internet service provider that can actually block access to illegal information from its subscribers, since it is located on the servers of the ISP. 














U.S. Supreme Court


“[T]he sale of copying equipment, like the sale of other articles of commerce, does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses. The question is thus whether the Betamax is capable of commercially significant noninfringing uses.”





Napster’s main defence was the Sony Betamax decision from the U.S. Supreme Court. In this 1984 landmark ruling the Supreme Court ruled in favour of the Sony Betamax VCR. It is hard to imagine nowadays, but back in 1984 the movie industry saw the VCR as the music industry sees P2P nowadays: a threat to their very existence.





In 1982 MPAA Chairman and CEO Jack Valenti testified before the U.S. Congress, stating “I say to you that the VCR is to the American Film Industry as the Boston Strangler is to the woman home alone”. The Boston Strangler was a renowned serial killer who had the habit of murdering single women. The message Valenti sent out to Congress is clear: the VCR is a serial killer.





The Supreme Court, however, did not agree. It stated that although one can engage in copyright infringement with a VCR, e.g. one can copy movies from television, the VCR is capable of substantial non-infringing uses. Therefore, like the photocopier it cannot be outlawed. 





 Following the Betamax decision, movie industry revenues from videocassette sales first exceeded those from the box office in 1989, and have remained higher ever since.  In 1992, reversing his prior position of dire warning, Mr. Valenti stated of  the VCR , “It’s really one of the most marvelous things that’s happened to the movie industry.”  














U.S. Court of Appeals I


“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.” 











In the Napster case the U.S. Court of Appeals took the Betamax decision as a starting point. It concluded that the Court of first instance had incorrectly applied the Betamax ruling: 





“The district court improperly confined the use analysis to current uses, ignoring the system’s capabilities. (…) To enjoin simply because a computer network allows for infringing use would, in our opinion, violate Sony and potentially restrict activity unrelated to infringing use.”














U.S. Court of Appeals II


“Napster’s actual, specific knowledge of direct infringement renders Sony’s holding of limited assistance to Napster. We are compelled to make a clear distinction between the architecture of the Napster system and Napster’s conduct in relation to the operational capacity of the system ” 











However, Napster played a different role compared to Sony. Sony manufactured a product and simply sold it; in no way was it able to control the use of its VCRs by consumers. Napster, however, acted as a spider in the web of filesharing: remove Napster and you remove the entire network. 





As such, it was not as much the system itself that was found unlawful by the Court of Appeals, but Napster’s conduct. That conduct was that it did not act to remove file locations when it was given notice by the music industry. This line of reasoning is similar to the liability of ISPs: they are liable if they sit still when they have been given notice of illegal activity on their system. 














U.S. Court of Appeals III


“Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.” 











The ruling resulted in the slow death of the network. The U.S. court of Appeals ordered Napster to remove file locations from its system whenever the music industry asked for it.














KaZaA





Enter KaZaA. On the very day Napster was ordered to filter its search hub and was effectively shut down, a young company in The Netherlands launched a different P2P technology called KaZaA. 














KaZaA


180 million copies downloaded


> 3,5 million users online 24/7 


Most popular search term in 2002


Second generation P2P: fully decentralized system


Other content besides music, e.g. video, pictures, software and text








Today, KaZaA is the most popular and succesful P2P technology. It has been downloaded more than a 180 million times so far, the current user base consists of more than 3,5 million users online all the time. To highlight its popularity, the word ‘KaZaA’ was the most popular search term on the Internet in 2002. 





KaZaA is different compared to Napster. It is truely distributed and decentralized; there are no central servers that host the search capacity of the network, as was the case with Napster. Searches are performed in the network. Another important difference is that not only musical works can be exchanged, but any type of content. Software, text, video, pictures – you name it. 





Mind you, the creators of KaZaA did not invisage to become the music industry’s new Napster or nightmare. The original idea of the company was to cooperate with the music industry. It approached all major record companies, but nobody was interested. Eventually, it was able to confince the Dutch collecting rights society for music composers and lyricists, Buma/Stemra, to enter into negotiations. This organization can be compared to SACEM in France. Negotiations with Buma/Stemra lasted a long time, more than a year, and resulted in a disaster for both parties. 





When both parties had nearly reached an agreement, the record companies filed suit against KaZaA in the U.S. As a result, Buma/Stemra refused to enter into a licensing agreement. KaZaA filed suit against Buma/Stemra in an attempt to force them to finalize the negotiations. Buma/Stemra filed a counterclaim stating that KaZaA was illegal and had to terminate making available its software. In a Salomon verdict the Judge awarded both claims. Buma/Stemra had to continue negotiations, but was given a knife to effectively terminate its contract partner. KaZaA had to stop its business. KaZaA the quickly appealed that verdict at the Appeal Court of Amsterdam.  














Dutch Court of Appeals I


“Providing the means to facilitate communications to the public or reproductions does not in itself constitute a communication to the public or a reproduction”





The Court of first instance held that KaZaA directly infringed upon the copyrights of Buma/Stemra. Contrary to the Court of first instance, the Appeal Court held that KaZaA’s conduct does not amount to an infringement of copyright law. In the opinion of the Court KaZaA is merely a technology that others use. KaZaA does not interfere with that use. More specific, KaZaA itself does not perform any of the permitted acts; it does not reproduce or distribute copyrighted works, nor does it make such works available to the public.














Dutch Court of Appeals II


The KaZaA application functions without interference from KaZaA B.V.


KaZaA B.V. cannot terminate the exchange of music via its technology 


KaZaA can be used to exchange non-copyrighted content also





Also, the Court of Appeals ruled that the distribution of KaZaA is not ulawful towards Buma/Stemra. Factors that were of importance to reach that conclusion were that KaZaA is functions without any interference of KaZaA and that it is unable to terminate any infringing uses by the means of its technology. Finally, the court emphasized that KaZaA can be used in an illegal manner, i.e. the sharing of copyrighted works, but also in a perfectly legal manner, by exchanging non-copyrighted material. For instance, works that are in the public domain (works of Shakespeare), holiday pictures or freeware software. Note that the reasoning of the Court is very similar to the reasoning of the U.S. Supreme Court in the Betamax case. 























“Neither digital security nor lawsuits will stop Internet theft of content. Regardless of whether they consider Napster right or wrong, traditional publishers must focus on beating Napster at its own game. They must create compelling services with the content consumers want, in the formats they want, using the business models they want.” 


Forrester Research, 2000





 





Now what should the music industry do next? Hire more lawyers? More law suits? It does not seem like the best strategy to pursue. As Forrestor Research, an American Internet Research firm, has stated in 2000: the muic industry should develop an alternative P2P technology. They should beat KaZaA at its own game.

















Why no alternative?





Can’t license


Can’t prohibit




















This is easier said than done. I’m convinced that the music industrty is simply not able to develop an alternative to KaZaA. Why not? Because the music industry can neither license, i.e. allow, the use of p2p file sharing technologies, nor prohibit it. It is absolutely stuck.














Can’t license


Different rightholders


Different rights


Different countries


Different interests





To understand why the music industry cannot license or alow the use of its repertoire for P2P, one must take a closer look at the complexities of copyright law. One song usually comprises of four different rights and right holdes. The one who wrote the music and the one who wrote the lyrics thereto both have a copyright. The record company and the performing artists both have so-called neighboring rights that are related to copyrights. In order to use the song one requires permission of all four parties involved. 





Collecting rights societies only partly take care of this problem by collectively clearing the rights for the use of musical works. In the Netherlands we have Buma/Stemra, in Germany Gema and in France Sacem. However, these organizations can only grant licenses for national use, i.e. use in the Netherlands. That will do you not much good on the Internet. 





Moreover, record companies are deeply devided over whether or not to license, and if so, under what terms. Sony, for instance, is becoming rather schizophrenic. As a member of the Consumer Electronics Association, Sony joined the chorus of support for Napster against the legal onslaught from Sony and the other music giants seeking to shut it down. As a member of the RIAA, Sony railed against companies like Sony that manufacture CD burners. Most record companies know they must do something, but deep down fear that allowing P2P will create a competitive market that will ruin them. The record companies want control over distribution of music. Their strategy is to prohibit, police and punish. 














Can’t prohibit: 3 D’s


Deterritorisation


Dematerialisation


Decentralisation





The problem is that this strategy will not work either. The individual use of 180 million KaZaA users cannot be controlled. In a P2P environment copyright law has become unenforcable.














Deterritorisation 


The Internet is a borderless world


Copyright law is designed on the basis of national rights











 














Although the word is in invention, it speaks for itself: the Internet is a borderless world. 














Dematerialisation 


In an off-line environment works are fixed in a material object 


On the Internet information is free











 














In the off line world most copyrighted works are fixed in a material object. For instance, in a book (paper), a record (vynil), a compact disc (metal) or a videocassette (plastic and tape). This fixation on a material object allows control. It limits the freedom of the intellectual property in the work. If you order a CD via Amazon you will have to wait six weeks before it arrives. Filesharing and other means of Internet distribution set the intellectual property free from its raw material object. On the Internet copyrighted material is free as a bird. With a single mouseclick it can travel the world instantly. It can be copied and distributed instantly, without having to leave its place of origin. Copyrighted material becomes ubiquitos on the Internet: its everywhere.























Decentralisation 


Copyright law is designed around a model of control


Intermediairies in the distribution chain engage in acts that are only permitted to the copyright owner:


Reproduction: printers


Making available to the public: theatre, cinemas, television


Distribution: shops


On the Internet these acts are performed by consumers 





Copyright law was originally designed around a model of control. The right granted protection against unauthorized acts by those who play a crucial role in the exploitation of copyrighted works. The first to control the flow of literary works were printers. Hence, the copyright owner could grant a right to copy his work to the printer, i.e. a key player in the exploitation of copyrighted material. Throughout the evolution of copyright law a certain level of control via such key players remained. Other intermediairies entered the playing field, such as broadcasting companies, radio stations, theatres and cinemas. 


Such commercial intermediairies are easy to control and police. They are central bodies that will find it difficult to run a legitemate business without compensating copyright owners. 


On the Internet, however, the exploitation of copyrighted works takes place in the private homes of millions of consumers. The role of the consumer has changed dramatically. From a passive recipient of content, he developed into an active printer and distributor of content. Different from the intermediairies in our off-line world, the consumer cannot be policed or controled. 























Is there a way out?























Jail the consumer!




















Bad idea…


Privacy concerns


Impossible to police


Bad marketing




















Redesign the law


Compulsory licensing


Adapt copyright for musical works into a right of equitable remuneration 




















Examples


Private use levies


Public lending


Radio broadcasts




















Advantages


Solution for market failure


Enhance growth of technology


Artists get paid


Decriminalize consumers























180 million consumers can’t be wrong!





At home I have an album from the King. Not Louis seize, but Elvis Presley. The album is simply called 50 million fans can’t be wrong – a good way to express the sentiment that if so many people buy the CD it must be good. The same applies to P2P file sharing. KaZaA has been downloaded 180 million times. They cannot be criminals. 
































 





The first battle was against a company called MP3.com. MP3 is the popular decompresssion technique of music on the Internet. In decompressed form its easier to exchange music, since it does not require as much bandwith. Therefore, MP3 is equivalent to music. Michael Roberston, a U.S. business man, was the CEO of MP3 and had developed a service called my.MP3. The idea was simple: allow consumers to create their own digital jukebox via the Internet. MP3.com had copied thousands of CDs in a giant database. All consumers had to do in order to be granted access was proof that they owned a copy of a particular CD by putting it in the CD driver of their computer and “beam it” to My.MP3. 





The music industry was not amuzed: it claimed copyright infringement and technically they were correct. The copyright holder has two exclusive rights: to reproduce its work and to communicate it to the public. Anybody who perfrosm these acts requires the permission of the copyright holder. Clearly, from a legal point of view copying the files onto the database was a reproduction and allowing access a communication to the public. However, the consumer could have this himself and then it would have been allowed. You are allowed to make a private copy of a work for your enjoyment of it elsewhere. You may for instance make a copy of a CD in order to listen to it in your car or at your place of holiday.





Judge Rakoff, however, sided with the music industry and said no to My.MP3.com.   




















“We've said it b4 and we'll say it again: the rise of digital technology and peer-2-peer file sharing has little 2 do with people's intrinsic respect 4 art and artists, and everything 2 do with the cynical attitude of big industry conglomerates, which have consistently pushed 4 more and more commercial, highly profitable products at the xpense of authentic art and respect 4 artists.” 


Prince, 2002





 





In a way it P2P is the Internet as it is supposed to be, as Dan Gillmor has said. 














Harm: reduced CD sales


Price of CDs


Competition from other entertainment


Economic recession


Limited number of single releases


Few new album releases


Focus on narrow range of artists


Wrong audience





Both in the Napster and KaZaA case the copyright owners highlighted that they were harmed as the harm that was done to them by Napster. The music industry claimed that the sale of CDs had dropped considerably as a result of Napster and KaZaA. The P2P companies argued to the contrary that their services stimulated the sale of music. According to Napster the use of music on its system was a kind of sample use: you take a bite of the music and if you like it you buy it in the store. Similar samples are given away by radio stations, MTV or record stores that allow you to listen to a CD before you buy it. This is an area for economists, I’m certain. What are the effects of P2P filesharing on the total sale of music. The figures are interesting. For instance, the most downloaded album of all time was Eminem’s "The Eminem Show". In fact, it was downloaded so heavily that it was decided to release the album a week earlier in an effort to not loose too many sales. Interestingly, by the end of 2002 "The Eminem Show" was the best-selling album of the year. Did Eminem owe the enormous sale of his album do P2P? 





If there is in fact loss of music sales, it should be noted that other factor may also explain that loss.





Currently a whole generation of music fans is adapting to a different model of music consumption, i.e. a model of free samples that are exchanged via the Internet. As a music industry does not offer a legitimate model of filesharing it will become incerasingly more difficult to persuade this generation to abbandon their current music consumption. 


The strange thing is that the whole discussion about harm does not matter in the context of copyright law. Even if one benefits from other uses, one simply prohibit them on the basis of their copyright. Whoever engages in a reproduction or a communication to the public of a copyrighted work is in principle violating copyright law. It’s as simple as that.














U.S. Court of Appeals IV


“Lack of harm to an established market cannot deprive the copyright holder of the right to develop alternative markets for the works.” 




















“the right to develop alternative markets”








The strange thing is: the industry did not develop an alternative to Napster.





















D

O

N
.

ol

KO






Your Computer s















@ wy.NP3


















