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Special Characteristics of Iranian Hand-Woven Carpets:

How to Protect Them on National and International Levels

On the Basis of Geographical Indications

Introduction
The Iranian Carpet, as an Expression of Folklore having thousand years of history, has a special position in introducing Iranian culture and heritage. In addition, carpet has a particular importance among non-oil exported products of Iran. In addition to the importance of carpets for generating foreign exchange incomes, currently around 1.5 million people are directly engaged in production of carpets in various regions of the country and 500 thousand more are currently engaged in other industries related to this industry as well ¹.
Today, in some carpet producing countries, designs, plans and other special characteristics of the Iranian Hand-Woven Carpets are being commercially exploited without authorization. Original designs and plans of Iranian Carpets are being copied in some countries and carpets are being produced with the same designs and characteristics and are offered to the market under the fake name of Iranian Carpets but obviously with a different geographical origin. Immediate impact of such copying is creation of a gap between carpet and the traditions, from which it originates. This, ultimately, apart from effective economic factors in the world market, shall undermine and deteriorate the existing assumptions regarding origin of the product –which itself is considered a very large capital – and shall result in 
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¹ During the last decade, shares of Iranian hand-woven carpets in non-oil export of Iran has drastically fallen such that it has decreased from 44.2 % of the export incomes in 1994 to 13.09 % in 2001 and to around 8% i.e. US$ 500.00 million in 2004.
ruining national identity as hidden in the carpet due to the changes and mutations made therein which ultimately shall lead to a fall in its price in the world market. 

A part of this problem is due to lack of awareness and the required facilities within the country. However, the rest is due to lack or weakness of effective laws and regulations to provide for national and international protection of rights arising from Expression of Folklore including carpets.

A- How to Identify Iranian Carpets on the Basis of Geographical Characteristics

The Iranian Carpet is woven in various regions of the country and environmental aspects of each particular region has its own effects on the carpet in terms of kind of the design traditionally used in that region, knots used while weaving the carpet, the dyes prepared from the local, indigenous plants of the region and methods and skills of the human labor weaving the carpet in one particular region, and some other factors. For this reason, various kinds of Iranian carpets are identified by the geographical name of the very region where they are woven because these characteristics are different from region to region and for this reason it is not possible for any expert on carpets to easily distinguish different carpets. Although in some cases traditional plans of carpets – 19 main plans – are being used in various regions, however, other above mentioned characteristics are adequate enough to identify the specific geographical origin of each carpet such as Kashan, Kerman, Isfahan, Na'een and some other regions which are all names of cities. Geographical boundaries of these urban areas are specified according to the country's territorial divisions which, to some extent, correspond with traditional-cultural characteristics of each region.
From the commercial point of view, carpet is usually produced in various regions across the country in two different forms:

· First, local production within households all the members of which, usually become familiar with carpet weaving since their childhood as a professional skill.

In this case, the capital required for preparation of the material required for weaving the carpet may be provided by the household itself or by local cooperatives of carpet producers to which local producers are members, or it may be provided by carpet traders who are connected to local producers - who in fact place orders for production of carpets.
· Second, production in large local workshops that belong to local indigenous producers or carpet dealers where carpet weavers work in return of certain remunerations.
In cases where carpets are produced on commercial basis and in large scales in large local workshops, usually the trade name of the producer is woven on the edge of the carpet so as to facilitate distinguishing quality of each carpet from among the carpets produced in different workshops in a specific region in a way that many such trade names have been recognized during the course of long years in various regions and even on national level. These trade names, in addition to indicating the geographical origin of the carpet may help identifying it as well. On the contrary, carpets produced within a household or for an order in a very limited scale, bear no distinctive trade sign and are merely identified by the same characteristics of the geographical origin such as kind of weaveing, the dyes, designs and other characteristics which constitute distinctive elements of carpets produced in different regions.

Accordingly, introduction of a carpet on the basis of its geographical origin, and its fame due to its attribution to these regions is itself a valuable trade investment and for this very reason it is being stolen, copied, counterfeited and imitated. Therefore, their protection on national as well as international levels is of great importance.

B- Protection of Carpet on The Basis of Geographical Characteristics on National Level

Protection of Industrial Property Rights in Iran has a long history. Important laws and regulations have been approved in this field and a judicial measure has been also put in place. Adoption of the first law in this field dates back to 1925. Subsequently, in 1931 another law namely Iranian Trademark and Patent Registration Law replaced the previous one which is still in full force up to this date. Apart from this, in 2005, the Law for Protection of Geographical Indications was also approved by the Parliament and shall be implemented very soon.
In the 1931 Law, without any indication of Geographical Indications, these indications have been protected under Collective Marks and this protection is accompanied by civil sanctions. Under the said Law, a trademark is used to distinguish products of one city or region from other cities and regions. Applicants may, under this Law, be Guilds, Local Producers Cooperatives or even exporters who do not in fact use the Collective Mark themselves but their members benefit from these Marks. Usually, such organizations are established for the purpose of supervising the production to make sure if some quality standards are duly observed by their members. The competent authority for registration of Trademarks, including Collective Marks is the Industrial Property Office that is affiliated with the State Organization for Registration of Deeds and Properties. 

Therefore, producers or dealers of carpets, within the framework of their guilds may obtain legal protection for all the characteristics of their hand-woven carpets in a specific region as a Collective mark. In the newly devised Draft Act for Patents, Industrial Designs and Marks that is currently under examination in the Parliament, the issue of Collective Marks has been dealt with in more detail, particularly License Agreements concluded between owners of the Collective Marks and other users of the mark in the region have been prescribed. Using such marks for carpets produced in one region by a certain specific community shall prevent unauthorized persons from using Collective Marks because this good does not originate from the concerned geographical region or it does not comply with the respective qualitative standards. Registered Collective Marks as a label, in addition to trade name of mark of the producer or the dealer, are affixed on the reverse side of the carpet. If this mark is used in any way that is deemed inconsistent with the standards and principles as set out in the application for registration, in such a manner that it may lead ordinary consumers into confusion, while there are civil remedies available, the registration shall be annulled. Therefore, a Collective Mark has an important role for protection of consumers against confusing and misleading practices. In any way, registration of a Geographical Indication as a Collective mark can not per se prevent transformation of a Collective Mark into a generic mark and other measures are required such as the requirement of constant use of a Collective mark after its registration and renewal in ten-year periods.
Approval of the Law on Protection of Geographical Indications in the current year is an effective step towards protection of products attributed to geographical regions that is accompanied by civil as well as criminal sanctions. In this law, a Geographical Indication is an indication that attributes the origin of a good to a region, territory or locality provided that its quality, reputation or other characteristics are essentially attributable to its geographical origin. Therefore, the said Law includes both Indications of Source and Appellations of Origin. Since Geographical Indications, as opposed to Collective Marks, do not require renewal of the registration and that they shall be protected for an unlimited period of time after their registration and upon complying with the requirements as indicated in the application for registration, they are more compatible with protection requirements of goods bearing Geographical Indications. In a Geographical Indication, the owner, as opposed to the Collective Marks, is not a person but an entity or an organization that may use the mark merely for its products or may, through License Agreements, grant other local producers license to use them, but by virtue of the said Law, upon registration of the Geographical Indication by a natural person or a legal entity in the geographical territory in which he/she or it is engaged in production or trade, both persons and entities located in the geographical territory to which the indication is related may use it. Anyhow, the right to use a Geographical Indication for any product, including carpets, must be by due observation of some qualitative requirements as reflected in the application for registration. The Industrial Property Office, similar to the case of Collective Marks shall be in charge of registration of Geographical Indications.
In this context as well, designs and other characteristics of Iranian hand-woven carpets, on the basis of their production origin, may be protected, although basically according to the said Law, for the purpose of protection of Geographical Indications, their registration is not mandatory but establishes this presumption that a registered Indication is in line with the above definition for a Geographical Indication. In any case, approval of the Law on Protection of Geographical Indications has brought about this very possibility for the country that, in addition to Collective Marks, Geographical Indications of carpets can also be protected within the framework of Indications of Source and Appellations of Origin by affixing the same on the reverse side of the carpet and by relying on this protection locally and that, we way benefit from international protection provided by the Paris Convention, and Madrid and Lisbon Agreements in the following way.
The main problems that locally exist in relation with the protection of carpets within the framework of Collective marks or Geographical Indications are as follows:

1- Weakness in a macro planning for the purpose of protection of carpets including lack of an authority for identification, classification and collecting the required data regarding carpets on the basis of various regions, so as to help regional organizations to register their Collective Marks or Geographical Indications, although Iran Carpet Center that started its activities last year may take on this task.
2- Lack of regional organizations of producers or dealers of carpet in all the regions where carpet is woven so that all the Iranian carpets are fully covered.

3- Lack of adequate knowledge and information among producers or dealers of carpet regarding laws and regulations that provide for protection within the framework of Industrial Property Rights and advantages of these laws and regulations for providing national protection and consequently the international protection that are granted on this basis for the purpose of prevention of unauthorized use of the name of Iranian Carpet as well as its special characteristics.

4- A decline in the importance and economic status of carpets in the whole economy of the country, particularly from the export point of view, which in turn, reduces the amount of attention that the concerned people attach to the protection of this industry.
C- Legal International Protection of Carpets on the Basis of Geographical Characteristics
At the moment, Islamic Republic Iran has acceded to three international conventions relating to Geographical Indications. Paris Convention for Protection of Industrial Property in 1959, Madrid Agreement for Repression of False or Deceptive Indications of Source on Goods in 2003 and Lisbon Agreement for Protection of Appellations of Origin and their International Registration that has been approved by the Iranian Parliament only recently.
These international instruments include provisions that, within the framework of Industrial Property Rights in Member States, in some way or other, protect a product that has a geographical origin and its characteristics are attributed to the said region, of course provided that such protections are already acknowledged and documented under national laws and regulations. Therefore, Iranian hand-woven carpet that is famous because it belongs to various geographical territories may be protected within the framework of the said laws and regulations although this protection can never cover all aspects of Iranian Hand-Woven Carpet Industry as an Expression of Folklore. 
Paris Convention includes some provisions regarding collective marks. In particular, these provisions guarantee that the said marks, for the purpose of registration and protection, must be accepted in countries other than the country of origin of the owner of the collective mark. On the other hand, this Convention specifically recognizes the rights of each member state to implement their provisions and conditions for acceptance or rejection of protection of Collective marks. In fact these provisions clearly require the member states to examine the Collective Marks belonging to Carpet Organizations, whether guilds, cooperatives and etc, within the framework of their national laws and regulations and protect them if registered. Under the same provisions, the said organizations are not required to have an industrial or commercial center which means merely monitoring or supervising the appropriate use of the Collective Mark by the members is sufficient while it must be taken into consideration that according to national laws of some countries, there are exceptions on registration of Geographical Indications as Collective Marks.
Paris Convention, apart from Collective Marks (without any reference to Geographical Indications), provides for protection of Indications of Source and no indication is made to Appellations of Origin. However, since Appellations of Origin are a part of Geographical Indications, therefore, the regulations pertaining to Indications of Source can be applied for Appellations of Origin as well. The civil sanctions regarding goods bearing fake and unlawful trademarks or trade names may apply to a fake Appellation of Origin. This means that no Appellation of Origin that refers to a geographical region other than the one where the respective good originates from may be used. Regarding Iranian carpets no country may introduce its carpets under the name of Iranian Carpet and with Iranian Appellations of Origin. This is what frequently happens today in the world carpet markets. Paris Convention, in line with these provisions, prescribes that it is not necessary for the fake and false indication to appear on the good and even direct or indirect use of these indications in advertising and promotional materials can be legally prosecuted which, in any way or other, include sanctions such as confiscation of goods at the time of importation. In addition, Paris Convention prescribes measures for prevention of Unfair Competition for the purpose of protection against using misleading and deceptive Geographical Indications and requires the member states to implement effective protection measures against Unfair Competition. 
The most important advantage of protection of Indications of Source or Appellations of Origin in Paris Convention is the large scope of implementation of the Convention. On the other hand, names or indications that, in countries other than the country of origin, are known as generic names are not covered by the Convention.
Another instrument that may facilitate and complement protection of Geographical Indications is the Madrid Agreement for Repression of False or Deceptive Indications of Source on Goods the purpose of which is prevention of use of deceptive and fake Geographical Indications regarding sources of goods, while in Paris Convention, observance of sanctions and remedies is mandatory only in regard with fake indications. According to this Agreement, any product bearing such indications while one of the states member to the Agreement or a locality in these countries, directly or indirectly, is the real source of the good, must be confiscated at the time of entering any other member state. Of course, these measures do not include those Indications of Source that have obtained a generic aspect either, and the courts shall make decisions in this respect.
Apart from the above Agreement that exclusively deals with Indications of Source, Lisbon Agreement is for protection of Appellations of Origin. Under this Agreement the member states undertake to, within their territory and according to the provisions of the said instruments, protect Appellations of Origin belonging to other members which are protected in the said countries and have been recorded in the WIPO International Register. Subsequently, the application to protect a given Appellation of Origin in any member state shall be examined under their national laws, which if approved, the protection arising therefrom shall be for an unlimited period of time and the protection period does not need to be renewed as the said Appellations of Origin shall be internationally protected as long as it is duly protected in its country of origin and shall not become a generic word or shall not fall within the public domain. Sanctions for such protection are subject to the national laws of member states.
Current Problems to Seek International Protection
(A)- Local Aspects
1- A shortage in the required legal awareness, professional knowledge and financial capabilities in existing carpet organizations in geographical regions to use the legal opportunities available in Paris Convention, Madrid Agreement or international registration of various Iranian carpets as an Appellations of Origin since these goods are in full conformity with the definitions set out in the Lisbon Agreement for Protection of Appellations of Origin and their International Registration.

2- Lack of a national institution for submission and follow up applications for protection in some countries member to Paris Convention or Madrid and Lisbon Agreements whose nationals are currently engaged in unauthorized exploitation of Iranian Appellations of Origin or Indications of Source for their own carpets who have, in a misleading or deceptive way and on the basis of unfair competition, introduced their carpets in international markets as Iranian carpets produced in the said countries. 
3- Taking into consideration that legal prosecution of the matter, due to various reasons such as appointment of foreign attorneys and etc,    involves a long and costly process, the support of a national institution exclusively engaged in carpet matters for the reasons indicated in paragraph 1 above seems necessary. Of course, some steps are now being taken in this regard.

(B)- Foreign Aspects.

1- Apart from Paris Convention, number of states member to Madrid and Lisbon Agreements are very limited. Particularly carpet producing countries such as China, Turkey, Pakistan, India and Nepal that are main competitors of Iranian carpets in international markets are not members to these Agreements so no legal action now be taken against unauthorized use of Geographical Indications belonging to Iranian carpets in the said countries.
2- In some countries member to Paris Convention, Collective Marks can not be protected as Geographical Indications. In other countries, it is extremely difficult to prove the special characteristics of a given carpet on the basis of a geographical region as unique characteristics that shall stop the possibility of exploitation of these characteristics by others upon making slight alterations therein such that no judicial or administrative authority in these countries may consider these characteristics as generic ones.
