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Two years ago in San Francisco, I attended my first Worldwide Symposium on GIs organized by WIPO in which I gave a presentation on the way forward for GIs.

I have to report that, frankly, there have been few significant developments since then.

Our friends in Europe, with scattered support from a number of developing countries, continue to pursue their quest for extending and strengthening the WTO rules on GIs while those of us from the ‘New World’ continue to question the wisdom and feasibility of following this approach.

The only significant development in the past two years in the WTO has been the finding by a Dispute Settlement Panel that the EC, the foremost proponent of GIs, was in breach of its obligations under the TRIPs Agreement.  It was interesting that the EC was seeking to strengthen the TRIPs Agreement at a time when it was not compliant with existing obligations.  And to complicate things further, the EC has asked for two months to bring its GI regime into conformity with its obligations.  

The TRIPs Agreement is just 10 years old.  We heard yesterday that two important WTO members have only recently implemented their obligations under the Agreement.  And I think I understood correctly that Jamaica has yet to promulgate the necessary implementing regulations.  

For 30 of the WTO’s 148 Members, i.e. the Least Developed Countries, the Agreement will not enter into force until next year.  For developing countries as a whole - the large majority of the membership – the TRIPs Agreement only came into force in 2002 and some, perhaps many, Members have yet to fully implement it.  
It is against this background – the fact that most Members are still getting acquainted with the Agreement – that we, and others, are hesitant about considering changes which would fundamentally alter the balance of rights and obligations reached only a few years back.  And the fact that one very large Member, who has the most experience with GIs, was found this year to be in breach of the Agreement, has convinced us that we should tread with extreme caution.
My impression, from the comments made at this meeting, is that many of the concerns and complaints that participants have expressed concerning piracy, counterfeiting and other alleged abuses, will not be remedied by changing the rules the way the proponents are suggesting.  While you may not admit it publicly, privately some of you acknowledge that many of your specific objectives will not be solved through extension.  
There are a number of myths concerning the WTO TRIPs Agreement which have developed since the Doha agenda was launched in 2001.
The first myth is that there is problem with the Agreement and it needs to be fixed.  In a recent document published by the WTO Secretariat which summarises the intensive discussion that has taken place in Geneva, not one concrete example has been advanced to demonstrate the alleged deficiencies of the Agreement.  We have repeatedly asked the proponents  to convince us that there is a problem but the only problem that we have been able to discover is that one large group of countries  has failed to live up to its undertakings.  Implementation and enforcement are the issue, not the substantive obligations.
The second myth which some advance is that the Agreement discriminates in favour of the producers of wines and spirits and the EC agenda will remedy this situation.  

This is clearly not the case.  I do not think my friend from the Australian wine industry will be offended if I say that neither the TRIPs Agreement nor GIs has contributed one iota to the success of the Australian wine industry.  All the serious studies of the wine industry - including those made by our competitors in Europe – will confirm that its success is attributed to a quality product and skilled marketing.  Neither of these attributes has any direct relationship to GIs or their extension.  
As the EC mineral water sector has shown, it is entirely possible to successfully market a product without using GIs.  Just think of the success of Perrier, Evian and San Pellegrino. They are not registered GIs in the EC, though they would appear to qualify.  The link between the level of protection and the success of the product is without foundation.

Even if there is perceived discrimination because of the difference in Art. 22 and 23 protection, the EC proposal to totally prohibit the legitimate use of a certain undefined number of agricultural GIs would simply perpetuate the alleged discrimination, not remedy it.
The proponents of ‘clawback’ or confiscation, have suggested that the list of GIs will be limited to forty or so very explicit GIs such as Parma ham and Parmigiano Reggiano.  But yesterday, we heard that India may have up to 3000 textile-related GIs and up to 40 varieties of mangoes that it may want to protect.  To suggest that clawback can be defined to 40 or so European terms without permitting developing countries to have similar protection is naïve.  So, having been the architect who designed the original Agreement which discriminated in favour of wines and spirits of which they were a major producer and exporter, the EU now wishes to maintain its privileged position by having exclusive protection for another group of products in which it has a special commercial interest.

There should be no misunderstanding about the ultimate outcome of the proponents’ proposals to change the TRIPs Agreement.  If they are successful, the demandeurs for extension, clawback and an international register would:
· create a new sui generis form of IP protection which goes well beyond anything that has been done in other comparable IP rights areas;
· undermine or extinguish the prior rights of trademark owners;
· oblige all WTO Members to adopt a highly bureaucratic, costly and regulatory system of GI protection;
· introduce a new form of government subsidy for selected European food products to offset the reductions in subsidies which will result from the reform of the CAP; and 
· impose a new form of neo-colonialism on its former territories by preventing them from using terms which are now generic in their territories.
Another myth which appears to be developing is that enhanced GI protection will bring substantial benefits to developing countries.  All the empirical studies which have been conducted on GIs demonstrate clearly that the jury has still to decide whether GI extension, clawback and an international register, will bring about any development dividends.  Many developing countries envisage being able to protect their country’s name in the EC (for example, Kenyan coffee or Colombian coffee) but so far, the EC has yet to provide an unequivocal assurance that it would protect a country name as a GI.  Certainly, our own experience in wine shows that a country name will not be allowed.

I think it is grossly misleading to suggest that enhanced GI protection will, in and of itself, promote economic development.  There are already instruments of IP protection – trademarks, collective marks, certification marks – under which developing countries can, and do, protect their products.  What is of much greater potential importance in terms of expanding exports, is increased market access, in the form of lower barriers to trade.  Tariff escalation is much more of a barrier to the imports of products such as beverages and processed food products than GI registration.  And of course it is the issue of access through lower barriers to trade that the GI proponents are so reluctant to contemplate.
The comment this morning by the representative pf ORIGIN that GIs such as coffee, tequila, rice and sausages, can contribute to diversified and balanced diets in developing countries is fanciful.  It does ORIGIN no credit to make such exaggerated claims.

Two years ago, I concluded that the negotiations in Geneva had demonstrated:

· a wide gulf between proponents and opponents over proposals to amend the TRIPs Agreement;
· a general lack of understanding of the impact of the TRIPs Agreement;
· that the demandeurs had yet to convince their partners that the TRIPs agreement was flawed and in need of change;
· that there was a serious lack of evidence about the potential impact of extension, a compulsory register and clawback; and
· that there was a lack of trust about the way in which one large Member had sought to advance its agenda through the back door by arguing that clawback did not involve an amendment of TRIPs.

All this remains true today.  All you have to do is read the report of the compilation of issues raised and views expressed in the paper prepared by the WTO Secretariat in May, to see that this is a highly divisive and contentious issue in the WTO.

