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INTANGIBLE CULTURAL HERITAGE AND INTELLECTUAL PROPERTY

THE BULGARIAN EXPERIENCE
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1. Origin and legislation of intangible cultural heritage
The cultural heritage/CH of Bulgaria is a combination of customs, traditions and traditional practices of mainly the larger ethnographic groups in Bulgaria which are characterized by common features in certain elements of folklore, most of all in customs. The differences manifest mostly in folk dress, in practicing some of the folk traditions and in the rituals they are accompanied by. Traditional music is specifically present in each ethnographic group. There are also minority ethnic groups in Bulgaria, which are characterized by their own customs and traditions, passed along mostly through their common law, which in turn is different for each group. Ethnic folklore is not a part of the national intangible cultural heritage/ICH which is formed of the traditional practices of the ethnographic groups in the country. 

Regarding the genetic resources/GR, there isn’t a state policy for their preservation and protection, thus we don’t have traditional knowledge/TK in breading and developing a new plant varieties. Despite the lack of traditions in this particular filed the country is ratified the Convention for biological diversity/CBD which regulations are part of the national legislation. Related to GR is the Bulgarian traditional medicine especially in preparing different combinations of healing herbs which are essential part of our nature and healing a human skeleton by applying traditional skills and knowledge of a human body. Parts of our traditional medicine are some spiritual rituals mainly healing the soul by purification such as cast a spell by a sorcerer. Those alive national traditions are not legally protected, but they aren’t easy to be learned which actually constitute their informal protection as know-how. Bridging the traditions with the modern word, Bulgaria has a good experience at the pharmaceutical industry in producing medicines by using healing plants and herbs.
In this respect, Bulgaria has more experience in preservation and protection of traditional cultural expressions and folklore which we define as ICH, than in GR.
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This presentation makes an overview related with: the state of legislation in the intangible cultural heritage field; the institutions dealing with its preservation and protection; and the relationship ICH-intellectual property/IP.
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The national system for preservation and protection of Bulgarian cultural heritage is characterized by a relatively effective national cultural policy, developed and applied in the condition of legally unified rules. In an international aspect Bulgaria has ratified important conventions regarding cultural heritage and intellectual property, as it is shown on the slide:
· European cultural convention
· Convention on the Protection and Promotion of the Diversity of Cultural Expressions;
· Convention for the Safeguarding of the Intangible Cultural Heritage.
Bulgaria, except with preservation of intangible cultural heritage (ICH) which is a priority area for UNESCO, participates actively in the work of WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore on the development of an international document for the protection of traditional cultural expressions and folklore.
At a national level, the preservation and protection of ICH are settled in:
· The Constitution of the Republic of Bulgaria;
· Law on protection and development of culture;
· Law on copyright and related rights;

· Law on handicrafts;

· Law on the state archive fund;

· Law on the national endowment fund 13 centuries Bulgaria;

· Law on patrons;
· Law on cultural heritage
The Cultural heritage Law/CHL is the first act, which fully deals with the Bulgarian cultural heritage which was adopted in 2009. Its major goal is the preservation and protection of cultural heritage, but regarding the intangible heritage the fully settled matter is its preservation, while its protection is only discussed by naming the competent institution. There isn’t a regime for access, utilization and protection regarding the IP. Questions, directly related to the economic nature of ICH and the possibility this economic capacity to be managed in public interest, but only if the relation ICH and IP would be legally defined. 
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2. Preservation of ICH
The preservation of ICH is guaranteed by the clear definition of the actions that constitute “preservation”, and by including the ICH as part of cultural heritage, which is in the public domain and is protected by state and municipal agencies. 
Nevertheless that the ICH is included in the definition for “cultural heritage” and is detached as a separate chapter of the CHL, it is not defined in itself. In this way the scope of the term “intangible cultural heritage” is limited to the forms of expression, shown on the slide:
· Oral tradition and forms of expression, including language as a carrier of intangible cultural heritage;
· Artistic performances;

· Social habits, customs and festivals;

· Knowledge and customs, pertaining to nature and the universe;

· Knowledge and skills connected to traditional handicrafts, which may be registered in the Ministry of Culture (Law on cultural heritage, article 42, publication State Gazette 19/2009). 
The lack of definition as well as criteria, defining the object, is a considerable flaw that would create difficulties upon the eventual development of a protection regime, and will lead to confusion in its economic realization. 
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3. Competent authorities for preservation and protection of ICH
Bulgaria has a well functioning system of specialized state agencies in the field of cultural heritage which quite successfully coordinate a whole range of academic institutions, creative unions, professional associations and non-profit and for-profit organization in the same field. 
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3.1. State authorities for preservation and protection of ICH 
The Ministry of Culture is the main state authority in management and control of applying the cultural heritage policy, which is aided by the Inspectorate for Preservation of Cultural Heritage as a control organ. 
The Minister of culture runs a National Counsel for Intangible Cultural Heritage, which aids the development of a strategy for the preservation and promotion of traditional Bulgarian culture and folklore as well as proposes which elements of ICH should be included in the National representative list of ICH after the approval of the Minister of culture and etc. The Ministry of Culture maintains a register of the museums in Bulgaria and manages the national museum communication system. 
With the acknowledgement the CHL, start the establishment of a UNESCO Regional Center, seated in Sofia, which will unite the efforts of the countries from Southeast Europe, the Black Sea Region and the Mediterranean towards the preservation of ICH. To this aim the Ministry of Culture, Ministry of foreign affairs and the Bulgarian Academy of Sciences created the “Regional Center for ICH”.
SLIDE
The research and promotion of ICH is carried out mostly by the science institutes at the Bulgarian Academy of Sciences (BAS). The Institute of Folklore at BAS collects, archives, researches and promotes the folklore culture of Bulgarians and the other ethnic groups in the country. The identification, documentation and research of artistic traditions from antiquity to today is carried out by the Institute of Art Studies at BAS. The ethnographic past of Bulgarians is collected, documented, preserved and promoted by the Ethnographic Institute with Museum at BAS. The Bulgarian Academy of Sciences created and maintains the Scientific Archive of BAS, which has the statute of a National Archive Fund since 1994.
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3.2. Local authority for preservation and protection of ICH
At the municipal self-government level the competent authorities for research, collection, preservation, and documentation and promotion of CH are the town council and the mayors of municipalities and districts through the activities of regional museums. The municipal and district community centers are involved in the preservation and promotion mostly of ICH. 
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3.3. Specialists in the area of cultural heritage
In Bulgaria there is an information network functioning among the above-mentioned institutions and professionals who collaborate for preservation of cultural heritage. http://www.culture-forum.com. There is also a specialized national web site for culture and arts, which offers up-to-date information on cultural life, promotes ICH, presents Bulgarian artists and restoration professionals http://www.art.bg/main_b.htm. The non-governmental organizations who work in the cultural sector maintain the network http://www.ngo.bg for promotion and preservation of ICH and national identity. 
The education of ICH specialists is carried out on the high school, university, post-graduate studies and PhD. The Bulgarian Chamber of Craft Arts offers teaching of professional skills in restoration and conservation. Additional qualification is carried out following the program and with the participation of experts from Le Centre des Hautes Etudes de Chaillot, Paris.
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3.4. Place of businesses in the cultural policy of the country 

The main form of public involvement is the mediation of funds between businesses and culture through supplying financial aid from the National Culture Fund, the “13 Centuries Bulgaria” fund and other municipality funds, created for the purpose of helping state culture policies.
The public involvement with ICH is manifested mostly by sponsorships or patronage of organizing national or regional folklore festivals. A more and more common practice is the joint participation in folklore preservation and promotion projects by trade companies and community centers. These projects target the collection, documentation and manufacturing of ritual folk dress, clothes and masks, as well as musical instruments. 

The participation of businesses in the implementation of cultural policies is expressed through developing business practices for the economic exploitation of ICH for personal gains. In this aspect businesses are considerably more flexible than the state and successfully implement the tools of IP to realize economic advantages from the promotion and distribution of ICH. Even though these activities don’t contradict the law, they can lead to distortion of the traditional use of ICH during its private commercial utilization for profit. Even more so, such business practices are damaging the country, since the state cannot realize certain advantages by promoting national cultural heritage to the social, cultural and economic interests of society. This circumstance yet again proves the need for defining legally the connection ICH – IP.
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4. Intellectual property and intangible cultural heritage
The lack of regime for access, utilization and protection of ICH is explained by its legal non-acceptance as collective IP, which ICH actually is. This considerable legislative omission leads to a number of difficulties in commercialization of intangible heritage, as there is no working regime for its protection. It would be in the national interest to acknowledge the place of IP in the nature of ICH, and in such a way that it can be recognized as collective IP. That in turn would allow it to become a national competitive advantage in a global market, characterized by cultural differences vanishing to unification. Additionally, this would not contradict the artcles of the ratified UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage, but the opposite – completely match its principles. 
In connection with this I would like to present a few examples of how the competitive advantage of Bulgarian ICH is represented, by pointing out a few of the more important date connected to its preservation and promotion. In 1974 Vienna provided the first serious evaluation of the uniqueness of certain Bulgarian folklore dialects. The vocal group “Babite ot Plana” (“The Grandmothers from Plana”) receive the Herder Prize for the authentic medieval shopski antiphonal dialogues. The same recognition is given to the “Bistrishkite Babi” (“The Bistritsa Grandmothers”) choir in 1976.  In 1988 the Herder Prize is awarded to the vocal group from Satovcha. This proves the international interest towards the specific national intangible heritage. In 2005 the “Bistrishki Babi” group is included in the UNESCO masterpiece, by suggestion of the Institute of Folklore at BAS. In 2009 Nestinarstvo is also included on the list as a UNESCO masterpiece.
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4.1. Intellectual property as means for protection of ICH
The role of IP in the system for protection of ICH is to provide a regime for its protection. As the result of the creative efforts of generations of artists who left a part of themselves and of their social and cultural surrounding, who represented their life through different forms of traditional expression and folklore, intangible heritage is the intellectual property of not a single person, but an entire nation. Because of that it is collective intellectual property and belongs to all members of the community that kept it, passed it on, practiced it generation after generation and is identified through it – the so-called “community of origin”. For intangible heritage the community of origin is Bulgaria. Regarding all other cultural heritage users, the community of origin should have the right to it that presents the necessary protection and protect Bulgaria’s interests in preserving and exploiting it. This right is called “intellectual property right” and in connection to intangible heritage is better to be treated as sui generis („of its own kind”). This form of protection will answer the following questions:
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· Who is the owner of the IP for ICH – the state, the municipality, non-governmental organizations or no one?
· What are the time and territorial limitations of the protection?
· What are the limitations in the protection of the ICH – public interest for the purposes of education and informing the society?
· What part of ICH should remain outside protection, in the public domain? 
· What is the access regime to intangible heritage for users outside of the community of origin –registration or declaration
· Should the use of intangible heritage be done with the prior formed consent of the community of origin – for example Bulgarian folk embroideries used in the collection of a foreign fashion designer who is receiving economical benefits from the embroideries’ uniqueness?
· Which forms of use of intangible heritage prohibit its distortion
· Does the community of origin participate in the distribution of revenue from the economic realization of intangible heritage by outside members?
Problems, that have still not found their answers in a national aspect, but which solving becomes ever more urgent, especially in the digital era. For example the presence of sui generis protection on intangible heritage would limit the potential threats from misuse of its digital form after the creation of a digital intangible cultural heritage museum and the creation of online access. The fast development of a new technology allows the use of newer techniques and methods for intellectual piracy, primarily targeted at objects which offer competitive advantage such as the national intangible cultural heritage.
2 SLIDE-BACK
At the moment in Bulgaria intangible heritage is protected as intellectual property through the system of copyright and related rights. Works of folklore receive indirect copyright protection after their remake as derivatives. They also receive copyright protection as unknown works. The handicrafts works are protected by copyright as original works. The different types of handicrafts are shown on the slide:
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· Artistic leather working;
· Making jewelry;

· Making wrought-iron items;

· Copper-working (медникарство);

· Artistic casting;

· Making bells;

· Making knives;

· Making antique weapons;

· Making embroidery;

· Artistic knitting and crochet;

· Making national dolls;

· Making folk musical instruments;

· Mural and icon painting;

· Making of artistic ceramics;

· Artistic woodworking;
· Making of artistic fabric;
· Woolen braiding;

· Making of national costumes and
· Whittling.

The question of what exactly is protected by copyright – the product itself (a clay pot), with or without the traditional technique for its creation and the traditional motives in its image remains open. If the copyright protection is only for the work of art, what protects the traditional forms of expressions included in it? The effective protection of intangible heritage should, contrary to copyright, not follow but precede its use; otherwise there exists a potential threat for its distortion.
The Bulgarian practice also knows other methods of intangible heritage protection – again as intellectual property, but not as a work of art, but as a trademark. For example before Nestinarstvo was declared as a UNESCO masterpiece in September 2009, after a few years’ efforts (2006 – February 2009) the mark “Nestinari” was registered as a trademark by the Patent Office of the Republic of Bulgaria. Owner of the trademark is Tsarevo municipality, the intellectual property rights are collective and managed by the town council. The trademark is registered for services class 41: “Education; providing of training; entertainment; sporting and cultural activities” of the International Classification of Goods and Services under the Nice Agreement. Practice shows that this form of protection of traditional expression and folklore is not effective, as it is not prohibitive regarding activities outside the granted intellectual property right, for example registering a company (hotel, restaurant) with the name “Nestinari”.
Regardless of the applied methods of protection, intangible heritage does not meet the criteria for traditional objects of intellectual property they are applied to. Therefore these types of protection are not sufficiently effective regarding cultural heritage – this defines the need for the creation of a relevant to the nature of the object protection – sui generis.
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4.2. Intellectual property over the intellectual results created by the use of ICH
Intellectual property is also connected with the question of the property over the intellectual results of researching, collecting, describing, documenting, preserving (conserving and restoring) and digitizing of intangible heritage, as well as its commercial use and its use for the purposes of promotion. 
Intellectual property is also present in the relations between experts, participating in research expedition and the BAS institutes regarding the materials and documents obtained as a result of their research activities and their subsequent distribution for commercial or scientific purposes.
Intellectual property is also present in the relations between experts from research groups and the members of communities of origin, whose performances and other forms of expression and presentation of ICH become objects of audio or video records. In Bulgaria the allowance for creating records is a matter of an informal and free exchange – a simple “May I?” and a cordial agreement.
Even though some of the mentioned relations are defined in different legal acts, their presence supports the need for an explicit regulation of the connection between ICH and IP. It is directly linked to its digitization as an act typical of its protection as intellectual property and commercialization as a cultural product, for example in the development of a digital museum, which is at the moment one of the priorities of national cultural policy. It is a complex issue, since national legislation treats digitization as a reproduction of a work of art in digital form – this is a economic right whose use is paid-for and requires the consent of its owner. From this point of view digitization is a complex mechanical and creative process which requires extensive expert knowledge and creates many different, independent objects of IP (such as software products, data bases, photographs and others) and requires special skills in managing the bundles of arising copyrights and related rights. 
Managing the rights is of exceptional importance as the technical specifics of digitization are a “resource” for the development of certain creative industries through the creation of works of art, in this case of national importance, as is the digital museum. At the same time digitization of ICH will inadvertently stimulate the development of related economic branches – for example tourism. These circumstances require a larger scale strategic planning at the national cultural policy and creative economy level, which will include the protection of intangible heritage as intellectual property, its digitization for commercial purposes as a resource for the functioning of creative industries and related branches of economy outside of the creative economy. Even though this process is still little less than a concept, the first steps have already been made with the start of a project for the creation of a National Strategy for the Development of Creative Industries, ran under the guidance of WIPO, coordinated by the Ministry of foreign affairs, with the participation of experts from the Ministry of Culture and the University of National and World Economy 
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CONCLUSION:

In conclusion I would like to say that the information shared so far is an example of the place and significance of intellectual property in the processes for preservation, protection and promotion of ICH. In connection with this the main aspects of effective preservation and protection of ICH are connected to the development of:
· A special regime for access and utilization of ICH as an addition to its preservation regime, or
· A separate Law on ICH, which will be consistent with both its preservation as cultural-historic heritage and its protection as collective intellectual property.
In order to put into practice one of the given suggestions and to protect the national interest in the field of intangible heritage by limiting the negative effects of its illegal use to the largest extent possible, without naming origin and without a limitation on the forms and types of its expression, as well as to create a legal framework according to national interests, I think that every country interested in its intangible cultural heritage should pay attention to the global processes and the technological power of modern society and provide for intangible cultural heritage digitization as a significant part of the national system for its preservation and protection. 
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