Responses to questions formed up at the 10th session of the Intergovernmental Committee on intellectual property, genetic resources, traditional knowledge and folklore, aimed at choosing the approach to different types of creation or improvement of protection for traditional cultural expressions/expressions of folklore.

1.
Definition of traditional cultural expressions (TCEs)/expressions of folklore (EoF) that should be protected.
There is no definition of “traditional cultural expression/expression of folklore” in Russian legislation, the most commonly used notion is the “work of folk arts” used as a synonym. However, “work of folk arts” this notion is not defined in Russian legislation either.
Works of folk arts may include:
1) works of oral folk arts, such as sagas, legends, fairy tales, folk poetry, proverbs, riddles;

2) musical works, such as folk songs and instrumental music;

3) choreographic works, such as folk dances;

4) dramatic works, such as games, performances, ceremonies;

5) works of art, sculptures, graphics and others;

6) works decorative and applied arts,

7) architectural works, etc.


Providing the exhaustive list of objects that should be considered works of folk arts is impossible. As we can see from the above works of folk arts may and may not be expressed in a material form.


 In general, taking into consideration the studies of the ethnographers expressions of folklore (works of folk arts) are characterized by the following features:

· impossibility to define the author with a sufficient level of certainty;

· regional peculiarities caused by habitation of certain people on certain territories;

· impossibility to define with a sufficient level of certainty the moment of creation of works of folk arts.

Works of folk arts can be considered as an object comprising typical elements of traditional artistic heritage created and preserved by a nationality of its individuals, which embodies traditional artistic aspiration of that nationality.
2.
Who should benefit from any such protection or who hold the rights to protectable TCEs/EoF?

Formal interpretation of the provisions of article 3 of the Law of the Russian Federation of October 9, 1992 No. 3612-I “Basics of the legislation of the Russian Federation on culture” allows us to come to a conclusion that folklore can be attributed to cultural values, some expressions of folklore can be attributed to cultural property of the peoples of the Russian Federation and “have all-Russian importance and thus completely belong to the Russian Federation and its subjects without any possibility of transfer to other countries or unions of countries to which the Russian Federation is a participant”.

Legal intellectual property institutes with respect to granting legal protection to an object of intellectual property do not have a single approach to defining the beneficiary.


In copyright the beneficiary is the author (creator) – the person who contributed into the creation of the work, and also the successors, in particular, the heirs of the author.


The institute of related rights considers as the beneficiary the initiator, the organizer, the person that contributed into the distribution of the work.

The institutes of patent law, the so called industrial property, does not also provide for a unity in defining the beneficiary. According to the patent law exclusive rights belong to the patent holder (article 10 of the Patent Law of the Russian Federation of 23 September, 1992 No. 3517-I), who can be the author of the invention, utility model, design (individual due to who’s creative work they were created), his employer (if the object is created in connection with his professional duties) or his successors.

A common feature, uniting all the abovementioned people in copyright and patent law is the contribution, expenses into the creation of object subject to legal protection. Thus, a beneficiary can be any person who has contributed into the creation of an object of his successor.


In respect to the works of folk arts (expressions of folklore) it is impossible to define the person who made a contribution into the creation of the work, was the creator, organizer of the process. Due to this and other reasons the objects of folk arts in Russia according to the Law of the Russian Federation “On Copyright and Related Rights” are not granted legal protection.

It is not possible also to define the heirs and successors of the authors of works of folk arts, due not only to the migration of population, but also the resemblance, common features, motifs of the works of folk arts of different peoples. Resemblance of the works is caused not only by the fact that works of folk arts were in many cases arising from one source, and not only by the cultural interaction between the peoples, but also by similar climatic, historical and domestic conditions, which left an imprint on the works of folk arts of many peoples.


In copyright and patent law after the death of the author in cases the author has no heirs all the rights in the works are transferred to the Russian Federation, which can assign the management of property rights to a special body.


Since is it impossible to define the successors in respect of the works of folk arts, we will try to build an analogy with the inheritance law.


Let’s assume that we can consider the state as the beneficiary.


However, the heirs of the author may live on the territories of different states, having different legal systems. As a general rule, provided for in article 1224 of the Civil Code of the Russian Federation concerning the inheritance, the relations on the inheritance are governed by the law of the country where the testator, here – the author, has last lived. Thus, in cases when the heirs of the author can not be defined, but it is clear that the author has last lived in the Russian Federation, the inheritance law of the Russian Federation is used, and thus we can be speaking of the Russian Federation as the successor similar to cases of escheat (article 1151 of the Civil Code).

However, in cases of works of folk arts the testator (the author) can not be defined, nor can be defined his last place of living, and accordingly the law of the country that should be applied to such relations. Thus, it is not clear which state may have pretensions of the rights in the works of folk arts.


The abovementioned speaks for the difficulties in defining the beneficiary, which can not be defined using the present Russian legislation.
3.
What objective is sought to be achieved through according intellectual property protection (economic rights, moral rights)?


We can mark out several components of the protection granted at present by the intellectual property institutes: the so called “positive” protection and the “prohibitive” protection.

For example, in copyright, the aim of granting the so called “positive” protection: promoting by the state the interest in creating the works (encouraging creative activities of the author, remuneration for the expenses of the author for the creation of the work, remuneration for the work); the proprietary rights given to the author are designed to reach this goal. The author may as use the work himself, as grant these rights to a third party for remuneration.


Let’s assume that the aim of granting protection to the works of folk arts is also the encouragement of creativity. However, this aim is not fully applicable to works of folk arts. If the wok of literature or art is created at present as a result of a creative activity it is granted the copyright protection in the Russian Federation. And when we speak of the compensation of the expenses made in the past, the question of the person who has born the expenses arises, because it is impossible to define such a person.

 The aim of granting the so called “prohibitory” protection is: impossibility of unauthorized use, prohibition of certain actions, which may lead to unfavorable consequences for the author.

However, the institutes of intellectual property create such a prohibition for a certain period of time, after the lapse of which the proprietary right are terminated and the object (e.g. the work) falls into public domain (in particular, p.1 article 28 of the Law of the Russian federation of July 9, 1993 No. 5351-I “On Copyright and Related Rights”), and the works in the public domain can be used freely (p. 2 article 28 of the Copyright law).

Attention should also be paid to the personal non-proprietary rights: the right to be recognized as the author, the rights for the name, the protection of the work from any distortion or any other acts that could harm honor and dignity of the author.

Did the initial author want to be identified, show his attribution to a certain community, because the works of folk arts (expressions of folklore) expressed in a material form a marking could be made: names, symbols, stigmas, signs.

Or did the creator initially aim to remain anonymous to show that the work created is an aspiration of a whole nationality and the aim of the work is not the profit (material or not): fame or remuneration, but possibly another aim was followed: domestic, educational, informational, etc, because the work of folk arts as a folks wisdom may often contain the rules of conduction, moral norms.

The above said proves that the aim of the legal regulation of relations connected with the use of works of folk arts  is the preservation and development of the originality of the peoples, protection of honor and dignity of the representatives of peoples, creative labor of which led to the creation of works of folk arts. Legal regulation of relations on the exploitation of works of folk arts can not be conducted by creating norm providing for exclusive rights, because they are aimed at creating monopoly for the rightholder of the works. Intellectual property institutes are tightly connected with the personality of the creator of the work. Only the rightholder can define how his work should be used. Intellectual property institutes, in particular copyright law, is aimed at the promotion of creativity though encouragement of the creators of work and do not deal with issues of preservation and development of works, thus, this institutes are aimed to solve social and economic problems, which are different from the protection of works of folk arts.
Thus, in respect of works of folk arts the moral (non-proprietary) rights seem to be important, including the protection of works from any distortion or other acts capable of harming the honor or dignity.
4.
What forms of behavior in relation to the protectable TCEs/EoF should be considered unacceptable/illegal?

Taking into consideration the provisions cited in point 3, the unacceptable forms of behavior should be:

- illegal appropriation of authorship;

- acts of use of works of folk arts harming the dignity of the representatives of peoples the works of folk arts of which are used.
5.
Should there be any exceptions or limitations to rights attaching to protectable TCEs/EoF?

Taking into consideration points 3 and 4, any exceptions or limitations would not be expedient.

In cases of granting protection different from the one provided for in p. 3 and 4, the protection should not limit the cultural rights of the people, aimed at the preservation and development of cultural originality of peoples and cultural exchange, education, studies, etc.

6.
For how long should protection be accorded?

It seems that the period of protection in respect of the works of folk arts can not be defined.
7.
To what extent do existing IPRs already afford protection?  What gaps need to be filled?

In Russian at present the legal protection of the works of folk arts (expressions of folklore) within the IP system is not granted: not in copyright, not in patent law, not in any sui generis law.


A position has been expressed in scientific literature that there is a possibility of special payments for the use of works of folk arts with a reference to p.3 of article 28 of the Copyright law. According to this article the Government of the Russian Federation can define the cases when special payments must be made for the use on the territory of the Russian Federation of the works in the public domain. Such payments go to the professional funds of authors and the organizations dealing with collective management of authors’ rights, and can no exceed one percent of the profit from the use of such works. This article only deals with works that have fallen into public domain.


We should also note that relations in the area of artistic crafts are governed by the Federal Law of January 1, 1999 “On the Public Artistic Crafts”.


According to the mentioned law the federal executive bodies should provide economic, social and other conditions for the preservation, renaissance and development of organizations of public artistic crafts, the list of which is approved by the Government of the Russian Federation.

In particular, according to the Tax Code of the Russian Federation of July 31, 1998 No. 146-FL tax privileges are provided for the organizations of public artistic crafts. Besides, such organizations are subject for subsidies approved by the Decree of the Ministry of Industry and Energy of April 21, 2006 No. 90.

However, works of folk arts can be not only the creations of public artistic crafts. The notion “creation of public artistic craft” which is an artistic article of utilitarian of decorative designation created according to the traditions of such craft covers the articles of decorative and applied arts, such as carvings, embroidery, braided and weaved articles, clothing, ornaments (the list of the types of production and groups of articles of crafts, according to which the articles are attributed to articles of public artistic crafts is approved by the decree of the Ministry of Economic Development and Trade of the Russian Federation of December 28, 1999 No. 555) and does not cover the works of oral creativity, such as national sagas, legends, fairy tales, folk poetry, proverbs, riddles; musical works, such as folk songs and instrumental music; choreographic works, such as folk dances; dramatic works, such as games, performances, ceremonies and other works of folk arts.
8.
What sanctions or penalties should apply to behavior or acts considered to unacceptable/illegal?

It seems worthwhile to provide for a possibility of administrative liability for acts mentioned in point 4, namely:

- warning (administrative measure, expressed in an official reproof of an individual or a legal entity. The warning is usually given in a written form);

- administrative fine (monetary punishment).
9.
Which issues should be dealt with internationally and which nationally, or what division should be made between international regulation and national regulation?

The issues of preservation and dissemination of folklore should be dealt with at a national level, and the issues concerning cultural exchange may be treated at the international level.
10.
How should foreign rights holders/beneficiaries be treated?

Taking into consideration the provisions of points 3 and 4, foreign rightholders/beneficiaries should be accorded similar treatment as own national, i.e. national treatment.
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