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30 January 2001 

Dear Mr. Gurry,

This is in reply to your letter dated 3 November 2000, seeking comments on a number of substantive issues to be addressed by the Second World Intellectual Property Organization (WIPO) Internet Domain Name Process.

The International Organization for Migration (IOM) is interested in measures which could serve to protect its name and acronym against abusive registration as a domain name. IOM therefore welcomes the opportunity to cooperate with WIPO on this exercise.

The illustrative list of issues of concern, which you provided to IOM, is used as a guide in formulating IOM's comments. These comments, submitted below, are organised in accordance with the identified areas under paragraph 22 of your request:

1.
IOM is of the view that the names and acronyms of international. intergovernmental organizations should be protected against bad faith, abusive, misleading or unfair registration and use in the Internet Domain Name System (DNS). IOM submits that all international intergovernmental organizations should receive the DNS protection to help safeguard against the risk of the exploitation of their names and acronyms through bad faith, abusive, misleading or unfair registration.

2.
IOM believes that international or regional intergovernmental organizations to which protection in the DNS should be extended need not have expressed to WIPO their wish to benefit from the provisions of Article 6ter (sub-paragraph b) of the Paris Convention. Considering that the Paris Convention is uniersal, it is likely that the States parties have undertaken the relevant procedures at the domestic level to prohibit the use of the Domain Name of all international or regional intergovernmental organizations.  A regional or intergovernmental organization which has not followed the notification provisions of the Paris Convention should nevertheless be protected and be encouraged by WIPO to fulfil the relevant procedures in order to benefit from the provision of Article 6ter (sub-paragraph b).

3.
The types of problems or abuses within the DNS relating to names and acronyms of international intergovernmental organizations are usually connected with interference or infringement caused by the registration in the DNS, by third parties, of the names and/or acronyms of international intergovernmental organizations. Often, such abusive registration is for purposes of commercial gains, to cause injury to reputation, or to deliberately confuse or mislead. Even in the case of bona fide organizations or parties legitimately claiming, owning or using the name or similar name or acronym of an international intergovernmental organization, such use can unintentionally cause confusion and possibly prejudice the legitimate interests of the concerned international intergovernmental organization.

4.
As concerns definitions which may be applied to bad faith, abusive, misleading or unfair registration and use in respect of the names and acronyms of international or regional intergovernmental organizations, IOM considers that WIPO would find useful guidance under the jurisprudence of national courts. In any event, IOM submits the following comments:

Bad faith - This term connotes false-heartedness or ill will. It could be applied in the context of DNS to refer to the use of the name or acronym of an international or regional intergovernmental organization in the knowledge that such would cause confusion and disrupt the effective implementation of the mandate of such organization. This term could also apply to the removal or alteration by a licensee or authorised users of authors' names or publishers' copyright notices or other means of identification or disclaimers as they appear in the Licensed Material.

Abusive -This term refers to language that uses, contains or is characterised by harshly or coarsely insulting language.
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Misleading -This term means to lead or guide wrongly, to lead into error of conduct. This term could apply to the use of the name or acronym of an international or regional organization with the intent to deliberately mislead and to promote controversial beliefs and views. This use could also lead to the degradation of the meaning attached to the domain name.

Unfair Registration -This term could apply to domain name registrants who have no rights or legitimate interests with respect to the particular domain name.

5.
International intergovernmental organizations should enjoy an internationally recognized exclusive right to use their particular domain names thereby preventing the risk of other parties using the same domain names to confuse or mislead the public. Measures of protection in relation to the names and acronyms of intergovernmental organizations should therefore be considered also in relation to other generic top-level domains (gTLD).

6.
IOM supports efforts to develop a central domain name issuing authority responsible for the assignment of domain names. The establishment of a single worldwide provider would reduce the number of disputes relating to parties owning or using the same or similar names.

Considering that disputes relating to the Internet tend to affect interests of an international nature involving conflicts of laws, an effective international dispute mechanism would be desirable in that it would allow for exercise of jurisdiction regardless of the location of the registrar, the domain name holder or the complainant.

IOM remains cognizant of the achievements of the WIPO Arbitration and Mediation Center (WIPO Center) in assisting service providers to establish administrative machinery for domain name dispute resolutions. Notwithstanding the competence of the WIPO Center, IOM believes that the ~ international character of many of the legal concerns connected with the use of the Internet worldwide requires the establishment of an international complaint mechanism. Such mechanism would hold the capacity to issue decisions 

beyond the types of decisions the Administrative Panel is presently competent to render. The international complaint mechanism should also maintain appeal procedures with the competence to issue final judgements.

The practicality in creating a court with international jurisdiction is supported by much of the jurisprudence in domain name disputes, which 

reveals that despite the differing nature of the legal systems examining domain name related disputes, the decisions in this field by various major courts have been consistent. This consistency may be indicative of the difficulties experienced by national courts in resolving Internet related legal issues. Given the emergence of new areas of conflict of laws increasingly being generated by the expanded global use of the Internet, it is reasonable to anticipate that substantial benefit would derive from the creation of an international dispute 

resolution mechanism with expertise capable of resolving the complex internet related legal problems which will continue to arise.

Conclusion

The comments formulated above are based on the limited experience .. IOM has had in the area of Internet Domain Name Process. IOM believes that the questions raised in the illustrative list of issues reflect adequately the types of considerations with which the Internet community is concerned. However, due to its lack of familiarity with the concerns linked to the use of Domain names in the Internet, IOM is limiting its observations to the above, and foregoes addressing the issues contained under questions 8-11.

IOM is grateful for this opportunity to present its views on the issues to be addressed by the Second WIPO Internet Domain Name Process. IOM remains confident that this Process will lead to findings, which eventually will serve to reduce tensions between the protection of domain names and that of potentially competing rights and interests not addressed by the First WIPO Process.

Yours sincerely,

Richard Perruchoud

Legal Adviser 

