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cludes an injunction (subject to such terms, if any, as the court
thinks fit) and, except in the case of a trade mark registered
in Part C of the Register, at the option of the plaintiff, either
damages or an account of profits.

Evidence of trade usage

66. — In an action or proceeding relating to a trade mark,
evidence is admissible of the usages of the trade concerned
and of any relevant trade mark, trade name or get-up legi-
timately used by other persons.

High Court to have jurisdiction in infringement actions

67. — Jurisdiction is, by this section, conferred on the
High Court to hear and determine an action or proceeding for
the infringement of a trade mark, but this section does not
deprive another court of jurisdiction which it possesses to hear
and determine such an action or proceeding.

Passing off actions

68. — In an action for passing off arising out of the use
by the defendant of a registered trade mark of which he is the
registered proprietor or a registered user, being a trade mark
substantially identical with, or deceptively similar to, the trade
mark of the plaintiff, damages shall not be awarded against
the defendant if he satisfies the court—

(aj that at the time he commenced to use the trade mark he
was unaware and had no reasonable means of ascertaining
that the trade mark of the plaintiff was in use; and

(b) that when he became aware of the existence and nature
of the plaintiff’s trade mark he forthwith ceased to use
the trade mark in relation to goods in relation to which
it was used by the plaintiff.

(To be continued)
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Corrigendum
To the article by Claés Uggla on *“ The Swedish Names Act of
1963 > in the November 1966 issue of * Industrial Property ”

CONGRESSES AND MEETINGS

International Chamber ot Commerce (ICC)
(Paris, November 15 and 16, 1966)

The following Resolutions were adopted hy the Council of
the International Chamber of Commerce at its 108" Session,
on November 15 and 16, 1966:

Licensing of Industrial Property
Resolution
1. The ideal guiding principle, for industrial property
licenses as well as for other forms of economic relationships,
is freedom of contract. This ideal, however, is subject to the
exigencies of relations between states and between public and
private interests.

2. The ICC recalls its past efforts aimed at facilitating the
granting of industrial property licenses, making due allowance
for the vital interests affected and without sacrificing the
principle of freedom of contract. Following a new study of the
problem, the ICC puts forward the following views:

(a) The licensing of patents, trademarks, designs and know-
how is an excellent means for disseminating technical and com-
mercial advances. Such licensing is essentially a commercial
transaction between the parties, who should be free to strike
a bargain without greater interference by governmental author-
ities than is encountered in other commercial transactions be-
tween nationals of different states.

(b) Governments can contribute to the flow of technology
across national frontiers by providing fiscal and other induce-
ments for industrial property licenses and by refraining from
applying restrictive and discriminatory measures to such li-
censes, s0 as not to distort artificially the bargain between the
parties. In particular, uniform treatment in the taxation of
royalties, in accordance with the statement of the Council of
the ICC in March 1966, treatment for tax purposes on at least

INDUSTRIAL PROPERTY — DECEMBER 1966

equal terms with other forms of income and the absence of
excessive limits on royalties and retroactive changes in these
limits are important factors in developing a favorable climate
for licensing,. _

(c) The subjects of license agreements, including know-how,
trade-secrets and technical improvements, should enjoy ade-
quate legal protection. Appropriate legal means should exist
for the effective interpretation and enforcement of licence
agreements. )

(d) Compulsory licenses should only be granted as a last
resort. Any form of compulsory license or requisition of pat-
ents should be by due process of law, with adequate provision
for fair compensation, and subject to judicial review. Com-
pulsory licensing provisions should be administered so as to
give patentees and potential licensees ample opportunity to
negotiate freely.

(e) When recordal of an industrial property license is re-
quired by law, the formalities of such recordal should be kept
to a minimum.

(f) The granting of trademark licenses, whether on an ex-
clusive or non-exclusive basis should be permitted, subject to
adequate safeguards preventing deception to the public.

Comments

The last statement by the International Chamber of Com-
merce on the subject of industrial property licensing is Resolu-
tion No. 23 C1), adopted by the Lisbon Congress in 1951 under
the title “ Means for Promoting the Granting of Patent Li-
censes on the International Plane.” The hasic philosophy under-
lying this resolution is as sound now as it was then, hut a
number of developments have occurred in the interim which
make it desirahle for the ICC to re-assess the position. Among
these developments are the following:

1) The relationship between technically advanced and tech-
nically retarded countries has become one of the central poli-
tical problems of our time. The desirability of increasing the
flow of technical knowledge from the former group of coun-
tries to the latter has been recognized as an important aspect
of this prohlem.

2) Trademarks and the relatively new and as yet incom-
pletely defined form of “ property ” known as “ know-how ”
have come of age as subjects of license agreements no less im-
portant than patents ?).

3) Antitrust concepts and practices of a kind hitherto con-
fined largely to the United States have made their appearance
in Europe and elsewhere and have created legal uncertainties
‘concerning license agreements where none existed hefore.

4) The international tax structure has become more com-
plex and -sophisticated, with attendant effects upon licensing
royalties %).

5) International organizations have considered the problem
of the flow of technology across national boundaries and have -
produced helpful statements bearing directly or indirectly on
the flow of industrial property. These include:

1) ICC Brochure No. 143.
2) See 1961 ICC Resolution “ Protection of Know-How ™.
3) See ICC Brochure 208, “ Taxation of Royalties.”
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