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VACANCY FOR THREE POSTS IN BIRPI 

1. Clerk in the Trademark Registration Service 

Job description: indexing, classifying and distribution of official 
documents relating to  trademarks. 

Qualifications required: secondary education or commercial or ad- 
ministrative experience; perfect knowledge of French. 

Conditions of employment: initial basic salary: 11,785 (G. 2) or 
12,660 (G. 3) Swiss francs per year, according to experience and quali- 
fications. 

2. Library Assistant 
Job description: registration, cataloguing and other usual tasks of 

a library assistant. 
Qualifications required: librarian's diploma or equivalent; several 

years experience; perfect knowledge of French and a good knowledge of 
English or vice versa; a knowledge of German and Slav languages suf- 
ficient for a librarian's duties desirable. 

Conditions of employment: initial basic salary: 15,030 (G. 5) or 
16,475 (G. 6) Swiss francs per year, according to experience and quali- 
fications. 

3. Translator, Editorial Assistant (English) 
Job description: translation of legal texts from French into English; 

correction of English texts from the point of view of language (editing); 
correction of printers' proofs; contacts with printers. 

Qualifications required: English mother tongue; knowledge of legal 
technical  terms in French  and English; experience in translation. 

Conditions of employment: initial basic salary: 26,482 (P. 2) or 
32,227 (P. 3) Swiss francs per year, according to experience and quali- 
fications. 

Candidates should apply in writing to BIRPI, 32, chemin des Colom- 
bettes, Geneva, before March 31, 1964, for an application form, specifying 
for which of the three posts they are  a candidate. 

INTERNATIONAL UNION 

GABON 

Declaration of Membership 
of the International Union of Paris for the Protection of 
Industrial Property and of Adhesion to the Lisbon Text 

of the Convention 

According to a communication received from the Federal 
Political Department, the following note was addressed by the 
Embassies of the Swiss Confederation in the countries of the 
Paris Union to the Ministries of Foreign Affairs of those 
countries: (Translation) 

" In compliance with the instructions of the Swiss Federal 
Political Department dated January 29, 1964, the Swiss 
Embassy has the honour to inform the Ministry of Foreign 
Affairs that the President of the Gabonese Republic, by letter 
of November 16, 1963, a copy of which is enclosed here- 
with *), has confirmed to the Swiss Government the member- 

ship of his Country to the International Union of Paris for 
the Protection of Industrial Property by virtue of a declara- 
tion of application previously made in accordance with Ar- 
ticle 16b,s of the International Convention for the Protection 
of Industrial Property. 

According to the above-mentioned letter the Government 
of the Gabonese Republic declares its adhesion to the Con- 
vention of Paris, as revised at Lisbon on October 31, 1958. 
In application of Article 16 (3) of the said Convention, the 
adhesion of the Gabonese Republic will take effect on 
February 29, 1964. 

With regard to its contribution to the common expenses 
of the International Bureau of the Union, this State is placed 
in the Sixth Class, for the purposes of Article 13 (8) and (9) 
of the Convention of Paris as revised at Lisbon. " 

This adhesion will bring the membership of the Union to 
62 with effect from February 29, 1964. 

RUMANIA 

Adhesion *) 
to the Convention of Paris for the Protection of Industrial 

Property (Text of The Hague) 

According to a communication received from the Federal 
Political Department, the following note was addressed by the 
Embassies of the Swiss Confederation in the countries of the 
Paris Union to the Ministries of Foreign Affairs of those 
countries: (Translation) 

" The Swiss Embassy has the honour to inform the Ministry 
of Foreign Affairs that the Diplomatic Mission in Berne of 
the People's Republic of Rumania has notified the Political 
Department by letter of November 22, 1963, a copy of which 
is enclosed herewith2), that the adhesion of its country to the 
Convention of Paris for the Protection of Industrial Property, 
a declaration which was the subject of a communication of 
September 30, 1963, also extends to the text as revised at 
The Hague on November 6, 1925. " 

The Former Federation 
of Rhodesia and Nyasaland 

We have received from the Registrar of Patents of 
Southern Rhodesia a copy of the following circular of the 
Patent Institute of Rhodesia and Nyasaland. 

" Dear Sirs, 

Dissolution of the Federation of Rhodesia 
and Nyasaland 

We wish to advise that upon the dissolution of the Federa- 
tion on the 31st December,  1963, the Patent Office, situate 

i) Omitted. (Ed.) 
*)   See Industrial Property, 1963, p. 215. 
2)  Annex omitted. (Ed.) 
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in Salisbury, will be taken over and operated by the Southern 
Rhodesian Government with effect from the 2nd January, 
1964. All Federal records will be retained in that Office. 

The Order in Council made under the Rhodesia & Nyasa- 
land Act, 1963, of the United Kingdom, provides that all 
Federal rights existing up to 31st December, 1963, shall be of 
full force and effect in Southern Rhodesia, Northern Rho- 
desia, and Nyasaland, unless the respective legislatures of 
those territories provide otherwise. 

The Southern Rhodesia Legislature has made the Patents 
(modification and adaptation) Regulations 1963 G. N. 793/ 
1963, the Trade Marks (modification and adaptation) Regula- 
tions 1963 G. N. 806/1963, and the Registered Designs (modi- 
fication and adaptation) Regulations 1963 G. N. 802/1963, 
which were published in the Southern Rhodesian Gazette of 
the 27th December, 1963. These Regulations apply the Federal 
Patents, Trade Marks, and Registered Designs Acts to South- 
ern Rhodesia with the necessary adjustments, and they will 
henceforth be administered by the Southern Rhodesian Gov- 
ernment through the Salisbury Patent Office. 

The Southern Rhodesia Government has notified through 
diplomatic channels its adherence to the Paris Convention, 
and has forwarded a declaration of continuity with the noti- 
fication *). This procedure should ensure the preservation of 
all existing Convention rights until Southern Rhodesia's 
accession to the Convention is finalised. 

The Government of Northern Rhodesia has requested the 
Southern Rhodesia Government to permit it to make use of 
the services of the Salisbury Registry on an Agency basis for 
a period and on terms to be negotiated. It is understood that 
the Northern Rhodesia Government is taking similar steps as 
Southern Rhodesia to adhere to the Paris Convention, and to 
make similar Regulations under the Order in Council modify- 
ing and adapting the three Federal industrial property Acts. 

With effect from 2nd January, 1964, therefore, the Salis- 
bury Patent Office will operate in respect of Southern Rho- 
desia, and on an Agency basis for Northern Rhodesia, but 
separate applications and separate fees will be required in 
respect of each territory. 

With regard to all pending matters up to and including 
the 31st of December, 1963, these will be processed and com- 
pleted in terms of the respective Federal Acts. 

It is understood that Nyasaland wishes ' to go it alone ', 
and will set up its own Registry, but it is not known what 
steps are being or will be taken to this end. The Salisbury 
Office will have no jurisdiction whatsoever in respect of 
Nyasaland, and no application of any description in respect 
of that territory can be entertained. 

Yours faithfully, 
Signed:    F. B. d'ENIS 

Administrative Officer " 

LEGISLATION 

x)  We understand from the Swiss Federal Political Department that 
this notification and declaration has not yet been received. (Ed.) 

REPUBLIC OF SOUTH AFRICA 

Act 
To consolidate and amend the law relating to trade marks 

(English text signed by the State President) 
(Assented to 21st June, 1963) 

(Third and last Part) 

PART IX 

Registered Users 

48. — (1) (a) Subject to the provisions of this section, a 
person other than the proprietor of a trade mark may be 
registered as a registered user thereof in respect of all or any 
of the goods in respect of which it is registered (otherwise 
than as a defensive trade mark) and either with or without 
conditions or restrictions. 

(b) The use of a trade mark by a registered user thereof 
in relation to goods with which he is connected in the course 
of trade and in respect of which for the time being the trade 
mark remains registered and he is registered as a registered 
user, being use such as to comply with any conditions or res- 
trictions to which his registration is subject, is in this Act 
referred to as the " permitted use " thereof. 

(2) The permitted use of a trade mark shall be deemed 
to be use by the proprietor thereof, and shall not be deemed 
to be use by a person other than the proprietor for the pur- 
poses of section 36 or for any other purpose for which such 
use is material under this Act or at common law. 

(3) Subject to any agreement subsisting between the 
parties, a registered user of a trade mark shall be entitled to 
call upon the proprietor thereof to institute proceedings to 
prevent infringement thereof, and, if the proprietor refuses 
or neglects to do so within two months after being so called 
upon, the registered user may institute proceedings for in- 
fringement in his own name as if he were the proprietor, 
making the proprietor a defendant, but a proprietor so added 
as a defendant shall not be liable for any costs unless he 
enters an appearance and takes part in the proceedings. 

(4) Where it is proposed that a person should be registered 
as a registered user of a trade mark, the proprietor and the 
proposed registered user shall apply in writing to the registrar 
in the prescribed manner and the application shall be accom- 
panied by the prescribed fee and shall furnish him with a 
sworn declaration made by the proprietor, or by some person 
authorized to act on his behalf and approved by the registrar: 
(a) giving particulars of the relationship, existing or pro- 

posed, between the proprietor and the proposed register- 
ed user, including particulars showing the degree of con- 
trol by the proprietor over the permitted use which their 

!)  See Industrial Property, 1963, p. 260; 1964, p. 15. 
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relationship will confer and whether it is a term of their 
relationship that the proposed registered user shall be 
the sole registered user or that there shall be any other 
restriction as to persons for whose registration as regis- 
tered users application may be made; 

(b) stating the goods in respect of which registration is 
proposed; 

(c) stating any conditions or restrictions proposed with res- 
pect to the characteristics of the goods, to the mode or 
place of permitted use, or to any other matter; and 

(d) stating whether the permitted use is to be for a period 
or without limit of period, and, if for a period, the 
duration thereof, 

and with such further documents, information or evidence as 
may be required under the regulations or by the registrar. 

(5) When the requirements of sub-section (4) have been 
complied with, and if the registrar after considering the in- 
formation furnished to him under that sub-section, is satisfied 
that in the circumstances the use of the trade mark in relation 
to the proposed goods or any of them by the proposed regis- 
tered user, subject to any conditions or restrictions which the 
registrar thinks proper, would not be contrary to the public 
interest, the registrar may register the proposed registered 
user as a registered user in respect of the goods as to which 
he is so satisfied. 

(6) The registrar shall refuse an application under the 
provisions of this section if it appears to him that the grant 
thereof would tend to facilitate trafficking in a trade mark. 

(7) The registrar shall, if so required by an applicant, take 
steps to ensure that information furnished for the purposes 
of an application under the provisions of this section (other 
than matters entered in the register), is not disclosed to rivals 
in trade. 

(8) Without prejudice to the provisions of section 33, the 
registration of a person as a registered user: 
(a) may be varied by the registrar as regards the goods in 

respect of which it has effect or any conditions or restric- 
tions relating to it, on application in writing in the pre- 
scribed manner and on payment of the fee prescribed by 
the registered proprietor of the trade mark to which the 
registration relates; 

(b) may be cancelled by the registrar on application in writ- 
ing in the prescribed manner and on payment of the fee 
prescribed by the registered proprietor or by such regis- 
tered user or by any other registered user of the trade 
mark; 

(c) may be cancelled by the registrar on application in writ- 
ing in the prescribed manner and on payment of the pre- 
scribed fee by any person on any of the following grounds, 
that is to say: 

(i) that the registered user has used the trade mark 
otherwise than by way of the permitted use, or in 
such a way as to cause, or to be likely to cause, de- 
ception or confusion; 

(ii) that the proprietor or the registered user misrepre- 
sented, or failed to disclose, some fact material to 
the application for registration, or that the circum- 

stances have materially changed since the date of 
the registration; 

(iii) that the registration ought not to have been effect- 
ed, having regard to rights vested in the applicant 
by virtue of a contract in the performance of which 
he is interested; 

(d) may be cancelled where the trade mark in respect of 
which such person has been registered has been assigned 
and application has in terms of sub-section (1) of sec- 
tion 51 been made for registration of the assignment. 

(9) Provision shall be made by regulation for the notifica- 
tion of the registration of a person as a registered user to 
any other registered user of the trade mark, and for the 
notification of an application under sub-section (8) to the 
registered proprietor and each registered user (not being the 
applicant) of the trade mark, and for giving to the applicant 
in such an application, and to all persons to whom such an 
application is notified and who intervene in the proceedings 
in accordance with such regulations, an opportunity of being 
heard. 

(10) The registrar may at any time cancel the registration 
of a person as a registered user of a trade mark, in respect of 
any goods in respect of which the trade mark is no longer 
registered. 

(11) Any decision of the registrar under the provisions 
of this section shall be subject to appeal to the court. 

(12) Nothing in this section shall confer on a registered 
user of a trade mark any assignable or transmissible right to 
the use thereof. 

PART X 
Assignment 

Powers of, and restrictions on, assignment 
and transmission 

49. — (1) Notwithstanding any rule of law to the con- 
trary, a registered trade mark shall be, and shall be deemed 
always to have been, assignable and transmissible either in 
connection with or without the goodwill of the business con- 
cerned in the goods for which it has been registered. 

(2) A registered trade mark shall be, and shall be deemed 
always to have been, assignable and transmissible in respect 
either of all the goods in respect of which it is registered, or 
was registered, as the case may be, or of some (but not all) 
of those goods. 

(3) The provisions of sub-sections (1) and (2) shall have 
effect in the case of an unregistered trade mark used in rela- 
tion to any goods as they have effect in the case of a registered 
trade mark registered in respect of any goods, if at the effec- 
tive date of the assignment or transmission of the unregistered 
trade mark it is or was used in the same business in which a 
registered trade mark is or was used and if it is or was 
assigned or transmitted at the same date and to the same 
person as that registered trade mark is or was assigned or 
transmitted and in respect of goods all of which are goods 
in relation to which the unregistered trade mark is or was 
used in that business and in respect of which that registered 
trade mark is or was assigned or transmitted. 
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(4) Notwithstanding anything in sub-sections (1), (2) and 
(3) contained, a trade mark shall not be, or be deemed to 
have been, assignable or transmissible in a case in which as 
a result of an assignment or transmission there would in the 
circumstances subsist, or have subsisted, whether under the 
common law or by registration, exclusive rights in more than 
one of the persons concerned to the use, in relation to the 
same goods or description of goods, of trade marks nearly 
resembling each other or of identical trade marks if, having 
regard to the similarity of the goods and of the trade marks, 
the use of the trade marks in the exercise of those rights 
would be, or have been, likely to deceive or cause confusion: 
Provided that where a trade mark is, or has been, assigned 
or transmitted in such a case as aforesaid, the assignment or 
transmission shall not be deemed to be, or to have been, in- 
valid under this sub-section if the exclusive rights subsisting 
as a result thereof in the persons concerned respectively are, 
or were, having regard to the limitations imposed thereon, 
such as not to be exercisable by two or more of those persons 
in relation to goods to be sold, or otherwise traded in, within 
the Republic (otherwise than for export therefrom) or in re- 
lation to goods to be exported to the same market outside 
the Republic. 

(5) The proprietor of a registered trade mark who intends 
to assign it in respect of any goods in respect of which it is 
registered may submit to the registrar in the prescribed man- 
ner a statement of case setting out the circumstances, and the 
registrar may on payment of the fee prescribed issue to him 
a certificate stating whether, having regard to the similarity 
of the goods and of the trade marks referred to in the state- 
ment of case, the proposed assignment of the first-mentioned 
trade mark would or would not be invalid under sub-section 
(4), and a certificate so issued shall, subject to the provisions 
of this section as to appeal and unless it is shown that the 
certificate was obtained by fraud or misrepresentation, be 
conclusive as to the validity or invalidity under the said sub- 
section of the assignment in so far as such validity or in- 
validity depends upon the facts set out in the statement of 
case, but, as regards a certificate in favour of validity, only 
if application for registration of the title of the person be- 
coming entitled is made under section 51 within six months 
from the date on which the certificate is issued. 

(6) Notwithstanding anything in sub-sections (1), (2) and 
(3) contained, a trade mark shall not be assignable or trans- 
missible in a case in which as a result of an assignment or 
transmission thereof would in the circumstances subsist, 
whether under the common law or by registration, an ex- 
clusive right in one of the persons concerned to the use of 
the trade mark limited to use in relation to goods to be sold, 
or otherwise traded in in a place or places in the Republic, 
and an exclusive right in another of those persons to the use 
of a trade mark nearly resembling the first-mentioned trade 
mark or of an identical trade mark, in relation to the same 
goods or description of goods limited to use in relation to 
goods to be sold, or otherwise traded in, in another place or 
other places in the Republic. Provided that on application in 
the prescribed manner by the proprietor of a trade mark who 
intends to assign it, or of a person who claims that a trade 

mark has been transmitted to him or to a predecessor in title 
of his after the commencement of this Act, the registrar, if 
he is satisfied that in all the circumstances the use of the 
trade marks in exercise of the said rights would not be con- 
trary to the public interest, may, on payment of the fee pre- 
scribed, approve the assignment or transmission, and an assign- 
ment or transmission so approved shall not be deemed to be, 
or to have been, invalid under this sub-section or under sub- 
section (4) of this section, provided that in the case of a 
registered trade mark application under section 51 for the 
registration of the title of the person becoming entitled is 
made within six months from the date on which the approval 
is given or, in the case of a transmission, was made before 
that date. 

(7) Notwithstanding anything contained in sub-sections (1) 
and (2) and subject to the provisions of sub-sections (4) and 
(6), where a trade mark which is the subject of a pending 
application for registration, has subsequent to the date of the 
application been assigned or transmitted, the registrar may, 
on application in the prescribed manner, and subject to such 
conditions as he may deem necessary, allow, on payment of 
the fee prescribed, the person or persons entitled to such 
trade mark by reason of such assignment or transmission, to 
be substituted as applicant or applicants for registration of 
the trade mark. 

(8) Any decision of the registrar under this section shall 
be subject to appeal to the court. 

Power of registered proprietor to assign and give receipts 

50. — Subject to the provisions of this Act, the person 
for the time being entered in the register as proprietor of a 
trade mark shall, subject to any rights appearing from the 
register to be vested in any other person, have power to assign 
the trade mark and to give effectual receipts for any consi- 
deration for an assignment thereof. 

Registration of assignments and transmissions 

51. — (1) Where a person becomes entitled by assign- 
ment or transmission to a registered trade mark, he shall 
make application on the form prescribed to the registrar to 
register his title, and the registrar shall on receipt of the 
application together with the fee prescribed and of proof of 
title to his satisfaction, register him as the proprietor of the 
trade mark in respect of the goods in respect of which the 
assignment or transmission has effect and shall cause parti- 
culars of the assignment or transmission to be entered in the 
register. 

(2) Every application to register an assignment or trans- 
mission in terms of sub-section (1) shall recite the effective 
date of such assignment or transmission and if application is 
made more than twelve months after such date, the applicant 
shall be liable to pay such penalty as may be prescribed. 

(3) Any decision of the registrar under this section shall 
be subject to appeal to the court. 

(4) Except for the purposes of an appeal under this section 
or of an application under section 33, a document or instru- 
ment in respect of which no entry has been made in the reg- 
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ister in accordance with the provisions of sub-section (1) of 
this section, shall not be admitted in evidence in any court in 
proof of the title to a trade mark unless the court otherwise 
directs. 

PART XI 

Certification Marks 

52. — (1) Where any Government or provincial authority, 
or any association or person undertakes the examination of 
any goods in respect of origin, material, mode or conditions 
of manufacture, quality, accuracy, or other characteristic, and 
certifies the result of such examination by a mark used upon 
or in connection with such goods, the Minister may, if he 
judges it to be to the public advantage, permit the authority, 
association or person to register the mark as a trade mark in 
respect of such goods, whether the authority, association or 
person is or is not a trader, or is or is not possessed of good- 
will in connection with such examination and certifying. 

(2) When registered, the certification mark shall be deem- 
ed in all respects to be a registered trade mark and the author- 
ity, association or person to be the registered proprietor 
thereof, save that such a trade mark shall not be transmissible 
or assignable except with the permission of the Minister. 

(3) This section shall as to conditions of manufacture 
apply to Government and provincial authorities only. 

PART XII 

Defensive Trade Marks 

Defensive, registration of well-known trade marks 

53. — (1) Where the registrar is of opinion that, by 
reason of the extent of use or of any other circumstances, a 
trade mark registered in part A of the register would, if used 
in relation to goods other than the goods in respect of which 
it is registered, be likely to be taken as indicating a connec- 
tion in the course of trade between the first-mentioned goods 
and the proprietor of the registered trade mark, then, not- 
withstanding that the proprietor does not use or propose to 
use the trade mark in relation to the first-mentioned goods 
and notwithstanding anything in section 36 contained, the 
trade mark may, on application by the proprietor in the 
prescribed manner, and on payment of the fee prescribed, be 
registered in his name in respect of the first-mentioned goods 
as a defensive trade mark, and such a trade mark, while so 
registered, shall not be liable to be taken off the register 
under section 36 in respect of those goods. 

(2) The registered proprietor of a trade mark may apply 
in the prescribed manner for the registration thereof in 
respect of any goods as a defensive trade mark notwithstand- 
ing that it is already registered in his name in respect of 
those goods otherwise than as a defensive trade mark, or may 
apply for the registration thereof in respect of any goods 
otherwise than as a defensive trade mark notwithstanding 
that it is already registered in his name in respect of those 
goods as a defensive trade mark, in each case in lieu of the 
existing registration. 

(3) A trade mark registered as a defensive trade mark 
and that trade mark as otherwise registered in the name of 

the same proprietor shall, notwithstanding that the respective 
registrations are in respect of different goods, be deemed to 
be, and shall be registered as, associated trade marks. 

(4) On application to the court or, at the option of the 
applicant and subject to the provisions of section 69, to the 
registrar by any person aggrieved, the registration of a trade 
mark as a defensive trade mark may be cancelled on the 
ground that the requirements of sub-section (1) of this sec- 
tion are no longer satisfied in respect of any goods in 
respect of which the trade mark is registered in the name of 
the same proprietor otherwise than as a defensive trade 
mark, or may be cancelled with regard to any goods in 
respect of which it is registered as a defensive trade mark on 
the ground that there is no longer any likelihood that the use 
of the trade mark in relation to those goods would be taken 
as indicating a connection such as is mentioned in sub-section 
(1) of this section. 

(5) The registrar may at any time cancel the registration 
as a defensive trade mark of a trade mark of which there is 
no longer any registration in the name of the same proprietor 
otherwise than as a defensive trade mark. 

(6) Except as otherwise expressly provided in this section, 
the provisions of this Act shall apply mutatis mutantis in 
respect of the registration or cancellation of the registration 
of trade marks as defensive trade marks and of trade marks 
so registered as they apply in other cases. 

PART XIII 

Powers and Duties of Registrar 

Venue of proceedings 

54. — Any proceedings before the registrar under this 
Act shall be heard and determined by him at the trade marks 
office: Provided that if it be made to appear to him by any 
party that the proceedings may more conveniently or fitly be 
heard and determined in another place, he may hear and 
determine the proceedings in such other place. 

General powers of registrar 

55. — (1) The registrar may, for the purposes of this 
Act: 
(à) receive evidence and determine whether and to what 

extent it shall be given by affidavit or viva voce upon 
oath; 

(b) summon witnesses and issue commissions de bene esse; 
(c) order discovery or inspection, and require the due pro- 

duction of documents; 
(d) consider any interlocutory or other matters as may seem 

expedient; 
(e) award costs against any party to any proceedings before 

him, 
and generally the registrar shall in connection with any pro- 
ceedings before him have all such powers and jurisdiction as 
are possessed by a single judge in a civil action before a pro- 
vincial division of the Supreme Court having jurisdiction at 
the place where the proceedings before the registrar are held. 
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(2) Where express provision is not contained in this Act 
on any matter of procedure, the registrar shall have recourse 
to the rules governing procedure in the Transvaal Provincial 
Division of the Supreme Court. 

(3) Whenever by this Act any time is specified within 
which any act or thing is to be done, the registrar may, un- 
less otherwise expressly provided, extend the time either 
before or after its expiration. 

Power of registrar to allow amendment of any document 

56. — (1) The registrar may at any time before registra- 
tion of a trade mark permit the amendment of any document 
relating to any application or proceedings before him on such 
terms as to costs or otherwise as he thinks just. 

(2) If rights in a trade mark which is the subject of a 
pending application, have been acquired by a body corporate 
subsequent to the date of application, the registrar may, on 
good cause shown, and on payment of the fee prescribed 
permit amendment of the application by the substitution of 
the name of the body corporate as applicant for registration 
notwithstanding that such body corporate was not in existence 
as at the date of the application. 

Duty of registrar in exercising discretionary power 
to give opportunity to applicant of being heard 

57. — Whenever any discretionary power is by this Act 
given to the registrar, he shall not exercise that power 
adversely to an applicant without giving that applicant an 
opportunity of being heard personally or by his agent. 

Taxation of costs awarded by the registrar 

58. — Any costs awarded by the registrar shall be taxed 
by a taxing officer of the provincial or local division of the 
Supreme Court having jurisdiction in the area wherein the 
award was made, and payment thereof may be enforced in 
the same manner as if they were costs allowed by a judge of 
that division. 

PART XIV 
Evidence 

Register to be prima facie evidence 
59. — Any register kept under this Act shall be prima 

facie evidence of any matters directed or authorized by this 
Act to be inserted in that register. 

Certificates of registrar to be prima facie evidence 

60. — (1) A certificate purporting to be under the hand of 
the registrar as to any entry, matter or thing which he is 
authorized by this Act to make or do, shall be prima facie 
evidence of the entry having been made and of the contents 
thereof and of the matter or thing having been done or left 
undone. 

(2) Printed or written copies or extracts purporting to be 
copies of or extracts from any register or book or document 
relating to trade marks and kept in the trade marks office 
and certified by the registrar and sealed with the seal of that 
office,   shall   be   admitted   in   evidence   in   all   courts   and 

proceedings   without   further   proof   or   production   of   the 
originals. 

Registration to be prima facie evidence of validity 
61. — In all legal proceedings relating to a registered 

trade mark (including applications under section 33 of this 
Act) the fact that a person is registered as proprietor of the 
trade mark shall be prima facie evidence of the validity of 
the original registration of the trade mark and of all sub- 
sequent assignments and transmissions thereof. 

Certification of validity 
62. — In any legal proceeding in which the validity of the 

registration of a registered trade mark is in issue and is 
decided in favour of the proprietor of the trade mark, the 
court may certify to that effect, and if it so certifies, then 
in any subsequent legal proceeding in which the validity of 
the registration of that trade mark is in issue, the proprietor 
of the trade mark, on obtaining a final order or judgment in 
his favour, shall have his full costs, charges and expenses as 
between attorney and client, unless in the subsequent pro- 
ceeding the court certifies otherwise. 

PART XV 
Appeals to and Powers of the Court 

Appeal against decisions of the registrar 
to the court and powers of the court 

63. — (1) In addition to any right of appeal specifically 
conferred in respect of proceedings under this Act, any party 
to any proceedings before the registrar other than pro- 
ceedings under section 28, may appeal to the court against 
any decision or order pursuant to such proceedings. 

(2) Subject to- the provisions of sub-section (5), an appeal 
shall lie to the division of the Supreme Court having jurisdic- 
tion to hear appeals in the area wherein the decision or order 
was given and thereafter to the appellate division of the 
Supreme Court. 

(3) In addition to any other powers conferred upon it by 
this Act, the court may in relation to such appeal: 
(a) confirm, vary or reverse the order or decision appealed 

against, as justice may require; 
(b) if the record does not furnish sufficient evidence or in- 

formation for the determination of the appeal, remit the 
matter to the registrar with instructions in regard to 
the taking of further evidence or the setting out of 
further information; 

(c) order the parties or either of them to produce at some 
convenient time in the court of appeal such further 
proof as shall to it seem necessary or desirable; or 

(d) take any other course which may lead to the just, speedy 
and as far as may be possible inexpensive settlement of 
the case; and 

(e) make such order as to costs as justice may require. 
(4) (a) Every appeal to a provincial or local division of 

the Supreme Court shall be noted and prosecuted in the 
manner prescribed by law for appeals to the provincial 
division  against  a civil order or decision of a single judge 
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of such division, save that the period within which such 
appeal shall be noted shall be three months after the date of 
the order or decision and that the appeal shall be prosecuted 
within six weeks of the date upon which it was noted: 
Provided that the provincial or local division concerned may, 
on application and on good cause shown, allow such extension 
of time for noting or prosecuting the appeal as may be 
necessary. 

(b) Every appeal to the appellate division of the Supreme 
Court shall be noted and prosecuted in the manner prescribed 
by law for appeals to such division in civil proceedings save 
that no special leave to appeal to such division shall be 
necessary. 

(5) The parties to proceedings before the registrar shall 
be deemed to be parties to a civil proceeding for the purposes 
of sub-section (3) of section 20 of the Supreme Court Act, 
1959 (Act No. 59 of 1959), and the appellate division of the 
Supreme Court shall have jurisdiction to hear and deter- 
mine an appeal against an order or decision of the registrar 
without any intermediate appeal having been first heard and 
determined by a provincial division of the said court, if the 
said parties lodge with the registrar notice in writing of their 
consent thereto on the form prescribed and pay the pre- 
scribed fee. 

Power to order production of certificate of registration 

64. — In addition to any other powers conferred upon it 
by this Act, the court may in relation to any application or 
appeal under this Act order any party to deliver to the court 
or to the registrar the certificate of registration of any trade 
mark. 

Notice to registrar of application to court 

65. — Before any application is made to the court for an 
order involving the performance of any act by the registrar 
or affecting any entry in the register, the applicant shall in 
the manner prescribed give the registrar at least fourteen 
days notice before the hearing of such application: Provided 
that the registrar may, in his discretion, waive such notice or 
accept such shorter notice as he may in the circumstances 
deem sufficient. 

Registrar's appearance in proceedings involving 
rectification of the register 

66. —- (1) In any legal proceeding in which the relief 
sought includes alteration or rectification of the register, the 
registrar shall have the right to appear and be heard, and 
shall appear if so directed by the court. 

(2) Unless otherwise directed by the court, the registrar, 
in lieu of appearing and being heard, may submit to the court 
a statement in writing signed by him, giving particulars of 
the proceedings before him in relation to the matter in issue 
or of the grounds of any decision given by him affecting 
such matter or of the practice of the trade marks office in 
like cases or of such other matters relevant to the issues and 
within his knowledge as registrar, as he thinks fit, and the 
statement shall be deemed to form part of the evidence in 
the proceedings. 

Court's power to review registrar's decision 

67. — The court, in dealing with any question of the 
rectification of the register (including all applications under 
the provisions of section 33), shall have power to review any 
decision of the registrar relating to the entry in question or 
the correction sought to be made. 

Discretion of court in appeals 

68. — In any appeal against a decision of the registrar 
to the court under this Act, the court shall have power to 
exercise the same discretionary powers as under this Act are 
conferred upon the registrar. 

Procedure in cases of option to apply to court or registrar 

69. — Where under any provision of this Act an applicant 
has an option to make an application either to the court or 
to the registrar: 
(a) if proceedings concerning the trade mark in question 

are pending before the court, the application must be 
made to the court; 

(b) if in any other case the application is made to the regis- 
trar, he may, at any stage of the proceedings, refer the 
application to the court, or he may, after hearing the 
parties, determine the question between them subject to 
an appeal to the court. 

PART XVI 

Offences 

Penalties for making false entries in registers, etc., 
for producing or tendering false entries 

70. — Any person who: 

(a) makes or causes to be made a false entry in any register 
kept under this Act; or 

(b) makes or causes to be made a writing falsely purporting 
to be a copy of an entry in any such register; or 

(c) produces or tenders or causes to be produced or tendered 
as evidence any such entry or copy thereof knowing the 
same to be false, 

shall be guilty of an offence and liable on conviction to a 
fine not exceeding two hundred rand or to imprisonment for 
a period not exceeding twelve months or to both such fine 
and imprisonment. 

Penalty for making false statements for the purpose of 
deceiving or influencing registrar or other officer 

71. — Any person who: 
(a) for the purpose of deceiving the registrar or any officer 

in the execution of the provisions of this Act; or 
(b) for the purpose of procuring or influencing the doing or 

omission of anything in relation to this Act or any matter 
thereunder, 

makes a false statement or representation knowing the same 
to be false, shall be guilty of an offence and liable on con- 
viction to a fine not exceeding two hundred rand or to im- 
prisonment for a period not exceeding twelve months or to 
both such fine and imprisonment. 
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Penalty for falsely representing a trade mark as registered 

72. — (1)  Any person who makes a representation: 
(a) with respect to a mark not being a registered trade mark, 

to the effect that it is a registered trade mark; or 
(b) with respect to a part of a registered trade mark not 

being a part separately registered as a trade mark, to the 
effect that it is so registered; or 

(c) to the effect that a registered trade mark is registered 
in respect of any goods in respect of which it is not regis- 
tered; or 

(d) to the effect that the registration of a trade mark gives 
an exclusive right to the use thereof in any circumstances 
in which, having regard to limitations entered in the 
register, the registration does not give that right, 

shall be guilty of an offence and liable on conviction to a fine 
not exceeding one hundred rand. 

(2) For purposes of this section, the use in the Republic 
in relation to a trade mark of the word " registered " or of 
any abbreviation thereof or of any other word or letter which 
might reasonably be construed as referring to registration, 
shall be deemed to import a reference to registration in the 
register except: 
(a) where that word, abbreviation or letter is used in physical 

association with other words delineated in characters at 
least as large as those in which that word, abbreviation 
or letter is delineated and indicating that the reference 
is to registration as a trade mark under the law of a 
country outside the Republic being a country under the 
law of which the registration referred to is in fact in 
force; 

(b) where that word (being a word other than the word 
" registered "), abbreviation or letter is of itself such as 
to indicate that the reference is to such registration as 
is referred to in paragraph (a); or 

(c) where that word, abbreviation or letter is used in relation 
to a mark registered as a trade mark under the law of a 
country outside the Republic and in relation to goods to 
be exported to that country. 

PART XVII 
International Arrangements 

73. — (1) Any person who has made application for 
registration of a trade mark in a convention country or his 
legal representation or assignee, shall, in priority to other 
applicants, be entitled to registration of the trade mark under 
this Act and the registration shall have the same date as the 
date of the first application in the convention country: Pro- 
vided that: 
(a) application is made within six months after the date on 

which the application was made in the convention coun- 
try; and 

(b) nothing in this section contained shall entitle the pro- 
prietor of the trade mark to recover damages for in- 
fringements happening prior to the actual date on which 
the application was first advertised in the prescribed 
manner. 

(2) Where applications have been made for the registra- 
tion of a trade mark in two or more convention countries, 
the period of six months referred to in sub-section (1) shall 
be reckoned from the date on which the earlier or earliest 
of those applications was made. 

(3) Where a person has applied for protection for a trade 
mark by an application which: 
(a) in accordance with the terms of a treaty subsisting bet- 

ween any two or more convention countries, is equivalent 
to an application duly made in any one of those con- 
vention countries; or 

(b) in accordance with the law of any convention country, 
is equivalent to an application duly made in that con- 
vention country, 

he shall be deemed for the purposes of this section to have 
applied in that convention country. 

(4) The registration of a trade mark shall not be inva- 
lidated by reason only of the use of the trade mark in the 
Republic during the period specified in this section as that 
within which application may be made. 

(5) The application for the registration of a trade mark 
under this section must be made in the same manner as an 
ordinary application under this Act, except that proof of 
application in a convention country shall be established in 
the manner prescribed. 

PART XVIII 
Miscellaneous 

Trade mark not to be deemed to be deceptive or confusing 
in certain cases 

74. — The use of a registered trade mark in relation to 
goods between which and the person using the trade mark a 
form of connection in the course of trade subsists, shall not 
be deemed to be likely to cause deception or confusion on 
the ground only that the trade mark has been, or is, used in 
relation to goods between which and that person or a pre- 
decessor in title of that person a different form of connection 
in the course of trade subsisted or subsists. 

Use of trade mark for export trade 

75. — (1) The application of a trade mark in the Re- 
public to goods to be exported from the Republic and any 
other act done in the Republic in relation to goods to be so 
exported which, if done in relation to goods to be sold or 
otherwise traded in within the Republic, would constitute use 
of a trade mark therein, shall be deemed to constitute use of 
the trade mark in relation to those goods for any purpose for 
which such use is material under this Act or at common law. 

(2) Sub-section (1) shall be deemed to have had effect in 
relation to an act done before the date of the commencement 
of this Act as it has effect in relation to an act done after 
that date, but does not affect a determination of a court which 
has been made before that date or the determination of an 
appeal against a determination so made. 
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Payment of prescribed fees to be made before acts done 
or documents issued 

76. — Whenever under this Act any prescribed fee is 
payable in respect of any application, registration, matter or 
document, the registrar may refuse to perform the act or to 
receive or to issue the document (as the case may be) until 
the fee payable in respect thereof is paid. 

Address for service 

77. — (1) Any address for service stated in any applica- 
tion or notice of opposition under this Act shall, for all pur- 
poses of the application or the notice of opposition, be deem- 
ed to be the address of the applicant or of the objector (as 
the case may be) and all documents in relation to the applica- 
tion or notice of opposition may be served by leaving them 
at or sending them to the address for service of the applicant 
or of the objector, as the case may be. 

(2) Any address for service may be changed by notice to 
the registrar on the form prescribed. 

(3) A post office box number shall not be deemed to be 
an address for service. 

Calculation of periods of time 

78. — Any period of time specified by this Act as running 
from the doing of any act shall be reckoned as commencing 
on the day next following the doing of that act. 

Persons under disability 

79. — If any person is, by reason of minority, lunacy, or 
other disability, incapable of making any declaration or doing 
any act required or permitted by this Act, then the guardian, 
curator or other legal representative (if any) of such person 
or if there be none, any person appointed by the court upon 
petition on behalf of the person under disability or on behalf 
of any other person interested in the making of such declara- 
tion or doing such act may make the declaration or a declara- 
tion as nearly corresponding thereto as circumstances permit, 
and do the act in the name and on behalf of the person under 
disability, and all acts done by such substitute shall, for the 
purposes of this Act, be as effectual as if done by the person 
for whom he is substituted. 

Fees, regulations, forms and classification of goods 

80. — (1) The State President may prescribe a tariff, 
not inconsistent with this Act, of the fees which shall be 
payable, to the registrar in respect of any application, regis- 
tration, matter or document and the fees shall be payable as 
so prescribed. 

(2) The State President may also make regulations, not 
inconsistent with this Act, as to all matters including forms 
and a schedule of classification of goods, which by this 
Act are required or permitted to be prescribed by regulation 
or which are necessary or convenient for giving effect to the 
provisions of this Act or for the conduct of any business 
relating to the trade marks office established by this Act. 

(3) If either the Senate or the House of Assembly resolve 
within thirty days after any such tariff or regulation has been 

laid on the Table thereof in accordance with law that any 
item of the tariff or that the regulation be disallowed, such 
item or regulation shall thereupon become of no effect, with- 
out prejudice to the validity of anything done in the mean- 
while thereunder or to the power to make a new tariff or 
regulation. 

Transitional provisions 

81. — Subject to the provisions of section 3, the validity 
of any entry relating to a trade mark on the register of trade 
marks existing at the commencement of this Act or on any 
of the registers of trade marks kept under any provincial 
Trade Marks Act that were deemed to be part of the same 
record as the last-mentioned register, shall be determined in 
accordance with the laws in force at the date of such entry: 
Provided that any such trade mark registered prior to the 
first day of January, 1917, shall be deemed to have been 
validly registered. 

Repeal 'and amendment of laws 

82. — (1) Sections 96 to 140bis, inclusive, of the Designs, 
Trade Marks and Copyright Act, 1916 (Act No. 9 of 1916), 
and so much of the rest of that Act and of the Patents, 
Designs and Trade Marks Amendment Act, 1947 (Act No. 19 
of 1947), as relates to trade marks are hereby repealed: Pro- 
vided that any proclamation issued under any law hereby 
repealed and in force at the commencement of this Act shall 
continue in force until repealed by regulation made under 
this Act. 

(2) The Designs, Trade Marks and Copyright Act, 1916, 
is hereby amended: 
(a) by  the   deletion   in   section   195   of  the   words   " Trade 

Marks"; and 
(b) by the deletion in the long title of the words  " Trade 

Marks ". 

Short title and date of commencement 

83. — This Act shall be called the Trade Marks Act, 
1963, and shall come into operation on a date fixed by the 
State President by proclamation in the Gazette. 
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GENERAL STUDIES 

The Regulation of Restraint of Trade 
in the Industrial Property Laws of EFTA States 

By Dr. Fredrik NEUMEYER, Stockholm 
('First Part) 
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REPORTS 
OF INTERNATIONAL ORGANISATIONS 

Fifteenth Ordinary Session of the 
Consultative Assembly of the Council of Europe 

(Strasbourg, January 13 to 17, 1964) 

Report on a European Patent Law 

Under the Chairmanship of M. Pflimlin (France), the 
Consultative Assembly of the Council of Europe held the 
3rd part of its 15th Ordinary Session from January 13 to 17, 
1964, at the House of Europe, Strasbourg. 

In view of the fact that some questions relating to intel- 
lectual property were on the Agenda and that they were of 
great interest to BIRPI, the latter was invited to send an 
observer to the Meeting. The Director of BIRPI, Professor 
G. H. C. Bodenhausen, nominated for this purpose M. C. 
Masouyé, Counsellor, Head of the Copyright Division. 

The appointment of M. Lodovico Benvenuti (Italy) having 
expired, the Consultative Assembly had, during this session, 
to elect his successor in the post of Secretary-General of the 
Council of Europe. Mr. Peter Smithers (United Kingdom), 
Parliamentary Secretary to the Foreign Office, was elected 
by a large majority. 

The Director of BIRPI communicated his warm congra- 
tulations to the new Secretary-General of the Council of 
Europe and expressed the hope that the fruitful collaboration 

*2) The   case   was   published   in   Trustkontrollen,   No. 2,   Oslo,   1936, 
pp. 85 et seq. 

within the working agreement which exists between the two 
organisations would continue. 

Among the items on the Agenda, those relating to the 
European patent law and the International Convention for 
the Protection of Performers, Producers of Phonograms and 
Broadcasting Organisations (Rome Convention) should be 
noted. 

On these two subjects the Consultative Assembly, having 
heard the reports of its Legal Commission, presented by the 
Rapporteur, M. Borel (Switzerland), discussed the draft re- 
commendations which were submitted to it. 

After M. Lannung (Denmark), President of the said Com- 
mission, had supported the drafts presented, the Consultative 
Assembly unanimously adopted the following Recommenda- 
tion relating to the European Patent Law: 

Recommendation N°  384 (1964) 
The Assembly, 
Having regard to Recommendation 23 of 8th September, 

1949, in which it proposed the drafting of a Convention on 
the creation of a European Patent Office, responsible for the 
issuing of a European inventors' certificate, which would be 
recognised in the Contracting States; 

Considering that the policy advocated by the Committee 
of Governmental Experts, created following Recommendation 
23, was that the immediate task of the Council of Europe in 
the field of patents was to work out such measures as could 
be put into effect in the immediate future, and that these 
measures constituted the preparatory stage leading towards 
the ultimate establishment of a European patent system; and 
that this policy was followed by the Committee of Ministers; 

Having regard to the fact that two European Conventions 
in the field of patents are at present in force, namely the 
European Convention on the formalities required for patent 
applications and the European Convention on the establish- 
ment of a uniform system of classification of patents for inven- 
tion, that the European Convention on the unification of 
certain parts of substantive law of patent for invention is 
open for signature, and that a European Convention to faci- 
litate the filing and examination of applications in patents 
in several States is in preparation; 

Considering that a preliminary draft Convention for a 
European Patent Law has been prepared within the frame- 
work of the European Economic Community; 

Noting with satisfaction that the work undertaken in the 
field of patents within the framework of the European Eco- 
nomic Community generally corresponds to the wishes ex- 
pressed by the Assembly in its above-mentioned Recommenda- 
tion 23 of 1949; 

Considering that there are two aspects of the preliminary 
draft Convention for a European Patent Law which deserve 
the attention of the Assembly and that these concern: 

(i) the question of who is entitled to apply for a European 
patent, and 

(ii) the question of the possibility of third States acceding 
to the Convention for a European Patent Law, and under 
which conditions; 
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As regards the question of who is entitled to apply for a 
European patent: 

Considering that the preliminary draft Convention sets 
forth two alternatives, one of which makes the European 
patent available to any person wishing to obtain protection 
for his invention for the whole of the territory of the Con- 
tracting States, the other restricting the category of persons 
entitled to apply for a European Patent to those individuals 
or corporate bodies who possess the nationality of one of the 
Contracting States; 

Considering that the establishment of a truly international 
patent system requires that there should be no distinction as 
to the nationality of the applicant for a European patent; 

As regards the question of the possibility of third States 
to accede to the Convention for a European Patent, and 
under which conditions: 

Considering that Article 211 of the preliminary draft 
Convention provides that third countries may accede to the 
Convention if they are members of the Paris Union, but that 
such accession would require the unanimous consent of the 
Contracting Parties to the Convention; 

Considering that the possibility of third States acceding 
to the Convention will be seriously diminished if the principle 
of the unanimous consent of the original Contracting Parties 
is maintained; 

Considering that it is desirable that a less rigid rule should 
be found and that one of the following solutions should be 
taken into consideration: 

(i) Any State should be allowed to accede to the Convention 
if it is a member of the Paris Union, without the una- 
nimous  consent  of  the   countries  already  party  to  the 
Convention being required; 

(ii) Any European State member of the Paris Union should 
be allowed to accede, without the unanimous consent of 
the   countries   already   party   to   the   Convention   being 
required; 

(iii) Any State member of the Paris Union which has ratified 
the European Convention on the unification of certain 
points of substantive law on patents for invention, pre- 
pared within the framework of the Council of Europe, 
and signed on October 25,h, 1963, should be allowed to 
accede, without the unanimous consent of the countries 
already party to the Convention being required; 

Having regard to the report of the Legal Committee (Doc. 
1708), 

Recommends that the Committee of Ministers should re- 
commend that member Governments which have participated 
in the preparation of the preliminary draft Convention for a 
European patent should submit that Draft and the present 
report to the Committee of Experts of the Council of Europe 
for examination, and take into consideration for the final 
drafting the comments made within the framework of this 
Committee of Experts by the representatives of the countries 
which have not taken part in the preparatory work of the 
preliminary  draft  Convention. 

II 
Explanatory Memorandum 
(Rapporteur: M. A. Borel) 

Introduction 
1. — Ever since its inception the Assembly has shown a 

great interest in questions of patent law. Suffice it to recall 
Recommendation No. 23, which the Assembly adopted at its 
first ordinary session in September 1949. This Recommenda- 
tion contained a " study for a draft proposal of a convention 
on the creation of a European Patent Office " which would 
be responsible for the issuing of a " European inventors' 
certificate" to be recognised in the Contracting States1). 

2. — As a result of this Recommendation, the Committee 
of Ministers created in January 1950 a Committee of Experts 
on Patents and instructed it to study the Assembly's proposal. 
The Experts considered that the immediate task of the Coun- 
cil of Europe in the field of patents was to work out such 
measures as could be put into effect in the immediate future 
and that uniformity in procedure and the formalities required 
in member States should be achieved prior to the establish- 
ment of a European Patent Office. The policy advocated by 
the Committee of Experts was followed and the work of the 
Council of Europe in the field of patents must therefore be 
considered as a preparatory stage leading towards the ulti- 
mate establishment of a European patent system. 

3. — On December 11th, 1953, the member States of the 
Council of Europe signed the European Convention on the 
formalities required for patent applications, which is at pre- 
sent in force in thirteen countries2). The Experts also con- 
sidered that a European Patent Office could not be set up 
until member States, whose legal system did not provide for 
the examination of inventions for novelty, had decided to 
make such examinations part of the procedure required by 
their national legislation with respect to the granting of 
patents. Accordingly, the Committee of Ministers adopted in 
1952 a resolution concerning the examination of inventions 
for novelty. 

4. — A further step was taken when the European Con- 
vention on the establishment of a uniform system of classifi- 
cation of patents for invention was signed in 1954. This has, 
to date, been ratified by eleven countries3). 

5. — During their session of October 1963 the Ministers' 
Deputies have approved the European Convention on the uni- 
fication of certain parts of substantive law on patents for 
invention and have decided to open it for signature. The 
Convention has been signed on October 25th, 1963, by the 
following  States:   Federal  Republic  of  Germany,  Denmark, 

*) See Doc. 110 of 8*h September, 1949 (Recommendation to the Com- 
mittee of Ministers); see also Doc. 75 (Report presented by Mr. Long- 
chambon on behalf of the Committee on Economic Questions and con- 
taining the Opinion of the Committee on Legal and Administrative 
Questions). 

2) Denmark, France, Fed. Rep. of Germany, Greece, Ireland, Italy, 
Luxemburg, Netherlands, Norway, Sweden, Switzerland (adhesion: 28'11 

December, 1959), Turkey and the United Kingdom. 
3) Belgium, Denmark, France, Fed. Rep. of Germany, Ireland, Italy, 

Netherlands, Norway,  Sweden, Turkey and  the United Kingdom. 
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France, Italy, Sweden and Switzerland and afterwards by 
Netherlands and Belgium. The Convention deals in particular 
with the requirements which an invention must satisfy in 
order to be patentable, and with the conditions governing the 
description of an invention as well as with the claims con- 
tained in the patent. 

6. — The Committee of Experts is at present engaged in 
the preparation of a European Convention whose main object 
will be to facilitate the filing and examination of applications 
for patents in several States. The practical result of such a 
Convention would be that it would ease the burden placed on 
examining officers, thus making the results of searches for 
novelty carried out by one office available to another. 

The Work of the European Economic Community 

7. — As the Assembly is aware, the European Economic 
Community has also shown its interest in matters relating to 
patent law. A preliminary draft Convention for a European 
patent law, recently released for comments to interested 
circles in the six member countries of EEC, sets out to estab- 
lish a European patent. The common patent law created by 
the Convention would, however, not supersede the existing 
national laws and the national patent would therefore con- 
tinue to exist alongside the projected European patent. It 
is not necessary, for the purposes of this report, to deal in 
detail with the various provisions of the preliminary draft 
Convention and the following general analysis may therefore 
suffice. In short, a European patent would confer on its 
owner exclusive rights in the whole of the territories of the 
member States of the European Community and, apart from 
licensing, it would only be negotiable in respect of the whole 
of those territories. It is intended to set up an administratively 
and financially independent European Patent Office to which 
an application for a European patent may be filed directly. 
However, the member States retain the possibility of requir- 
ing that the application be filed at their own national patent 
office which, subject to national regulations regarding secret 
inventions, will transmit applications to the European Office. 
The European Patent Office will also be competent to hear 
proceedings for revocation. Appeals from decisions of the 
Office may be made to a European Patent Court. 

8. — Work is also in progress on a so-called general Con- 
vention which will establish the legal basis for the activity 
of the future administrative council and for the European 
Patent Court. It will contain all institutional provisions re- 
lating to patents, trade marks and design protection. It may 
be mentioned, in passing, that draft conventions are also 
being prepared on " designs and models " and on " trade 
marks ". Work on these conventions has not yet, however, 
passed the preliminary stage. 

European Patent 

9. — In view of the above observations it will be readily 
understood that the work undertaken in the field of patents 
by the European Economic Community generally corresponds 
to the wishes which the Assembly expressed in its aforemen- 
tioned Recommendation 23 of 1949. This in itself is a suffi- 

cient reason for the Assembly to welcome the work of the 
EEC. As has been said on many occasions by the Assembly, 
the establishment of a truly European patent law should be 
the ultimate aim of the work undertaken within the frame- 
work of the Council of Europe and the Assembly is happy to 
note that the Committee of Ministers has also expressed the 
same opinion. This being so, it is only natural that the 
Assembly should follow closely the progress made towards 
the establishment of a European patent, and although it has, 
of course, no wish to interfere with the preparatory work of 
the EEC, express its opinion as to what it considers to be in 
the interest of the Greater Europe. 

10. — In connexion with the preliminary work for a 
European patent law, there are two aspects which deserve 
the attention of the Assembly. They concern the problem of 
" availability " (the question of who is entitled to apply for 
a European patent) and that of the possibility of other States 
acceding to the Convention. It is relevant to note that these 
two problems have already given rise to a certain amount of 
controversy both amongst the authors of the draft and the 
interested circles to which the draft was released for com- 
ments. It is intended to deal with these two particular aspects 
separately and in turn. 

Availability 

11. — The provision of the preliminary draft Conven- 
tion dealing with availability (Art. 5) contains two alternative 
solutions. Under the first alternative any person wishing to 
obtain protection for his invention for the whole of the terri- 
tories of the Contracting States may apply for a European 
patent. Under the second alternative the category of persons 
entitled to apply is however restricted to those individuals 
or corporate bodies who possess the nationality of one of the 
Contracting States (nationals). It may be thought that these 
two alternatives represent extreme solutions and that it is 
not to be excluded that intermediate solutions may eventually 
be found. The general question is, however, whether the right 
to apply for a European patent should be confined to natio- 
nals of the Contracting Parties only or whether it should 
also be available to nationals of other States. Various legal 
and economic arguments have been put forward in favour 
of one alternative or the other. However, the Legal Committee 
considers that, at least at this juncture, it is not desirable to 
advance arguments of a legal nature. It is submitted that what 
is at stake supersedes the merely legal aspects of the matter 
and that what is involved is rather of an economic and poli- 
tical nature. 

Accession and Association 

12. — The second aspect is that of the open or closed 
character of the Convention, i. e. the possibility for other 
States to accede to it. The relevant provision here is Article 
211 which provides that other countries may accede to the 
Convention if they are members of the Paris Union. Such a 
condition is not unusual; a similar provision is, for instance, 
found in the International Convention for the Protection of 
Performers, Producers of Phonograms and Broadcasting Or- 
ganisations which lays down that a country may accede to it 
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provided it is a Party to the Universal Copyright Convention 
or the revised Berne Copyright Convention. Yet, a footnote to 
Article 211 indicates a difference of opinion among the 
authors of the Convention. Indeed, according to one view, 
accessibility should be restricted only to the European mem- 
bers of the Paris Union. In addition, accession would require 
the unanimous consent of the countries already Party to the 
Convention. Consequently, any member country could, in 
fact, veto any application for accession. 

13. — In addition to accession, the preliminary draft 
Convention provides for "association" (Art. 212). As in the 
case of accession, only member States of the Paris Union 
could apply for association and the terms of association 
would have to be approved by the Contracting Parties. The 
Draft contains no indications as to the conditions and form 
of association. 

14. — The original Contracting Parties to the Convention 
will probably be the six EEC countries. Although the draft 
Convention does not contain an explicit provision to this 
effect, this may be assumed from the history of the Draft 
and from its Article 217 (original languages of the Conven- 
tion). In principle it is recalled Article 211 envisages that 
any State which is party to the Paris Convention may accede 
to the Convention. But even if a third-party State were willing 
to accept those of the economic provisions of the Draft which 
are closely linked with the Rome Treaty [e. g. Art. 29 (2), 
Art. 43 (3) first variant, Art. 136, Art. 142 (1), Art. 144 (1), 
Art. 199 (2) and the free circulation of goods] such a State 
would only be allowed to accede to the Convention after a 
unanimous decision to that effect has been reached by the 
Contracting States. 

Conclusions 
15. — As was stated above, the Committee does not wish, 

at this stage, to advance the various legal arguments which 
could be made in favour of one or the other solution. Nor 
does it seem necessary here to examine the perhaps important 
question of whether " non-accessibility " is in conformity with 
the provision of Article 2 of the Paris Convention of 1883 4) 
which equates the alien with the national or whether the 
projected Convention on a European Patent can be seen as 
a special arrangement within the meaning of Article 15 of 
the Paris Convention0). 

4) Paragraph (1) of Article 2 of the Paris Convention, as revised in 
Lisbon in 1958, reads as follows: " Nationals of each of the countries of 
the Union shall, as regards the protection of industrial property, enjoy 
in all other countries of the Union the advantages that their respective 
laws now grant, or may hereafter grant to their own nationals, without 
prejudice to the rights specially provided by the present Convention. 
Consequently they shall have the same protection as the latter and the 
same legal remedy against any infringements of their rights, provided 
they observe the conditions and formalities imposed upon nationals. " 

5) Article 15 of the Paris Convention reads as follows: " It is under- 
stood that the countries of the Union reserve the right to make between 
themselves special arrangements for the protection of industrial property, 
insofar as these arrangements do not contravene the provisions of the 
present Convention. " — Three multilateral special arrangements have 
been entered into by countries party to the International Convention 
under its Article 15: (a) Madrid Arrangement for the International Regis- 
tration of Trade Marks; (b) Arrangement of The Hague for the Inter- 
national Deposit of Industrial Designs or Models; (c) Madrid Arrangement 
for the Prevention of False or Misleading Indications of Origin on Goods. 

The question is, at this juncture, rather one of policy and 
moreover one which must be considered against the back- 
ground of existing economic and political realities, the most 
important of which is undoubtedly the existence of the Euro- 
pean Economic Community. 

16. — Having said this, and stressing the fundamental 
value and advantage of a Convention establishing for the 
first time a truly international patent system, the Committee 
cannot but come out in favour of the first alternative of 
Article 5 which, it will be remembered, makes no distinction 
as to the nationality of the applicant for a European patent. 
Indeed, a closed arrangement in the EEC could well provoke 
the conclusion of similar closed arrangements by other groups 
and this would obviously be most undesirable and would 
contradict the tendency to ameliorate the coordination of 
efforts in an international framework. 

17. — Closely connected with the problem of " availabi- 
lity " is that of accession. Indeed, if States that are not orig- 
inal Contracting Parties have the opportunity of acceding, 
the problem of availability would to some extent become less 
acute. As regards the unanimity rule, that is to say that 
accession can take place only with the unanimous consent of 
the original Contracting Parties, generally speaking, it is ad- 
mitted that to a large extent in law third States have no 
right to accession unless the provisions of the treaty itself 
provide that it shall be open to the accession of third States, 
or of certain States. Article 211 of the draft Convention 
provides that other countries may accede to the Convention 
if they are members of the Paris Union. It will however 
readily be understood that the possibility of other States 
acceding to the Convention will be seriously diminished if 
the principle of the unanimous consent of the original Con- 
tracting Parties is maintained. The Legal Committee con- 
siders that it would be possible to find a less rigid rule and 
suggests that one of the following solutions should be studied 
and subsequently adopted: 

(i) All countries should be allowed to accede to the Con- 
vention if they are members of the Paris Union without 
the unanimous consent of the countries already party to 
the Convention being required. 

(ii) All the European member countries of the Paris Union 
should be allowed to accede without the unanimous 
consent of the countries already party to the Convention 
being required. 

(iii) All member countries of the Paris Union which have 
ratified the European Convention on the unification of 
certain points of substantive law on patents for inven- 
tion, prepared within the framework of the Council of 
Europe, and signed on October 25th, 1963, should be 
allowed to accede without the unanimous consent of the 
countries already party to the Convention being required. 

18. — The Assembly suggests that the Committee of 
Ministers should recommend that member Governments which 
have participated in the preparation of the draft Convention 
submit   the   preliminary draft   Convention   and   the   present 
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report to the Committee of Experts of the Council of Europe 
for examination, and take into consideration for the final 
drafting the comments made within the framework of this 
Committee of Experts by the representatives of the countries 

which have  not taken part in the preparatory work of the 
preliminary Draft. 

This is the purpose of the draft Recommendation set out 
at the beginning of this Report. 

CANADIAN INVENTORS 

We are informed by the Patent and Trademark Institute of Canada history   of  Canada's   inventive   activities   and   would  be   glad   to   hear   of 
that Dr. J. J. Brown, Director of Entrepreneurial History in Montreal, is inventors whose work has led to increased employment or new industry 
preparing   a   history   of   Canadian   invention   and   technology.   He   would in  Canada   or  elsewhere.   Any  notes,  brief  histories  or   photographs  may 
appreciate the help of Patent Attorneys in making the book an exhaustive be sent to him at P. 0. Box 621, Montreal, Canada. 

Calendar of BIRPI Meetings 

Place Date Title Object Invitations to participate Observers 

Geneva May  20  to  26,     Administrative  Agreement. 
1964 Working Party 

Preparation of the Diplo- 
matic Conference of Stock- 
holm 

Czechoslovakia,  France, 
Germany (Fed. Rep.), Hun- 
gary, Italy, Japan, Mexico, 
Sweden, Switzerland, 
Tunisia,   United   Kingdom, 
United   States   of   America 

Bogota July 6 to 11, 
1964 

Latin  American  Industrial 
Property Congress 

Discussion of industrial 
property    questions    of 
interest to Latin American 
Countries 

All   the  States   of  Latin 
America 

All Member States of the 
Paris Union outside Latin 
America 

September 28 to    Interunion  Coordination 
October 2, 1964    Committee 

Program  and budget  of 
BIRPI 

Belgium, Brazil, Czechoslo- 
vakia, Denmark, France, 
Germany (Fed. Rep.), Hun- 
gary, India, Italy, Japan, 
Morocco, Netherlands, Por- 
tugal, Rumania, Spain, Swe- 
den, Switzerland, United 
Kingdom, United States of 
America, Yugoslavia 

All other Member States of 
the Paris Union or of the 
Berne  Union 

Geneva September 30 and    Consultative Committee 
October 1, 1964    and  Conference  of  Repre- 

sentatives  (Paris Union) 

Triennial budget of the 
Paris  Union 

All   Member   States   of  the 
Paris  Union 

Octobre 12 to 16,   Committee of Experts con- 
1964 cerning    the    international 

classification   of   industrial 
designs 

Study of an international 
classification of industrial 
designs 

All   countries   members   of 
the Paris Union 
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