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World Intellectual Property Organization II 
WIPO International Forum on the Collective Administration 

of Copyrights and Neighboring Rights 

(Geneva, May 12 to 14, 1986) 

NOTE 

The WIPO International Forum on the Collec- 
tive Administration of Copyrights and Neighboring 
Rights was held at the headquarters of WIPO in 
Geneva from May 12 to 14, 1986. 

The 160 participants were guest speakers, de- 
legates of States and representatives of intergovern- 
mental organizations, international non-govern- 
mental organizations and interested private circles, 
and also members of the public. 

The discussions, which lasted for the full three 
days allotted, were presided over by Dr. Arpad 
Bogsch, Director General of WIPO. 

The discussions were based on the presentations 
of 21 invited experts coming from developing and 
developed countries, both market economy and so- 
cialist, and were concentrated on the following main 
questions which were examined from the viewpoint 
of the interests of the general public, the right hold- 
ers and the commercial users: 

— In what cases is collective administration pref- 
erable to individual agreeement between the right 
holder and the prospective user? 

— What are the types of work and types of use 
for the administration of which right holders and/or 
commercial users should be represented by an asso- 
ciation or other entity? Should there be different 
associations or other entities for the administration 
of different rights? Should there be several associa- 
tions for the administration of the same rights? 

— How can "blanket" licensing and equitable 
distribution of royalties (to all those whose works or 
performances are commercially used) be ensured 
where not all the commercial users and not all the 
right holders have given power to the associations 
or other entities to represent them? 

— What supervision, if any, should governments 
exercise over associations or other entities, particu- 
larly if they are in a near-monopolistic position and 
if they "represent" also persons from whom they 
have not received the power of representation? 

— On what principles should the distribution of 
moneys received by an association or other entity 
representing right holders be based? Should an asso- 
ciation or other entity be allowed to give some of 
the money collected under copyright and neighbor- 
ing rights laws to entities or persons other than 
those persons whose works or performances have 
"earned" the money? 

— Should it be permissible to give less money to 
a right holder who is a foreigner than to a right 
holder who is a national where the extent of the use 
is the same? 

The Forum provided an opportunity for the par- 
ticipants to hear and discuss presentations of high 
quality and considerable interest. It was useful for 
identifying the area in which collective administra- 
tion is necessary and also certain basic principles 
whose application is indispensable for the proper 
functioning of any collective system. 

A list of the participants in the Forum is given 
below. 

A brochure containing the texts of the various 
papers presented will be compiled by the Interna- 
tional Bureau of WIPO and published in due 
course. 

At the close of their discussions, the participants 
unanimously adopted the declaration reproduced 
below. 

Declaration 

adopted by the participants in the Forum 

The participants in the WIPO International Fo- 
rum on the Collective Administration of Copyrights 
and Neighboring Rights, organized by the World 
Intellectual Property Organization (WIPO) and 
held at the headquarters of that Organization at 
Geneva from May 12 to 14, 1986, 
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Express the view that the Forum was very useful 
since it allowed, thanks to the exchange of informa- 
tion and discussion that took place between the par- 
ticipants, particularly the representatives of govern- 
ments, intergovernmental and non-governmental 
organizations, and among the latter, the leading fed- 
erations and other organizations representing au- 
thors, performers, publishers, film makers, televi- 
sion and radio broadcasters and phonogram produc- 
ers: 

(i) identification of the kinds of works, perfor- 
mances, etc., and the kinds of uses of such works, 
performances, etc., concerning which the collection 
of license fees paid by users and the distribution of 
the collected license fees among those entitled to 
them is taking place or should take place through 
collective administration; 

(ii) arriving at a better awareness of possible 
improvements in the national legislations and in the 
practices of the collection and distribution of license 
fees — including improvements in the establish- 
ment of proof of ownership and enforcement of 
copyrights and neighboring rights — whether based 
on legislative provisions, contractual arrangements 
or custom; 

(iii) full realization that the governments and 
the public require continuing and constant informa- 
tion about the fact that remunerating authors and 
holders of neighboring rights is a matter of justice 
and is in the public interest and about the fact that 
the collective administration of authors' rights and 
of neighboring rights renders great services — if it is 
not, in certain circumstances, outright indispensable 
— to both the right holders and the users; 

Express the view that the establishment of collec- 
tive administration systems should be encouraged 
wherever individual licensing is not practicable and 
as a preferable alternative to non-voluntary li- 
censes, even where such licenses could be admitted 
under the Berne Convention for the Protection of 
Literary and Artistic Works and the Rome Conven- 
tion for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organizations; 

Would welcome it if WIPO were to continue to 
make governments and the concerned interested cir- 
cles increasingly aware of the importance of appro- 
priate systems of collective administration of copy- 
rights and neighboring rights and were to stimulate 
further international discussion in this field; 

Consider it desirable that WIPO 

— collect, study and make available to govern- 
ments and the concerned interested circles informa- 
tion on legal provisions, contractual solutions, sta- 
tistical survey methods and results, and other fac- 
tual data concerning the collection and distribution 
of royalties and other fees, as well as on methods of 
effective enforcement and certain other elements of 
collective administration systems, particularly in- 
formation and data on the impact of new technolo- 
gies on the enforceability of copyrights and neigh- 
boring rights; 

— continue to pay particular attention to render- 
ing assistance in the setting up or strengthening of 
collective administration systems in developing 
countries. 

List of Participants 

I. Speakers 

Mr. Yngve AKERBERG, Vice-President, International Fed- 
eration of Musicians (FIM); President of the Swedish Col- 
lecting Society for Performers' Rights (SAMI), Stock- 
holm 

Mr. György BOYTHA, Director General, Hungarian Bureau 
for the Protection of Authors' Rights ( ARTISJUS), Buda- 
pest 

Dr. Miguel Angel EMERY, Professor of Commercial Law, 
University of Buenos Aires ; Secretary, Argentine Associa- 
tion of Performers and Phonogram Producers (AADI- 

CAPIF), Buenos Aires 

Mr. Michael J. FREEGARD, Chief Executive, The Perform- 
ing Right Society Limited (PRS), London 

Mme Denise GAUDEL, Trésorier général, Association litté- 
raire et artistique internationale (ALAI), Paris 

Mr. Joseph-Alexis KOUTCHOUMOW, Secretary General, 
International Publishers Association (IPA), Geneva 

Mr. Gabriel Ernesto LARREA RICHERAND, President, 
Mexican Institute for Copyright, Mexico City 

Mr. LIU KANG, Vice-Director, International Relations 
Committee, Chinese Musicians Association, Beijing 

M. Mahmoud LOUTFI, Directeur général, Société des au- 
teurs, compositeurs et éditeurs (SACERAU), Le Caire 

Mr. Haider MAHMOUD, Director General, Department of 
Culture and Arts, Ministry of Culture, Amman 

Mrs. Gloria MESSINGER, Managing Director, American So- 
ciety of Composers, Authors and Publishers (ASCAP), 
New York 

Mr. John MORTON, President, International Federation of 
Musicians (FIM), London 

M. Babacar NDOYE, Directeur général, Bureau sénégalais du 
droit d'auteur (BSDA), Dakar 
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Mr. Sabariperumal RAMAIAH, Secretary, Legislative De- 
partment, Ministry of Law and Justice, New Delhi 

Mr. Rolf REMBE, General Secretary, International Federa- 
tion of Actors (FIA), London 

Dr. Werner RUMPHORST, Director, Legal Affairs Depart- 
ment, European Broadcasting Union (EBU), Geneva 

Mr. John L. STURMAN, Managing Director, Australasian 
Performing Right Association Ltd. (APRA), New South 
Wales 

Mr. Ian THOMAS, Director General and Chief Executive, 
International Federation of Phonogram and Videogram 
Producers (IFPI), London 

M. Jean-Loup TOURNIER, Directeur général, Société des 
auteurs, compositeurs et éditeurs de musique (SACEM), 
Neuilly-sur-Seine 

Mrs. Margarita VORONKOVA, Head, Legal Deparment, The 
Copyright Agency of the USSR (VAAP), Moscow 

M. Jean-Alexis ZIEGLER, Secrétaire général, Confédération 
internationale des sociétés d'auteurs et compositeurs 
(CISAC), Paris 

II. States 

Algeria 

M. Salah ABADA, Directeur général, Office national du droit 
d'auteur (ONDA), Alger 

Argentina 

Mme Norma FASANO, Secrétaire d'ambassade, Mission per- 
manente d'Argentine, Genève 

Australia 

Mr. Ian GOVEY, Senior Assistant Secretary, International 
Trade Law and Intellectual Property Branch, Attor- 
ney-General's Department, Canberra 

Mr. Ian L. HARVEY, Principal Legal Officer, Attorney-Gen- 
eral's Department, Canberra 

Brazil 

M. Mauricio TAPAJOS, Conseiller, Conseil national du droit 
d'auteur, Brasilia 

Mr. Paulo FRANCA, Second Secretary, Permanent Mission 
of Brazil, Geneva 

Bulgaria 

Mrs. Jana MARKOV A, Director-General, Bulgarian Copy- 
right Agency, Sofia 

Mr. Alexander ANGELOV, Deputy Director-General, Bul- 
garian Copyright Agency, Sofia 

Mr. Georgi SARAKINOV, Senior Legal Adviser, Bulgarian 
Copyright Agency, Sofia 

Cameroon 

M. Yves D. EPACKA, Directeur général, Société camerou- 
naise du droit d'auteur (SOCADRA), Douala 

Mme Olga SOPPO, Juriste, Télévision camerounaise, 
Yaounde 

Mme Hildegarde LOBE, Journaliste, Télévision camerou- 
naise, Yaounde 

Canada 

Mr. Bruce COUCHMAN, Policy Analyst, Department of 
Consumer and Corporate Affaire, Ottawa 

M. Ghislain ROUSSEL, Agent de recherche, Service gouver- 
nemental de la propriété intellectuelle et du statut de l'ar- 
tiste, Ministère des affaires culturelles, Québec 

Czechoslovakia 

Dr. Jarmila KARHANOVA, Head, Legal Department, Minis- 
try of Culture, Prague 

Dr. Jiri KORDAC, Counsellor, Ministry of Culture, Prague 

Egypt 

Mr. Lameie EL MOTET*", Under Secretary of State for Cul- 
ture (Publishing and Scientific Centres Sector), Ministry of 
Culture, Cairo 

Dr. Wafik Z. KAMIL, Minister Plenipotentiary, Permanent 
Mission of Egypt, Geneva 

Finland 

Mr. Jukka LIEDES, Special Adviser, Ministry of Education, 
Helsinki 

Ms. Satu LAHTINEN, Government Secretary, Ministry of 
Education, Helsinki 

Mrs. Tarja A. KOSKINEN, Assistant Director, Finnish Com- 
posers International Copyright Bureau (TEOSTO) and 
Finnish Joint Organization for Copyrights (KOPIOSTO), 
Helsinki 

Mr. Arto L. J. ALASPAA, Managing Director, Finnish Group 
of the IFPI; Vice-Chairman, Copyright Association of 
Performing Rights and Phonogram Producers (GRA- 
MEX), Helsinki 

Mr. Raimo VIKSTROM, Chairman, the Finnish Musicians' 
Union; Vice—Chairman, Copyright Association of Per- 
forming Rights and Phonogram Producers (GRAMEX), 
Helsinki 

France 

M. André FRANÇON, Professeur, Université de droit, 
d'économie et de sciences sociales, Paris 

Mlle Marie-Christine RAULT, Chargée de mission, Bureau 
de la propriété intellectuelle, Sous-direction des affaires 
juridiques et de la propriété intellectuelle, Ministère de la 
culture et de la communication, Paris 

Germany (Federal Republic of) 

Mrs. Margret MOLLER, Ministerialrätin, Federal Ministry of 
Justice, Bonn 

Dr Martin VOGEL, Chef, Département du droit d'auteur, 
Office des brevets d'Allemagne, Munich 

Guatemala 

Mlle Rosa Maria VALVERDE-CONTRERAS, Premier Se- 
crétaire, Mission permanente de Guatemala, Genève 

Mlle Ana-Luisa ALVAREZ-BARRERA, Troisième Secré- 
taire, Mission permanente de Guatemala, Genève 

Guinea 

M. Baïlo DIALLO, Directeur général, Bureau guinéen du droit 
d'auteur, Conakry 
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Hungary 

Mr. György BOYTHA, Director General, Hungarian Bureau 
for the Protection of Authors' Rights (ARTISJUS), Buda- 
pest 

India 

Mr. Jai D. GUPTA, Joint Secretary, Department of Educa- 
tion, Ministry of Human Resource Development, New 
Delhi 

Mr. Skand R. TAYAL, First Secretary, Permanent Mission of 
India, Geneva 

Israel 

Mr. Victor HAZAN, Legal Adviser, Association of Compos- 
ers, Authors and Publishers of Music (ACUM), Tel Aviv 

Italy 

M. Geraldo A VERSA, Directeur des relations internationales, 
Bureau de la propriété littéraire, Présidence du Conseil des 
Ministres, Rome 

Japan 

Mr. Sachio KAMOGAWA, First Secretary, Permanent Mis- 
sion of Japan, Geneva 

Luxembourg 

Dr Eugène EMRINGER, Premier Conseiller de Gouverne- 
ment honoraire, Ministère de l'économie, Luxembourg 

Madagascar 

M. Alfred RAZAFIMAHERY, Magistrat, Ministère de la jus- 
tice, Antananarivo 

Malaysia 

Mr. Mutalib SHAFIE, Minister Counsellor, Permanent Mis- 
sion of Malaysia, Geneva 

Mexico 

Mr. Adolfo LOREDO HILL, Director General of Copyright, 
Secretariat for Public Education, Mexico City 

Morocco 

M. Abderraouf KANDIL, Directeur général, Bureau marocain 
du droit d'auteur (BMDA), Rabat 

Netherlands 

Mr. Erik LUKACS, Legal Adviser, Legislation Department, 
Ministry of Justice, The Hague 

Norway 

Mr. Jan HOLLAND, Senior Executive Officer, Ministry of 
Cultural and Scientific Affairs, Oslo 

Portugal 

M. Antonio M. PEREIRA, Consultant, Secrétaire d'Etat à la 
culture, Lisbonne 

Saudi Arabia 

Dr. Nawaf KANAN, Legal Adviser, Censorship Department, 
General Directorate of Publications, Ministry of Informa- 
tion, Riyadh 

Spain 

M. Esteban DE LA PUENTE, Conseiller technique, Ministère 
de la culture, Madrid 

M. Juan BUHIG AS, Chef, Département de la propriété intel- 
lectuelle et industrielle, Radio Télévision Espagnole 
(RTVE), Madrid 

M. Francisco AGUILERA, Directeur international, Société 
générale des auteurs d'Espagne (SGAE), Madrid 

M. Antonio DELGADO, Chef, Conseil juridique, Société gé- 
nérale des auteurs d'Espagne (SGAE), Madrid 

Sweden 

Mr. Henry OLSSON, Director, Ministry of Justice, Stock- 
holm 

Switzerland 

M. Roland GROSSENBACHER, Directeur adjoint, Office 
fédéral de la propriété intellectuelle, Berne 

Thailand 

Ms. Kanokporn PHUTRAGOOL, Third Secretary, Perma- 
nent Mission of Thailand, Geneva 

Tunisia 

M. Abdelaziz HADJ TAIEB, President, Société des auteurs et 
compositeurs de Tunisie (SODACT), Tunis 

M. Tahar BEN SLAMA, Directeur général, Société des au- 
teurs et compositeurs de Tunisie (SODACT), Tunis 

United Kingdom 

Mr. Hugh P.N. STEINITZ, Principal, Industrial Property and 
Copyright Department, Department of Trade and Indus- 
try, London 

Mr. Denis DE FREITAS, Chairman, British Copyright Coun- 
cil, London 

Uruguay 

Dr Romeo GROMPONE, Vice-Président, Conseil du droit 
d'auteur, Ministère de l'éducation et de la culture, Monte- 
video 

III. Intergovernmental Organizations 

International Labour Organisation (ILO) 

Mme Christiane PRIVAT, Service des employés et travail- 
leurs intellectuels, Genève 

United Nations Educational, Scientific and Cultural Organiza- 
tion (UNESCO) 

M. Abderrahmane AMRI, Spécialiste du programme, Divi- 
sion du droit d'auteur, Paris 

Arab League Educational, Cultural and Scientific Organiza- 
tion (ALECSO) 

M. Ahmed DERRADJI, Délégué permanent auprès de 
l'Unesco, Paris 

Commission of the European Communities (CEC) 

M. Daniele FRANZONE, Administrateur, Direction générale 
du marché intérieur et des affaires industrielles, Bruxelles 

League of Arab States (LAS) 

Mme Zohra TLILI, Attachée, Genève 
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IV. International Non-Governmental Organizations 

European Broadcasting Union (EBU) 
Mr. Werner RUMPHORST, Director, Legal Affairs Depart- 

ment, Geneva 
Miss Moira BURNETT, Legal Adviser, Legal Affairs Depart- 

ment, Geneva 

European Tape Industry Council (ETIC) 
Ms. Chantai BRUETSCHY, Consultant, Brussels 

International Association for the Advancement of Teaching 
and Research in Intellectual Property (ATRIP) 
Dr. Adolf DIETZ, Senior Research Fellow, Max-Planck Insti- 

tute, Munich 

International Association of Broadcasting (IAB) 
Mr. Joao C. MULLER CHAVES, Lawyer, Member, Perma- 

nent Committee on Copyright, Rio de Janeiro 

International Association of Conference Interpreters (AIIC) 
Mme Anne CHAVES, Interprète, Genève 
Mlle Frances STEINIG, Interprète, Genève 

International Bureau of Societies Administering the Rights of 
Mechanical Recording and Reproduction (BIEM) 

M. Jean ELISSABIDE, Secrétaire général, Paris 
M. Federico PIETRANERA, Assistant, Paris 

International Confederation of Free Trade Unions (ICFTU) 
Mr. John WILSON, Vice-President and Treasurer, 

ISETU/FIET, London 

International Confederation of Societies of Authors and Com- 
posers (CISAC) 
M. Jean-Loup TOURNIER, Président, Bureau exécutif, 

Paris 
M. Jean-Alexis ZIEGLER, Secrétaire général, Paris 
M. Ndéné NDIAYE, Conseiller pour les affaires africaines, 

Paris 

International Federation of Actors (FIA) 
Mr. Rolf REMBE, General Secretary, London 

International Federation  of Film  Producers  Associations 
(FIAPF) 
Mr. Jean-Jacques FERRIER, Legal Counsel, Paris 

International Federation of Journalists (IFJ) 
Mr. John-Willy RUDOLPH, Executive Director of KOPI- 

NOR, Oslo 

International Federation of Musicians (FIM) 
Mr. John MORTON, President, London 
Mr. Yngye AKERBERG, Vice-President, and President of the 

Swedish Collecting Society for Performers' Rights 
(SAMI), Stockholm 

Mrs. Yvonne BURCKHARDT, General Secretary, Zurich 

International Federation of Phonogram and Videogram Pro- 
ducers (IFPI) 
Mr. Ian D. THOMAS, Director General and Chief Executive, 

London 

Miss Gillian DAVIES, Associate Director General and Chief 
Legal Adviser, London 

Mr. Trevor R. PEARCY, Senior Legal Adviser, London 
M. Pierre CHESNAIS, Directeur, Groupe français de 1TFPI; 

Directeur général, Société civile des producteurs de phono- 
grammes (SCPP); Société civile pour la perception de la 
rémunération équitable (SPRE), Paris 

Dr. Norbert THUROW, Director General of the German 
Group of the IFPI, Hamburg 

International Federation of Translators (FIT) 
Mme Doris SCHMIDT, Vice-Présidente, Association suisse 

des traducteurs et interprètes, Genève 

International Group of Scientific, Technical and Medical Pub- 
lishers (STM) 
Mr. Joseph-Alexis KOUTCHOUMOW, Secretary General, 

International Publishers Association (IPA), Geneva 

International Literary and Artistic Association (ALAI) 
Mme Denise GAUDEL, Trésorier général, Paris 

International Publishers Association (IPA) 
Mr. Joseph-Alexis KOUTCHOUMOW, Secretary General, 

Geneva 
Mr. Anthony POOL, President, International Confederation 

of Music Publishers, London 

International Secretariat for Arts, Mass Media and Entertain- 
ment Trade Unions (ISETU) 
Mr. John WILSON, Vice-President and Treasurer, London 

Latin-American Federation of Performers (LAPP) 
Dr. Antonio MILLE, Executive Secretary, Buenos Aires 

Max-Planck Institute for Foreign and International Patent, 
Copyright and Competition Law 
Dr. Adolf DIETZ, Senior Research Fellow, Munich 

V. Other Participants 

Mr. Kurt AUER, Director, Technical and Planning Depart- 
ment, Swiss Society for Authors' Rights in Musical Works 
(SUISA), Zurich 

M. Alain BERENBOOM, Avocat au barreau de Bruxelles, 
Professeur et Conseil d'AGICOA SERVICES, Bruxelles 

Mme Rachel BRETON, Editeur, Société des auteurs, compo- 
siteurs et éditeurs de musique (SACEM), Paris 

M. Gérard CALVI, Membre, Conseil d'administration, So- 
ciété des auteurs, compositeurs et éditeurs de musique 
(SACEM), et Société pour l'administration du droit de 
reproduction mécanique des auteurs, compositeurs et édi- 
teurs (SDRM), Neuilly-sur-Seine 

Mr. H. Lund CHRISTIANSEN, Chairman of the Board, 
School Copy Section, Danish Organization for Copyright 
(COPY-DAN); Professor, Copenhagen 

Mr. Charles CLARK, Chairman, Copyright Licensing Agency, 
London 
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M. Alessandro CONTE, Délégué pour les pays de la Commu- 
nauté économique européenne, Société italienne des au- 
teurs et éditeurs (SIAE), Paris 

M. Jan CORBET, Directeur général, Société belge des auteurs, 
compositeurs et éditeurs (SABAM), Bruxelles 

M. Pierre DELANOË, Président, Société des auteurs, compo- 
siteurs et éditeurs de musique (SACEM), Fourqueux 

M. René DENONCIN, Compositeur; Trésorier, Société pour 
l'administration du droit de reproduction mécanique des 
auteurs, compositeurs et éditeurs (SDRM), 
Neuilly-sur-Seine 

M. Roger DESBOIS, Administrateur, Secrétaire général, So- 
ciété des auteurs, compositeurs et éditeurs de musique 
(SACEM), Neuilly-sur-Seine 

M. Thierry DESURMONT, Directeur adjoint, Société des 
auteurs, compositeurs et éditeurs de musique (SACEM), 
Neuilly-sur-Seine 

M. Jean DREJAC, Auteur; Vice-Président, Société des au- 
teurs, compositeurs et éditeurs de musique (SACEM); 
Président, Société nationale des auteurs et compositeurs 
(SNAC), Paris 

M. Wladimir DUCHEMIN, Directeur, Société de la propriété 
artistique et des dessins et modèles (SPADEM), Paris 

M. Jacques DUPONT, Chargé des relations internationales, 
Société des auteurs, compositeurs et éditeurs de musique 
(SACEM), Neuilly-sur-Seine 

M. Hein ENDLICH, Directeur adjoint, Bureau pour le droit 
d'auteur en matière d'oeuvres musicales (BUMA), 
Amstelveen 

Mrs. Agnes M. ERSKOV, Administrator, School Copy Sec- 
tion, Danish Organization for Copyright (COPY-DAN), 
Copenhagen 

M. Mario FABIANI, Conseiller juridique, Société italienne 
des auteurs et éditeurs (SIAE), Rome 

M. Jacques FLAUD, Administrateur exécutif, Association de 
gestion internationale collective des oeuvres audiovisuelles 
(AGICOA), Genève 

Mr. Hakan GEZELIUS, Managing Director, Swedish Per- 
forming Rights Society (STIM), Stockholm 

M. Frank GÖTZEN, Professeur, Université de Louvain, 
Grimbergen 

M. Michel GYORY, Conseil Association internationale des 
auteurs de l'audiovisuel (AIDAA), Bruxelles 

Mrs. Janet HURRELL, Secretary General, Authors' Lending 
and Copyright Society (ALCS)/Copyright Licensing 
Agency, London 

M. Fredy JACQUET, Délégué, Communauté française de Bel- 
gique, Genève 

M. Gaude JOUBERT, Directeur général adjoint, Société des 
auteurs, compositeurs et éditeurs de musique (SACEM), 
Neuilly-sur-Seine 

M. Georges JOUVIN, Administrateur, Société des auteurs, 
compositeurs et éditeurs de musique (SACEM), 
Neuill • -sur-Seine 

Mr. Otto LASSEN, Manager, Danish Performing Rights Soci- 
ety for Phonograms (GRAMEX), Copenhagen 

M. Jacques LEMAITRE-DEMARNY, Trésorier, Société des 
auteurs, compositeurs et éditeurs de musique (SACEM), 
Neuilly-sur-Seine 

Mr. Nicholas LOWE, Assistant to the Director of External 
Affairs, The Performing Right Society Limited (PRS), 
London 

M. Jean-Pierre MAGGI, Directeur général adjoint, Société 
suisse pour les droits des auteurs d'oeuvres musicales 
(SUISA), Lausanne 

M. Patrick MASOUYE, Assistant du Directeur général, So- 
ciété suisse pour les droits des auteurs d'oeuvres musicales 
(SUISA), Zurich 

Mr. Alfred MEYER, Director, Users Department, Swiss Soci- 
ety for Authors' Rights in Musical Works (SUISA), Zu- 
rich 

M. Joseph MOUTET, Secrétaire général adjoint, Société des 
auteurs, compositeurs et éditeurs de musique (SACEM), 
Neuilly-sur-Seine 

Mr. Erik OVA, Director, Norway Copyright (NORWACO), 
Oslo 

M. Claude PASCAL, Administrateur, Société pour l'adminis- 
tration du droit de reproduction mécanique des auteurs, 
compositeurs et éditeurs (SDRM), Neuilly-sur-Seine 

Mr. Michael R. ROCK, General Manager, Composers, Au- 
thors and Publishers Association of Canada (CAPAC), 
Toronto 

Mr. Gideon ROOS, Executive President, (SAMRO) 

M. Marc M. SEGRETIN, Directeur délégué du Directeur gé- 
néral, Société des auteurs, compositeurs et éditeurs de mu- 
sique (SACEM), Neuilly-sur-Seine 

Mr. Peter R. SIMPSON, International Relations Executive, 
Mechanical-Copyright Protection Society Limited, Lon- 
don 

Mr. Michael J. SURGALLA, Attorney at Law, London 
School of Economics, London 

M. Jan H. VERHAGEN, Directeur général, Bureau pour le 
droit d'auteur en matière d'oeuvres musicales, (BUMA), 
Amstelveen 

Miss Susan WAGNER, Correspondent, Bureau of National 
Affaire; Patent, Trademark and Copyright Journal, 
Washington, D.C. 

M. YOURI, Auteur, Réalisateur de télévision, Président de la 
Commission télévision, Société des auteurs et composi- 
teurs dramatiques (SACD), Paris 

VI. World Intellectual Property Organization ( WIPO) 

Dr. Arpad BOGSCH, Director General 

Mr. Shahid ALIKHAN, Director, Developing Countries Divi- 
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National Legislation 

ITALY 

Law No. 400 

Provisions Concerning the Unlawful Duplication, Reproduction, Import, 
Distribution and Sale, Public Showing and Transmission of Cinematographic Works 

(of July 20, 1985)* 

Article 1. Any person who, with gainful intent, 
unlawfully duplicates or reproduces, by whatever 
means, cinematographic works intended for the cin- 
ema or television network, or, even without having 
recourse to duplication or reproduction processes, 
places on the market, holds for sale, brings into the 
territory of the State for profit-making purposes, 
publicly shows or broadcasts on television such du- 

* Published in the Gazzetta Ufficiale, No. 187, of August 9, 
1985. — WIPO translation. 

Entry into force: August 24, 1985. 

plicates or reproductions, shall be punished by im- 
prisonment for between three months and three 
years and by a fine of between 500,000 and 
6,000,000 lire. 

The penalty shall not be less than a minimum of 
six months, and the fine not less than one million 
lire if the offense is of sufficient gravity. 

Article 2. The sentence for the offenses contem- 
plated in the foregoing Article shall include publica- 
tion of the judgment in one or more daily newspa- 
pers and in one or more specialized periodicals. 

The Berne Convention and National Laws 

The Development of Law in the Field of Copyright 
as a Result of the Interaction of the Berne Convention 

and French Legislation 
• 

André FRANÇON* 

To talk of interaction between French domestic 
legislation on copyright and the Berne Convention 
is a fairly hazardous undertaking. The adoption of a 
provision, be it in a national law or an international 

* Professor, University of Paris II, President of the Institut 
de recherche en propriété intellectuelle Henri Desbois, Paris. 

convention, is generally motivated on a number of 
grounds and not just by one reason. It would there- 
fore seem somewhat arbitrary at first view to state 
that a given provision in French law derives from a 
given provision in the Berne Convention or that a 
clause in the Convention owes its origin to such a 
clause in French law. This kind of statement is all 
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the more tenuous when one considers that, as a rule, 
a fairly long period of time has elapsed between the 
revisions of French copyright law and those of the 
Convention, thus making any idea of reciprocal in- 
fluence rather fragile. 

Indeed, in the case of France, anyone seeking evi- 
dence of such interaction will be faced with a spe- 
cific problem: in this country, the source of substan- 
tive law in respect of copyright was long constituted 
more by the court decisions than by the statutes, 
since the legislative texts in force basically went 
back to the time of the French Revolution and could 
obviously not have foreseen subsequent technical 
developments. It is true, of course, that this situa- 
tion came to an end with the adoption of the Law of 
March 11, 1957. However, since this article is to be 
a historical study, it must take into account not only 
the attitude taken by the French lawmaker since 
1957, but also that of the French judge prior to 
1957. 

Having entered these reservations, one may nev- 
ertheless endeavor to identify in turn the influence 
of French law on the Berne Convention (part I), and 
then the influence of the Berne Convention on 
French law (part II). These two aspects need to be 
looked at in that order for the reason that French 
law is older than that of the Convention, and also 
because it would seem, chronologically, that the 
influence of French law on the Convention is more 
of an early phenomenon, and the influence of the 
Convention on French law more of a recent phe- 
nomenon. The reason for this second aspect is per- 
haps the fact that the greater the number of provi- 
sions contained in the law of the Convention, the 
more they affect the national laws of the Union 
countries required to respect those provisions. 

I. The Influence of French Law 
on the Berne Convention 

The essential matter treated here will, of course, 
be the influence that French law may have had on 
the Berne Convention. However, the French author 
of this article may be excused if he first points out 
that the French language itself played an important 
part in the Berne Convention. In that respect, the 
1948 Brussels Conference represented the culmina- 
tion with the incorporation in the Convention of a 
new Article 31. This Article stipulated that the offi- 
cial Acts of the Convention would be established in 
French and that an equivalent text would be esta- 
blished in Enghsh, but in the case of differences of 
opinion on the interpretation of the Acts, the French 
text would always prevail. The 1971 Paris Act re- 
turned to this matter in Article 37. It makes allow- 
ance for the use of the English language by stipulat- 
ing in paragraph ( 1 )(a): "This Act shall be signed in 

a single copy in the French and English languages" 
but nevertheless maintains the precedence given to 
French since paragraph (l)(c) lays down: "In case 
of differences of opinion on the interpretation of the 
various texts, the French text shall prevail." 

However, rather than this problem of language 
which still leads to impassioned debates, the con- 
cern here is to examine the content of the Conven- 
tion's provisions to ascertain whether and to what 
extent they have been influenced by French law. 

This influence was indeed felt, it would seem, at 
the very inception of the Convention as the result of 
the important part played by the International Liter- 
ary and Artistic Association, founded in 1878, 
whose first honorary president was the great French 
writer Victor Hugo. 

A. If we look at the subsequent history of the 
Convention, we will see a number of fields in which 
the solutions taken from French law would seem to 
have played some part in the adoption of the provi- 
sions of the Convention. 

An example ofthat influence, that we may cite, is 
the guarantee given to authors of the principle of 
protection for their economic rights for the whole 
duration of their lives plus 50 years after their death. 
This ruling had already been adopted in France 
under the Law of July 14, 1866. It was finally taken 
up by the Convention as jus conventions in Article 
7 of the 1948 Brussels Act, after unsuccessful at- 
tempts had already been made to incorporate this 
solution at the preceding revision conferences in 
Berlin (1908) and Rome (1928). 

Mention may also be made of the field of broad- 
casting. Prior to 1948, French case law had already 
recognized the authors' exclusive right of broadcast- 
ing their works and this did not remain without 
influence on the Brussels Conference, even if the lat- 
ter, after having recognized this right in Article 1 lta 

of the Convention, made it possible for the Union 
countries to substitute a statutory license for the 
exclusive right in their national laws. 

The Convention also took into account French 
law when, in Stockholm, in 1967, it afforded a com- 
plicated status to cinematographic works in order to 
make it easier for film producers to exploit the films 
that they financed. So as not to have to decide 
between the Anglo-American concept of film copy- 
right favorable to the producers, and the French 
concept which afforded rights in films to the au- 
thors, the Conference at Stockholm cautiously 
stated in Article 14*^2)(a) of the Convention: 

Ownership of copyright in a cinematographic work shall be 
a matter for legislation in the country where protection is 
claimed. 

In those few cases I have just referred to, French 
law has certainly had an influence on the Conven- 
tion. However, truth is to say that this influence has 



204 COPYRIGHT - JUNE 1986 

been exerted jointly with the laws of other Union 
countries. On the other hand, the example of French 
law has doubtlessly played a more decisive role in 
the history of the Convention in those cases that we 
shall now look at. 

B. This factor would seem quite clear in respect 
of the droit de suite. This right first arose in France 
pursuant to a Law of June 15,1920, before its subse- 
quent adoption in a number of other countries. The 
Berne Convention Revision Conference held in 
Rome in 1928 expressed the wish that 

...those countries that have not yet adopted statutory provi- 
sions affording to artists an inalienable right to participate in 
the proceeds from the successive sales of their original works 
should entertain the possibility of examining such provi- 
sions. 
At the 1948 Brussels Conference, a new Article 14"* 
was incorporated in the Convention, thus introduc- 
ing the droit de suite. However, the success of the 
French arguments remained somewhat limited in 
this case since recognition of the droit de suite does 
not go so far as to make it a rule of conventional 
law, since paragraph (2) of the text limits itself to 
the principle of assimilation which it even accom- 
panies by a condition of reciprocity. 

The influence of French concepts also made itself 
felt to a considerable degree in the Berne Conven- 
tion in respect of moral rights. Although, in France, 
it was not until the 1957 Law that a statute laid 
down the existence of moral rights, the French 
courts had previously constructed by means of their 
decisions a whole edifice of moral rights. The 1957 
Law in fact simply reinforced that edifice. That is 
why France vigorously applauded the progress made 
by the Berne Convention towards recognition of 
moral rights, firstly at Rome in 1928, then at Brus- 
sels in 1948 and finally at Stockholm in 1967. It is of 
course true that Article 6*" of the Convention, in 
which this topic is anchored, remains very modest 
when compared with the corresponding provisions 
in French law. However, this is due to the fact that 
various of the Union countries, particularly the 
common law countries, are not traditionally favor- 
able to moral rights, thus explaining why these 
rights have obtained but limited recognition in the 
Convention. 

A further point on which French law has exerted 
undeniable influence on the Convention is that of 
the status of works of art applied to industry. In 
France, there exists a well-known theory of unity of 
art, according to which copyright protection can be 
afforded equally to creations of art applied to indus- 
try and creations of pure art. This theory has been 
accepted in France since the Law of March 11, 1902, 
which added a paragraph to Article 2 of the Law of 
1793, according to which: 

...the same rights [as those afforded to authors of other kinds 
of works] shall belong to ornamental sculptors and draughts- 
men, whatever the merits and purpose of their works. 

France would have liked to have seen the same 
concept adopted by the Berne Convention. How- 
ever, it did not achieve this aim inasmuch as the 
rule of unity of art was not adopted as an element of 
the y us conventions. However, the fact that the the- 
ory of the unity of art existed in France has nev- 
ertheless influenced the solutions adopted by the 
Convention in respect of works of applied art. Let us 
look at these solutions and at their background. 

Admittedly, as of the 1908 Berlin Conference, the 
Convention refers to works of applied art in the list 
of those works which it protects. However, account 
had to be taken of the fact that a number of the 
Union countries did not accept the theory of unity 
of art. This explains why the fourth paragraph of 
Article 2 of the Berlin Act stipulated that: 

Works of art applied to industrial purposes shall be pro- 
tected so far as the domestic legislation of each country 
allows. 

This formulation meant that the copyright protec- 
tion of designs was not a rule of Convention law, 
but was simply subject to the principle of assimila- 
tion. 

This solution was highly unfavorable to France 
since, as a result, France was obliged by the princi- 
ple of assimilation to afford copyright protection to 
creators of designs from Union countries despite the 
fact that French creators were excluded from protec- 
tion for their designs in the countries of the 
first-mentioned creators. This explains why, when 
ratifying the Berlin Act revising the Convention 
(and also when ratifying the Rome Act that main- 
tained the status quo as regards designs), France 
entered a reservation in respect of this fourth para- 
graph of Article 2. 

At the 1948 Brussels Revision Conference, efforts 
were again made, particularly by France, to correct 
this lack of equality in treatment. The outcome was 
the adoption of a new paragraph (5) in Article 2 of 
the Convention. According to that text: 

It shall be a matter for legislation in the countries of the 
Union to determine the extent of the application of their laws 
to works of applied art and industrial designs and mod- 
els—Works protected in the country of origin solely as designs 
and models shall be entitled in other countries of the Union 
only to such protection as is granted to designs and models in 
such countries. 

This represents, as far as designs are concerned, a 
considerable dilution of the principle of assimilation 
to nationals. Where a design is protected only by a 
specific law in its country of origin, France may, for 
example, despite the theory of unity of art, accept to 
protect that design only under the 1909 Law on 
Designs and not the 1957 Copyright Law. 
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The 1967 Stockholm Conference, the outcome of 
which was repeated in the 1971 Paris Act, made no 
drastic changes to the system deriving from the 
Brussels Act. It simply tempered a little the severity 
shown by the system for creators from Union coun- 
tries. The aim was to allow for the fact that not all 
the Union countries had adopted a specific designs 
law. Consequently, the Conference added to the end 
of the previous text (that became Article 2(7) in the 
new Act) the following sentence: 
... ; however, if no such special protection is granted in that 
country [i.e. the country in which protection is claimed], such 
works shall be protected as artistic works. 
A situation was thus avoided in which works of 
applied art would be deprived of all protection in 
the country in which protection was claimed, where 
the latter had no specific designs law. To a certain 
extent, this means that the unequal treatment that 
the Brussels Act was intended to suppress now reap- 
pears. However, at Stockholm, France did not op- 
pose the reform, which did not in fact concern it, 
since French law comprises a specific designs stat- 
ute. 

On analyzing the developments described above, 
it will be seen that the influence of French law on 
the Berne Convention, although undeniable, has re- 
mained somewhat limited. Is the opposite also true? 
We shall now therefore look at the influence which 
the Convention has had on French law. 

II. The Influence of the Berne Convention 
on French Copyright Legislation 

One may consider, in this respect, that since the 
signing of the Convention in 1886 there have been 
practically only two important French laws concern- 
ing copyright, that is to say the Law of March 11, 
1957, and that of July 3, 1985. Have these laws been 
influenced by the Berne Convention or not? 

A. When the Law of March 11, 1957, on Literary 
and Artistic Property was adopted, the most recent 
version of the Berne Convention was that adopted 
in Brussels in 1948. Can it be claimed that the Brus- 
sels Act has left its mark on the drafting of the 1957 
Law? 

Basically, such influence would seem to have 
been limited. France has indeed been a party to the 
Convention since 1886, that is to say a long time 
before the 1957 Law, and the courts had made sure 
that the solutions they derived from the old statu- 
tory texts were in harmony with the Convention. 
The first purpose of the 1957 Law was to legalize 
those solutions that had already been devised by the 
courts. The influence exerted by the Berne Conven- 
tion therefore seems to be an indirect influence 
only. 

Indeed, the legal writers commenting on the 1957 
Law drew attention not to the wording of the Con- 
vention that had been literally incorporated in the 
French Law, but to a number of differences between 
the Law and the Convention and asked the question 
whether, therefore, France should not be considered 
as having taken certain liberties with its interna- 
tional commitments. It was noted, for instance, that 
Article 2( 1 ) of the Convention protected all photo- 
graphic works by means of copyright, whereas Arti- 
cle 3 of the 1957 Law employed a differing formula- 
tion which afforded literary property to photograp- 
hic works of an artistic or documentary character. 
Likewise, Article 2(3) of the Brussels Act protected 
encyclopedias and anthologies which, "...by reason 
of the selection and ("ow" in the French text) 
arrangement of their contents, constitute intellectual 
creations," whereas Article 4 of the 1957 Law ap- 
peared more restrictive since it protected only au- 
thors of anthologies or collections of various works 
which, by reason of their selection and arrangement 
of their contents, constitute intellectual creations. 

Additionally, in the field of broadcasting, Article 
1 lbU(3) of the Brussels Act first stipulated the inde- 
pendence of the right of reproduction in relation to 
the right of broadcasting and then introduced a 
derogation to that rule in respect of ephemeral re- 
cordings. The text laid down that: 

Except where otherwise provided, permission granted in 
accordance with paragraph ( 1 ) of this Article [i.e. the permis- 
sion to broadcast] shall not imply permission to record the 
radio-diffused work, by means of instruments recording 
sounds or images. It shall, however, be a matter for legislation 
in the countries of the Union to determine the regulations for 
ephemeral recordings made by a broadcasting body by means 
of its own facilities and used for its own emissions. The pre- 
servation of these recordings in official archives may, on the 
ground of their exceptional documentary character, be autho- 
rized by such legislation. 

The French Law of 1957 contained a third para- 
graph in its Article 45 that departed doubly from the 
wording of the Convention. Firstly, for recordings 
made without the consent of the author to be con- 
sidered lawful, it was not necessary for them to be 
ephemeral since that adjective was not employed in 
Article 45. Secondly, despite the fact that the Con- 
vention did not provide for remuneration to be paid 
to the author in return for the ephemeral recordings, 
the third paragraph of Article 45 would seem to pro- 
vide for such remuneration since it stipulated that in 
the absence of an agreement between the parties the 
authorities would take action. However, in this case 
as in others, the Law of July 3, 1985, has made 
changes. 

B. The Law of July 3, 1985, has certainly been 
influenced in a number of areas by the Berne Con- 
vention, particularly the version ofthat Convention 
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adopted in Paris in 1971 and which has been ratified 
by France. 

( 1 ) Firstly, some of the liberties taken with the 
Convention by the 1957 Law have been removed. 
This applies, for instance, to the protection of pho- 
tographs since the new Law, in Article 1—H, deletes 
from Article 3 of the 1957 Law all reference to the 
artistic or documentary character of the protected 
photograph. Additionally, the revised Article 45 of 
the 1957 Law no longer contains an exception to the 
right of reproduction in respect of broadcasting (Ar- 
ticle 12 of the new Law). Thus, the divergencies that 
existed prior to 1985 between the third paragraph of 
Article 45 of the French Law and Article 11^(3) of 
the Convention have now disappeared. 

(2) But, above all, it is important to underline 
the fact that certain new solutions have been 
adopted by the 1985 Law with reliance on the Berne 
Convention. This is what has frequently happened 
when it has been wished to regulate in that Law 
problems of copyright stemming from the emer- 
gence of new mediums. 

(a) Mention may first be made, in this context, 
of the provisions of Title III of the Law (Articles 31 
to 37) concerning "remuneration for private copy- 
ing of phonograms and videograms." 

Admittedly, this remuneration does not only 
concern copyright since it is afforded not only to the 
authors but also to performers and phonogram and 
videogram producers. On the other hand, it is true 
that, from the point of view of international copy- 
right, it may be claimed that this rule also takes into 
account the limits within which exceptions to 
the right of reproduction are enclosed by Article 
\Wbis{2) of the Universal Copyright Convention to 
which France is a party. However, the fact is that, in 
the draft law which was submitted to the National 
Assembly and which eventually became the Law of 
July 3, 1985,1 these rules on private copying were 
linked to the Berne Convention. We may read in the 
document concerned, in respect of the right to re- 
muneration proposed for incorporation: 

This right is in conformity with Article 9 of the Berne Con- 
vention for the Protection of Literary and Artistic Works, 
which lays down that "it shall be a matter for legislation in the 
countries of the Union to permit the reproduction of such 
works in certain special cases, provided that such reproduc- 
tion does not conflict with a normal exploitation of the work 
and does not unreasonably prejudice the legitimate interests of 
the author." 

Precisely this situation existed in the prolifera- 
tion of private copying, both audio and video, con- 
flicting with normal exploitation of work and unrea- 
sonably prejudicing the legitimate interests of au- 
thors since, at least in practice, private copying was 

free and gratuitous in France. Since the application 
of the exclusive right would seem impracticable in 
the case in point, the 1985 Law has preferred to 
establish nonvoluntary licensing arrangements. In 
so doing, it complies with the spirit, if not with the 
letter (which remains vague), of Article 9 of the 
Berne Convention. 

(b) The influence of the Berne Convention was 
also felt in the 1985 Law where the French law- 
maker has attempted to regulate by means of a text 
the problem of the cable distribution of works of the 
mind. In this respect, the new Law stipulates (Arti- 
cle 12 amending Article 45 of the 1957 Law): 

Unless otherwise stipulated: 
(i) authorization to télédiffuse a work by electromagnetic 

waves shall not include cable distribution of such télédiffusion 
unless made simultaneously and integrally by the organization 
holding the authorization and without extension of the con- 
tractually stipulated geographical area. 

In this case, the link with the Berne Convention 
is very clear. The French wording is based on Arti- 
cle 111*^ 1 )(ii) of the Convention according to which 
authors 
... shall enjoy the exclusive right of authorizing... any commu- 
nication to the public by wire or by rebroadcasting of the 
broadcast of the work, when this communication is made by 
an organization other than the original one. 
The reference made by the Convention to wire 
indeed suggests that it is cable distribution that is 
intended. The Convention thus considers that cable 
distribution is subject to the right of broadcasting. 
Exceptions to this ruling are tolerated only where 
the cable distribution is carried out by the same 
organization that has negotiated the authorization 
to broadcast with the author. Once an authorization 
to broadcast has been obtained, it may be held to 
comprise the authorization to relay by cable. 

It is interesting to note that the draft French law 
had envisaged extending the scope of the exception 
made to the exclusive right to cover certain addi- 
tional organizations in those cases where they could 
be deemed, under certain conditions, to represent 
the original organization (see Article 11 of the 
draft). The National Assembly accepted this point 
of view, although it somewhat restricted its scope by 
adopting the concept of a limited mandate.2 How- 
ever, the Senate held these solutions to be contrary 
to Article ll^OXii) of the Berne Convention and 
consequently rejected them. It exempted cable diffu- 
sion from the right of performance only where the 
operation was carried out by the original organiza- 
tion.3  Both  assemblies  subsequently  maintained 

1 See National Assembly, 2nd session 1983-1984, docu- 
ment No. 2169, p. 8. 

2 See debates of the National Assembly, 2nd sitting of June 
28, 1984, p. 3853. 

3 See Jolibois report, Senate, parliamentary discussions, 
2nd session 1984-1985, No. 212, Vol. 2, pp. 51 et seq.; Senate, 
parliamentary discussions, sitting of April 3, 1985, p. 111. 
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their initial stances throughout the debates in Par- 
liament and the final decision was therefore taken 
by the Joint Committee. Its decision went in favor 
of the solution adopted by the Senate, that is to say 
the solution closest to the Berne Convention. 

(c) A final area in which the Berne Convention 
exerted its influence on the 1985 Law is that of soft- 
ware protection. Once it had been decided, not with- 
out heated debates, that computer programs should 
be protected by copyright, the question arose of the 
term that was to be applied to such protection. The 
National Assembly recommended a term of 50 
years as from the creation of the software. The Sen- 
ate considered this period to be too long and ex- 
pressed a preference for a 25-year term, still with 
the same point of departure. 

Both assemblies relied on the Berne Convention, 
that is to say its Article 7 dealing with terms of pro- 
tection. The National Assembly argued that the text 
required copyright protection to last, in principle, 
for 50 years, whereas the Senate based itself on the 
special solution in paragraph (4) permitting protec- 
tion to be reduced to 25 years in the case of works of 
applied art. It is the latter term that was finally 
adopted by the Joint Committee, to begin with, and 
then by the Parliament (see Article 48 of the Law). 
The view that a computer program may constitute a 
work of applied art will not be shared by everyone. 
However, the debates at least demonstrate the com- 
mendable efforts made by the Parliament to link the 

solutions adopted under the new French Law to the 
Berne Convention. 

To conclude, it may well be claimed that there 
has been an interplay between French law and the 
Berne Convention. However, whereas the influence 
of French law on the Convention has been gradual 
and has remained limited, the influence of the Con- 
vention on French law has been faster and stronger. 
This is explained by the fact that France, as all the 
other Union countries, is obliged to respect the rules 
of the jus conventions established by the Conven- 
tion. Admittedly, the Convention only comprises 
obligation to act in that way in respect of foreigners 
to whom the Convention applies and not in respect 
of a country's own nationals. However, the French 
lawmaker justifiably considers that he will become 
most unpopular with his fellow citizens if he treats 
certain foreign authors better than he treats his own 
authors. He therefore prefers to incorporate the 
rules of the Convention into the domestic legisla- 
tion. Thus, not only the Union authors benefit, but 
also French authors. At the same time, the tenor of 
French law moves towards that of the Convention 
and the latter thereby assumes a unifying role. We 
can but welcome such a development, even if na- 
tional particularities continue for the time being to 
occupy a rather important place. 

(WIPO translation) 
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The Hundredth Anniversary of the Berne Convention: 
the Development of Law in the Copyright Field 

Through the Interaction of the Convention and Swiss Legislation 

Alois TROLLER* 

I. Copyright and the Swiss 

The creators of literary and artistic works and 
copyright specialists are dismayed by the reluctance 
shown by a large section of the Swiss people and its 
representatives in accepting a copyright regime that 
protects authors fairly and efficiently. This lack of 
comprehension is to be found both among members 
of the councils that play the part of legislator and in 
the public that uses the works without paying the 
remuneration due to the author.1 There is probably 
no area of civil law in which the notion of justice is 
so underdeveloped as in that of copyright. That 
comes as a surprise at first. Practically everybody 
makes daily use of literary and artistic works in one 
way or another, whether books, music or works of 
art. They have become a part of everyday life just 
like food and sleep. The great majority of "consum- 
ers" of literary and artistic works are in contact with 
these creations of the mind, but not with their 
authors. The creation of the work is not present in 
the mind of the reader or listener: there are interme- 
diaries between the authors and the public (publish- 
ers, performers, etc.). It could be argued that the sit- 
uation is the same for inventions and industrial 
designs, but there are striking differences. 

Inventors or the creators of industrial designs are 
rewarded by the industry that manufactures the pro- 
ducts or objects, and the industry in turn has its 
expenses refunded and its profits paid by purchas- 
ers. The problem of the remuneration payable for 

* Professor, Attorney, Lucerne (Switzerland). 
1 See G. Krüger-Nieland, Der Urheberrechtsschutz im 

Spannungsfeld der Eigentumsgarantie der Verfassung (Tribute 
to Walter Oppenhof on his 80th birthday, Munich, 1985): 
"The Federal Council put forward arguments inspired above 
all by tax and competition considerations." (p. 189); "That 
has the effect of establishing in the legal consciousness of the 
public the mistaken idea that, in the case of the reproduction 
for private use or other personal or internal purposes and also 
the public communication of works for non-profit-making 
purposes, those efforts that legislation considers to be ineligi- 
ble for protection may be exploited without any economic 
return, and that undermines the principle of equity on which 
the protection of creative activity is based. The legal con- 
sciousness of the public has to be made aware, as a matter of 
urgency, of intellectual property's need for protection." 
(p. 190); "... that merely proves mat, in other countries too, 
intellectual property protection can only establish itself with 
difficulty in the face of the powerful technical industry lobby." 
(P-191). 

enjoyment being shared by an unlimited number of 
persons does not arise. In order to awaken, or nur- 
ture the notion of justice, it is important to ask one- 
self what is owed to the inventor, or to the industry 
that has taken his place: there is an exchange of 
interests between creators and the users of their 
creations. The representatives of industry consid- 
ering the text of a law on patents or industrial 
designs realize that they have an interest on the one 
hand in protecting the inventor, and on the other 
hand in facilitating the use of this work of the 
mind. 

Authors, however, never benefit from having 
their rights limited, and users do not concern them- 
selves with the possibility of finding themselves in 
the author's role. The situation is one-sided, as the 
interests of authors are contending with the interests 
of users and partly with those of the intermediaries, 
insofar as the latter do not have a share in the 
author's income. 

Another obstacle to the understanding of copy- 
right is the difficulty — indeed many consider it the 
impossibility — of capturing the substance of liter- 
ary and artistic works, which are immaterial and 
capable of being made material by anyone in a num- 
ber of different ways. Literary and artistic works are 
among the most widespread of man's creations. And 
yet no legislator has attempted to define them and 
no lawyer has presented a definition that has won 
unanimous acceptance from legal writers.2 

It can therefore be said that, in spite of the omni- 
presence of literary and artistic works, the field of 
copyright has remained, as far as its legal structure 
and its role in the service of justice are concerned, 
difficult of access for all but a small circle of ini- 
tiated people. 

I should imagine that this state of affairs is to be 
found in the majority of countries and that it is not 
a Swiss speciality. 

And yet it is the development of copyright in 
Switzerland that illustrates it particularly well. I 
shall come back to this when I show how Swiss 
legislation has shrunk from introducing a federal 
copyright law, and what daunting obstacles it has 
encountered in the past and still encounters today 
on the road towards ratification of the latest texts of 
the Berne Convention. 

2 See I.  Cherpillod, L'objet du droit d'auteur,  Lau- 
sanne/Paris, 1985. 
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II. Switzerland's Contribution to the Establishment 
of the Berne Union and to the Drafting 

of the Text of the Convention 

1. The protection of literary and artistic works 
in Switzerland prior to 1885 

For a more ready understanding and assessment 
of the role played by the Swiss Federal Council 
among the founders of the Berne Convention, a 
brief mention should be made of the state of the 
protection of literary and artistic works in the de- 
cades prior to 1885. 

Alois d'Orelli described it in his commentary on 
the Swiss Federal Law on the Copyright in Literary 
and Artistic Works (of April 23, 1883).3 

His first sentence declares: 
The recognition of so-called intellectual property met with 

opposition and rejection in our Swiss cantons until very 
recently. It was wrongly looked upon as an infringement of the 
freedom of enterprise.4 

At the time of the deliberations on the 1848 Con- 
stitution, the delegates of Geneva proposed confer- 
ring on the Federal Assembly the power to legislate 
on intellectual property. The proposal was rejected, 
even though the discussion had shown the advan- 
tages offered by the possibility of entering into trea- 
ties with neighboring countries. As France had on a 
number of occasions expressed the desire to enter 
into a treaty with Switzerland, the Federal Council 
proposed to the cantons that the protection of liter- 
ary and artistic property be introduced by means of 
a concordat. In spite of the entry into force of that 
concordat, six cantons remained in which there was 
no legal protection for literary and artistic works. 

In response to the pressure from France, Switzer- 
land entered into a Convention (1864) whereby the 
French were granted protection for their literary and 
artistic works in Switzerland. French authors thus 
enjoyed in Switzerland protection that continued to 
be denied to Swiss authors. Treaties containing 
equivalent provisions were then concluded with 
other countries. The 1874 Constitution finally put 
an end to this deplorable situation, as its Article 64 
gave the Confederation the power to legislate on lit- 
erary and artistic property. 

In its message of December 9, 1881,5 the Federal 
Council acknowledged the reluctance of the people 
and their representatives to accept the protection of 
literary and artistic works. It justified the need for 
the law by saying that the present situation was a 

3 A. d'Orelli, "Das schweizerische Bundesgesetz betreffend 
das Urheberrecht an Werken der Literatur und Kunst unter 
Berücksichtigung der bezüglichen Staatsverträge," Zurich, 
1884, pp. 1 et seq. 

4 Ibid. (see note 3), p. 1. 5 Feuille fédérale, 1881, Vol. IV, pp. 645 et seq. 

humiliating one, with foreign authors enjoying bet- 
ter protection in Switzerland than the Swiss them- 
selves and Swiss courts having to apply foreign 
criminal laws. The message recognized that it was 
fair to grant to the author alone the right to repro- 
duce his ideas in the form that he himself had given 
them. It followed that the right of reproduction con- 
stituted what had been called literary and artistic 
property. It sought to justify the sentiments opposed 
to the author's absolute control over his work by 
means of arguments which to this day have been put 
forward in support of exceptions to the author's 
freedom to dispose of his work as he sees fit that run 
counter to the fair and equitable remuneration due 
to him.6 

The Law entered into force on January 1, 1884. 
The ground was thus prepared for Switzerland to 
play a part in the foundation of a literary and artistic 
convention whose sponsor was the International 
Literary and Artistic Association (ALAI). 

2.  The Role of the Federal Council 

The ALAI decided at its 1882 Rome Congress 
that a conference would be convened in Berne in 
1883 to establish the groundwork of a program on 
which a universal convention could be based. 

The Berne Conference lasted from September 10 
to 13, 1883. The draft that it voted on at its meeting 
on September 13 was in its view no more than a 
basis for discussion which it was proposing to the 
Federal Council for the purposes of the consider- 
ation of a draft convention to be submitted to a 
diplomatic conference for examination. The Federal 
Council accepted this task and announced the result 
of its investigation in a Note that it circulated "to 
the Governments of all civilized countries" on De- 
cember 3, 1883. The Note provided the Convention 
with a sound basis, as it allied farsightedness regard- 
ing political options with prudent concentration on 
the principle of assimilation which has remained the 
central feature of the Convention ever since. Owing 
to its importance to the acceptance and growth and 

6 Ibid, (see note 5), p. 647: "There is a trend nowadays 
towards granting to the author and his successors in title, at 
the expense of society, the absolute and perpetual enjoyment 
of this Convention property. Is is not useful and indeed neces- 
sary that Switzerland, as far as it is itself concerned, should 
maintain those principles that it considers wise and reason- 
able, and that its legislation should declare that it will not 
allow clearly excessive legal concepts to be applied within the 
country? We believe that we shall have all the more strength 
to resist the trends that we mentioned if, in the negotiation of 
trade agreements or special conventions, we are able to rely on 
a Federal law than if all we can bring to bear against those 
trends is the provisions of a concordat that does not even bind 
all of Switzerland, and which moreover is no longer in keeping 
with our time." 
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the Convention, I record here the actual text of the 
message: 

The Federal Council has not concealed from the initiators 
of this project that it foresaw difficulties in its immediate, 
full-scale realization; conventions recently concluded or in 
operation for a certain number of years are to a greater or 
lesser degree in contradiction to certain sections of the set of 
provisions constituting the draft, and one cannot expect those 
conventions to be easy to amend prior to their expiry ... On 
the other hand, it would certainly be of great benefit to 
achieve, at the outset, a general understanding by which that 
exalted and, as it were, natural principle according to which 
the author of a literary or artistic work, irrespective of his 
nationality and of the place of reproduction, has to be protected 
on the same footing as the nationals of every country, would be 
proclaimed. Once this fundamental principle, which does not 
conflict with any convention in existence, has been accepted, 
and once the general Union has been established on that basis, 
it is beyond doubt that, under the influence of the exchanges 
that would be initiated between the States of the Union, the 
more flagrant differences existing between national laws 
would disappear one after the other, to be replaced by a more 
uniform, and consequently more secure, regime for authors 
and their successors in title. 

The Federal Council voiced its concerns by first 
noting the various countries' agreement in principle 
to the ALAI draft, and by adding: 

... this general agreement thus creates broad foundations on 
which we now have to endeavor to build new walls. First, a 
study has to be made of the manner in which that can be done 
without dealing too painful a blow to the domestic legislation 
of individual States, or to existing international conven- 
tions.7 

Alois d'Orelli, a distinguished Swiss specialist 
who took part in the discussions, laid stress on the 
fact that the variety of national legislation was a 
reflection of the national character of the various 
peoples, and that it was likely to develop still 
further. 

As the time has not yet come to outline universal legisla- 
tion, the program of the Federal Council, which already makes 
considerable progress possible, should be adhered to.8 

The Conference took the modest and measured 
course of action indicated by the Federal Council, 
and succeded in drafting and adapting the text of the 
Convention in 11 days, which today is no longer 
conceivable. 

I do not think it is too outspoken to claim that 
the climate in Switzerland, so unconducive as it was 
to the emergence of copyright, favored the founda- 
tion of the Union and of the Convention. It led the 
Federal Council to aim for a realistic objective, and 
to restrain the strivings of the idealists, bearing in 
mind the maxim "Grasp all, lose all." Alois d'Orelli 
reported on the joint efforts of the delegates and the 
Federal Council in the following terms: 

There is reason to be pleased with the results achieved. 
The foundations of international codification have been laid. 
The success of the Conference is due above all to the prepara- 
tory work by the Swiss Federal Council, to the talent of 
Mr. N. Droz, who presided remarkably well over the delibera- 
tions, to the very penetrating proposals made by the German 
delegation and to the cordial understanding between it and the 
French delegates, who, in a manner that was as courteous as it 
was kind, resigned themselves on many subjects to adopting 
the German proposals.9 

3. The Role of Federal Councillor Numa Droz 

Any person who investigates the reasons for his 
success in life may and indeed must admit that, at 
some stage, a happy chance has presented itself to 
him and enabled him to succeed beyond his hopes. 

Such a benevolent and welcome chance con- 
sisted, in 1884 and 1885, in the fact that Numa Droz 
was a member of the Federal Council. It could even 
be doubted that the Federal Council would have 
been given the mandate of writing the draft conven- 
tion without the confidence inspired by the ability 
of Numa Droz.10 He explained to the delegates the 
interpretation that the Federal Council had placed 
on that mandate: 

Gentlemen, the Federal Council did not hesitate to accept 
this honorable mission. It seemed to it that here was a work of 
international justice to which Switzerland should not refuse its 
support, all the less so as our country has always set great 
store, under such circumstances, by acting as intermediary in 
all aspirations of this kind, and thereby playing a role, albeit 
modest, yet which we consider useful, in the concert of 
nations.11 

Röthlisberger, evoking the merits of Numa Droz, 
testified to the importance of the activity ofthat dis- 
tinguished statesman and lawyer: 

The choice could not have been a happier one. Mr. Droz 
had amply proved, with the aid of his article on intellectual 
property, published in July 1882 in the review Bibliothèque 
universelle et revue suisse, and in his participation in the par- 
liamentary work on the Swiss Federal Law mentioned earlier, 
that he had mastered and fully understood this whole field. It 
is to his energy and his understanding of this matter of current 
concern, to his tact and to his admirable ability to find the 
right wording, both clear and simple, even for the most com- 
plex points, that we must attribute, to a large degree, the suc- 
cess of the work on the Union. The addresses that he gave at 
the opening and closing of the various preparatory conferences 
are very models of their kind, imprinted with a profound 
understanding of the subject12 

7 Records of the International Conference for the Protec- 
tion of Authors' Rights, convened in Berne from September 8 
to 19, 1884 (Berne, 1884), p. 10. 

8 Ibid, (see note 7), p. 28. 

9 A d'Orelli, "La Conférence internationale pour la protec- 
tion des droits d'auteur, réunie à Beme, du 8 au 19 septembre 
1884, in Revue de droit international, December 1, 1884, 
p. 14. 

10 E. Röthlisberger, "Die Berner Uebereinkunft zum 
Schütze von Werken der Literatur und Kunst und die Zusat- 
zabkommen," Berne, 1906, pp. 9 et seq.: "The Swiss ambas- 
sador in Paris suggested to ALAI that it should approach the 
Federal Council." 

11 Records of the Conference (see note 7), p. 20. 
12 E. Röthlisberger (see note 11 ), p. 10. 
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III. Bureau of the International Union 
for the Protection of Literary and Artistic Works 

When we speak of the Swiss contribution to the 
development of the Berne Convention, we cannot 
overlook the efficient role played by the Bureau of 
the Union. An entire article would be needed if one 
were to give a detailed account of its activities. Suf- 
fice it to say here that the Bureau was a quiet refuge 
in the midst of the impassioned discussions of rep- 
resentatives of the countries of the Union and inter- 
ested circles. Those who had the good fortune to 
witness the tranquil atmosphere and the strictly 
scientific spirit that reigned in those modest prem- 
ises in Berne will never forget that impression of 
devotion to the development of copyright and of the 
Convention that prevailed there. It is thanks to the 
existence of the Bureau and to its services that the 
Convention has survived both world wars, and that 
the countries of the Union have been able to resume 
their mutual relations. It may be said that, until the 
most recent post-war period, copyright specialists 
formed a friendly circle within ALAI which bene- 
fited from the presence of the Director of the Berne 
Bureau. 

IV. The Influence of the Convention 
on the Development of Swiss Copyright 

After the foundation of the Union, relations be- 
tween the Convention and Swiss national legislation 
remained one-sided. Swiss legislation had great dif- 
ficulty in following the evolution of the text of the 
Convention. Once again it is preferable to give the 
floor to Röthlisberger, who gave a very good ac- 
count of the situation during the period between 
1885 and 1922. Indeed his observations do, alas, 
have a measure of topicality: 

In the field of copyright, Switzerland has handed over to 
other States the role of guide that it seemed destined to play, 
in view of the fact that it was on its soil that the first legislative 
measure for the protection of copyright was taken (Basle, 
1531 ), and also that provision was made for the recognition of 
the principle of reciprocity in copyright (draft law of the Swiss 
Government, 1799). In spite of the active and sometimes even 
exemplary production shown by literature and art, and even 
though the operational center of the development of interna- 
tional protection, namely the International Bureau of Intellec- 
tual Property, is located in the Federal capital, our country is 
pushed more than it pushes in that field of law. That is due to 
the somewhat arid nature of the subject for a country with a 
direct democracy, but also to the development of law, which 
has taken place more rapidly in centralized countries.13 

Nine years later, Röthlisberger violently criti- 
cized the draft of the new Law: 

It is proposed that we should translate into reality the main 
stipulation of the reform, which is the alignment of our very 
backward and fragmentary legislation at least on the text of 
the Berne Convention as revised in 1908, in order that our 
compatriots may be granted the same rights as those enjoyed 
by the nationals of other States of the Union ; they do indeed 
benefit from far more favorable treatment in Switzerland 
since the entry into force of that Convention on September 9, 
1910. 

For a number of new aspects of this branch of law, it is the 
very detailed German legislation that sets the pattern. 

We were indeed to receive a uniform, well-structured law 
that used precise terminology, but is it really a law on copy- 
right? It would seem that such a law should grant the creator 
of literary and artistic works all the prerogatives that derive 
from his work, and not encroach on this complex set of indi- 
vidual and economic rights except where absolutely necessary 
in the public interest, lest the already modest profit of the 
author be reduced to nothing, and his material autonomy, in 
other words his intellectual independence, be thereby compro- 
mised. What could we envisage in its place? 

The influence of the "public" interest... is so great that the 
rights concerned are pruned and fragmented as practically no 
others would be. Very subjective reasons are given when it is 
asserted that this or that limitation "could not cause the 
author any substantial material prejudice." 

To justify such amputations it is frequently claimed that 
society has in one way or another contributed to the creation 
of the works, yet that is sophistry. Obviously creative work, 
just like any other work, could not be achieved without all the 
means and raw materials that the outside world has to offer, 
but the very fact that it is done, and moreover that it bears the 
stamp of the specific personality of a particular intellectual 
worker, is to the sole credit of the latter; the achievement is 
not and cannot be anyone else's. 

Without subscribing to a universal denigration of the draft, 
which clearly does also have highly commendable features, we 
should like, if only out of sympathy for Swiss democracy and 
respect for the Berne Convention and the bonds that it creates 
between peoples, to see our legislation set a much better exam- 
ple of restraint in the so-convenient appropriation of the 
intellectual property of others. It is a question of showing the 
people the way, and of stirring its conscience, and not of 
encouraging an anti-social mentality by means of all sorts of 
concessions and escape routes. Otherwise the sense of law and 
justice would suffer badly. We are confident that there will be 
men on the various councils who will stand up to defend the 
cause of intellectual workers, and fight successfully against 
retrograde prejudices, for the honor of the country.14 

This impassioned, stirring appeal produced a re- 
sponse. In spite of bitter discussions, the text of a 
law that was satisfactory to authors was unani- 
mously adopted by the Council of States and the 
National Council on December 7, 1922. It entered 
into force on July 1, 1923. 

Röthlisberger expressed its satisfaction in the fol- 
lowing terms: 

The immediate main objective of the Law, namely its 
alignment on the text of the Berne Convention as revised at 
Berlin in 1908, has in any event been achieved; but there was 
another objective, which was to deal conscientiously with a 

13 E. Röthlisberger, "Die Revision der schweizerischen 
Urheberrechtsgesetzgebung," reprinted from the review 
Schweiz. Juristen Zeitung, 6th year, 1910, Nos. 20, 21 and 22, 
p. 1. 

14 E. Röthlisberger, "Zur Revision der Schweiz. Urheber- 
rechtsgesetzgebung. Der Entwurf vom 9. Juli 1918," reprinted 
from the review Schweiz. Juristen Zeitung, 15th year, No. 19 
of April 1, 1919, pp. 4 and 7 et seq. 
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rich new legal subject area and to go through a new stage in the 
development of copyright, and it too has been achieved in a 
manner that should seem satisfactory to any fair-minded per- 
son — even though the Law does not present itself in a "pop- 
ular" light — thanks to the fact that the negotiations on the 
whole took a far more favorable turn than at first seemed pos- 
sible within the authorities and Parliament.15 

Röthlisberger pointed out the obstacles to the 
understanding and popularity of the new Law: 

Let us not forget that it is a question of introducing in our 
legal life the condensed result of several decades of reflection 
in the form of a Law that is at once concise and clear and 
indicates the direction of development16 Yet it is only grad- 
ually that society will assimilate in its legal consciousness that 
which it really owes to the creators of literary and artistic 
works.17 

The text of the Convention as revised at Berlin 
was the driving force that set Swiss legislation in 
motion and enabled it to achieve fruition. The 1922 
Law went beyond the limits of the protection of lit- 
erary and artistic works set jure conventions by the 
Berlin Act. In spite of some exceptions, it afforded 
authors fair and efficacious protection. The term of 
protection remained fixed at 30 years with the ex- 
press consent of the Society of Swiss Writers.18 

The 1922 Law is still in force, with some amend- 
ments corresponding to the Rome and Brussels Acts 
of the Convention. In this Law Swiss legislation 
aligned itself on the scope of copyright in neighbor- 
ing countries. It was fair and adequate, but it did not 
contain either ideas or original formulas that might 
serve as models for the drafting of a broadened text 
of the Convention. 

There is no indication of any influence that the 
1922 Law may have had on the 1928 Rome revision 
of the Convention. 

Swiss legislation was not impressed by the inser- 
tion at Rome of Article 6*" in the text of the Con- 
vention. Legal writers and the courts agreed in their 
view that the protection of the private person deriv- 
ing from application of Article 28 of the Civil Code 
enshrined all the prerogatives mentioned in Article 
61»I9 

This conviction prevented Swiss legislation from 
concerning itself with the protection of the moral 
interests of authors when the 1922 Law was adapted 
to the text of the Convention as revised at Brussels. 
This partial revision of the 1922 Law removed the 
other differences existing between the provisions of 

15 E. Röthlisberger/B. Mentha, Schweiz. Urheber- und Ver- 
lagsrecht an Werken der Literatur und Kunst, 2nd edition, 
Zurich, 1932, p. 9. 

16 E. Röthlisberger (see note 14), p. 16. 
17 E. Röthlisberger, "Das neue Schweiz. Urheberrechtsge- 

setz vom 7. Dezember 1922," Schweiz. Juristen Zeitung, 1923, 
p. 59. 18 A. Troller, Immaterialgüterrecht, 3rd edition, Vol. I, 
p. 124. 

19 Ibid. (see note 19), p. 89, note 67. 

the Convention and those of national law (Federal 
Law of June 24, 1955, entry into force December 1, 
1955). The problem of the conformity of Article 28 
of the Civil Code with Article 6*"* of the Convention 
is dealt with below. 

The influence of the Convention on Swiss na- 
tional law is reflected in exemplary fashion, with 
respect to principles, in Article 68to of the 1955 
Law: 

The works of Swiss nationals and those works first pub- 
lished in Switzerland shall enjoy the more extensive protec- 
tion afforded by the provisions, in their most recent wording 
approved by Switzerland, of the Berne Convention for the 
Protection of Literary and Artistic Works. 

A better wording of the same declaration appears 
in Article 2 of the draft Federal Law on Copyright 
presented by the Federal Council (August 29, 
1984): 

Application of international treaties. A claim may also be 
made for the more extensive protection afforded by agree- 
ments on copyright to which Switzerland is party. 

V. The Drafting of a New Swiss Law 
and Adaptation to the Paris Act of the Convention 

It is not within the terms of reference of this arti- 
cle to describe the long and complex path leading to 
the drafting of a new Swiss law, or to explain and 
excuse or justify — always assuming that this is pos- 
sible — the amazing delay in the ratification of the 
Paris Act of the Convention. The Federal Council 
message of August 29, 1984, is informative in this 
respect. Adaptation to the text of the Paris Act of 
the 1922 Law as revised in 1955 would not call for 
major amendments, except with respect to the error 
according to which Article 28 of the Civil Code is 
capable of affording protection that conforms to 
Article 6"* of the Convention. Work has been un- 
dertaken and conducted with the objective of pro- 
ducing a clear and simple law that does not content 
itself with following in the footsteps of the Conven- 
tion, and one which can take its place alongside the 
laws of neighboring countries and provoke further 
discussion of the copyright problems still outstand- 
ing. It is in this respect that the draft could serve as a 
starting point for the amendment of Article 6"*, 
which is neither conceptually clear nor sufficiently 
general. What the Federal Council message says on 
present Swiss law is equally valid for Article 6te: 

The protection of the moral interests of the author in rela- 
tion to his work has to be strengthened and regulated in a sys- 
tematic and clearer fashion. By dissociating those interests 
from the general protection of the private person, one high- 
lights the subject matter of protection, namely the intellectual 
or personal interests of the author in relation to his work, and, 
consequently, the integrity of the relations existing between 
the author and his work. Such protection is more substantial 
than the protection of the private person, which concerns only 
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the author's reputation and honor. Even a major mutilation of 
the work would not necessarily do any harm to those two 
attributes of the private person.20 

The draft specifies the prerogatives concerned 
one after the other. The misunderstanding caused by 
Article 6ta in the context of the theory of moral 
rights was once an obstacle to the United States of 
America's accession to the Berne Union. Another 
part of the draft, which has to do with the protection 
of moral interests, could also serve as a basis for dis- 
cussions on the development of the Convention 
text. That is the section that regulates the relations 
between the author and the owner of a copy of the 
work, taking due account of the conflict between 
copyright and physical ownership. 

20 Federal Council message concerning the Federal Law on 
Copyright... of August 29, 1984, p. 17. 

It may be said that these are details and refine- 
ments that national legislation can concern itself 
with, and yet they are problems that frequently pre- 
sent themselves to judges and lawyers. As there is 
little possibility of broadening the scope of protec- 
tion granted jure conventions, the time may have 
come to reflect on the text of a uniform law, and to 
discuss it, fully aware that the goal is a very remote 
one and that present circumstances are not condu- 
cive to an enterprise of such scope. 

These comments — I dare not present them as 
suggestions — are included in this article lest it 
leave the disappointing impression that Swiss legis- 
lation and lawyers are no longer capable of either 
initiative or original thought in matters of copy- 
right. 

(WIPO translation) 
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International Confederation of Societies of Authors and Composers (CISAC) 

Legal and Legislation Committee 

(Brussels, May 6 to 9, 1986) 

The Legal and Legislation Committee of the In- 
ternational Confederation of Societies of Authors 
and Composers (CISAC) met in Brussels from May 
6 to 9, 1986, at the invitation of the Belgian authors' 
society, SABAM. The members participating in the 
meeting came from the following countries: Aus- 
tralia, Austria, Belgium, Czechoslovakia, Finland, 
France, Germany (Federal Republic of), Greece, 
Hungary, Israel, Italy, Netherlands, Poland, Soviet 
Union, Spain, Sweden, Switzerland, United King- 
dom, United States of America. WIPO was repre- 
sented by Mr. Mihâly Ficsor, Director, Copyright 
Law Division. Unesco and the International Liter- 
ary and Artistic Association (ALAI) were also rep- 
resented. 

The meeting of the Committee was preceded by a 
solemn session celebrating the centenary of the Bel- 
gian Copyright Law, which was also attended by 
H.M. Fabiola, the Queen of Belgium, and by 
Mr. Mundeleer, Secretary of State for Justice. 

The Committee heard, in particular, presenta- 
tions by its members on the following subjects: 

— The implications of Article 8.1 of the Copy- 
right Law of France of July 3, 1985 (term of protec- 
tion post mortem auctoris increased to 70 years for 
musical works) (Mr. T. Desurmont, France), 

— Article 22(a) of the Copyright Law of Den- 
mark in the light of the Treaty of Rome and this 

Article's repercussions on KODA's reciprocal repre- 
sentation contracts with regard to cable distribution 
(Mr. J. Eskola, Finland), 

— Legal system governing the protection of 
works transmitted by direct broadcasting satellites 
(Mr. W. Dillenz, Austria), 

— Legal status of the translator/adapter after the 
expiration of the sub-publishing contract 
(Mr. P. Liechti, Switzerland), 

— Legal status of the videoclip (Prof. J. Corbet, 
Belgium), 

— Role of the authors' societies in the defense of 
the moral rights of authors (Mr. R. du Bois, Nether- 
lands), 

— Model provisions for national laws on em- 
ployed authors (Unesco/WIPO Committee of Ex- 
perts, Geneva, January 27 to 31, 1986) (Prof. 
M. Fabiani, Italy). 

Each of the above presentations was followed by 
a lively discussion, in the course of which the Com- 
mittee was also informed of recent developments in 
the related activities by WIPO in the fields of copy- 
right and neighboring rights. 

At the end of the meeting the Committee 
adopted a draft declaration on the occasion of the 
centenary of the Berne Convention, which will be 
submitted to the Congress of CISAC to be held in 
Madrid, from October 6 to 11, 1986. 
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Commemoration of the Centenary of the Berne Convention 

The official celebration of the Centenary of the Berne Convention will be held in Berne on September 11,1986, at the invitation 
of the Swiss Government. The Assembly of the Berne Union will hold an extraordinary session on that occasion. 

So far we have received information on the following other commemorative events by international non-governmental organiza- 
tions and national organizations : 

September 8 to 12 (Berne) — Congress of the International Literary and Artistic Association ( ALAI) in the framework of which the 
Centenary will be celebrated 

September 25 and 26 (Mexico City) — Commemoration of the Centenary in the framework of the Copyright Workshop for Latin 
American Countries organized by WIPO and the Mexican Institute of Copyright 

October 5 to 11 (Madrid) — Congress of the International Confederation of Societies of Authors and Composers (CISAC) in the 
framework of which the Centenary will be celebrated 

November 18 to 21 (Cracow) — Commemoration of the Centenary in the framework of a Seminar organized by the Jagiellonian 
University 

November 24 to 28 ( New Delhi ) — Commemoration of the Centenary in the framework of the Regional Workshop on Copyright and 
Neighboring Rights organized by WIPO and the Government of India 

WIPO Meetings 

(Not all WIPO meetings are listed. Dates are subject to possible changes) 

1986 

July 2 to 4 (Geneva) — Working Group on Links Between the Madrid Agreement and the Proposed (European) Community Trade 
Mark 

September 1 to 5 (Geneva) — Permanent Committee on Patent Information (PCPI) and PCT Committee for Technical Cooperation 
(PCT/CTC) 

September 8 to 10 (Geneva) — WIPO Patent and Trademark Information Fair 

September 8 to 12 (Geneva) — Governing Bodies (WIPO Coordination Committee, Executive Committees of the Paris and Berne 
Unions, Assembly of the Berne Union ) 

October 13 to 17 (Geneva) — Permanent Committee on Patent Information (PCPI): Working Group on General Information 

October 20 to 22 (Geneva) — Committee of Governmental Experts on Works of Architecture 

November 11 to 14 (Geneva) — Committee of Experts on the International Registration of Marks 

November 17 to 21 (Geneva) — Paris Union: Committee of Experts on the Harmonization of Certain Provisions in Laws for the 
Protection of Inventions 

November 24 to December 5 (Geneva) — Permanent Committee on Patent Information (PCPI): Working Group on Search Infor- 
mation 

December 8 to 12 (Geneva) — Permanent Committee on Patent Information (PCPI): Working Groups on Special Questions and 
on Planning 

December 16 to 19 (Paris) — Committee of Governmental Experts on Works of Visual Art 
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UPOV Meetings 

1986 

July 15 to 18 (Wageningen) — Technical Working Party for Ornamental Plants and Forest Trees, and Subgroup 
September 15 to 19 (Wädenswil) — Technical Working Party for Fruit Crops, and Subgroup 
November 18 and 19 (Geneva) — Administrative and Legal Committee 
November 20 and 21 (Geneva) — Technical Committee 
December 1 (Paris) — Consultative Committee 
December 2 and 3 (Paris) — Council 

Other Meetings in the Field of Copyright and/or Neighboring Rights 

Non-Governmental Organizations 

1986 

September 8 to 12 (Berne) — International Literary and Artistic Association (ALAI) — Congress 
October 6 to 11 (Madrid) — International Confederation of Societies of Authors and Composers (CISAC) — Congress 
October 20 to 23 (Vienna) — International Federation of Musicians (FIM) — Congress 






	HJC_cr_en_1986_p-205
	HJC_cr_en_1986_p-206
	HJC_cr_en_1986_p-207
	HJC_cr_en_1986_p-208
	HJC_cr_en_1986_p-209
	HJC_cr_en_1986_p-210
	HJC_cr_en_1986_p-211
	HJC_cr_en_1986_p-212
	HJC_cr_en_1986_p-213
	HJC_cr_en_1986_p-214
	HJC_cr_en_1986_p-215
	HJC_cr_en_1986_p-216
	HJC_cr_en_1986_p-217
	HJC_cr_en_1986_p-218
	HJC_cr_en_1986_p-219
	HJC_cr_en_1986_p-220
	HJC_cr_en_1986_p-221
	HJC_cr_en_1986_p-222
	HJC_cr_en_1986_p-223
	HJC_cr_en_1986_p-224
	HJC_cr_en_1986_p-225
	HJC_cr_en_1986_p-226
	HJC_cr_en_1986_p-227
	HJC_cr_en_1986_p-228

